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Temple,  and  Stephen  Gaselee,  Esq.,  of  the  Inner  Temple,  were  called  to  the  degree 
of  the  Coif,  and  gave  rings,  the  former  with  the  motto  **Regina  et  lege  gaudet  serviens;" 
the  latter  with  the  motto  "  Nee  temere  nee  iimide,'* 
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M.R.     \ 

N         2       I         ^I^^AT'  ^'  BU8BT, 

Practice.  —  Defendants  out  of  Jurisdic" 
tion  — Interrogatories, 

Where  some  of  the  defendants  were  reside 
ing  out  of  the  jurisdiction,  and  had  not  ap^ 
peared^  nor  been  served  with  a  subpcena,  the 
Comrt  aUomed  the  plaintiff  to  exhUnt  interro* 
gaiories  to  prove  that  these  defendants  were 
out  of  the  jurisdiction. 

This  suit  was  instituted  to  compel  the 
specific  perfonnance  of  an  agreement  for 
the  sale  of  an  estate.  It  had  heen  brought 
to  a  hearing,  and  had  stood  over,  with 
liberty  to  die  plaintiff  to  add  parties. 
Three  of  the  parties,  who  were  now  named 
as  defendants,  by  amendment,  resided  out 
of  the  jurisdiction,  one  of  them  being  in 
America,  and  two  at  Glasgow,  and  no  sub- 
poena had  been  served  upon  them.  A 
motion  was  now  made  on  behalf  of  the 
plaintiff,  that  he  might  be  at  liberty  to 
exhilnt  before  the  examiner  of  the  Court 
interrogatories,  and  examine  witnesses,  for 
the  purpose  of  proving  that  these  defen- 
dants trere  outof  the  jurisdiction ;  and  that 
the  plaintiff  might  be  at  liberty  to  examine 
New  Series,  X.— Chanc. 


against  these  defendants  the  several  wit- 
nesses who  had  been  examined  as  against 
the  defendants,  as  to 'whom  these  suits 
were  before  at  issue,  and  such  other  wit- 
nesses as  he  should  be  advised* 

Mr,  Pemherton  and  Mr,  James  Russell 
appeared  in  support  of  the  motion. 

Mr,  Bacon,  contr^,  contended,  that  the 
plaintiff  was  not  entitled  to  such  an  order 
until  he  had  taken  some  steps  to  bring 
these  three  defendants  before  the  Court. 
These  parties  were,  perhaps,  altogether 
ignorant  of  any  of  these  proceedings ;  and 
the  plaintiff  was  not  entiUed  to  proceed  in 
this  manner  under  such  circumstances. 

The  Master  of  the  Rolls. — ^These 
parties  are  out  of  the  jurisdiction.  It  may 
be  a  great  misfortune  to  the  plaintiff,  but 
he  cannot  compel  them  to  put  in  their 
answers.  How  far  the  plaintiff  will  be  able 
to  avail  himself  of  the  proceedings  at  the 
hearing,  is  not  now  to  be  considered.  But 
as  to  those  defendants  who  are  out  of  the 
jurisdiction,  I  see  no  reason  why  the  plain- 
tiff may  not  be  permitted  to  prove  the 
simple  fact,  that  they  are  out  of  the  juris- 
diction. 


B 


CASES  IN  CHANCERY : 


M.B. 

Nov 


'      >      In  re  brerwood. 
Solicitor —  Truslee —  Costs. 


A  soUcitor,  who  acts  as  a  trustee  under 
a  deed^  will  he  entitled  to  his  usual  profes* 
sional  charges  for  services  done  by  him  as  a 
solicitor^  in  the  trusts  created  by  the  deed, 
provided  a  direction  to  that  effect  is  inserted 
in  the  deed  by  which  he  is  appointed  trustee. 

This  was  a  petition  which  prayed  that  a 
solicitor's  bill  might  be  referred  for  taxa- 
tion. 

The  petition  set  forth  an  assignment  of 
a  reversionary  interest  in  some  stock,  to  a 
trustee,  who  was  a  solicitor,  upon  certain 
trusts  which  it  is  not  necessary  to  state ; 
and  a  clause  was  inserted  in  the  assign- 
ment, to  authorize  the  trustee  *'  to  retain 
and  receive  by  and  out  of  the  monies  and 
premises  which  should  come  into  his  hands 
by  virtue  of  the  trusts  thereby  in  him  re- 
posed, his  usual  professional  costs  and 
charges,  which  might  arise  or  be  incurred 
in  carrying  into  execution  the  trusts  of 
that  assignment,  or  in  prosecuting  or  de- 
fending any  suit  or 'suits,  or  otherwise,  that 
might  happen,  as  if  he  had  not  been  t^e 
trustee  of  that  assignment,  but  had  been 
employed  and  retained  by  [the  assignors] 
as  Uieir  attorney  or  solicitor,  in  the  matter 
of  the  trust  thereby  created." 

The  petition  stated,  that  the  trustee  had 
retained  sums  out  of  die  monies  which  he 
received  as  trustee,  on  account  of  charges 
for  acts  which  he  was  bound  to  do  as  trus- 
tee, and-  for  which  he  was  not  justified  in 
maki|ig  any  charge  as  a  solicitor;  and 
prayed  that  these  charges  might  be  dis- 
allowed; and  other  charges  were  also  com- 
plained of. 

Mr»  Younge  appeared  in  support  of  the 
petition;  and — 

Mr.  Randell  opposed  it* 
Moore  v.  Frowd^  5  Myl.  &  Cr.  45 ;  s.  c. 
7  Law  J.  Rep.  (n.s.)  Chanc.  ll^, 
was  cited* 

The  Master  of  the  Roll8»  in  pro- 
nouncing judgment,  stated,  that  it  was  not 
a  matter  of  doubt,  that  when  a  solicitor 
happens  to  be  a  trustee,  he  is  not  entitled 
to  charge  in  his  character  of  trustee  for 
services  which  he  has  rendered  as  a  soli- 


citor. But  if  a  solicitor  is  appointed  a 
trustee  under  a  will,  which  directs  that  he 
shall  be  entitled  to  his  usual  professional 
charges,  that  direction  will  take  the  case 
out  of  tiie  general  rule.  And  if  he  is  a 
trustee  not  under  a  will,  but  under  a  deed, 
and  the  deed  explicitly  directed  that  the 
solicitor  should  be  entitled  to  charge  for 
his  own  services  as  solicitor,  although  at 
tiie  same  time  he  was  acting  as  a  trustee — 
that  as  this  was  the  contract  entered  into 
by  the  parties — the  solicitor  would  then  be 
entitled  to  his  usual  professional  charges  ; 
and  that  this  was  clear  firom  the  observa- 
tions of  the  Lord  Chancellor,  in  Moore  v. 
Frowd,    , 

His  Lordship  dismissed  the  petition; 
but  without  costs. 
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SHUTTLBWORTH  0.  HOWARTH. 


Practice. — Costs — Next-of-  kin —  Claim-' 
ants  not  Parties  to  the  Suit. 

Persons  establishing  their  claims^  as  being 
some  of  the  next-of-kin  or  descendants  of 
A.  Bt  though  not  parties  to  the  cause,  are 
entitled  to  have  the  same  costs  at  other  smc^ 
cesxful  claimants  who  are  parties  to  the  cause ; 
but  those  costs  do  not  include  the  costs  ofes' 
tabUshing  their  cUums  before  the  Master. 

In  this  case  Thomas  Kay,  by  his  will, 
dated  the  28th  of  November  1822,  gave 
certain  real  estates  to  trustees,  upon  trust, 
to  sell  the  same,  and  to  divide  the  produce 
of  such  sale  and  all  his  personal  estate, 
amongst  the  descendants  of  his  uncles  and 
aunts  (naming  them),  share  and  share 
alike,  |)er  stirpes  and  not  per  capita^  to  the 
fifth  generation  inclusive. 

A  bill  was  filed  by  two  of  the  testator's 
trustees,  who  were  also  executors,  against 
the  testator's  co-heirs-at-law  and  divers 
daimants  under  the  will,  for  the  purpose 
of  having  the  will  established,  the  estate 
of  the  testator  administered,  and  the  trusts 
of  the  will  performed ;  and  by  the  decree 
made  in  the  cause  on  the  14th  of  August 
1 828,  it  was,  amongst  other  things,  ordered 
that  the  usual  accounts  should  be  taken* 
and  that  the  Master  should  inquire,  and 
state  what  descendants  to  the  fi^  oenera* 
tion  inclusive  of  the  testator's  undes  and 
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•unU,  mentioned  in  his  will,  were  living 
at  the  time  of  his  death ;  and  if  any  of  such 
descendants  were  or  was  since  dead,  who 
was  or  wer6  his  or  their  personal  repre« 
aentative  or  representatives,  and  heir  or 
heirs-at-law,  or  entitled  to  their  i^ares  in 
the  said    testator's  estate;   and  it  was, 
amongst  other  things,  ordered,  that  the 
Maater  should  tax  the  costs  of  the  suit 
of  all  parties;  and  the  consideration  of 
the  payment  thereof,  and  of  further  direc* 
tions  and  subsequent  costs,  was  reservedi 
The  Master,  by  his  separate  report,  dated 
the  22nd  of  December  1 855,  certified  that 
he  had  allowed  the  claims  of  several  of 
the  persons  who  had  come  before  him, 
who  were  descendants  in  the  first,  second, 
third,  fourth,  and  fifth  generations  of  the 
testator's  said  uncles  and  aunts,  and  whose 
names  and  descriptions  he  had  set  forth 
in  the  schedule  to  his  report.     The  per- 
sons whose  claims  had  been  allowed  by 
the  Master  (exclusive  of  those  claimants, 
who  had  also  established  their  claims,  and 
were  defendants  to  the  suit),  were  upwards 
of  450  in  number,  and  they  had  incurred 
divers  costs  and  expenses  to  a  consider- 
able amount,  in  making  out  and  establish- 
ing before   the   Master  their  respective 
claims,  pedigree,  and  descent.     The  Mas- 
ter,  in  March  1839,  made  his  general 
report  in  the  cause,  embodying  therein 
his  separate  report,  which  was  afterwards 
confirmed;  and  the  Court  on  the  cause 
coming  on,  on  further  directions,  on  the 
loth  of  August  1 839,  at  which  time  the  per- 
sons who  had  established  their  claims  be- 
fore the  Master,  but  were  not  parties  to  the 
suit,  were  allowed  to  appear  and  be  heard, 
declared,  that  the  will  of  the  said  testator 
should  be  established,  and  the  trusts  thereof 
performed;   and  it  was  referred  to  the 
Master  to  tax  all  parties  their  costs  of  the 
suit  not  idready  taxed ;  but  under  the  cir- 
cumstances of  the  case,  the  Court  did  not 
think  fit  to  give  any  of  the  persons  who 
bad  established  their  claims  before  the 
Master,  as  descendants  of  the  testator's 
uncles  and  aunts,  and  not  parties  to  the 
aaid  suit,  any  costs  of  establishing  their 
claims;  and  after  payment  of  the  costs 
therein  mentioned,  the  Master  was  directed 
to  apportion  the  residue  of  the   funds 
amongst    the    parties    declared    entitled 
thereto,  whose  clatms  bad  been  certified 


by  the  Master's  report  of  the  SSnd  of 
December  1835  ;  and  the  plaintiffs  and 
defendants,  and  the  parties  then  before  the 
Court,  were  to  be  at  liberty  to  apply  as 
there  should  be  occasion. 

From  the  decree,  on  further  directions, 
several  of  the  claimants,  not  parties  on 
the  record,  but  whose  claims  had  been 
established  by  the  Court,  presented  a  peti- 
tion of  appeal,  praying  that  their  costs, 
and  the  costs  of  all  other  persons,  in  mak- 
ing out  their  claims,  who,  not  being  parties 
to  the  suit,  had  established  such  claims  as 
such  descendants  as  aforesaid,  might  be 
ordered  to  be  taxed,  and  paid,  in  like 
manner  as  the  costs  of  the  several  persons 
parties  to  the  said  suit  was,  by  the  decree 
on  further  directions,  directed  to  be  paid. 

Mr,  IVigram  and  Mr.  Lloyd,  for  the 
appellants,  cited  Hutchinson  v.  Freeman^ 
MS.,  before  his  Lordship  on  the  29th  of 
July  1839  (1),  where  the  costs  of  esta- 
blishing their  claims  were  given  to  the 
claimanta. 

Mr.  Spence,  Mr.  Rogers,  Mr.  Geldart^ 
and  Mr.  Cockereli,  appeared  for  other 
parties.  fVaite  v.  IVaite  (2)  was  cited  by 
Mr,  Cockerell. 

Nov.  4.— The  Lord  Chancellor  inti- 
mated his  opinion,  that  the  different  per- 
sons who  were  not  parties  to  the  suit,  but 
had  established  their  claims,  were  entitled 
to  have  their  costs,  in  the  same  way  and 
to  the  same  extent  as  the  claimants  who 
were  parties  to  the  suit ;  but  his  Lordship 
said,  he  would  look  at  his  note  of  the  case 
of  Hutchinson  v.  Freeman,  and  give  his 
decision  on  a  future  day. 

Nov.  5. — The  Lord  Chancellor  stated, 
that  he  had  made  inquiry  into  the  practice 
in  cases  of  this  description,  and  he  found 
that  the  invariable  practice  was  to  allow 
the  persons  who  had  established  their  title, 
but  who  were  not  parties  to  the  suit,  the 
same  costs  as  the  claimants  who  were 

( 1 )  In  Hutchinson  t.  Freeman,  before  the  Lord 
Chancellor,  the  decree  was  drawn  up,  allowing  the 
next-of-kin  the  costs  of  establiafaing  their  claim ; 
but  this  was  olearlj  an  error,  and  not  in  accord- 
ance with  the  Lord  Chancellor's  judgment,  the 
minutes  whereof,  as  indorsed  by  counsel  on  their 
briefs,  were  expressly  that  the  next-of-kin  were  not 
to  have  their  costs  of  establi^iing  their  claims. 

(«)  6  Madd.  110. 
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parties  to  the  suit,  and  had  established 
their  title  ;  but  that  such  costs  did  not  in- 
clude the  costs  of  making  out  their  claims. 


Nov 


WARD  V,  PAINTER. 

Nov. 

Insolvent  Debtor — Assets. 

A  person  who  had  taken  the  benefit  of  the 
Insolvent  Debtors  Act,  died  some  years 
afterwards,  leaving  more  assets  than  were 
required  for  the  payment  of  all  his  debts 
contracted  subsequently  to  his  insoloencyt 
wMch  assets  were  alleged  to  be  in  danger  of 
being  wasted : — Held,  upon  demurrer^  that 
the  creditors  of  the  insolvent  antecedent  to 
the  insolvency,  had  such  an  interest  in  the 
assets  which  he  acqmred  after  his  insolvency, 
as  entitled  them  to  the  assistance  of  the 
Court  to  realize  and  protect  such  assets. 

Whether  the  Court  will  ultimately  ad" 
minister  the  surplus  of  the  property  among 
the  parties  who  were  creditors  anterior  to  the 
insolvency —  quaere. 

A  report  of  this  case  when  it  was  heard 
by  the  Master  of  the  Rolls,  will  be  found 
in  8  Law  J,  Rep.  (n.s.)  Chanc.  295. 

It  was  a  creditors'  suit,  instituted  by 
James  Ward  against  the  administratrix, 
with  the  will  annexed,  of  Richard  Willing- 
ion  Painter.  The  bill  stated,  that  in  May 
1819,  Painter  took  advantage  of  the  acts 
then  in  force  ibr  the  relief  of  insolvent 
debtors ;  that  he  had  no  estate  either 
real  or  personal  at  the  time  of  his  discharge ; 
that,  after  he  had  obtained  his  discharge, 
he  engaged  again  in  the  business  of  a  car- 
penter and  builder ;  that  Painter  died  in 
1838,  and  by  his  will,  bequeathed  all  his 
property  to  his  wife,  Mary  Ann  Painter, 
the  defendant;  that  Painter  never  paid 
the  debts  which  were  owing  by  him  at  the 
time  of  his  being  discharged  as  before 
mentioned,  and  that  after  his  widow  had 
paid  all  his  other  debts,  there  remained  a 
balance  of  his  assets,  of  the  amount  of 
3,000/. ;  that  his  widow  was  insolvent,  and 
threatened  to  get  in  the  estate  of  Painter, 
and  apply  it  to  her  own  use,  and  remove 
it  beyond  the  seas,  out  of  the  jurisdiction 
of  the  Court. 


The  debt  claimed  by  the  plaintiff  was 
251. 

The  bill  prayed,  that  an  account  of 
Painter's  estate  might  be  taken,  unless  his 
administratrix  would  admit  assets;  and 
that  his  estate  might  be  applied  in  payment, 
in  the  first  place,  of  the  debts  (if  any) 
contracted  by  Painter  since  his  discharge, 
and  owing  by  him  at  his  death,  which  still 
remained  unsatisfied ;  and,  in  the  next 
place,  of  the  debts  owing  by  Painter  at  the 
time  of  his  obtaining  his  discharge  as  afore- 
said, with  interest  firom  the  date  of  his 
executing  the  assignment  to  his  assignees. 

To  this  bill,  the  defendant  put  in  a 
general  demurrer  for  want  of  equity,  which 
the  Master  of  the  Rolls  overruled. 

The  defendant  appealed  from  the  de<« 
cision  of  the  Master  of  the  Rolls ;  and — 

Mr.  Tinney,  Mr.  Wigram,  and  Mr.  Teed^ 
appeared  for  the  appellants ;  and — 

Mr.  G.  Richards  and  Mr.  Rogers,  contri. 

In  addition  to  the  authorities  referred  to 
before  the  Master  of  the  Rolls,  the  follow- 
ing cases  were  cited : — 

Ex  parte  Fenwick,  %  Mont.  &  Ayr.  681 ; 
s.  c.  5  Law  J.  Rep.  (n.s.)  Bankr. 
46. 
Browning  v.  Paris,  5  Mee.  &  Wels.  117; 
s.  c.  8  Law  J.  Rep.  (n.s.)  Exch.  22%. 
Attorney  General  v.  Aspinall,  2  Myl.  & 
Cr.  613;  s.  c.  7  Law  J.  Rep.  (n.s.) 
Chanc.  51. 
Beckford  v.  Hood,  7  Term  Rep.  6«0. 

Nov.  7. — The  Lord  Chancellor. — 
This,  being  a  general  demurrer,  can  only 
be  supported  on  the  ground  that  the  plain- 
tiff's bill  shews,  that  he  has  no  right  to 
sue  ;  and  in  this  case,  the  bill  being  by  a 
creditor  against  the  representative  of  his 
debtor,  that  proposition  can  only  be  made 
out  by  shewing  either  that  the  plaintiff  is 
not  entitled  to  the  character  he  claims  of 
being  a  creditor;  or,  secondly,  that  this 
Court  has  no  jurisdiction  to  give  him  any 
assistance. 

The  first  point  is  not  contended  for. 
The  bill  alleges,  and  the  demurrer  admits, 
that  the  plaintiff  was  a  creditor  before  the 
debtor  took  the  benefit  of  the  Insolvent 
Debtors  Acts ;  and  certainly  the  Insolvent 
Debtors  Acts  do  not  destroy  the  ante- 
cedent debt;  and  it  did  not  require  the 


MICHABLMAS  TERM,  1840. 


decision  of  JeWs  v.  Mountford  (l)i  or  the 
authority  of  Ex  parte  Barrmgton  (2),  to 
prove  this.  The  title,  therefore,  of  the 
plaintiff  to  the  character  of  creditor  of 
the  deceased,  cannot  he  disputed ;  and 
the  <Hily  question  that  remains  is,  have  the 
Insolvent  Debtors  Acts  taken  from  the 
Court  the  right  and  jurisdiction  to  inter- 
fere in  any  manner  for  the  relief  or  pro- 
tection of  such  creditors  ?  For  this  hill 
contains  allegations  calling  for  the  interpo- 
sition of  the  Court  for  we  protection  of 
the  property,  unless  these  acts  have  de- 
prived it  of  its  ordinary  powers  for  that 
purpose ;  as  it  states  that  the  defendant, 
the  personal  representative,  is  insolvent, 
and  threatens  to  receive  the  property  and 
apply  it  to  her  own  use,  and  to  remove  it 
beyond  the  seas. 

By  the  acts,  the  rights  of  the  creditors 
of  the  insolvent,  at  the  time  olf  his  taking 
the  benefit  of  the  acts,  are  postponed  to 
the  claims  of  creditors  whose  debts  may 
have  subsequently  been  incurred ;  but  as 
to  such  subsequently  incurred  debts,  there 
can  be  no  doubt  but  that  the  jurisdiction 
of  this  Court  remains  unaffected  by  the 
acts.  And  if  the  creditors  prior  to  the 
insolvency  are  interested  in  subsequently 
acquired  property,  but  only  after  payment 
of  the  debts  subsequently  incurred,  have 
they  not  a  right  to  call  upon  the  Court  to 
administer  the  property  so  as  to  discharge 
the  subsequendy  incurred  debts,  for  the 
purpose  of  ascertaining  and  realizing  the 
fund  in  which  they  are  so  interested  ?  and 
are  they  not  entitled  to  the  aid  of  this 
Court  to  protect  it  against  the  danger  which 
this  bill  alleges  will  happen?  Whether 
this  Court  will  ultimately  administer  the 
surplus  of  the  property  among  the  ere- 
ditors  anterior  to  the  insolvency,  is  not  a 
question  i)ow  to  be  decided.  The  effect  of 
the  recognizances  and  other  provisions  of 
the  acts  may  be  very  important  to  be  con- 
sidered, when  the  question  shall  arise  ;  but 
for  the  present  purpose  it  is  sufficient  to 
express  my  opinion,  that  the  creditors 
antecedent  to  the  insolvency  have  such 
an  interest  in  the  subsequently  acquired 
assets  of  the  testator,  as  entitles  thenl'  to 
the  assistance  of  this  Court,  for  the  pu/T 

(O  4  B. «c  Aid.  t56. 
(t)  t  Moot.  &  Ayr.  f 55. 


pose  at  least  of  realizing  and  protecting  the 
fund.  The  case  of  Barton  v.  Tatter$M{$) 
is  an  answer  to  the  argument  on  the  Statute 
of  Limitations.  I,  therefore,  affirm  the 
order  of  the  Master  of  the  Rolls,  and  dis- 
miss the  appeal,  with  costs. 


WEEKS  V.  PITT. 


M.R.     \ 
Nov.  11.  J 

Demurrer — Pleading — Multifariousness, 

Upon  the  death  of  a  lady  in  1808,  who 
was  possessed  of  considerable  real  and  per* 
sonal  estate^  some  litigation  took  place  in 
the  Ecclesiastical  Courts  respecting  the  vali" 
dity  of  her  wHl,  which  continued  till  1812, 
when  the  will  was  estabUshed,  and  probate 
was  granted  to  T,  fV,  who  became  entitled^ 
under  her  will,  to  the  residue  of  her  real  and 
personal  estate.  While  that  litigation  conti- 
nued, the  rents  of  the  real  estates  and  also 
the  personal  estate  were  received  by  the  de* 
fendant,  who  had  acted  as  the  solicitor  and 
agent  of  the  testatrix,  and  had  collected  her 
rents  during  her  life;  and  out  of  the  monies 
received  by  him,  he  discharged  her  debts  and 
funeral  and  testamentary  expenses,  but  never 
accounted  for  the  rents  of  the  real  estate,  or 
for  the  personal  estate  received  by  him.  The 
plaintiff  was  the  personal  representative  both 
of  T.  IV.  and  of  the  testatrix,  and  prayed 
by  his  bill,  for  an  account  of  the  rents  of  the 
real  estate,  and  of  the  personal  estate  of  the 
testatrix,  received  by  the  defendant  since  her 
death : — Held,  on  demurrer,  that  this  bill 
was  multifarious. 

The  bill  stated,  that  Martha  Trotman, 
at  the  time  of  making  her  will,  and  at  her 
death,  was  seised  of,  or  otherwise  well  en- 
titled to,  divers  freehold  and  copyhold 
hereditaments ;  and  that  she  was  at  the 
time  of  her  decease  possessed  of  consider- 
able personal  estate:  that  Joseph  Pitt,  the 
defendant,  was  her  attorney  and  solicitor, 
and  that  he  also  for  several  years  previous 
to  her  decease,  acted  as  an  agent  for  her, 
and  received  the  rents  of  her  estates :  that 
Martha  Trotman  made  her  will,  dated 
in  February  1807,  under  which  Thomas 
Weeks  became  entitled  to  all  her  residuary 

(3)  1  Rum.  U  Myl.  237. 


6 


CASES  IN  CHANCERY : 


real  aod  personal  estate :  that  Martha 
Trotman  died  in  December  1808,  and  that 
the  validity  of  her  will  being  disputed, 
certain  proceedings  respecting  it  were  pro- 
secuted in  the  Prerogative  Court  of  the 
Archbishop  of  Canterbury,  during  the 
year  1809,  1810,  and  1811,  but  that  pro^ 
bate  of  the  said  will  was  granted  by  the 
Prerogative  Court  in  1812,  to  Thomas 
Weeks :  that  during  the  interval  of  these 
years,  Joseph  Pitt  received  the  rents  and 
profits  of  the  real  estate  of  Martha  Trot- 
man, to  a  large  amount,  and  also  got  in 
her  personal  estate  to  a  large  amount,  and 
to  an  amount  exceeding  the  sum  of  16,000/. : 
that  Pitt  received  the  aforesaid  rents  and 
profits,  and  personal  estate,  as  the  attorney, 
solicitor,  and  agent  of  Martha  Trotman ; 
and  subsequent  to  the  decease  of  Martha 
Trotman,  as  an  agent  and  trustee  for  and 
on  behalf  of  the  estate  of  Martha  Trotman, 
and  the  persons  interested  therein,  and 
that  he  paid  her  debts  and  funeral  and 
testamentary  expenses,  and  made  some 
small  presents  to  Thomas  Weeks,  on  ac- 
count of  the  monies  so  received  by  Pitt, 
as  aforesaid,  but  that  Pitt  never  came  to 
an  account  with  Thomas  Weeks,  or  any 
person  on  his  behalf,  in  respect  of  the  said 
estates  and  effects  of  Martha  Trotman,  so 
received  by  him :  that  Pitt  on  various 
occasions  acted  as  the  banker  of  Thomas 
Weeks  ;  and  that  various  sums  of  money 
were  received  by  Pitt,  in  the  character  of 
banker  of  Thomas  Week^,  in  respect  of 
which  sums  Pitt  had  never  come  to  any 
account:  that  in  1814,  Thomas  Weeks 
absconded,  and  either  lefl  the  kingdom, 
or  remained  in  concealment,  and  had  never 
since  been  heard  of  by  any  of  the  members 
of  his  family,  or  by  any  of  his  friends : 
that  he  was  of  the  age  of  fifty-five  years, 
or  thereabouts,  when  he  absconded,  and 
that  it  must  be  presumed  that  he  had 
been  long  since  dead,  and  that,  in  fact,  he 
died  several  years  ago ;  that  the  plaintiff 
in  1 840  obtained  letters  of  administration 
of  the  estate  and  efiects  of  Thomas  Weeks, 
and  also  of  the  estate  and  effects  of  Martha 
Trotman,  left  unadministered  by  Thomas 
Weeks ;  and  that  the  plaintiff  had  thereby 
become  and  was  now  the  sole  legal  personal 
representative  both  of  Thomas  Weeks  and 
also  of  Martha  Trotman:  that  Pitt  had 
never  come  to  any  account  with  any  pro- 


per person  in  respect  of  his  receipts  and 
payments  on  account  of  the  estate  of  Mar* 
tha  Trotman ;  and,  that  the  plaintiff  had 
applied  to  Pitt  to  account  for  his  receipts 
and  payments  on  account  of  the  real  and 
personal  estates  of  Martha  Trotman,  and 
to  discover  the  amount  received  and  ad- 
vanced by  Pitt,  in  the  character  of  banker, 
on  account  of  Thomas  Weeks. 

The  bill  prayed  an  account  of  all  sums 
of  money  received  by,  or  come  to  the  hands 
of  Pitt  or  any  person  or  persons  by  his 
order  or  for  his  use,  or  retained  by  him, 
for  or  on  account  of  tiie  rents,  issues,  and 
profits  of  the  real  estate  of  Martha  Trot- 
man, subsequent  to  her  decease  ;  and  for 
an  account  of  all  the  personal  estate  and 
effects  of  Martha  Trotman,  possessed  or 
received  by,  or  come  to  the  hands  of  Pitt, 
or  any  person  or  persons,  by  his  order,  or 
for  his  use,  and  retained  by  him  since  her 
decease. 

The  defendant  demurred  to  this  bill  for 
multifariousness. 

Mr,  PemherUm  and  Mr.  Parry^  in  sup- 
port of  the  demurrer. — The  plaintiff  claims 
the  rents  of  the  real  estate,  on  the  ground, 
that  Thomas  Weeks  was  devisee  of  them 
under  Martha  Trotman*s  will;  and  he 
claims  the  personal  estate  in  a  perfectly 
distinct  character.  Pitt  received  the  per- 
sonal estate,  and  thereout  paid  the  testa- 
trix's debts ;  and  thus  became  executor 
de  son  tort.  He  was  not  an  agent,  but 
was  acting  in  his  own  wrong. 

Mr*  KindersUy  and  Mrl  Remhaw^  for 
the  plaintiff. — The  only  person  who  can 
require  from  the  defendant  an  account 
either  of  these  rents  or  of  the  personal 
estate  of  Mrs.  Trotman,  is  the  plaintiff; 
and  where  one  party  is  entitled  to  call 
for  an  account  of  monies  which  another 
person  has  received,  he  may  comprise 
these  matters  in  the  same  bill,  although 
the  monies  may  have  been  received  in 
respect  of  different  things— Comjp6f//  v. 
Mackay  (}.), 

Mr.  Pemberton  replied. 

The  Master  of  the  Rolls  stated  his 
Opinion,  that  the  bill  was  multifarious,  and 
therefore  allowed  the  demurrer. 

(1)1  Myl.  &  Cr.  60S ;  s.  c.  6  Ltw  J.  Rep.  (n.b.) 
Chano.  73. 


MICHAELMAS  TERM,  1340. 


M.R.     \ 
loT.  12.  / 


I.  VHtTWOKTB. 


Not. 

Praet'ux. — Exeeptums — Matter' t  Report 
— ISiA  Order  of  1831,  Cmitrjtcliim  of. 

U»dertht  \2th  order  of  \851,  the  Matter 
matf  make  teeeral  enlargementt  of  the  linu 
for  makimg  hit  report  upon  exeeptiont,  and 
U  it  not  neeeuaryfi^  any  oj  tuck  enlargt- 
•Mtb,  except  the  Jirtt,  to  be  made  withi* 
fourteen  dag*  foom  the  date  of  the  order  nf 

Ib  tfaia  cue  the  pUinUff  had  Uken  ex- 
eeptioaa  to  the  uuwer  of  one  of  the  defen- 
itmtt  for  impertinence,  which  exceptions 
were  referred  to  the  Master  by  an  order 
dated  the  7th  oi  July  1 840.  The  fourteen 
daya  allowed  by  the  12th  order  of  1831  (1^ 
for  obtaining  the  Master's  report  on  ex- 
ceptiom,  expired  on  the  81st  of  July.  On 
tj>e  £Oth  of  July  the  Master  certified,  that 
m  week's  farther  tinae  was  necessary  to 
enable  him  to  make  his  report  upon  the 
exc^ona.  On  the  X7th  of  July,  after  the 
expiration  of  the  fourteen  days  from  the 
Older  of  reference,  the  Master  certified 
tbil »  fortnight's  further  time  was  neces- 
Mry  to  make  bis  report.  On  the  8th  of 
Angust  the  Master  certifted  that  he  found 
tbe  answer  U>  be  impertinent.  A  motion 
waa  now  made  on  behalf  of  the  defendant, 
that  tbe  Master's  certificate  of  the  8lh  of 
August  1840,  and  also,  if  necessary,  that 
the  certificate  of  the  S7th  of  July  1840. 
niglit  be  discharged  and  taken  off  tbe  file. 

Mr.  Loftut  Wigraai,  in  support  of  the 
motion,  contended,  that  under  the  1-2th 
order  of  1S41,  the  Master,  if  he  consider- 
ed a  further  time  was  necessary  to  enable 
him  to  decide  on  exceptions  to  the  answer, 
waa  bound  to  certify  to  that  effect  before 
tbe  eviration  of  fourteen  days  from  the 
date  of  tbe  order,  by  which  tbe  excep- 


aight 


tiwis  were  referred  ;  and  that  after  those 
fourteen  days,  the  Master  bad  no  power 
to  enlai^e  the  time  any  more,  even  if 
he  could  make  more  than  one  enlarge- 
ment at  any  time ;  that  if  siiy  other  con- 
struction was  put  on  the  order,  the  Mas- 
ter might  postpone  his  certificate  as  to 
the  exceptions,  till  an  indefinite  time; 
whereas  it  was  clearly  the  object  of  the 
order,  that  tbe  plaintiff  might  obtain  a 
decision  without  any  delay.     He  cited — 

Srmth  y.  Webtler,  3  Myt.  &  Cr.  244. 

Lloyd  y.  Wail,  4  Myl.  &  Cr.  857. 
JIfr.  Pemberton  and  Afr.  Stmlon,  contra, 
cited  Daoit  v,  Franks  (2),  and  also  con- 
tended tliat  the  defendant,  if  he  was  dis- 
satisfied, ought  to  have  applied  to  the 
Court  to  get  rid  of  the  certificate  of  the 
27th  of  July  ;  and  not  to  have  waited  till 
he  knew  the  decision  of  the  Master  upon 
the  exceptions,  and  then  complained  of  the 
Irr^^larity. 

MUbanie  v.  Steeent,  8  Sim.  lUO ;  s.  c. 
7  Law  J.  Rep.  (n.s.)  Chanc.  107. 

BurreU  v.  Nich-tiM,  6  Sim.  212. 
Mr.  L.  Wigram  replied. 

The  Mastbe  01  thb  Rolls  said,  that 
it  did  not  appear  from  the  circumstances 
which  were  stated  to  him,  that  the  defen- 
dant had  in  any  manner  acquiesced  in  the 
right  of  the  Master  to  make  the  second  en- 
lai^ement  tAihe  time  for  making  his  report 
on  the  exceptions,  and  therefore  that  he 
was  not  precluded  from  bringing  the  ques- 
tion before  the  Court ;  but  his  Lordship's 
opinion  was  opposed  to  the  construction, 
which  had  been  put  by  Mr.  Wigram  upon 
the  12th  order,  and  he  must  therefore  re- 
fuse the  motion  with  costs. 


.} 


.  HACKIHTOSH. 


L.C, 

Nov.  t 

Evidence— Voir  dire — Witneis — Inlerett 
— IVhere  no  Ditqvalification  of  Witnett. 

M.  mortgaged  an  ettate  to  Mettr*.  T. 
^  Co.,  wAo  aftentardt  becaate  bankruptt. 
Mettr*.  T.  ^  Co.,  before  their  bankruptcf, 
gave  a  ttcurity  to  W.  on  the  mortgaged  egtate 
ta  tka  amount  of  what  mat  dtte  to  them  from 

(1)  9  Uw  J.  Rap.  (M.S.)  Omdo.  1S9. 
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M.  At  a  period  subsequent  to  such  transact 
tioHSf  M.  executed  a  mortgage  of  the  same 
estate  to  C.  P„he  being  a  creditor  of  M.sto 
the  amount  of  the  mortgage  money  secured. 
At  the  time  of  the  mortgage  to  C.  F.,  S.  P, 
joined  with  M.  in  a  covenant  for  payment  to 
C.  P.  of  the  mortgage  money  and  interest^ 
and  also  gave  a  guarantee  for  M.  to  C.  F. 
for  the  payment ;  and  the  question  was,  what 
sum  was  due  to  fV.  in  respect  of  the  first 
mortgage. 

A  btU  having  been  filed  by  W,  against 
M.for  an  account,  the  loiter  tendered  S.  P. 
as  a  witness,  who  proved  the  following  state* 
ment,  viz,  **that  one  C.  P.  was  a  second 
mortgagee  of  the  property  mortgaged  to  the 
plaintiff  for  1,000/.,  and  that  he,  S.  P,  had 
guaranteed  that  mortgage  debt,  and  that  if 
the  estate  was  not  sufficient,  he  should  have 
to  pay  the  debt;  but  that  he  had  ascerUnned 
the  estate  was  sufficient:** — Held,  on  appeal 
(reversing  the  decision  of  the  Court  below), 
that  S,  P,  was  a  competent  witness  for  the 
defendant  M,  and  that  the  case  was  analo* 
gous  to  those  in  which  it  has  been  decided 
that  legatees  and  creditors  of  a  deceased 
party  are  competent  witnesses  in  actions,  by 
or  against  personal  representatives  to  in* 
crease  or  protect  the  estate. 

This  was  an  appeal  from  a  decision  of 
the  Master  of  the  Rolls. 

Mr,  J,  Wigram  and  Mr.  Kenyan  Parker 
appeared  for  the  appellant : 

Mr.  Griffith  Richards  and  Mr.  Wright, 
for  the  respondent 

For  the  statement  of  the  facts  and  de- 
cision in  the  Court  below  in  this  case,  vide 
9  Law  J.  Rep.  (n.s.)  Chanc.  7. 

The  Lord  Chancellor. — It  is  neces- 
sary, in  order  to  come  to  a  right  conclu- 
sion as  to  the  admissibility  of  the  evidence 
of  Mr.  Stafford  Price,  which  was  received 
by  the  Master,  but  on  exception  was  re- 
jected bv  the  Master  of  the  Rolls,  very 
accurately  to  consider  the  matters  in  issue 
between  the  parties  in  the  reference  to  the 
Master. 

The  defendant  having  mortgaged  the 

Sroperty  in  question  to  Taylor  &  Co.,  in 
fovember  1 825  they  borrowed  money  of 
^e  plaintiff*,  on  the  security  of  their  mort- 
gage, and  a  deposit  of  the  deeds.  The 
original  decree  of  1 829  declared  the  plain- 


tiff* was  entitled  to  stand  in  the  place  of 
Taylor  &  Co.,  to  the  amount  due  to  them 
at  the  time  of  such  deposit,  without  preju- 
dice to  any  question  in  respect  of  subse- 
quent payments  made  by  the  plaintiff*  to 
Taylor  &  Company  prior  to  the  notice  of 
the  deposit.  By  an  order  of  Sir  John 
Leach,  dated  the  15th  of  June  1832,  on 
exceptions  to  the  Master's  report,  it  was 
declared,  the  plaintiff*  was  entitled  to  be 
considered  as  a  creditor  on  the  security  of 
the  property  for  2,000/.  and  interest,  un- 
less It  should  appear  by  the  general  deal- 
ing between  the  defendant  and  Taylor  & 
Co.  since  the  death  of  the  mortgagee,  that 
any  sum  or  balance  was  due  to  the  defen- 
dant;  and  in  that  case  it  was- declared,  the 
defendant  was  entitled  to  set  off*  such  sum 
or  balance  against  the  said  sum  of  2,000/. 
and  interest;  and  the  Master  was  directed 
to  take  an  account  of  all  dealings  and 
transactions  between  the  defendant  and 
Taylor  &  Co.,  and  ascertain  what,  if  any 
thing,  was  due  to  the  defendant. 

In  pursuing  this  inquiry,  a  question 
arose  as  to  whether  the  amount  of  a  bill 
of  exchange  for  1,000/.,  dated  the  28th  of 
September,  and  due  the  27th  of  December 
1825,  and  marked  "  Q,"  ought  to  be  placed 
to  the  credit  of  the  defen£int  and  Taylor 
&  Co.  This  bill  was  drawn  by  the  defen- 
dant on  Mr.  Stafford  Price,  and  discounted 
through  Taylor  &  Co.  The  plaintiff*  in- 
sisted this  was  not  a  payment  to  Taylor 
&  Co.,  for  that  they  had  themselves  taken 
it  up,  but  the  defendant  insisted  it  was,  it 
having  been  taken  up  by  Mr.  Staff*ord 
Price  as  the  acceptor ;  and  upon  an  order 
of  the  8th  of  March  1887,  by  which  it 
was  referred  to  the  Master  to  inquire  and 
state  to  the  Court,  by  whom  and  in  what 
manner  this  bill  had  been  taken  up,  the 
defendant  insisted  before  the  Master,  that 
the  bill  had  been  taken  up  by  Staff*ord 
Price,  the  acceptor,  through  the  medium 
of  his  bankers,  and  out  of  his  money,  and 
tendered  Mr.  Staff*ord  Price  as  a  witness 
to  prove  this  statement,  which  was  as 
follows,  viz.  that  one  Charles  Finch  was  a 
second  mortgagee  of  the  same  property 
for  1,000/.,  and  that  he  had  guaranteed 
this  mortgage  debt,  and  that  if  the  estate 
was  not  sufficient,  he  should  have  to  pay 
the  debt,  but  that  he  had  ascertained  the 
estate  was  sufficient. 
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.  The  Master  admitted  duB  evidence;  but 
on  exception  taken  to  the  report,  the 
Master  of  the  Rolls  was  of  opinion,  that 
Mr.  Stafford  Price  was  not  a  competent 
witness,  on  the  ground  of  interest,  as  the 
object  of  his  evidence  was  to  shew  the 
first  mortgage  was  to  a  certain  extent 
satisfied,  and  thereby  to  improve  the  secu- 
rity of  the  second  mortgage,  which  he  had 
granted,  and  therefore  to  diminish  the 
probability  of  being  called  upon  to  pay 
^e  amount.  The  question  is,  whether 
that  be  a  correct  application  of  the  rule 
of  law. 

There  can  be  no  doubt  such  may  be  the 
effect  of  the  evidence  of  this  witness,  but 
the  subject-matter  on  which  the  witness 
is  called  upon  to  depose,  is  incidentally 
only  connected  with  the  interest  of  the  wit- 
ness. It  does  not  touch  the  value  of  the 
mortgaged  property,  or  the  amount  of  the 
mortgage  debt,  but  relates  to  other  trans- 
actions quite  unconnected  with  these  mat- 
ters, except  that  the  Court  has  declared 
die  defendant  entitled  to  set  off* any  balance 
arising  from  such  transactions  against  the 
first  mortgage  debt,  and  the  witness  only 
being  guarantee  of  the  second  mortgage, 
can  only  be  affected  by  the  amount  of  his 
daim  as  first  mortgagee^  in  the  event  of 
the  property  not  being  sufficient  to  pay 
both,  which  he  says  he  has  ascertained  it 


The  solution  of  this  question  must  be 
looked  for  in  the  decisions  at  law,  where 
questions  upon  the  admissibility  of  evi- 
dence must  be  taken  much  more  frequently 
to  occur  than  in  this  court.  Chief  Baron 
GHbert(l)  says,  "  The  law  looks  upon  a 
witness  as  interested,  when  there  is  a  cer- 
tain benefit  or  advantage  to  the  witness 
attending  the  consequence  of  the  cause 
one  way."  This  Tindal,  C.J.  observes, 
in  Doe  d.  Lord  Teynham  v.  Tyler  (2),  may 
arise,  first,  where  the  witness  has  a  direct 
and  immediate  benefit  from  the  result  of 
the  suit  itself;  and  secondly,  where  he 
may  avail  himself  of  the  benefit  of  the 
verdict,  in  support  of  his  claim  in  a  future 
acti<HL  The  latter,  which  is  the  subject 
of  the  provision  of  the  late  statute,  does 
ihA  apply  to  this  case.    The  distinction 


between  the  direct  and  certain  interest 
which  disqualifies,  and  the  remote  and 
uncertain  interest  which  does  not  disqua- 
lify, is  strongly  exemplified  by  the  cases 
which  have  been  cited, — that  an  inhabitant 
rated  is  not  a  competent  witness  to  prove 
other  lands  within  the  district  rateable, 
but  that  an  inhabitant  having  property 
rateable  not  rated,  is  a  competent  witness 
for  that  purpose — Morgan  v.  Pryor  (3). 

The  cases  which  apply  most  directly  to 
the  present,  are  those  in  which  it  has  been 
decided  that  legatees  and  creditors  of  a 
person  deceased,  are  competent  witnesses 
in  actions  by  or  against  representatives  to 
increase  or  protect  the  estate,  but  that  a 
residuary  legatee  is  not  competent — No- 
well  V.  Dao%e${4t\  in  which  the  other  cases 
are  referred  to.  The  residuary  legatee 
has  a  direct  interest,  for  the  fimd  is  subject 
to  charges  upon  it.  The  legatees  and  cre- 
ditors are  interested  in  the  amount  of  the 
fund,  in  so  far  as  their  claims  are  to  be 
paid  out  of  it ;  but  they  have  no  interest 
m  the  amount,  if  it  be  sufficient  to  pay 
both  such  demands.  Whatever  may  be 
the  result  of  the  issue  on  which  they  are 
examined,  such  interest  is  not  so  direct 
and  certain  as  to  disqualify  them :  but  they 
have  themselves  claims  on  the  fund,  and 
die  question  is,  tlie  amount  of  the  fund. 

In  this  case,  the  question  b  the  amount 
of  the  fund ;  and  the  witness  has  not  even 
any  claim  upon  it.  His  only  interest  is, 
that  he  is  guarantee  for  the  second  charge 
upon  it.  If,  therefore,  the  fund  be  suffi- 
cient to  pay  both  charges,  which  the  wit*> 
ness  says  he  has  ascertained  it  to  be,  fti»> 
has  no  interest  whatever ;  and  if  this  state- 
ment is  not  to  be  attended  to,  his  interest 
cannot  be  put  higher  than  that  of  a  legatee 
or  creditor,  in  the  case  I  have  referred 
to. 

I  am  therefore  of  opinion,  the  Master 
was  right  in  receiving  die  evidence  of  the 
witness,  and  that  the  exceptions  to  the 
Master's  rep<Nrt  for  having  received  it, 
must  be  overruled,  and  the  order  of  the 
Master  of  the  Rolls  varied  accordingly. 

(9)  f  B.  &  C.  14;  8.0. 1  Law  J.  Rep.  K.B.  ft4. 
(4)  5B.&Ad.S68;  s.  o.  t  Nev.  &  Man.  745. 
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t)  Law  of  Evidence,  p.  106. 

f )  6  Biag.  390;  •.€.  8  Law  J.  Rep.  CP.  ftt. 
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HALES  V.  DARELL. 


M.R. 
Nov.  10,  16 

Will — Annuity — Double  Provision — Evi" 
dence. 

H,  by  deeds  executed  in  his  lifetime,  grant* 
ed  an  annuity  of  300/.  to  each  of  his  two 
sisters  during  their  life,  payable  quarterly^ 
in  January,  April,  July,  and  October ;  one 
of  these  annuities  was  for  his  sister's  separate 
use;  and  valuable  consideration  was  given 
for  both  of  them.  H,  by  his  will,  gave  an 
annuity  qfdOOL  to  one  of  his  sisters,  and  of 
5001,  to  the  other  sister,  for  their  separate 
use,  payable  on  the  four  usual  quarterly  days 
of  payment.  He  also  gave  an  annuity  to  his 
wife,  which  he  expressly  declared  was  to  be  in 
Ueu  of  the  annual  sum  to  which  she  was  en* 
titled  under  her  marriage  settlement : — Held, 
that  the  testator's  sisters  were  entitled  to  the 
annuities  given  to  them  respectively  by  the 
will,  in  addition  to  those  which  were  given 
to  them  by  the  deeds. 

Whether,  in  such  a  case,  parol  evidence  is 
admissible  to  explain  the  intention  of  the 
testator — quaere. 

By  indentures  of  lease  and  release,  dated 
the  29th  and  SOth  of  March  1814,  the 
release  being  made  between  Sir  Edward 
Hales,  Bart.,  of  the  first  part,  Barbara  de 
Jonchere,  widow,  (a  sister  of  Sir  Edward 
Hales,)  of  the  second  part,  and  John  Ra- 
phael, of  the  third  part ;  in  consideration 
of  3,000/.,  Sir  Edward  Hales  conveyed 
certain  hereditaments  to  Raphael,  to  tlie 
intent  that  Barbara  de  Jonchere  might 
receive  thereout  an  annuity  of  800/.  per 
annum,  during  her  life,  by  equal  quarterly 
payments,  on  the  16th  of  January,  the 
16th  of  April,  the  16th  of  July,  and  the 
16th  of  October,  in  every  year,  together 
with  a  proportionate  partof  the  said  yearly 
rent,  up  to  the  day  of  her  decease,  without 
any  deduction ;  with  powers  of  distress  and 
entry  in  case  of  non-payment:  and  subject 
thereto,  to  the  use  of  Raphael,  upon  certain 
trusts  to  secure  the  annuity ;  and  Sir  Ed- 
ward Hales  covenanted  to  pay  the  annuity. 

By  another  indenture  of  the  18th  of 
June  IB  14,  and  made  between  Sir  Edward 
Hales,  of  the  first  part,  Charles  Bernard  de 
Morlaincourt  and  Mary  his  wife,  (another 
sister  of  Sir  Edward  Hales,)  of  the  second 
part,  Edward  Darell,  of  the  third  part,  and 


John  Hodges,  of  the  fourth  part ;  in  con- 
sideration of  the  assignment  and  covenants 
thereinafter  contained,  and  in  consideration 
of  natural  love  and  affection,  Sir  Edward 
Hales  granted  to  Darell,  during  the  life  of 
Mary  de  Morlaincourt,  in  trust  for  her 
separate  use,  an  annuity  of  800/.  per  an- 
num, by  four  equal  quarterly  payments,  on 
the  6th  of  April,  the  6th  of  July,  the  1 1th 
of  October,  and  the  6th  of  January,  in  each 
year ;  and  afler  her  decease,  he  granted  an 
annuity  of  150/.  to  Charles  Bernard  de 
Morlaincourt  during  his  life ;  with  powers  of 
distress  and  entry,  in  case  of  non-payment ; 
and  by  the  same  indenture.  Sir  Edward 
Hales  conveyed  certain  hereditaments  to  a 
.trustee  to  secure  these  annuities ;  and  also 
covenanted  to  pay  them,  and  to  convey 
certain  estates  to  their  issue.  And  Charles 
Bernard  de  Morlaincourt  and  his  wife  as- 
signed to  Sir  Edward  Hales  all  their  claims 
to  certain  monies  charged  on  the  estates  of 
Sir  Edward  Hales,  in  favour  of  Mary  de 
Morlaincourt ;  and  C.  B.  de  Morlaincourt 
also  covenanted  for  the  execution  of  simi- 
lar assignments  by  their  children. 

Sir  Edward  Hales,  by  his  will,  dated 
the  2nd  of  May  1 826,  devised  his  fi'eehold 
estates  to  trustees,  to  the  intent  that  his 
wife  might  receive  during  her  life,  in  Ueu 
of  any  annual  sum  payable  to  her  under  her 
marriage  settlement,  and  of  her  dower,  an 
annual  sum  of  1 ,500/.  And  he  then  created 
a  trust  for  pa3nn[ient  of  his  debts,  and  de- 
vised his  estates  to  tiiistees,  upon  trust,  to 
pay  an  annuity  of  960/.  unto  his  sister 
Barbara  de  Jonchere,  for  her  life,  and  to 
pay  an  annuity  of  500/.  to  his  sister  Mary 
de  Morlaincourt,  for  her  life,  and  to  pay 
other  annuities.  And  he  directed,  that 
each  of  the  annuities  given  by  his  will 
should  be  paid  by  four  equal  quarterly 
payments,  on  the  four  most  usual  days  of 
payment  in  the  year ;  the  first  of  such 
payments  to  be  made  on  such  of  the  said 
quarterly  days  of  payment  as  should  first 
happen  afler  his  decease ;  and  he  also  di- 
rected that  the  said  yearly  sums  limited  to 
Lady  Hales,  Barbara  de  Jonchere,  and 
Mary  de  Morlaincourt,  should  be  paid  to 
them  respectively  for  their  separate  use. 

Sir  Edward  Hales  died  m  March  1829. 

The  question  which  was  now  brought 
before  the  Court,  was,  whether  the  testa- 
tor's Slaters  were  entitled  to  the  annuities 
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giTen  to  them  by  the  will  in  addition  to  the 
annuities,  to  which  they  became  entitled 
under  the  deeds  of  1814. 

The  manner  in  which  it  came  before  the 
Court,  will  appear  from  the  judgment  of 
the  Master  of  the  Rolls. 

The  Master  had  admitted  the  evidence 
of  Lady  Hales,  and  of  the  gentleman  who 
prepared  the  will.  This  evidence  was 
given  with  a  view  of  shewing  that  it  was  the 
intention  of  the  testator,  that  his  sisters 
should  have  both  the  annuities ;  and  the 
Master  decided  in  favour  of  the  sisters' 
claim. 

The  infant  plaintiff  presented  one  peti- 
tion, which  is  stated  in  the  judgment ;  and 
another  petition  was  presented  by  Lady 
Hales,  praying  that  the  arrears  due  to  her 
in  respect  of  her  annuity,  might  be  raised 
by  mortgage,  and  paid  to  her. 

Mr.  Htuart,  Mr,  Turner^  and  Mr.  Col" 
vert,  appeared  for  the  infant  plaintiff;  and 
Mr,  Kindersley,  Mr,  White^  and  Mr,  G. 
Richards^  contra. 

Mr,  Pemberton  appeared  for  other  par- 
ties. 

The  following  authorities  were  cited  on 
the  question  of  satisfaction : — 

Fowler  v.  Fowler,  3  P.  Wms.  35S. 

Garthshore  v.  Chalie,^  1 0  Ves.  1 . 

Wathen  v.  Smith,  4  Mad.  325. 

Graham  v.  Graham,  1  Ves.  sen.  262. 

Barret  v.  Beckford,  ibid.  5 1 9, 

Lee  V.  Cox,  3  Atk.  419. 

Hickman  v.  Morgan,  2  Bro.  C.C.  394. 

Jesson  V.  Jes$on,'2  Vem.  255, 

Goodfellow  V.  Burchett,  ibid.  293. 

Bloit  V.  Blois,  2  Vent.  347. 

Jeacock  V.  Falkner,  1  Bro.  C.C.  295. 

Goldsmid  v.  Goldsmid,  1  Swanst.  219. 

Devese  v.  Pontet,  1  Cox,  1 88. 

Blandy  v.  Widmore,  1  P.  Wms.  324. 

Pierj)oinl  v.  Lord  Cheney,  ibid.  488. 

Adams  V.  Lavender,  1  M*C1.  '&  Y.  41. 

Kirk  V.  IVehh,  Prec.  in  Chanc.  84. 

Roper  on  Legacies,  ch.  17. 

Mathews  v.  Mathews,  2  Ves.  sen.  635. 
The  following  cases  were  cited  on  the 
question  as  to  the  admissibility  of  parol 
evidence  : — 

The  King  v.  the  Inhabitants  of  Wrangle^ 
2  Ad.  &  El.  514 ;  s.  c.  4  Law  J. 
Rep.  (n.s.)  M.C.  43. 

Smith  V.  Young,  1  Campb.  439. 

Vincent  v.  CoU,  Moo.  k  Mai.  257. 


Hurst  V.  Beach,  5  Mad.  351. 

fVeall  V.  Rice,  2  Russ.  &  Myl.  25 1  ; 

s.  c.  9  Law  J.  Rep.  Chanc.  1 1 6. 
Wallace  v.  Pom/ret,  11  Ves.  542. 
Phillipps  on  Evidence,  1,  488. 

Nov.  16. — The  Master  of  the  Rolls. 
— In  this  case,  Sir  Edward  Hales,  the 
testator  in  the  cause,  granted  annuities  of 
300/.  each  to  his  two  sisters,  Madame  de 
Jonchere  and  Madame  de  Morlaincourt, 
for  their  respective  lives ;  and  afterwards, 
by  his  will,  he  gave  to  his  sister  Madame 
de  Jonchere  an  annuity  of  900/.  for  her 
life,  and  to  his  sister  Madame  de  Morlain- 
court an  annuity  of  500/.  for  her  life.  By 
his  will,  he  also  gave  an  annuity  of  1 ,500/. 
a  year  to  his  wife  for  her  life  ;  and  in  the 
progress  of  the  cause  it  having  become 
desirable  to  ascertain,  whether  the  annuity 
to  the  widow  could  be  safely  paid,  it  was 
referred  to  the  Master  to  inquire  whether 
there  were  any  and  what  charges  on  the 
estates  devised  by  the  will,  prior  to  the 
widow's  annuity;  and  some  further  in- 
quiries being  authorized  by  a  subsequent 
order,  the  Master  reported  that  the  charges 
affecting  the  devised  estate,  prior  to  the 
widow's  annuity,  were  (amongst  others) 
the  annuities  of  300/.  each,  granted  to  the 
testator's  two  sisters.  The  confirmation 
of  this  report  was  opposed  by  the  infant 
plaintiff,  who  presented  a  petition,  praying 
for  a  declaration,  that  the  annuities  of 
9,00/.  and  500/.  given  to  the  sisters  by  the 
testator's  will,  were  given  in  satisfaction  of 
the  annuity  of  300/.  each,  which  he  had 
secured  to  them  in  his  lifetime.  And  it 
being  alleged  that  the  circumstances  had 
not  been  fully  investigated,  it  was  referred 
back  to  the  Master  to  inquire  further  as  to 
all  the  annuities,  and  to  state  his  opinion 
thereon  to  the  Court.  Under  this  order 
he  has  made  the  inquiry  directed,  and  has 
certified  his  opinion,  that  the  two  annuities 
of  300/.  each  continued  to  be  subsisting 
charges  on  the  estate  of  the  testator,  which 
was  subjected  to  the  payment  thereof, 
notwithstanding  the  bequest  of  the  an- 
nuities given  by  the  will.  In  conducting 
the  inquiry,  the  Master  received  parol 
evidence  of  declarations  made  by  the 
testator,  which  were  tendered  in  evidence 
for  the  purpose  of  shewing  he  intended 
the  annuities  given  by  his  will  to  be  in 
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addition  to  the  annuities  previously  grant- 
ed. And  the  petition  now  presented  on 
behalf  of  the  plaintiff  objects  to  the  recep- 
tion of  such  parts  of  the  evidence  which 
the  Master  so  admitted ;  and  objects  to 
the  conclusion  to  which  the  Master  has 
arrived.  The  consideration  of  the  parol 
evidence  objected  to,  is  not  material,  if  a 
just  conclusion  can  be  arrived  at,  on  the 
grants  of  annuity  and  the  will  alone,  or  the 
grants  of  annuity  and  the  will  together 
with  the  evidence  which  is  not  objected  to. 
[His  Lordship  stated  the  deeds  of  the  29th 
and  30 th  of  March  1814,  and  ISth  of  June 
1814.] 

In  the  argument  it  was  urged  for  the 
plaintiff,  that  these  deeds  ought  to  be  con- 
sidered only  as  covenants,  which,  at  least 
as  to  payments  to  be  made  afler  the  testa- 
tor's death,  were  merely  executory.  I 
need  scarcely  observe,  the  deeds,  though 
containing  covenants,  are  not  of  the  cha- 
racter thus  imputed  to  them.  All  that 
could  be  done  by  the  testator  for  securing 
future  payment,  was  done. 

The  testator  being  under  the  obligation 
thus  imposed  on  him,  and  his  estates  being 
thus  charged  by  the  deeds,  executed  as  they 
were  for  valuable  consideration,  made  his 
will,  dated  the  2nd  of  May  1826.— [His 
Lordship  stated  the  effect  of  the  will.] 

For  Uie  plaintiffs,  it  was  argued,  that 
the  covenants  in  the  deed,  being  executory, 
have  been  performed,  or  more  than  per- 
formed, by  the  bequest  in  the  will.  A 
covenant  to  grant  or  secure  an  annuity,  may 
be  performed  by  provisions  purporting  to 
be  a  gifl  in  the  will ;  but  having  regard  to 
the  contents  of  the  deeds  by  which  the  an- 
nuities were  granted,  I  am  of  opinion,  the 
question  here  is  not  whether  the  covenants, 
into  which  the  testator  had  entered,  have 
been  performed  by  his  will ;  but  whether  the 
obligation  into  which  he  had  entered,  and 
the  charges  to  which  he  had  subjected  his 
estates,  were  intended  to  be,  and  ought  to 
be  deemed,  satisfied  by  the  provisions  in  his 
will.  The  question,  therefore,  appears  to 
me  to  be  a  question  of  satisfaction;  and 
though  there  are  unfortunately  inconsistent 
authorities,  which  seem  applicable  to  cases 
of  this  nature,  it  sufficiently  appears  that  a 
testator  may  be  deemed  to  have  intended 
a  bounty;  and  a  grift,  even  more  than 
equivalent,  of  beneficial  interest,  to  satisfy 


the  obligation,  is  not  to  be  deemed  satis- 
faction, if  there  are  circumstances  which 
lead  to  a  different  conclusion.  Now,  here, 
the  testator  has  directed  the  payment  of 
all  his  debts,  and  among  his  debts  are  the 
annuities  secured  by  the  deeds.  In  his 
will,  intending  the  annuity  given  to  his 
wife  to  be  in  lieu  of  the  annual  payment 
to  which  she  might  be  entitled,  he  has  ex- 
pressly said  so.  But  he  has  used  no  such 
expressions  with  reference  to  either  of  the 
annuities  secured  to  his  sisters.  Again, 
the  annuities  secured  by  the  deeds  appear 
by  the  Master's  report  to  be  the  first 
charges  on  the  estate  comprised  in  the 
deeds ;  the  annuities  given  by  the  will  are 
subject  to  prior  charges  on  the  testator's 
estate.  The  times  of  payment  are  not  the 
same,  and  the  charges  are  of  a  different 
nature  ;  and  under  these  circumstances  it 
appears  to  me,  that,  independent  of  any 
parol  evidence,  the  annuities  given  by 
the  will  cannot  be  taken  as  a  satisfaction 
for  the  annuities  secured  by  the  deeds« 
Much  greater  doubt  than  there  is  in  this 
case  would,  I  think,  be  removed  by  the 
evidence  which  has  not  been  objected  to. 

Having  formed  my  opinion  on  the  in- 
struments themselves,  it  is  unnecessary  to 
consider  the  question  raised,  as  to  the  ad- 
missibility and  effect  of  the  parol  evidence. 
The  petition  of  the  plaintiff  must,  there- 
fore, be  dismissed.  On  the  other  petition, 
the  Master's  report  must  be  confirmed; 
and  he  must  be  directed  to  inquire  what  is 
due  in  respect  of  all  the  annuities,  and  to 
state  the  amount  thereof  in  his  general 
report. 


L.C. 

May 
Nov 


.  18.3 


HEIGHINOTON  V.  OKAMT. 


Accounts — Annual  Rests — Compound  In^ 
terest — Form  of  Decree  charging  a  Party 
with  Compound  Interest, 

By  decree^  it  was  directed,  that  the  Mas* 
ter  should  ascertain  what  balances  the  defen^ 
dant  had  in  his  hands,  unapplied,  at  the  end 
of  twelve  months  from  the  testator's  death, 
and  also  *'  what  balances  at  the  end  of  each 
year,  since  that  time ;  and  it  was  ordered, 
that  the  Master  should  compute  interest  at 
tlie  rate  of  6L  per  cent,  per  annum,  on  the 
balances  in  the  drfendanfs  hands,  at  the  end 
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of  each  ytar^  and  the  Master^  in  taking  the 
accounts,  was  to  make  annual  rests,  and  to 
charge  the  defendant  with  intereslf  after  t/ie 
rate  and  in  manner  aforesaid  .*" — Held,  that 
the  Master  ought  to  have  charged  the  defen- 
dant with  compound  interest. 

For  the  facts  of  this  case,  and  the  judg- 
ment of  the  Master  of  the  Rolls,  vide  9 
Law  /.  Rep,  (n.s.)  Chanc.  142. 

Mr,  Griffith  Richards  and  Mr.  Keene, 
in  support  of  the  appeal  from  the  judgment 
of  the  Master  of  Uie  Rolls,  deciding  that 
the  defendant  ought  not  to  be  charged 
-with  compound  interest,  cited — 
Raphael  v.  Boehm,  1 1  Ves.  92. 
Cotham  v.  tVest,  M.R.,  15th  of  Novem- 
ber 1 836,  (not  reported). 

Mr.  Wigram  and  Mr»  Lloyd,  for  the  re- 
spondent, cited — 

Tehbs  V.  Carpenter,  J  Madd.  290. 
Btrmington  v.  Harwood,  Turn.  &  Russ. 
477. 

The  Lord  Chancellor. — This  question 
turns  entirely  on  the  construction  of  the 
decree.  The  terms  used  have  obtained  a 
judicial  construction,  and  if  that  be  con- 
sistent with  the  natural  construction,  the 
difficulty  is  removed.  The  decree,  in  the 
first  place,  directs  the  Master  to  inquire 
into  and  ascertain  the  balance ;  secondly, 
**  to  compute  interest  at  the  rate  of  5/.  per 
cent,  per  annum  on  the  balances  which 
should  appear  to  have  been  in  the  hands 
of  the  defendant  at  the  end  of  each  year 
since  the  time  aforesaid;  thirdly,  the 
Master,  in  taking  the  said  accounts,  is  to 
make  annual  rests ;  and  fourthly,  it  is  or- 
dered, that  the  defendant  should  be  charged 
with  interest  after  the  rate  and  in  manner 
aforesaid,  upon  such  balance  accordingly.'* 
The  Master's  report  has  ascertained  the 
balances  due  from  the  defendant  at  the 
end  ai  each  succeeding  year,  and  charges 
him  with  the  aggregate  of  all  such  sums, 
and  with  interest  thereon,  but  does  not  add 
the  interest  due  at  the  end  of  each  year, 
to  the  balance  of  principal  then  due,  and 
charge  the  defendant  wiUi  interest  on  such 
principal  and  interest  added  together  at 
the  end  of  each  succeeding  year.  In  the 
manner  in  which  the  Master  has  taken  the 
accounts,  he  has  obeyed  the  first  and  second 


directions  of  the  decree;  and  if  the  decree 
had  stopped  there,  the  Master  would  have 
been  right.  But  what  construction  is  to 
be  put  on  the  two  last  directions  in  the 
decree,  viz.  that  "the  Master  is  to  make 
annual  rests,  and  the  defendant  is  to  be 
charged  with  interest  afler  the  rate  and  in 
manner  aforesaid"?  The  direction  to  make 
annual  rests  follows  the  ascertaining  of 
the  balance  each  year,  and  computing  the 
principal  and  interest  in  each  year,  and 
"  in  taking  the  said  account,  he  is  to  make 
annual  rests."  It  cannot  be  said,  that  the 
interest  to  be  charged  is  not  part  of  the 
accounts  to  be  taken  against  the  defendant. 
The  fourth  direction  is,  that  the  defendant 
"  is  to  be  charged  with  interest  afler  the 
rate  and  in  the  manner  aforesaid."  If 
the  Master  had  done  before  all  that  was 
required  of  him,  the  fourth  direction  would 
be  useless.  The  rate  is  ascertained,  but 
what  is  the  meaning  of  "  manner  aforesaid" 
if  by  the  term  '*  annual  rest,"  it  is  not  in- 
tended to  add  interest  to  principal  money? 
The  fact  is,  that  in  order  to  make  the  mat- 
ter clear,  the  fourth  direction  is  added.  If 
I  had  to  give  a  construction  to  this  decree 
unaided  by  judicial  decisions,  I  should 
have  had  no  difficulty.  But  in  Raphael  v. 
Boehm,  Lord  Eldon,  afler  consideration, 
and  careful  inquiry  in  the  Master's  office 
as  to  the  practice  in  such  cases,  decided 
that  the  proper  proceeding  was  to  ascertain 
the  balances,  then  the  interest,  and  to  add 
the  interest  to  the  principal,  at  the  end  of 
each  year.  Lord  Eldon,  in  that  case,  as 
well  from  the  natural  meaning  of  the  terms 
used,  as  from  what  be  found  to  be  the  un- 
derstanding of  them  in  the  Master's  office, 
came  to  the  conclusion,  that  the  Master 
had  taken  the  right  course.  But  it  is  sup- 
posed that  subsequent  cases  have  varied 
the  decision  in  Raphael  v.  Boehm.  Those 
cases,  however,  when  considered,  will  not 
be  found  parallel  with  the  present.  In 
Binnington  v.  Harwood,  the  decree  only 
directed  annual  rests,  and  contained  no- 
thing in  it  whatever,  relative  to  charging 
the  defendant  with  interest  on  balances,  as 
in  the  fourth  direction  in  this  case.  In 
H^ilson  V.  Metcalfe {\),  the  decree  was  not, 
as  in  the  present  case,  to  compute  interest 
on  the  balances  in  hand  ;  and  in  Tebbs  v. 

(1)  1  Rum.  530. 


u 


CASBS  IN  CHANCERY: 


Carpenter^  interest  on  balances  was  direct- 
ed to  be  calculated,  but  there  was  no  direc- 
tion to  make  annual  rests.  In  Cotham  v. 
^e^^the  direction  was  to  make  annual  rests, 
and  to  compute  interest  on  the  balances, 
at  the  rate  of5L  per  cent,  per  annum,  and 
the  direction  there  was  more  specific  than 
in  the  case  before  me.  One  way  of  trying 
the  question  would  be,  to  suppose  a  con- 
tract made  in  the  terms  employed  in  this 
decree,  between  a  merchant  and  his  cor- 
respondent— could  there  be  any  question 
as  to  the  meaning  to  be  put  upon  it  ?  It 
must  be  referred  back  to  the  Master  to 
review  his  report. 


V.C.       \ 

Nov.  23,  25.) 


BROWN  V.  DOUGLAS. 


V.C. 
Nov 


C.     1 

.  16.  / 


BttlDQES  0.  BRANFILL. 


Practice. — Enlarging  Publication  ^Ser^ 
vice  of  Notice  of  /Application. 

On  an  application  by  one  of  several  (2e- 
fendants  to  enlarge  publication^  the  other 
defendants  must  be  served  with  notice. 

The  time  for  passing  publication  had 
elapsed,  but  pending  a  motion  on  behalf 
of  some  of  the  defendants  to  enlarge  pub- 
lication, the  plaintiff  had  undertaken  not 
to  proceed.  It  was  now  moved  that  publi- 
cation might  be  enlarged. 

Mr.  Bethell,  for  the  plaintiff,  objected 
that  the  other  defendants  ought  to  be  served 
with  notice  of  the  motion. 

Mr.  K.  Bruce,  for  the  motion,  cited 
Smith's  Practice,  vol.  1,  p.  388,  2nd 

ed.(l). 
The  Attorney  General  v.  Nethercoat{%). 

The  Vice  Chancellor  said,  that  it  ap- 
peared to  him,  the  other  defendants,  who 
might  be  delayed  by  the  proceeding,  had 
such  an  interest  as  required  that  they 
should  be  served  with  notice  of  the  appli- 
cation. 

(1)  Where,  treating^  of  the  practice  hefore  the 
Master,  to  whom  the  application  is  made,  unless  it 
is  necessarilj  special,  it  is  said,  that  *'  if  one  of  two 
or  more  defendants  applies,  he  is  onlj  bound  to 
senre  the  plaintiff  with  the  warrant,  and  need  not 
serve  his  co-defendants." 

{t)  Not  reported  on  this  point. 


Creditors'  Suit — Partnership  Debt — Ad* 
ministration  of  Estates  of  deceased  Partners 
— Priorities  of  joint  and  separate  Creditors 
—  Parties  —  Multifariousness  —  Demurrer 
ore  ten  us — Costs. 

The  joint  creditors  of  a  partnership  are 
not  entitled  to  have  the  separate  estate  of  a 
deceased  partner  applied  in  payment  of  their 
joint  debts,  until  the  separate  creditors  of 
such  deceased  partners  are  paid. 

A  joint  creditor  of  a  partnership  is  enti^ 
tied  to  a  decree  in  one  suit,  on  behalf  of 
himself  and  all  other  creditors,  against  the 
representatives  of  several  deceased  partners 
and  the  surviving  partners,  for  the  adminis- 
tration of  estates  of  all  the  deceased  partners. 

The  objection  that  the  defendants,  who 
are  alleged  to  have  possessed  the  personal 
estate  without  proving  the  will,  are  not  an^ 
swerable  to  the  creditors,  but  are  only  an- 
sweiable  to  the  personal  representatives;  and 
that  no  such  personal  representatives  are 
parties,  is  an  objection  for  defect  of  parties, 
and  not  an  objection  for  want  of  equity. 

The  causes  of  demurrer  assigned  on  the 
record  being  disallowed,  but  causes  assigned 
ore  tenus  being  allowed,  the  demurrer  was 
allowed  without  costs. 

The  bill  was  filed  by  J.  Brown,  one  of 
the  public  officers  of  the  bank  of  Manches- 
ter, on  behalf  of  that  company,  and  all 
other  the  creditors  of  J.  Douglas,  deceased, 
and  J.  Sedgwick,  also  deceased,  who  should 
come  in  and  contribute  to  the  expenses  of 
the  suit  against  the  persons  named  as  exe- 
cutors in  the  will  of  Sedgwick,  the  execu- 
tors and  devisees  under  the  will  of  Dou- 
glas, and  the  assignees  of  the  surviving 
partners,  who  were  bankrupts. 

The  bill  stated,  that  in  lUiid,  Douglas 
and  Sedgwick,  together  with  E.  Weather  by 
and  other  persons,  named  Addison,  Ford, 
Gibson,  and  Hilton,  carried  on  business 
as  cotton-spinners,  in  co-partnership  toge- 
ther at  Holywell,  and  also  carried  on  the 
business  of  bankers  at  the  same  place,  in 
co-partnership,  under  the  firm  of  Douglas, 
Smalley,  &  Co. ;  that  Douglas  and  Wea- 
therby  also  carried  on  business  as  cotton- 
spinners  at  Rendleton,  in  co-partnership^ 
under  the  firm  of  William  Douglas  &  Co. ; 
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that  Sedgwrck  died  on  the  Srd  of  October 
1839,  and  Douglas  died  the  2l8t  of  the 
same  month ;  tiiat  at  the  time  Sedgwick 
and  Douglas  died,  the  firm  of  Douglas, 
Smalley,  &  Co.  was  indebted  to  the  Man- 
chester bank  to  the  amount  of  upwards  of 
16,000/.,  and  the  firm  of  William  Douglas 
&  Co.  was  indebted  to  the  same  bank 
upwards  of  4,000/. ;  that  new  accounts 
were  opened  by  the  bank  with  the  sur- 
viving partners,  the  result  of  which  was 
to  reduce,  in  a  slight  degree,  the  former 
balances,  when,  in  April  1 840,  Weatherby, 
Ford,  Hilton,  Addison,  and  Gibson,  be- 
came bankrupts;  that  the  Manchester  bank 
had  proved  under  the  fiat  for  the  balance 
due  to  them  from  Douglas,  Smalley,  &  Co. , 
but  had  not  proved  against  the  separate 
estate  of  Weatherby,  for  the  sum  due  to 
them  from  William  Douglas  &  Co. ;  that 
after  the  whole  of  the  joint  estate  of  the 
bankrupts  should  have  been  distributed 
under  Uie  fiat,  and  afler  the  separate  estate 
of  Weatherby  should  be  administered,  a 
considerable  part  of  the  partnership  debts 
would  remain  unpaid ;  that  Sedgwick 
made  his  will,  and  appointed  J.  Stanton  his 
executor ;  that  the  will  had  not,  however, 
been  proved,  but  Stanton  had  possessed 
himself  of  the  personal  estate ;  that  Dou- 
glas died  seised  of  considerable  real  estate, 
imd  possessed  of  divers  leaseholds  and 
other  personal  estate,  having  made  his  will, 
and  thereby,  after  giving  to  his  wife  an 
annuity  of  500/.  for  her  life,  and  to  each 
of  his  five  daughters  2,000/.,  and  other 
legacies,  charged  on  his  real  estate,  and 
directing  that  his  widow  should  be  allowed 
to  remain  in  his  mansion-house  at  Gyrn, 
he  devised  his  real  estate  to  his  son,  his 
heirs  and  assigns,  and  appointed  Wea- 
therby, his  widow,  and  his  son,  and  another 
person,  executors ;  but  that  the  executors 
had  not  proved  his  will,  although  they  had 
taken  upon  themselves  the  execution  there- 
of, and  possessed  his  personal  estate,  and 
were  proceeding  to  convert  it  into  money ; 
and  that  his  son  was  in  possession  of  the 
real  estate. 

The  bill  prayed,  that  it  might  be  de« 
dared  that  the  estates  of  Sedgwick  and 
Douglas  respectively  were  liable  in  equity 
to  the  payment  of  so  much  of  their  late 
partnership  debts  as  were  owing  at  the 
time  of  their  respective  deaths,  and  still 


remained  unpaid,  and  that  an  account 
might  be  taken  of  the  personal  estate  of 
Sedgwick  possessed  by  Stanton,  and  a  like 
account  of  the  personal  estate  of  Douglas 
possessed  by  his  executors,  and  an  account 
of  his  real  estate,  and  the  rents  and  profits 
thereof  received  by  his  son  and  devisee, 
and  that  such  real  estate  might  be  sold,  if 
necessary,  in  aid  of  the  personal  estate, 
and  that  the  executors  of  Douglas  might 
be  restrained  by  injunction  from  inter- 
meddling with  his  personal  estate  ;  and 
that  a  receiver  might  be  appointed  of  his 
real  and  personal  estate,  and  also  of  the 
personal  estate  of  Sedgwick,  and  that  the 
personal  estate  when  got  in,  and  the  pro- 
duce of  the  real  estate,  so  far  as  the  same 
might  be  necessary  or  would  extend,  might 
be  applied  in  payment  of  the  funeral  and 
testamentary  expenses  of  the  said  testators 
respectively,  and  their  debts,  as  well  joint 
as  separate,  in  a  due  course  of  adminis- 
tration. 

To  this  bill  the  widow  and  son  of  Dou- 
glas, who  were  devisees  under  his  will,  and 
were  also  named  as  executors,  demurred 
for  want  of  equity  and  multifariousness. 
The  want  of  personal  representatives  of  the 
testators,  was  also  assigned  ore  tenus,  as  a 
third  ground  of  demurrer. 

Mr.  Jacob  and  Mr.  /.  Russell,  for  the 
demurrer. — Two  estates  cannot  be  admi- 
nistered in  the  same  creditors*  suit ;  or,  if 
that  could  be  done,  it  might  be  extended 
to  an  indefinite  number,  as,  for  example, 
to  all  the  deceased  members  of  a  joint- 
stock  company,  and  the  final  decree  post- 
poned until  every  question,  which  might 
arise  in  those  cases  which  presented  the 
most  complicated  questions,  had  been  set- 
tled. But  if  a  partnership  creditor  might 
sustain  such  a  suit  against  the  estates  of 
deceased  partners,  yet  this  suit  goes  beyond 
the  principle  or  necessity  of  the  rule,  for 
it  is  a  suit  not  merely  by  partnership  cre- 
ditors of  both,  but  in  behalf  of  all  Uie 
creditors  of  each.  It  is  as  erroneous  to 
sue  in  classes  who  ought  not  to  be  so 
united,  as  it  would  be  if  the  individuals 
were  named;  it  is  no  other  than  this  case 
— A  is  indebted  to  B,  and  C  is  indebted 
to  D.  A  and  C  die,  and  B  and  D  are 
joined  as  plaintiffs  in  a  suit  against  the 
representatives  of  A  and  C  to  administer 
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both  estates  and  obtain  payment  of  the 
several  debts.  There  is  no  equity,  more- 
over, as  against  these  defendants ;  they 
are  not  representatives,  for  they  have  not 
proved  the  will.  They  are  not  in  the 
situation  of  an  executor  de  son  tort^  or  if 
they  were,  yet  an  executor  de  son  tort  cannot 
be  sued  by  a  creditor ;  he  is  merely  a 
debtor  to  the  estate,  and  may  be  made  to 
account  to  the  personal  representative  pro- 
perly constituted,  but  not  to  a  stranger, 
and  not  in  a  suit  in  which  no  personal 
representative  is  made  a  party. 

Turner  v.  Robinson^  1  Sim.  &  Stu.  SI 3; 
s.  c.  as  Turner  v.  Doubleday,  6  Madd. 
94. 

Marcos  v.  Pehrer^  %  Sim.  380,  n. 

Simons  v.  Milman,  ibid.  241 ;  s.  c.  6 

Law  J.  Rep.  Chanc.  148. 
Mr.  Knight  Bruce  and  Mr,  Teed,  for 
the  bill. — It  would  be  impossible  to  have 
the  relief  which  is  sought — the  payment 
of  the  partnership  debt — without  first  hav- 
ing the  account  of  the  separate  debts  taken, 
and  their  payment  provided  for.  The 
plaintiff  is  entitled  to  stand  as  a  joint  cre- 
ditor, and  also  as  a  separate  creditor;  but 
as  a  separate  creditor  he  is  postponed. 

mnter  v.  Innes,  4  Myl.  &  Cr.  101, 109. 

Stephenson  v.  Chiswell,  S  Ves.  566. 

Gray  v.  Chiswell,  9  Ves.  118. 

Wilkinsom  v.  Henderson,  1  Myl.  &  K. 
582;8.c.2LawJ.Rep.(N.s.)Ch.l91. 

Campbell  v.  Mackay,  1  Myl.  h  Cr.  604 ; 
8.  c.  6  Law  J.  Rep.  (n.s.)  Chanc.  73. 
The  objection  taken  from  the  fact,  that 
the  defendants  have  not  proved  the  will, 
is  not  an  objection  to  the  equity,  and  it 
does  not  therefore  fall  within  the  assigned 
ground  of  demurrer ;  it  must  be  taken  to 
be  a  ground  assigned  ore  tenus,  and,  if 
allowed,  roust  be  at  the  costs  of  the  de- 
murring party — Mortimer  v.  Fraser{\). 

Nov.  25. — The  Vice  CHAKcsLioa — 
(af^er  stating  the  facts  of  the  case  as  they 
appear  on  the  bill). — The  parties  who  de- 
mur are  two  persons  who  are  named  as 
executors  in  the  will  of  Douglas,  and  are 
also  parties  interested  in  his  real  estates. 
The  causes  of  demurrer  assigned  on  the 
record  are  the  want  of  equity  generally, 
and  that  the  bill  is  multifarious,    ft  appears 

(1 )  fl  Myl  &  Cr.  173. 


to  me,  that  in  these  respects  the  bill  is 
rightly  framed.  The  principle  upon  which 
the  estate  of  a  deceased  partner  must  be 
administered,  has  been  settled  in  the  case 
of  Gray  v.  CMsweU,  in  which  it  was  de- 
cided, that  after  the  joint  estate  of  the 
partnership  has  been  applied  towards  the 
payment  of  the  joint  debts,  the  surplus  of 
the  separate  estate  of  every  partner,  after 
payment  of  their  separate  creditors,  must 
^contribute  to  supply  the  deficiency  of  the 
joint  estate.  In  principle,  the  very  point 
now  in  question  was  decided  in  the  case  of 
Wilkinson  v.  Henderson.  There  Shepherd 
and  Hartley  were  partners;  Shepherd  died, 
and  the  bill  was  filed  against  his  represen- 
tatives and  the  surviving  partner.  The 
suit  thus  constituted.  Sir  J.  Leach  held  to 
have  been  properly  framed;  and  that  ap- 
pears to  me  to  be  an  express  decision  on 
this  point.  And  in  this  case,  the  plaintiff, 
being  in  a  situation  which  entitles  him  to 
proceed  against  the  joint  estate  of  the 
partnership,  is  also  entitled  to  a  more 
ample  relief  than  would  be  obtained  in  a 
suit  merely  against  the  separate  estate  of 
either  of  the  parties. 

The  cause  of  demurrer,  which  has  been 
assigned  ore  tenus  to  this  bill,  must  however 
be  fulowed.  It  is  plain  the  suit  is  defec- 
tively constituted,  and  that  it  cannot  pro- 
ceed without  having  representatives  of 
both  Sedgwick  and  Douglas  before  the 
Court.  The  allegation,  that  the  will  of 
Douglas  has  not  been  proved,  does  not 
exclude  the  fact  that  there  may  be  an 
existing  personal  representative ;  for  there 
might  have  been  an  administration  cum 
iestamento  annexo.  I  do  not  think  that  any 
general  rule  can  be  extracted,  with  respect 
to  the  costs,  from  the  decision  of  the  Lord 
Chancellor,  in  die  case  of  Mortimer  v. 
Fraser,  or  that  any  such  general  rule  was 
intended  to  be  laid  down  in  that  case.  The 
present  bill  is  manifestly  and  palpably 
defective  as  to  parties;  and  that  objection 
being  now  taken,  although  not  assigned  on 
the  record,  the  demurrer  must  be  allowed 
on  that  ground,  but  without  costs.  I  think 
it  right,  however,  that  the  plaintiff  should 
have  liberty  to  amend  the  bill  generally ; 
for  it  is  obvious,  that  the  mere  introduc- 
tion of  other  parties  would  not  be  suflScient. 

Order  SKCordmgiff, 
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July  6,  19.     , 

l«8ft  T  PRITCttARD  ».  FOULKGS. 

Y   p'  I   PRITCU  A  BOO.  GLADSTONE. 

Nov.  7»  1840. 
Practice, — Interrogatories  — Depositions. 

After  a  suit  had  abated^  and  had  been 
Ady  retivedt  an  order  mas  obtained  on  peti" 
tion^for  a  commission  to  exanune  witnesses. 
The  petition  and  the  order  were  intituled 
both  in  the  original  and  the  revived  suit.  A 
wiiness  was  examisied  on  beha\f  of  one  qf  the 
defendants^  on  interrogatories  intituled  in 
the  original  suit  only  :'^Held,  that  these  tii- 
terrogataries  were  not  regularly  intituled^ 
and  the  depositions  were  ordered  .to  be  sup* 
pressed. 

Held  also,  that  an  irregularity  of  a  de^ 

fendant  in  examining  witnesses  after  the  day 

for  pubUcation  had  passed,  was  cured  by  a 

subsequent  order ^  made  by  consent ^  for  enlarge 

img  puUieation, 

This  was  a  motion  by  way  of  appeal 
from  an  order  made  by  the  Master  of  the 
Rolls,  whereby  the  depositions  of  certain 
witnesses  examined  on  behalf  of  the  defen- 
dant Foulkesy  in  the  first  cause,  were  or* 
dered  to  be  suppressed. 

In  December  1337,  a  commission  to 
examine  witnesses  was  issued  by  th^ 
plaintiffs  in  the  first  cause,  but  it  was  never 
executed,  on  account  of  a  treaty  of  com* 
promise  being  subsequently  entered  into* 
During  such  treaty,  one  of  the  defendants 
died,  and  in  March  1898,  a  bill  of  revivor 
was  filed  against  her  personal  representa- 
tives, ai)d  an  order  to  revive  the  suit  was 
duly  obtained  and  served.  After  the  suit 
bad  been  revived,  a  compromise  of  the 
matters  in  dispute  was  again  attempted, 
and  it  was  then  arranged  between  th^ 
parties,  that  a  decree  should  be  taken  on 
minute,  to  be  previously  agreed  upon, 
.  and  that  publication  should  pass ;  and  ac* 
oordingly  publication  was,  with  the  consent 
of  all  parties,  passed  on  the  26th  of  June 
1 888,  and  the  cause  was  set  down  for  hear- 
ing, but,  the  parties  afterwards  disagreeing, 
the  cause  was  not  heard.  The  plaintiffs  on 
the  19th  of  July  1888,  presented  a  petition 
for  a  commission  in  the  original  and  revived 
suits,  and  the  clerks  in  court  for  the  de- 
fendants signed  their  eanse/U  in  the  origi- 
New  SsaiBs,  X.— Chamc 


nal  petition,  but  the  petition  did  not  seek 
a  renewed  commission,  or  that  publication 
should  stand  enlarged  until  the  return 
thereof.  An  order  was  made  by  the  Court, 
upon  which  the  plaintiffs  sued  out  a  com* 
mission  in  the  two  siuts,  dated  the  16th  of 
August  1888,  which  was  returnable  on  the 
19th  of  November  1838.  All  the  defen- 
dants, except  those  to  the  revived  suit, 
joined  in  the  commission,  but  the  only 
defendant  who  examined  witnesses,  was 
the  defendant  Foulkes,  and  the  interroga- 
tories exhibited  by  him  were  entitled  in 
the  abated  suit  only,  and  the.  depositions 
were  entitled  in  the  same  manner.  In  the 
title  to  the  interrogatories  and  depositions, 
the  late  defendant  was  not  described  as 
deceased,  but  was  stated  to  be  then  a 
defendant  to  the  suit.  The  witnesses  on 
behalf  of  the  defendant  Foulkes  were 
examined  on  the  23rd  of  November  1838, 
being  four  days  after  publication  had 
passed.  An  order  to  enlarge  publicatioa 
on  the  plaintiff's  application,  until  the  first 
day  of  Hilary  term,  1839,  was  afterwards 
made  by  the  Master,  with  the  consent  of 
all  parties,  but  the. order  did  not  state 
from  what  time  publication  was  to  be  en* 
larged.  For  the  defendant  Foulkes,  it 
was  contended,  that  by  such  last-mentioned 
order,  the  error  which  he  had  made  by 
examining  witnesses  after  publication  had 
passed,  would  be  corrected,  and  that  4n 
abatement  as  to  one  defendant  was  not  an 
abatement  as  to  other  defendants,  one  de- 
fendant being  to  be  considered  an  entire 
stranger  to  his  co-defendants.  On  the 
other  hand  it  was  insisted,  that,  by  that 
order,  publication  would  be  considered  to 
be  enlarged,  not  from  the  time  at  which 
publication  previously  passed,  but  from 
the  date  of  the  order  enlarging  publication, 
which  was  dated  the  26th  of  November 
1 838.  The  objection  was  also  insisted  on 
for  the  plaintiffs,  that  the  depositions  ought 
to  have  been  taken,  and  the  interrogatories 
entitled  in  both  causes. 

A  motion  was  made  before  the  Master 
of  the  Rolls,  in  July  1839,  that  these  de- 
positions should  be  suppressed. 

The  Master  of  thb  Rolls  held,  that 
the  plaintiffs  had  waived  the  objections  as 
to  the  examination  of  witnesses  on  the 
part  of  the  defendant  Foulkes,  after  pub- 

*  D 
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Hcation  had  passed,  by  the  subsequent  en- 
largement of  publication  by  consent,  but 
that  the  interrogatories,  after  the  consent 
of  the  defendant  to  the  order  of  the  19th 
of  July,  and  the  issuing  of  the  commission 
in  both  causes,  were  improperly  entitled, 
and  therefore  bad. 

Mr.  Cooper  and  Mr*  Bacon  appeared 
in  support  of  the  motion  before  the  Lord 
Chancellor. 

Mr.  fVigram  and  Mr.  J.  Russellj  contr^. 
The  following  cases  were  referred  to: — 
Curre  ▼.  Bowyer^  3  Swanst  557. 
Perry  v.  Silvester^  Jac.  83. 
Campbell  t.  Dickens^  $  You.  &  Col. 
720;  8.  c.  9  Law  J.  Rep.  (n.s.)  Ex. 
Eq.  38. 

November  7. — ^The  Lord  Chancellor 
said,  that  the  commissioners  were  autho- 
rized to  examine  witnesses  in  a  cause 
eohsisting  of  two  bills,  the  original  and 
the  revived  bill ;  that  this  authority  had 
not  been  followed :  and  his  Lordship  agreed 
with  the  Master  of  the  Rolls  in  thinking 
that  the  depositions  bad  been  irregularly 
taken,  and  that  they  ought  to  be  sup- 
pressed. 


V 

Nov 


C.     > 

r.  12.  S 


SKRINB  0.  POWBLL. 


Practice* — Bill  to  perpetuate  Testinumy 
— fVant  of  Prosecution —  Costs. 

A  bill  to  perpetuate  testimony  is  not  dis^ 
missed  for  want  of  prosecution^  but  the  plain" 
tiff  is  ordered  to  proceedforthwith^  and  com* 
jpiete  his  examination^  or  pay  the  defendant 
Mis  costs. 

The  bill  was  for  the  purpose  of  perpe- 
tuating the  testimony  of  witnesses*  and 
was  filed  on  the  1 1th  of  February  1886. 
Tlie  answer  was  put  in  on  the  24th  of  Mav 
1 886.  The  bill  was  amended  on  the  26th 
of  March  1888,  and  an  answer  to  die 
amended  bill  put  in  on  the  25th  of  June 
1888.  The  plaintiffs  filed  a  replication, 
and  served  a  subpoena  to  rejoin  on  the  8th 
of  January  1 889.  No  other  step  had  been 
taken.  It  was  now  moved,  on  behalf  of 
the  defendant,  that  the  plaintiffs  might  be 
ordered  forthwith  to  proceed  with  the  exa- 


mination of  their  witnesses,  as  prayed  by 
their  bill,  and  procure  such  examination 
to  be  completea  on  or  before  the  last  day 
of  the  next  Michaelmas  term,  or,  in  default 
thereof,  that  the  plaintiffs  might  be  ordered 
to  pay  to  die  defendant  his  costs  of  this 
suit,  including  the  costs  of  this  application, 
to  be  taxed,  &c. 

Mr.  Lewis,  for  the  motion,  cited  Barham 
V.  Longman  {\). 

Mr.  Rogers,  for  the  plaintiffs. 

The  ViCB  Chancellor  made  the  order. 


Nov 


L.C*         \ 
.  18,  17.   J 


COTMAM  V.  ORTON. 


Vendor  and  Purchaser — Lien — Principal 
and  Agent — General,  Special,  and  Parti- 
cular Authority — Costs. 

A  contract  in  writing  was  made  between 
A  on  behalf  of  B,  for  the  sale  of  lands  to  C, 
and  the  payment  of  the  purchase^money  was 
to  be  made  at  a  future  day.  Before  that 
day  arrived.  A,  the  solicitor  and  general 
agent  ofB,  applied  to  Cfor  payment  of  part 
cfthe  purchase-money  to  him,  which  appU- 
cation  C  complied  with;  afterwards  C  entered 
into  a  sulhcontractfor  sale  of  the  purchased 
lands  to  W,  and  sought  to  have  paid  him  by  W, 
that  part  of  the  purchase-money  which  he  had 
already  paid  to  B*s  agent  and  solicitor  in  the 
transactum: — Held,  that  the  general  agency 
of  A,  on  behalf  of  B,  did  not  justify  the  pay- 
ment to  him  by  C  of  part  qjfthe  purchase- 
money  agreed  to  be  paid  originally  by  C, 
and  that  C  had  no  clatm  against  PV,  nor  emy 
lien  on  the  lands  sold,  for  the  amount  ptud 
by  him  to  the  agent  of  B  on  the  original 
purchase.  The  distinction  between  a  parti- 
cular and  general  authority  explainea. 

In  this  case  Snelson,  as  the  soltcitor 
and  agent  of  William  Orton,  on  the  14th 
of  November  1882,  caused  certain  copy- 
hold lands  belonging  to  the  latter,  to  be 
put  up  to  public  auction,  but,  the  same  not 
being  sold,  an  agreement  in  writing  was 
entered  into  and  signed  by  Mark  Snelson 
and  the  plaintiff,  which  was  as  follows : — 
"  It  is  agreed,  this  15th  of  November  1882, 

(1)  f  Sin.  460,  n. 
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between  Mark  Snelson,  and  the  Rev.  Joseph 
Cotman,  that  the  said  Snelson  shall  sell  on 
the  part  of  Mr.  W.  Orton,  the  owner  of 
the  lands  mentioned  in  the  within  particu* 
lars,  the  said  lands,  with  the  timber  Uiereon, 
at  Uie  price  of  2,2^0/.,  accordinff  to  the 
conditions  at  the  sale  thereof,  on  we  14th 
inst. — Mark  Snelson,  Joseph  Cotman/' 
The  following  were  some  of  die  conditions 
of  sale  referred  to  in  the  agreement :  via. 
*'  The  purchaser  must  pay  to  the  auction- 
eer, the  whole  of  the  auction  duty  upon 
his  or  her  purchase  immediately  after 
the  sale,  and  at  the  same  time  to  the 
vendor  or  his  agent  a  deposit  of  lOL 
per  cent,  upon,  and  in  part  payment  of  the 
purchase-money,  and  enter  into  an  agree- 
ment (to  be  stamped  at  the  equal  expense 
of  the  vendor  and  purchaser,)  for  pa3rment 
of  the  remainder  at  Lady-day  next,  at 
which  time  the  purchaser  will  have  posses- 
sion of  the  premises,  and  to  pay  interest 
after  the  rate  of  41,  10«.  per  cent,  per 
annum,  upon  the  residue  of  the  purchase- 
money  from  that  time  until  the  payment 
thereof."  The  sum  of  220/.  was  forthwith 
paid  as  a  deposit  upon  the  purchase-money 
by  Cotman,  the  purchaser,  to  Snelson, 
thp  solicitor  and  agent  of  Orton.  Snelson 
was  at  the  time  the  deputy  steward  of  the 
manor  of  which  the  lands  sold  were  holden. 
Shortly  after  the  sale,  and  before  any 
settlement  had  been  come  to  between  the 
parties  as  to  the  title  to  the  lands,  Cotman 
at  the  request  of  Snelson,  who  acted  as  the 
agent  and  attorney  of  Orton,  paid  to  Snel- 
son (through  the  medium  of  several  bills 
of  exdiange,  which  were  drawn  and  accept- 
ed by  Cotman,  and  afterwards  duly  paid 
by   bim,)  the  sum   of  500/.   as  ftiither 

Srt  of  the  purchase-money.  EUirly  in 
arch  1838,  a  sub-contract  was  entered 
into  between  Cotman  and  a  person  named 
Winterton,  when  the  conditions  of  sale 
were  varied,  and  such  sub-contract  was 
as  follows:  ''Memorandum,  I  acknow- 
ledge to  have  had  and  received  of  Mr. 
R.  S.  J.  Winterton  220/.,  being  a  deposit, 
and  in  part  pa3rment,  for  certain  lands,  the 
property  of  W.  Orton,  situate  at  Sketchley, 
and  which  I  have  purchased  at  or  for 
the  sum  of  2,250/.  (timber  and  buildings 
included,)  and  which  I  purchased,  and 
have  given  up  to  the  said  Mr.  Winterton. 
March  25,  1883.— Joseph  Cotman,  R.  S. 


Jacques  Winterton.  Witness,  E.K.Jarvis.'* 
Orton  was  no  party  to  the  sub- sale ;  the 
deposit  of  220/.  was  afterwards  repaid  to 
Cotman  by  Winterton,  and  the  sub-purchase 
by  Winterton  completed,  at  a  meeting  on 
the  6th  of  May  1888,  at  which  all  the 
interested  parties  were  present,  when 
Orton  refused  to  permit  the  sum  of  5001. 
received  by  Snelson,  as  his  agent  and  attor- 
ney, ft'om  Cotman,  to  be  paid  Cotman  out  of 
the  residue  of  the  purchase-money,  payable 
by  Winterton  to  Orton.  Cotman  there- 
upon claimed  to  have  a  lien  on  the  lands 
sold,  in  respect  of  the  500/.,  part  of  his 
purchase-money,  paid  by  him  to  Snelson* 
Snelson,  in  addition  to  the  deposit  of  220/., 
which  had  been  repaid  Cotman,  had  re- 
ceived 800/.  from  Winterton  in  part  pay- 
ment of  his  purchase-money,  on  Snelson 
forwarding  to  him  the  surrender  of  the 
lands,  signed  and  executed  by  Orton. 
No  objection  was  ever  taken  on  the  part 
of  Orton  to  Snelson's  receipt  of  that  sum, 
as  part  of  the  purchase-money.  Snelson 
prepared  the  conditionsof  sale  preparatory 
to  the  lands  being  put  up  to  public  auction, 
without  communicating  thereon  with  Orton; 
and  in  1881,  when  the  sum  of  1,200/.  was 
raised  by  mortgage  of  Orton's  estate,  that 
sum  did  not  pass  through  Orton's  hands, 
but  was  wholly  appropriated  imd  paid 
away  by  Snelson  and  his  then  co-partner. 
On  Uie  hearing  of  a  criminal  charge  before 
the  magistrates,  brought  against  Snelson 
by  Cotman,  for  receiving  the  said  sum  of 
500/.  ft'om  Cotman,  and  appropriating  it 
to  his  own  purposes,  Snelson  admitted 
having  done  so,  and  without  the  authority 
of  Orton.  Much  correspondence  between 
Snelson  and  Orton  was  adduced  as  evi- 
dence on  the  part  of  Cotman,  shewing  that 
Snelson  was  the  solicitor  and  general  agent 
of  Orton.  One  letter  written  by  Orton  to 
Snelson,  was  as  follows : — '*  London,  No- 
vember 8, 1812, — Dear  sir,  On  my  arrival 
in  London,  I  found  I  had  more  to  pay 
than  what  I  expected  when  in  the  country, 
and  therefore  shall  be  obliged  by  your 
sending  me  40/.  or  50/.,  as  soon  as  con- 
venient, as  I  don*t  like  to  be  short  of  money 
in  London.  Hope  yourself  and  Mrs.  Snel- 
son are  well.  Direct  to  me,  26,  Jewin 
Crescent,  Aldersgate  Street. — Mark  Snel- 
son, Esq.  solicitor,"  8rc. 

The  bill  was  filed  by  Cotman,  the  first 
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pnrchaser,  against  Orton  and  Winterton, 
and  very  briefly  prayed  a  declaration  by 
the  Court,  that,  under  the  circumstances 
stated,  the  plaintiff  was  entitled  to  a  lien 
upon  the  copyhold  lands,  the  subject  of 
sale  (  and  that  the  sum  of  500/.  and  in«- 
terest  might  be  repaid  to  the  plaintiff"  by 
die  defendants;  or  else  that  the  same 
might  be  raised  by  sale  or  mortgage  of 
the  said  copyhold  lands,  or  of  a  sufficient 
part  thereof. 

Evidence  at  some  length  was  adduced 
on  behalf  of  the  plaintin  and  defendants* 
The  defendants  joined  in  their  answer  and 
defence. 

Mr.  Cooper  and  Mr.  Dixotij  for  the 
plaintiff*,  insisted,  that  the  different  cir- 
cumstances proved,  shewing  the  general 
employment  and  agency  of  Snelson  by 
Orton ;  and  his  intrusting  Snelson,  who 
was  a  solicitor,  during  the  whole  period  of 
the  transaction  relating  to  the  sale,  with 
the  management  of  Orton's  affairs,  justified 
the  filing  of  the  bill  against  Orton,  and 
that  Winterton  was  necessarily  a  party  to 
the  suit. 

Mr.  Wigram  and  Mr.  Rogers,  for  the 
defendants,  contended,  that  the  material 
allegations  of  the  answer  were  not  con- 
tradicted by  the  plaintiff**s  evidence,  which 
was  very  evasive  in  its  nature ;  ^t  the 
acts  of  Snelson  were  not  confirmed  in  any 
way  by  Orton ;  that  there  was  no  pretence 
that  Snelson  had  the  general  au^ority  of 
Orton  to  vary  his  contracts,  or  that  he  had 
any  special  authority  from  Orton  to  re* 
ceive  the  sum  of  500/.,  paid  him  by  Cot- 
nan  ;  they  cited  Pamther  v.  Guitskell{\ ). 

The  Lord  Chancbllob.-— As  against 
Orton,  the  bill  must  be  dismissed,  with 
costs,  on  the  gpround  that  he  is  not  a  ne- 
cessary party.  The  contract  of  assignment 
is  peculiarly  worded,  but  there  is  no  con- 
tract on  the  part  of  the  defendant  Winter- 
ton  to  pay  the  purchase-monev  to  the 
plaintiff*;  but  the  complaint  is,  that  diere 
was  notice  given  that  the  500/.  had  been 
paid  by  the  plaintiff*  to  Snelson,  and  there- 
fore the  plaintiff*  had  a  lien  on  the  lands 
to  that  amount ;  and  if  the  money  was 
properly  paid,  the  bill  is  rightly  framed  as 
against  the  defendant  Winterton.  The  sole 


question  is,  whether  the  payment  of  the 
500/.  to  Snelson  was  a  good  payment. 
The  bill  puts  the  case  on  a  special  and 
general  authority  given  by  the  vendor  to 
Snelson  to  receive  the  500/. ;  and  the  pur* 
chase-money  was  paid  without  a  convey* 
ance  having  been  executed  of  the  legal 
estate,  and  on  the  supposition  that  the 
contract  would  be  performed.  The  plain- 
tiff*'s  own  evidence  proves  there  was  no 
special  audiority  given;  the  case  rests 
then  entirely  on  the  supposed  general 
authority ;  and  if  Pamther  v.  Gmtskell  be 
right,  it  is  conclusive  between  the  present 
parties ;  for  Bavley,  J.,  in  that  case,  says, 
*'  The  rule  is,  that  if  a  purchaser  pay  hia 
money  to  the  agent  of  the  vendor,  before 
the  time  when  the  latter  is  authorized  to 
receive  it,  he  makes  that  agent  his  owb 
for  the  purpose  of  paying  over  the  money 
to  the  right  owner.*'  In  me  case  of  White" 
head  v.  Tuckett{2\  Lord  Ellenboroii^ 
distinguishes  between  a  general  authori^ 
and  an  unqualified  authority,  and  says,  "It 
may  be  material  to  consider  the  distinction 
between  a  particular  and  a  general  antho^ 
rity ;  the  latter  of  which  does  not  import 
an  unqualified  authority,  but  that  which 
is  derived  from  a  multitude  of  instances, 
whereas  die  former  is  confined  to  an  indi- 
vidual instance."  In  the  case  before  me, 
a  contract  is  made  for  the  sale  of  certain 
lands,  and  the  payment  of  the  purchase* 
money  is  to  be  made  at  a  future  day;  but 
before  the  day  for  payment  arrives,  the 
attorney  of  the  vendor  applies  to  the  pur- 
chaser to  pay  the  amount  to  him.  There 
was  no  course  of  dealing  in  this  case  to 
raise  a  general  authority ;  nor  is  there 
tmything  to  shew  diat  Orton  knew  of  any 
such  general  authority.  It  is  dear,  then, 
on  the  authorities,  there  was  notldng  in' 
this  case  to  justify  the  plaintiff's  saying, 
that  Snelson  was  acting  as  the  agent  of 
Orton,  in  receiving  the  purchase-money, 
although  he  was  Orton's  agent  for  carrying 
the  contract  into  effect;  consequently  the 
500/.  cannot  be  considered  as  a  payment 
made  to  Orton,  on  account  of  the  purchase* 
money,  llie  bill  must  therefore  be  di^ 
missed  as  against  Winterton  also.  Then 
as  to  costs : — generally  speaking,  it  is  but 
justice  that  the  party  failing  should  pay 
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tbe  co8ts»  the  party  tooceeding  being  eufi- 
posed  generallj  to  have  the  right  on  hie 
tide ;  bat  here  Uie  defendant  Winterton  has 
pot  hiraadf  in  the  front  of  the  battle;  and 
tfhe  chooses  to  fight  the  battle  of  another, 
he  cannot  complain  if  he  gets  no  oosta» 
dioiigh  he  win  ue  battle.  The  bill  must 
be  dismissed  as  against  Orton,  with  costs; 
but  against  Winterton,  without  costs. 


r.24;> 
V.  SO.) 


v.c. 

Jan.  15;  Apr.  24;  >  hulkbs  o.  dat. 
Maj  30;  Nov. 

Act  aboUshing  Arrest  on  Mesne  Process, 
1  4-  2  ru:t.  c.  110.  *.  14—3  ^  4  Hct.  c.  82. 
s,  2,  Constrvctum  of- — Charge  of  Judgment 
Debt  on  Funds  w  Court — Jurisdiction — 
Petition  for  Stop-Border — Service  on  Prior 
Incumbrancers  or  Claimants. 

The  order  ef  diarge  mponfirndtfOran  m* 
tereet  in  frnnds^  behmgmg  to  a  judgment 
debtor,  mder  the  aei  \  ^  2  Vict.  c.  110, 
must  be  made  by  the  Jwdge  eU  iaw^  and  can^ 
mei  be  made  bg  a  coarf  tfeqmtf. 

Funds  standing  in  Ae  name  of  ike  Ac^ 
cmsmtant  Qeaeral,  as  well  as  in  those  ofjni^ 
uaie  trustees,  are  chargeable  umder  the  act. 

The  judgment  eredUor  whose  debt  is 
cl^geJw^/uml  m  ecmrt.  ma^  applf 
for  and  oMnrti  a  stop'Order  before  the  ex^ 
jnraiion  of  six  months  from  the  date  qf  the 
order  {f  charge* 

The  order  of  charge  is  not  voidf  though  it 
extends  to  the  whole  of  a  fund  m  which  the 
debtor  has  onfy  a  partial  interest,  but  it  wiU 
be  made  to  operate  only  upon  such  partial 
interest,  and  the  stop-order  nnll  be  limited 
aeoordmgly. 

A  pearty  applying  for  a  etop^wder  on  a 
fmdin  covrf,  muU  take  the  order  subject 
to,  and  qfter  satisfaction  of,  all  the  prior 
claims  upon  the  fund ;  or  he  must  serve  all 
the  parties  kamng  suck  prior  claims  with 
the  petition. 

The  several  sums  of  8,850^,  1.909/., 
1,009/L,and  1,107/.  stock,  were  standing 
to  the  credit  of  this  cause  to  the  separate 
"  account  of  tbe  d^endant  Charles  Day, 
the  infiuit,"  to  which  he  was  entitled  on 
attaining  the  age  of  twenty-three  years. 
In  November  1887,  C.  Pay  assigned  bb 


interest  m  these  fimds  to  M.  8r  E.  Taver- 
ner,  to  secure  a  loan  of  1,800/. ;  and  the 
common  stop-orders  on  the  principal  sums, 
and  on  the  dividends,  were  obtained  by 
the  mortgagees.  Shortly  afterwards,  in 
the  same  month  of  November,  C.  Day 
executed  a  settlement,  whereby  he  assign- 
ed all  his  interest  in  the  same  funds,  to 
trustees,  upon  trust,  to  apply  the  dividends 
during  the  life  of  C.  Day,  as  he  should 
appoint,  but  not  by  way  of  anticipation ; 
and  in  default  of  appointment  to  pay  the 
same  to  him ;  and  if  he  should  do  any  ad 
whereby  the  funds  or  income  became  in* 
vested  in  any  other  person,  to  apply  the 
same  for  the  benefit  of  himself,  and  any 
wife,  child,  or  children  he  might  have; 
and  afler  the  decease  of  C.  Day,  to  pay 
the  dividends  to  any  widow  he  might  have ; 
and  if  no  widow,  for  the  benefit  of  his 
children ;  and  on  failure  of  issue  upon  such 
trusts  as  he  might  appoint,  and,  in  defiuih 
of  appointment,  to  his  next-of-kin.  A 
stop-order  was  obtained  by  the  trustees 
The  mortgagees  filed  a  bill  in  February 
1889,  to  obtain  payment  of  the  sum  secur* 
ed ;  and  an  order  was  made,  referring  it 
to  the  Master  to  take  an  account  of  idist 
was  due  to  them.  On  the  6th  of  February 
1889,  J.  Williams  recovered  final  judgment 
in  the  Exdiequer,  against  C.  Day,  for  the 
sum  of  706/.  2#.  6d^  for  damages  and  costs, 
and  on  the  same  day  judgment  in  the  ae* 
tion  was  duly  entered  up. 

C.  Day  attained  his  age  of  twenty-three 
years,  in  November  1839.  Upon  these 
circumstances,  and  upon  an  affidavit  of 
the  said  J.  Williams,  that  the  whole  of  the 
judgment  debt,  with  interest  thereon,  from 
the  6th  of  February  1839,  remained  due 
to  him,  and  that  he  had  not  caused  the 
person  of  Day  to  be  taken  in  execution 
upon  the  judgment,  a  motion  was  made  on 
the  2nd  of  November  1889,  on  behalf  of 
Williams,  the  judgment  creditor,  for  an 
order,  that  the  said  several  sums  of  stock 
**  should  not  be  transferred,  sold  out,  or 
otherwise  disposed  of,  without  notice  to 
J.  Williams,  and  that  the  defendant,  C. 
Day,  should,  within  fourteen  days  afber 
notice  thereof  to  his  derk  in  court,  shew 
cause  unto  this  Court,  why  the  said  stock 
should  not  be  charged,  pursuant  to  tbe 
act  1  &  2  Vict.  c.  110,  intituled,  &c. 

The  Vicis  CiiAifcsi.M>a  made  the  order. 
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January  15.— Afr.  Skadwellnow  shewed 
cause  on  behalf  of  Charles  Day. — First, 
the  statute  (I)  charges  funds  standing  in 
the  name  of  another,  in  trust  for  the  debtor, 
but  not  funds  which  stand  in  the  debtor's 
name  in  trust  for  others,  which  is  the  case 
with  the  stock  now  sought  to  be  afiected. 
This  stock  has  been  actually  assigned  to 
trustees ;  and  if  the  creditor  would  set 
aside  the  settlement  as  voluntary,  he  must 
proceed  in  another  way.  While  the  set- 
tlement stands  unimpeached,  it  must  be 
taken  to  be  valid.  Secondly,  the  trustees 
have  had  no  notice  of  the  application  for 
the  order,  which  is  alone  a  sufficient  ob* 
jection  to  it. 

Mr.  K.  Bruce  and  Mr,  C.  C  Barber^ 
contr^,  were  not  heard. 

The  Vice  Chancellor. — ^The  funds  in 
question  stand  in  the  name  of  the  At- 
countant  General,  in  trust  for  Charles 
Day ;  and  to  part  of  these  funds  he  is  to 
be  absolutely  entitled,  on  attaining  the  age 
of  twenty-three.  Mr.  Day  attained  that 
age  in  November  1889.  It  appears,  that 
on  the  11th  of  November  1887,  he  exe- 
cuted an  assignment  of  these  funds,  to 
secure  the  sum  of  1,800/.  and  interest. 
On  the  21  St  of  November  1887,  Mr.  Day 
executed  an  instrument,  which  was  merely 
voluntary,  whereby  he  assigns  the  same 
fund  in  trust  for  himself,  with  limitations 
in  remainder  for  the  benefit  of  some  pos- 
sible wife  and  some  possible  children. 
The  question  is,  whether,  as  the  fund  does 
actually  stand  in  the  name  of  the  Accoun- 
tant General,  to  the  separate  account  of 
Charles  Day,  these  assignments  and  stop- 
orders  have  altered  the  case.  The  fiind, 
in  fiict,  stands  in  the  name  of  the  Accoun- 
tant General,  in  trust  for  Mr.  Day  ;  and  I 
therefore  think,  that  it  is  within  the  14th 
section  of  the  act. 

Another  observation  on  the  case  is,  that 
the  present  application  to  shew  cause,  is 
not  made  on  behalf  of  the  persons  who  are 
trustees,  or  who  are  otherwise  interested 
in  the  assignment,  but  it  is  on  behalf  of 
Charles  Day  himself;  and  the  order  must 
certainly  be  binding  upon  him.  I  think 
that  no  sufficient  cause  has  been  shewn 
against  making  the  order  absolute. 

The  order  was  made  absolute^  accordingly. 
<1)  1  &  9  Vict.  o.  It0«  s.  U. 


April  24.-*The  Lord  Chancellor  having, 
in  a  case  before  him,  on  appeal  from  the 
Rolls,  held,  that  the  act  empowered  only 
a  Judge  of  the  court  of  common  law  to 
make  the  order,  charging  the  fund,  and 
not  the  courts  of  equity  ;  the  Vice  Chan- 
cellor directed  that  the  orders  nUi  and 
absolute,  which  had  been  made  in  this 
court  on  the  application  of  the  judgment 
creditor,  should  be  discharged. 

Mr.  Williams,  the  judgment  creditor, 
then  applied  to  a  Judge  of  the  Court  of 
Exchequer,  and  by  an  order,  dated  the  5th 
of  May  1840,  made  by  Baron  Rolfe,  it 
was  ordered,  that  unless  cause  should  be 
shewn  to  the  contrary,  before  him,  or  be- 
fore such  other  Judge  as  should  then  be 
in  attendance  at  the  Judges'  chambers, 
within  nine  days  from  the  date  of  the  said 
order,  the  said  several  sums  of  8,880/., 
1,909/.,  1,009/.,  and  1,107/.  stock,  stand- 
ing in  the  name  of  the  said  Accountant 
General,  in  trust  in  these  causes,  to  "  the 
account  of  the  said  defendant  Charles 
Day,"  should  stand  charged,  and  should 
in  the  meantime  stand  charged  with  the 
payment  of  the  said  sum  of  706/.  2«.  6i/. 
to  the  said  J.  Williams,  being  the  amount 
for  which  judgment  had  been  recovered 
in  the  said  action  by  him,  against  the  said 
defendant,  Charles  Day,  and  interest  there- 
on, pursuant  to  the  1  &  2  Vict.  c.  110. 

By  another  order,  of  the  Slstof  May 
following,  made  by  Baron  Rolfe,  upon 
hearinff  counsel  for  the  said  C.  Day  and 
J.  WiUiams,  the  order  of  the  6th  of  May 
was  made  absolute.  Mr.  Williams  then 
presented  his  petition,  intituled  in  the 
cause  to  the  credit  of  which  the  funds 
stood,  praying  that  neither  of  the  said 
sums  of  stock,  nor  any  part  thereof,  mii^t 
be  transferred,  sold  out,  or  otherwise  dis- 
posed of,  without  notice  to  the  said  peti- 
tioner. 

May  80.— ilfr.  K.  Bruce  and  Mr.  C.  C. 
Barber^  for  the  petition. 

Mr,  Jacob  and  Mr.  Purvis^  for  the  de- 
fendant and  judgment  debtor,  C.  Day, 
objected,  that  the  mortgagees  of  the  fund, 
and  the  trustees  under  the  subsequent 
settlement,  who  had  obtained  previous 
stop-orders,  ought  to  be  served  with  the 
petition,  and  that  they  would  be  prejudiced 
by  the  order  sought  to  be  obtained  in  their 
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absence.  They  cited  Drevor  v.  Mawdeiley 
(2). 

Mr.  K.  Bruee^  in  reply. — We  do  not 
dispute  the  title  of  the  mortgagees^  nor  de- 

(f )  V.C.  Nor.  1«,  1836.— The  following  is  the 
reporter's  note  of  this  ease:'-'*  By  die  flSsster's 
report  in  the  csuse,  made  in  Jsnuarj  1857,  it  sp- 
paured  that  the  sam  of  63,55dt  was  due  to  Collett 
and  Derhishire,  as  trustees  for  certain  persons  who 
were  assignees  of  Mence  and  Newnham.  Certain 
soma  of  stock  and  cash  were  in  oourt«  applioahle  to 
the  payment  of  the  dehts  composing  the  above 
gross  sum.  The  rights  of  the  respeetiTe  assignees 
of  Mence  and  Newnham  had  been  the  subject  of 
an  award  made  in  18ff ,  by  which  it  was  oraered, 
that  the  assignees  of  the  entire  fund  should  pay  to 
Owen,  as  the  assignee  of  Mence,  the  sum  of  8,000t, 
snd  that  the  residue  of  the  monies  should  be  paid 
to  Newnham.  Newnham  aubsequently  assigned 
Jus  itttereat  in  the  residue,  by  way  of  mortgage,  to 
Oomperta,  and  Gomperta  assigned  the  same  to 
HoTU.  In  October  1 837 ,  Hovil  preferred  a  petition 
to  the  Lord  Chancellor,  and  obtained  a  common 
stop-order,  to  the  effect  that  no  part  of  the  fund  of 
63,5S5t  ahould  be  paid  out  of  court,  without  notice 
to  him,  HoviL  Owen,  Collett,  and  Derbishire 
were  not  partiea  to  the  cause,  and  were  not  aerved 
with  the  petition  ;  but  their  prior  claim  under  the 
award  was  stated  upon  it :  the  parties  to  the  cause 
only  were  serred.  Sereral  other  atop-ordera  on  the 
same  fund  were  made  on  the  applications  of  other 
persons  daiming* under  Newnham,  but  such  orders 
were  made,  after  aerrice  of  the  respective  petition, 
mpoQ  Owen,  Collett,  and  Derbishire,  and  were  qua- 
Uied  w>  as  not  to  restrain  Collett  and  Derbi^ire 
from  reoeiving  out  of  the  fund  the  8,000i.  and  in« 
tarest  due  to  Owen.  Ilie  Msister,  in  Aunst  1839, 
reported  that  he  had  apportioned  the  funds  then 
spi^ieable  to  the  payment  of  the  debts,  and  that 
3,4801.  cash,  part  thereof,  was  due  to  Collett  and 
iWbishire  aa  truateea  for  Owen.  The  payment  of 
thia  sum  being  prerented  by  the  stop-order  wluoh 
Uoril  hsd  obtained,  Owen,  Collett,  and  Derbishire 
presented  their  petition,  praying  that  that  order 
miffht  be  diacharged  with  costs. 

Mr,  Jmoph  and  Mr,  HalUtt,  for  the  petition. 

Mr.  Spurrier,  in  support  of  the  order,  inaiated 
that  it  waa  not  ihe  practice  to  serve  incumbrancers 
on  a  fond,  unless  uiey  were  partiea  to  the  cause ; 
snd  that  it  waa  left  to  the  latter  to  see  that  other 
persona  were  not  prejudiced. 

The  Vice  Cbancbllor  said,  that  it  was  a  strange 
popoaition  to  urge  in  a  court  of  equity,  that  a  party, 
LiTing  a  claim  upon  a  fund,  and  being  at  the  same 
time  aware  that  another  peraou  had  a  prior  and  a 
better  daim,  had  a  right  to  procure  an  order  pre- 
judicial to,  and  placing  an  impediment  in  the  wav 
of,  audi  other  and  bettor  daim.  Hia  Honour  aaid, 
that  if  his  attention  had  been  called  to  the  fsct,  that 
the  partiea  entitled  to  the  prior  charge  had  not 
been  aerved  with  the  petition,  the  order  would  not 
hare  been  made  in  their  abaence. 

[The  order  waa  accordingly  discharged  with 
costa ;  and  upon  a  croaa  petition  by  Huvil,  another 
order  waa  made  that  no  part  of  the  63,535^,  except 
the  8/XMM.,  should  he  paid  without  notice  to  him.] 


sire  in  any  way  to  affect  them.  Neither 
the  mortgagees  nor  the  alleged  trustees 
are  parties  to  this  cause.  It  cannot  be  the 
rule,  that  if  A  obtains  a  stop-order,  B,  a 
subsequent  claimant,  must  serve  A  in  order 
to  obtain  a  similar  order.  There  can  be 
no  payment  without  notice  to  the  former. 

The  ViCB  Chancbllor  said,  that  the 
order  ultimately  made  in  Drevor  v.  Maw* 
deiletf  was,  that  no  part  of  the  fund  should 
be  paid  out  of  court,  beyond  the  sum  due 
to  the  party  entitled  to  the  6rst  charge 
upon  it ;  and  that  in  this  case  the  order 
must  be  taken  as  to  that  part  of  the  fund 
which  should  remain,  after  satisfying  the 
prior  claimants;  or  they  must  be  heard* 
His  Honour  said,  he  thought  it  was  ex- 
pressly so  decided  in  Drevor  v.  Mawde$tey. 

[The  petition  stood  over  that  the  other 
claimants  on  the  fund  might  be  served.] 

Nov.  30. — Mr.  K.  Bruce  wiA  Mr.  C.  C. 
Barber,  for  the  petition. 

Mr.  Jacob  and  Mr.  Purvis^  for  Charles 
Day. — The  petition  is  a  proceeding  under 
the  act  to  have  the  benefit  of  the  charge 
made  by  the  Judge's  order,,  and  therefore 
it  is  premature  and  erroneous,  as  being 
commenced  before  the  expiration  of  six 
months  from  the  date  of  the  order.  Here 
also,  the  judgment  debtor  is  but  partially 
interested  in  the  fund  which  is  sought  to 
be  charged — Doe  d.  Hull  v.  GreenhiU  (3). 
The  subsequent  statute  (4)  in  some  mea« 
sure  varies  the  6rst  act ;  for  by  the  first 
act  the  Judge  was  empowered  to  order 
that  the  stock  and  funds  should  stand 
charged,  while  in  the  second  act  the  ex- 
pression confines  it  to  the  interest  of  the 
judgment  debtor  therein.  The  order  there- 
fore, if  made,  must  be  strictly  limited  to 
the  interest  of  the  debtor,  and  that  must 
be  first  ascertained. 

Mr.  Norton^  also  for  C.  Day,  appearing 
by  authority  of  the  trustees  under  a  power 
in  the  settlement. 

Mr.  Spence,  for  the  mortgagees. 

Mr.  tfigram  and  Mr.  Shadwell^  for  the 
trustees. 

Mr.  K.  BrucCf  in  reply. — ^The  present 
petition  is  not  a  proceeding  to  have  the 
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benefit  of  the  charge,  hut  it  it  a  proceeding 
to  secure  the  property,  so  that  it  may  be 
forthcoming  when  the  benefit  of  the  charge 
can  be  had  in  a  suit  which  the  petitioner 
has  instituted  for  that  purpose.  In  the 
interval  between  the  orders  nisi  and  ab- 
solute, the  creditor  is  protected.  The  fif- 
teenth section  restrains  the  Bank  from  per- 
mitting a  transfer  until  the  order  is  made 
absolute  or  discharged  :  and  is  he  to  be  in 
a  worse  situation  after  the  order  is  made 
absolute  ?  The  case  of  Doe  ▼.  GreemhiU 
was  cited  in  the  argument  before  Baron 
Rolfe,  and  was  held  not  to  apply. 

The  ViGB  Chancblloe.  —  The  only 
question  is,  whether  the  Court  shall  make 
a  stc^Horder  on  the  fund  in  question,  upon 
the  petition  of  the  judgment  creditor.  Be- 
fore  the  passing  of  the  second  act,  I  had  a 
communication  with  the  Lord  Chancellor, 
with  respect  to  the  effect  of  the  first  act ; 
and  his  Lordship  considered,  that  the 
charging  order  must  be  made  by  the  Judge 
at  law.  No  doubt  however  was  entertain^, 
that  the  Judge  at  common  law  was  em- 
powered by  the  act  to  make  an  order, 
which  would  have  the  effect  of  charging  a 
fund  in  court.  If  any  such  doubt  had 
existed,  it  is  clearly  removed  by  the  second 
act,  which  declares  what  the  construction 
of  the  former  act  shall  be.  I  do  not  think 
that  the  case  of  Doe  v.  GretnhiU  has  any 
bearing  on  the  question.  That  case  ap« 
pears,  upon  the  simplest  construction  of  the 
statute,  to  have  been  rightly  decided,  for 
the  reasons  assigned  by  Lord  Tenterden* 
It  seems  to  me  clear,  that  where  die  Ac- 
countant General  holds  a  fund  in  trust  for 
A  and  others,  he  is  a  trustee  for  A,  and 
others,  and  that  he  is  literally  within  the 
words  of  the  statute ;  and  then  why  is  not 
the  interest  of  A  to  be  charged  ?  By  the 
second  act,  it  is  declared  and  enacted,  that 
the  provisions  of  the  first  act  *'  shall  be 
deemed  and  taken  to  extend"  to  the  in- 
terest of  the  debtor,  which  is  diereafter 
described.  This  is  a  statutory  declaration 
of  the  effect  which  the  reeited  statute  is 
to  have;  and  whatever  time  might  have 
intervened  since  the  order  under  the  first 
act  was  made,  the  construction  given  to  it 
by  the  subsequent  act  must  apply  to  that 
previous  order ;  and,  therefore,  according 
to  that  construction,  the  debtor's  interest 


in  the  fund,  whether  in  die  hands  of  a  pri- 
vate trustee,  or  of  the  Accountant  General, 
is  subject  to  the  charge.  It  is  then  said, 
that  the  order  of  Baron  Rolfe  is  too  ex- 
tensive, inasmuch  as  it  charges  the  whole 
of  the  stock  in  question  with  the  judgment 
debt  of  Williams.  In  terms,  the  order 
certainly  appears  to  apply  to  the  whole ; 
but,  though  it  cannot  be  made  toaflfect  the 
whole  fund,  it  is  not  therefore  void  as  to 
the  interest  which  the  debtor  had.  It  binds 
such  interest  in  die  stock  as  he  actually 
had  at  the  time  the  order  was  made.  Ta- 
verners*  interest  under  the  mortgage  must 
be  excepted  from  the  operation  of  the  stop- 
order,  and  they  must  be  paid  their  costa  of 
appearing  upon  the  petition.  Az  the  ap- 
plication is  purely  for  the  benefit  of  the 
petitioner.  Day  must  also  be  paid  his  coats 
of  the  petition ;  but  the  costa  of  the  trus- 
tees should  be  reserved,  until  it  be  seen 
whether  they  have  in  fiict  any  interest  in 
the  fund. 

Order  accordingly. 


M.R.     \ 
ov.  14.  / 
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Practice. — Production  of  Title-deeds. 

A  remt^karge  had,  for  many  yean,  been 
pmd  hy  the  owner  of  a  farm  to  a  charity, 
and  had  never  been  refused.  An  informa^ 
tiom  tsas  filed,  claiming  the  land  out  rf  which 
ike  renUcharge  had  been  pmd.  The  defen- 
dant,  by  his  answer,  contended,  that  the 
charity  was  not  entitled  to  more  than  the 
rent-charge;  that  it  was  uncertain  which 
were  the  kmds  charged  ;  and  that  the  party 
under  whom  he  ckumed  was  a  purckaser, 
without  notice,  for  valuable  consideraiion^ 
He  admitted  that  he  had  title-deeds  which 
constituted  Ids  own  title,  but  demed  that  they 
shewed  the  title  of  the  claimants: — Held^ 
that  in  this  stage  of  the  cause  he  was  not 
hound  to  produce  his  title-deeds » 

This  was  an  information,  which  prayed 
a  declaration,  that  certain  freehola  here- 
ditamento  in  Essex,  of  which  t^e  first- 
named  defendant,  Joseph  Holden  Strutt, 
was  tenant  for  life,  were  devised  as  an 
endowment  for  some*  alms-houses,  under 
the  will  of  a  Richard  Tweedy,  in  1574. 
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The  hereditaments  were  purchased  by 
the  father  of  the  first-named  defendant 
in  1787,  at  an  auction,  and  in  the  parti- 
culars of  sale  they  were  described  as 
*'  subject  to  the  rent-charge  of  13/.  \^$, 
per  annum,  to  the  poor  of  Stock  and 
Boreham  ;*'  and  in  some  of  the  title-deeds 
this  charge  was  referred  to,  as  having  been 
"gtren  by  Richard  Tweedy,  Esq." 

The  defendants  deduced  their  title  under 
a  feoffment  made  by  a  Richard  Tweedy, 
in  January  1 606,  in  which  no  mention  was 
made  of  any  rent-charge,  or  of  the  will  of 
the  testator  Richard  Tweedy ;  but  the 
rent-charge  had  for  many  years  been  regu- 
larly paid.  They  contended,  that,  under 
the  terms  of  the  will  of  Richard  Tweedy, 
Uie  charity  was  not  entitled  to  more  than 
a  rent-charge ;  that  it  was  not  certain 
which  were  Uie  lands  affected  by  the  devise 
in  Tweedy *s  will ;  and  that  as  the  father 
of  the  defendant,  Joseph  H.  Strutt,  was  a 
purchaser  for  valuable  consideration,  with- 
out any  notice  of  the  claims  of  the  charity, 
no  relief  ought  to  be  given  against  any 
person  claiming  under  him. 

Mr.  Joseph  H.  Strutt  admitted,  in  his 
answer,  that  he  had  "  in  the  second  sche- 
dule, thereto  annexed,  set  forth  a  list  of 
the  title-deeds,  papers  and  writings  relat- 
ing to  the  premises  in  question  in  the 
cause,  and  also  relating  to  other  premises ; 
which  title-deeds,  papers,  and  writings 
were  then  in  his  possession  or  power,  on 
behalf  of  all  the  parties  having  interests 
under  the  will  of  his  father  in  the  said 
demised  premises,  but  he  (Joseph  H. 
Strutt)  said,  that  the  said  title-deeds  con- 
stituted the  title  of  the  parties  claiming 
the  premises  under  the  will  of  his  &ther, 
and  did  not  constitute,  make  out,  or  evi- 
dence the  alleged  title  of  the  said  charity.*' 

A  motion  was  now  made  for  the  pro- 
duction of  the  documents  admitted  by 
Mr.  Strutt's  answer  to  be  in  his  possession. 

Mr,  Pemberton  and  Mr.  Blunt^  for  the 
motion. — No  objection  can  be  raised  as  to 
the  papers  and  writings.  With  respect  to 
the  title-deeds,  the  Attorney  General  is 
entitled  to  the  production  of  them,  in 
order  to  see  whether  the  title  of  the  charity 
is  not  admitted  in  thos^  deeds  from  time 
to  time.  The  defendant  also  raises  a 
question  as  to  what  lands  are  charged  ; 
and  tlie  title-deeds  ought  to  be  inspected 
New  Series,  X--Chanc. 


to  remove  this  question.  It  is  admitted, 
that  a  charge  created  by  Tweedy  is  men- 
tioned in  the  title-deeds;  and  if  a  pur- 
chaser has  notice  of  the  charge,  he  has 
notice  of  the  claim  of  the  charity,  whether 
that  claim  is  for  a  charge  only,  or  for  the 
whole  estate. 

Mr,  James  Russell^  for  Mr.  Strutt;  and 

Mr,  Kindersley^  for  remainder-men.-— 
A  party  has  a  right  to  inspect  title-deeds 
which  relate  to  his  title  in  common  with 
the  title  of  the  possessor  of  the  title-deeds ; 
but  here  the  charity  claims  the  estate,  and 
repudiates  the  rent-charge.  The  defen- 
dant admits  that  the  estate  is  subject  to  a 
rent-charge,  which  he  has  never  refused 
to  pay;  and,  therefore,  the  party  who 
receives  it  has  no  claim — has  no  right  to 
call  for  the  title-deeds.  Some  right  must 
be  shewn  to  that  which  is  claimed  by  the 
information,  namely,  the  whole  estate,  be- 
fore the  defendant  can  be  called  upon  to 
shew  his  own  title-deeds — Adams  v.  Fisher 

(!)• 

Mr,  Pemberton  replied. 

The  Master  of  the  Rolls. — With 
respect  to  the  documents  other  than  the 
title-deeds,  the  defendant  has  taken  no 
ground  of  protection  or  defence ;  there- 
fore they  must  be  produced.  With  respect 
to  the  others,  the  question  is,  whetlier,  in 
the  present  state  of  the  record,  the  Attor- 
ney General  has  now  a  right  to  the  pro- 
duction of  them.  I  cannot  doubt  but  that 
in  the  progress  of  this  cause,  the  produc- 
tion of  these  documents  may  be  very 
important,  but  the  production  must  be 
placed  on  grounds  which  will  render  it 
impossible  for  the  defendant  to  resist.  I 
cannot  say  that  the  matter  is  now  in  that 
state. 

The  defendant  is  a  purchaser  without 
notice,  and  he  says,  that  these  deeds  do 
not  connect  the  rent-charge  with  the  origin 
of  this  charge  in  1574.  Therefore  the 
defendant  may  be  right  in  saying,  that 
these  title-deeds  relate  to  his  title  solely. 
I  decide  this  with  reference  to  the  present 
state  of  the  cause  only. 

( 1)  S  Myl.  &  Cr.  5«6 ;  •. c.  7  Law  J.  Rap.  (n.s.) 
Cbanc.  989. 
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TURNER  V.  BORLASE. 


L.C. 

May  28 ;  Nov 

Pleading — Demurrer — Want  of  Parties 
—  Want  of  Equity — Legal  Estate. 

The  allegations  of  the  bill  were  to  the 
following  effect,  viz.  T»  and  J.  G.  were 
entitled  between  them  to  one-half  of  the 
shares  of  certain  mines  as  adventurers; 
/.  G.  became  indebted  to  the  other  ad- 
venturers, and  assigned,  by  deed  of  No' 
vember  4>,  1819,  some  of  his  shares  to  raise 
money  for  payment  of  his  debt,  T.  and 
J,  G,  afterwards  became  bankrupts;  when 
it  was  agreed  between  their  assignees  and 
tlie  other  adventurers,  that  the  mines  should 
be  sold,  the  shares  of  the  remaining  share^ 
holders  being  re-purchased ;  that  the  shares 
of  T,  and  «/.  G,  should  be  sold,  and  the  prO' 
ceeds  applied  in  payment  of  the  debt  due  to 
the  company ;  and  that  the  purchasers  thereof 
and  the  old  shareholders  should  constitute  a 
new  company.  The  arrangement  was  car" 
tied  into  effect  by  means  of  a  decree  in  the 
Vice  WarderCs  Court  of  the  Stannaries  of 
Cornwall ;  and,  for  the  purpose  of  facilitate 
ing  the  arrangement,  the  then  assignees  of 
T,  and  J.  G.  nominally  relinquished  their 
shares.  It  had  been  previously  agreed  bC' 
iween  the  assignees  and  the  other  adven- 
turers, that  certain  other  persons  should 
become  purchasers  of  such  relinquished 
shares,  and,  amongst  others,  that  R,  T, 
should  have  -^th  afterwards  increased  to 
•^th  shares  between  himself  and  partners, 
who  traded  under  the  name  of  the  Gweek 
Company,  and  C,  T,  should  have  other 
shares :  the  sale  under  the  decree  was  fie- 
titious,  the  sums  and  future  shareholders 
having  been,  previously  to  the  sale,  agreed 
upon :  the  shares  so  purchased  were  part  of 
the  shares  of  T,  and  J.  G,  and  the  old  and 
new  company  were  the  legal  owners  of  the 
said  shares,  and  had  notice  of  all  the  cir- 
cumstances  stated  in  the  bill  in  respect  of  the 
manner  in  which  the  shares  of  T,  and  J,  G. 
had  been  dealt  with,  and  such  company  could 
not,  therefore,  hold  such  shares  against  the 
creditors  of  T,  and  J,  G.  The  defendants 
were  the  existing  partners  in  the  Gweek 
Company,  R,  T,  having  died.  The  bill  fled 
by  the  assignee  of  7.  and  J,  G,  within 
twenty  years  from  the  occurrence  of  the  al- 
leged circumstances,  prayed  a  restoration  of 
this  shares  so  purchased  as  aforesaid  for  the 


Gweek  Company,  and  an  account  of  the  in- 
terim  proband  a  receiver  of  the  »aid  m.W«. 
Demurrer  to  the  hill,  for  want  of  equity 
and  want  of  parties,  held  bad ;  and  it  was 
held,  that  neither  the  other  adventurers,  nor 
the  personal  representatives  of  R,  T,  or  C,  T, 
nor  the  trustees  of  the  deed  of^th  November 
1819,  were  necessary  parties. 

The  bill  in  this  case  was  filed  by  the 
surviving  assignee  of  the  estate  of  Thomas 
Gundry  and  John  Gundry,  bankrupts,  both 
deceased ;  and  it  was  thereby  alleged,  that 
previously  to  October  1819,  the  said  Tho- 
mas and  John  Gundry  were  adventurers, 
with  several  other  persons,  in  certain  tin 
and  copper  mines,  called  "  The  Wheal  Vor 
consolidated  Mines,"  situate  in  Cornwall : 
that  in  October  1819  Thomas  Gundry  was 
entitled  to  -^^^th  shares,  John  Gundry  to 
•f'g^th  shares  therein ;  and  that  i^j^th 
shares,  part  of  the  ^^4th  shares  in  the 
mines,  belonging  to  Thomas  Gundry,  were 
at  the  time  assigned  on  mortgage:  that 
previously  to,  and  in  October  1819,  John 
Gundry  became  embarrassed  in  his  circum- 
stances, and,  in  his  character  of  purser  to 
the  mines,  greatly  indebted  to  his  co-ad- 
venturers: that  on  the  4th  of  November 
1819,  John  Gundry,  by  deed  of  that  date, 
assigned  ^th  shares  in  the  mines  to 
trustees,  for  securing  the  payment  of  his 
debt  due  to  his  co-adventurers :  that  in 
January  18)20,  both  J.  and  T.  Gundry 
became  bankrupts :  that  on  the  ISSrd  of 
February  1820,  a  meeting  of  all  the  ad- 
venturers, except  J.  and  T.  Gundry,  was 
held  at  the  mines,  when  it  was  resolved 
and  agreed,  that  a  new  company  should  be 
formed,  and  that  one-half  of  the  then 
shares  in  the  said  mines,  being  about  the 
amount  of  interest  which  the  bankrupts 
had  therein,  should  be  disposed  of;  and 
that  a  sale  of  the  mines  should  take  place, 
through  the  medium  of  a  decree  in  the 
Court  of  the  Vice  Warden  of  the  Stannaries; 
and  that  there  should  be  a  re-purchase  by 
the  old  adventurers,  in  conjunction  with 
the  new  adventurers  in  the  mines:  that 
the  produce  of  the  shares  of  the  bankrupts 
in  the  mines  should  be  applied  in  pay- 
ment of  the  debt  due  from  the  said  John 
Gundry :  that  Richard  Tyacke,  who  at  that 
time  was  the  purser  of  the  mines,  and  car- 
ried on  a  considerable  business,  with  other 
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persont,  at  merchants,  in  partnership,  at 
Gweek,  in  the  vicinity  thereof,  agreed,  on 
hehalf  of  the  partnership  which  was  known 
as  the  '*  Gweek  Company,"  to  purchase 
^th  shares  in  the  new  company :  that  in 
February  1820,  the  assignees  of  T.  and  J. 
Gundry  relinquished  to  the  other  adven« 
turers  in  the  mines  all  the  bankrupts' 
shares,  pretending  that  the  debts  due  from 
the  bankrupts  exceeded  in  value  the  amount 
of  the  bankrupts'  shares :  that  the  consent 
of  the  creditors  of  the  bankrupts  was  never 
required  to  such  relinquishment:  that, 
amongst  other  persons,  Richard  Tyacke 
completed  his  purchase  of  ^th  shares  in  the 
mines,  and  Charles  Trelawny  took  3^th 
shares  in  the  mines  under  the  new  arrange- 
ment :  that  such  last -mentioned  purchases, 
together  with  other  purchases  of  shares  in 
the  mines,  were  confirmed  in  May  1820 
by  a  decree  pronounced  by  the  Vice  War- 
den, on  the  petition  of  several  of  the 
adventurers,  against  the  assignees  of  T. 
and  J.  Gundry  and  others  of  the  adven- 
turers, who  claimed  a  debt  of  2,897^.  against 
the  estate  of  the  bankrupts,  for  goods  sold 
and  delivered  by  order  of  John  Gundry 
whilst  purser  of  the  mines,  for  the  use  of 
the  adventurers  generally,  and  upon  their 
credit:  that  by  such  decree  a  sale  was 
directed,  for  the  purpose  of  carrying  into 
execution  the  arrangements  previously  en- 
tered into :  that  on  the  2nd  of  June  1 820 
resolutions  were  entered  into  between  the 
adventurers,  by  which  Humphrey  Millett 
Grylls  was  authorized  to  purchase  the 
mines,  including  machinery,  ores,  stuff,  8rc. 
at  1 8,000/. ;  and  the  shares  in  the  mines  were 
afterwards  increased  from  58th8  to  54ths, 
and  subsequently,  from  54ths  to  50ths : 
that  the  several  persons  mentioned  in  the 
resolutions  of  the  2nd  June  1820  as  pur- 
chasers of  the  shares  in  the  mines  (of  whom 
Richard  Tyacke  was  one),  entered  into  the 
possession  thereof,  according  to  the  number 
of  their  respective  shares  appearing  by 
those  resolutions,  and  the  names  of  such 
persons  were  duly  entered  in  the  cost- 
book  of  the  said  mines  on  the  6th  of  June 
1820,  and  the  legal  estate  in  the  said  mines 
became  vested  in  such  persons  accord** 
ingly :  that  the  shares  which  Richard 
Tyacke  purchased  under  the  said  sale  and 
new  arrangement,  were  part  of  the  shares 
of  the  bankrupts  previously  and  fictitiously 


abandoned  by  the  assignees :  that  the  pur- 
chase of  the  shares  of  the  bankrupts  was 
void  in  equity :  that  Richard  Tyacke,  on 
behalf  of  the  Gweek  Company,  subsequently 
to  such  aforesaid  decree  (which  was  con- 
firmed in  the  usual  way)  and  sale,  took 
a  transfer  of  ^^th  and  ^rd  of  ^th  shares 
in  the  mines,  originally  belonging  to  the 
bankrupts,  from  two  of  the  purchasers 
thereof,  under  the  sale  directed  by  the 
decree  of  the  Vice  Warden:  that  Richard 
Tyacke  continued  to  be  a  partner  in  the 
Gweek  Company,  and  also  purser  of  the 
mines,  till  his  death  in  1825:  that  the 
Gweek  Company  had  ever  since  continued 
to  carry  on  business,  and  to  be  interested 
in  the  mines,  in  the  shares  before  stated, 
viz.  in  /^ths  and  ^rd  of  3^th :  that  the 
defendants  were  the  parties  constituting 
the  Gweek  Company:  that  all  the  legal 
estates  and  interests  of  and  in  the  last- 
mentioned  shares  in  the  said  mines  were 
then  vested  absolutely  in  the  defendants,  and 
the  said  shares  were  then  in  the  joint  order, 
possession,  and  controul  of  the  defendants : 
that  the  defendants  were  trustees  for  the 
benefit  of  the  creditors  of  the  bankrupts : 
that  a  bill  had  been  filed  against  Charles 
Trelawny  in  respect  of  the  ^^yth  shares 
purchased  by  him  under  the  sale  directed 
by  the  Vice  Warden's  decree. 

The  bill  prayed  a  transfer  of  the  shares 
so  purchased  on  behalf  of  the  Gweek 
Company,  and  a  declaration  in  the  plaintiffs' 
favour  of  the  interim  profits,  and  an  ac- 
count of  such  profits  from  the  time  of  the 
purchase;  and  that  a  receiver  might  be 
appointed,  "  to  receive  the  profits  arising 
from  the  said  mines." 

The  defendants  put  in  a  demurrer  to  the 
bill,  for  want  of  equity  and  want  of  parties, 
which  was  overruled  by  the  Vice  Chan- 
cellor on  the  2nd  of  May  1840.  All  the 
defendants,  except  Richard  Cornish,  ap- 
pealed from  his  Honour's  decision. 

Mr.  Knight  Bruce  and  Mr.  Sutton 
SharpCj  in  support  of  the  appeal,  contend- 
ed, first,  that  the  new  concern  was  divided 
into  new  shares,  without  any  reference  to 
the  old  partnership  or  company ;  and  that 
the  new  adventurers  ought  to  be  parties  to 
the  suit :  secondly,  that  Richard  1  yacke 
being  dead,  his  personal  representatives 
ought  to  be  before  the  Court:  thirdly, 
that  the  personal  representatives  of  Charles 
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Trelawny,who  was  dead,  ought  to  be  before 
the  Court :  and  fourthly,  it  was  objected, 
that  the  trustees  of  the  deed  of  the  4th  of 
November  1819,  were  not  parties  to  the 
suit  It  was  also  urged,  that  the  lapse  of 
time  since  the  circumstances  arose,  was  a 
good  objection  to  the  bill,  the  case  being 
one  relating  to  mines,  and  the  onus  of  ac- 
counting for  the  delay  being  thrown  on  the 
plaintiff.  It  was  also  insisted  for  the  appel- 
lants, that  the  old  adventurers  were  as 
much  new  adventurers  as  the  new  adven- 
turers were ;  for  the  sale  that  took  place 
was  not  of  the  share  of  the  Gundrys,  but 
of  the  entire  mines,  the  sale  of  Gundry's 
shares  being  vicious  and  impracticable : 
that  the  original  concern  no  longer  remain- 
ed, and  the  plaintiff  had  no  right  to  deprive 
the  defendants  of  their  claim  for  contribu- 
tion and  account  against  the  other  purcha- 
sers of  shares,  who  were  not  parties  to  the 
suit:  that  the  statement  in  the  bill,  that 
the  defendants*  shares  were  part  of  Gun- 
dry's  shares,  was  merely  one  of  inference, 
and  not  of  fact,  the  other  statements  in  the 
bill  contradicting  that  statement :  that  Ri- 
chard Tyacke,  for  some  years  before  his 
death,  was  a  partner  in  the  Gweek  Com- 
pany, and,  previously  to  the  sale  to  him 
of  the  shares  on  behalf  of  that  company, 
was  the  purser  and  receiver  of  the  profits 
of  the  mines ;  and  that  his  personal  repre- 
sentatives were  necessary  parties :  that,  in 
a  case  of  trustees,  all  of  them  must  be 
parties,  in  order  to  recover  the  whole  that 
may  be  found  due  against  each  of  them ; 
and  that  the  resolution  of  the  2Srd  of 
February  1820  shewed  that  the  deed  of 
November  1819  was  not  a  nullity. 

Mr.  Jacob,  Mr,  O,  Richards,  and  Mr. 
B.  S.  FoUetiy  for  the  respondent. — As  re- 
gards the  demurrer  for  want  of  equity, 
no  argument  is  advanced  to  shew  that  the 
plaintiff  is  not  entitled  to  some  relief. 

[The  LoBD  Chancellor.  —  The  bill 
having  been  filed  within  twenty  years,  the 
lapse  cff  time  is  no  defence,  unless  there 
has  been  acquiescence.] 

The  demurrer  does  not  shew  who  are 
necessary  parties.  H.  M.  Grylls  is  named 
in  the  bill,  and  so  is  Charles  Trelawny, 
and  they  cannot  be  necessary  parties.  The 
case  must  be  such  an  one,  to  justify  the 
demurrer,  that  a  mere  addition  of  names 
is  sufficient  to  make  a  case  against  those 


parties.  The  defendants  have  obtained 
possession  of  mines  belonging  to  the  re- 
spondents, which  the  latter  are  entitled  to 
recover  against  them ;  the  transactions  as 
to  the  different  purchases  are  perfectly  sepa- 
rate and  distinct — Mare  v.  Malachy  (1). 

The  Lord  Chancellor.  —  The  only 
question  in  this  cause  is,  whether  the  bill 
is  defective  for  want  of  parties,  there  being 
no  ground  whatever  for  the  objection  for 
want  of  equity.  As  to  parties,  the  case 
being  complicated,  some  difficulty  arises 
in  comprehending  the  facts,  so  far  as  they 
are  applicable  to  that  point ;  when  under- 
stood, I  do  not  think  there  is  much  diffi- 
culty, due  regard  being  had  to  the  allega- 
tions in  the  bill.  Four  objections  were 
made  for  want  of  parties,  on  account  of  the 
absence,  first,  of  the  new  adventurers  in 
the  mine ;  secondly,  of  the  representatives 
of  Richard  Tyacke ;  thirdly,  of  the  re- 
presentatives of  Charles  Trelawny;  and 
fourthly,  of  the  trustees  of  the  deed  of  the 
4th  of  November  1819. 

The  facts,  as  stated  in  the  bill,  so  far  as 
they  apply  to  these  several  points,  are  as 
follows  : — That  Thomas  and  John  Gundry 
were  entitled  to  one-half,  or  nearly  one- 
half  of  the  shares  in  the  original  adventure ; 
and  John,  having  become  indebted  to  the 
other  adventurers,  as  purser  of  the  mine, 
assigned  some  of  his  shares,  as  trustee  or 
otherwbe,  to  raise  money  for  payment  of 
the  debt ;  that  the  Gundrys  having  after- 
wards become  bankrupt,  an  arrangement 
was  agreed  on  between  the  then  assignees 
and  the  other  adventurers,  that  the  whole 
of  the  mine  should  be  sold,  the  shares  of 
the  remaining  shareholders  being  repur- 
chased by  them,  and  that  the  shares  of  the 
Gundrys  should  be  sold,  and  the  proceeds 
applied  in  payment  of  the  debt  due  to  the 
company,  and  that  the  purchasers  and  the 
old  shareholders  should  constitute  a  new 
company.  (This  arrangement  was  carried 
into  effect  by  means  of  a  decree  in  the 
Vice  Warden's  Court,  for  the  sale  of  the 
mine  and  the  property  belonging  to  it,  at 
the  suit  of  certain  creditors  of  the  mine, 
who  lent  their  names  for  that  purpose ;  and 
for  the  purpose  of  facilitating  that  object, 
the  then  assignees  of  Messrs.  Gundry  nomi- 

(1)1  Mjl.  &  Cr.  559 ;  «.  o.  5  Law  J.  Rep.  (n.s.) 
Chanc.  545. 
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Dally  relinquished.)  That  it  was  previously 
agreed  that  certain  other  persons  should 
become  purchasers  of  some  of  such  shares, 
and,  amongst  others,  that  Richard  Tyacke 
should  have  3Vths,  afterwards  made  ^ths, 
between  himself  and  partners  in  the  Gweek 
Company ;  that  the  trustees  of  Charles 
Trelawny  was  to  have  others  of  such  shares ; 
that  the  sale  under  the  decree  was  nominal 
and  fictitious,  the  sums  and  the  future 
shareholders  having  been  previously  agreed 
upon ;  that  the  new  company  so  became 
possessed  of  ^^ths,  and  was  so  entered  in 
the  cost- book  of  the  mine ;  that  such  ^ths 
were  part  of  the  shares  of  the  Gundrys, 
which  had  been  so  relinquished ;  that  the 
two  companies  were  legal  owners  of  the 
said  shares ;  that  they  had  notice  of  all 
the  circumstances  stated  in  respect  of  the 
manner  in  which  the  shares  of  the  Gundrys 
had  been  dealt  with,  and  that  such  com- 
pany was  ^not  (therefore  entitled  to  hold 
such  shares  against  the  creditor  of  the 
Gundrys^ represented  by  the  plaintiff,  the 
assignee. 

The  defendants  are  the  existing  partners 
in  the  shares  of  the  mines,  purchased  on 
behalf  of  the  Gweek  Company,  Richard 
Tyacke  being  dead.  The  bill  prays  that 
such  shares  may  be  restored  to  the  estate  of 
the  Gundrys,  on  such  terms  as  the  Court 
may  think  fit,  and  for  an  account  of  the 
profits  of  such  shares  received  by  the  defen- 
dants; that  a  receiver  may  be  appointed  to 
rec^ve  the  profits  arising  from  such  mines, 
and  that  all  accounts  may  be  ordered  for 
effectuating  the  purpose  of  the  suit.  This, 
therefore,  is  a  very  distinct  statement  that 
the  shares  sought  to  be  recovered  from 
the  two  companies,  were  part  of  the  shares 
belonging  to  the  Gundrys,  and  were  pos- 
sessed by  the  companies  under  a  sale  im- 
peached as  fraudulent.  Upon  the  case  as 
stated,  I  think  the  other  adventurers  and 
the  partners  of  such  shares,  are  not  neces- 
sary parties  to  the  suit,  and  that  they 
would  not  have  been  properly  made  par- 
ties to  the  bill,  containing  such  allegations. 
I  see  no  reason  for  departing  from  the 
opinion  I  expressed  in  the  case  of  Mare  v. 
Malachy^  on  this  subject. 

It  is,  however,  observed,  that  the  bill 
prays  i^receiver  of  the  profits  arising  yrom 
tuck  mines.  If  that  must  be  understood 
to  mean  the  general  profits^f  the  mines, 


it  would  be  asking  that  which  would  not 
be  granted  in  the  absence  of  all  the  part- 
ners. I  do  not  understand  the  expression 
to  have  that  meaning.  All  the  case  made, 
and  relief  asked,  relates  to  the  particular 
shares  possessed  by  the  Gweek  Company, 
and  the  profits  they  have  received  there- 
from :  I  must  understand  the  term  profits, 
with  reference  to  the  prayer  for  a  receiver, 
as  meaning  the  profits  before  spoken  of, 
which  makes  the  whole  consistent,  and  for 
which  purpose  the  other  adventurers  would 
not  be  necessary  parties. 

As  to  the  representatives  of  Richard 
Tyacke  and  Charles  Trelawny,  those  per- 
sons are  represented  as  being  purchasers 
of  the  other  shares  belonging  to  the  Gun- 
drys, under  the  decree  for  sale,  it  is  true, 
but  by  distinct  purchases ;  as  such  they  are 
not  necessary  parties,  and  would  not  be 
proper  parties  to  such  suit. 

As  to  the  proprietors  of  the  Gweek  Com- 
pany, Richard  Tyacke  being  dead,  all  his 
interest  is  merged  in  his  surviving  partners. 

It  only  remains  to  consider  the  objection 
that  the  trustees  of  the  deed  of  the  4th  of 
November  1819  are  not  parties.  The 
other  adventurers  in  the  mine,  were  the 
cestuis  que  trust  of  the  deed.  The  bill  al- 
leges subsequent  transactions  between  the 
assignees  of  the  author  of  the  deed,  John 
Gundry,  and  such  cestuis  que  trusty  by  which 
the  objects  of  that  deed  were  accomplished, 
namely,  the  sale  of  the  shares,  and  payment, 
out  of  the  proceeds,  of  the  debt  due  from 
Gundry ;  and  thus  the  bill  alleges,  that  all 
the  legal  estate  and  interest  of  and  in  all 
the  said  several  last-mentioned  shares,  are 
now  vested  in  the  defendants.  The  trustees 
of  the  deed  of  1819,  according  to  these 
allegations,  have  no  estate  or  interest  in 
those  shares.  I  am  of  opinion,  for  the 
reasons  I  have  expressed,  that  the  demur- 
rer, for  want  of  parties,  cannot  be  support- 
ed :  and  the  order  of  the  Vice  Chancellor 
must  be  affirmed  with  costs. 

I  have  minutely  stated  the  grounds  on 
which  I  have  come  to  this  conclusion,  be- 
cause, if  the  allegation  in  the  bill  on  which 
my  judgment  on  the  demurrer  necessa- 
rily depends,  be  not  according  to  the  fact, 
there  may,  on  the  hearing,  be  grounds  for 
the  objection  for  want  of  parties ;  the  opi- 
nion I  now  express,  cannot  have  any  bear- 
ing on  such  a  case. 
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HAWKB  V.  KENT. 


Practice. — Separate  Motion$ — Costs, 

Where  a  defendant  admits  by  answer  the 
possession  of  documents,  and  a  balance  of 
money,  it  is  irregular  to  move  for  the  pro- 
duction  of  the  former,  and  payment  into 
court  of  the  latter,  bu  two  separate  motions, 
but  they  ought  to  be  included  in  one ;  and  the 
Court  in  this  case  ordered  the  plaintiff,  who 
had  made  two  separate  motions,  to  pay  the 
extra  costs  occasioned  by  this  irregular 
practice. 

The  defendant,  in  his  answer,  admitted 
to  have  in  his  hands  certain  deeds  and 
documents,  and  a  balance  of  the  estate  in 
question  in  the  cause. 

Mr.  Addis  now  made  two  motions  in  this 
case;  the  first  for  the  production  of  the 
papers,  and  the  second  for  the  payment  of 
the  money  into  court. 

Mr.  Follett,  contrd,  did  not  object  to 
the  production  of  the  papers,  or  to  the 
payment  of  the  money  into  court ;  but  he 
msisted  that  the  plaintiff  had  been  guilty 
of  vexation,  in  making  this  application  by 
two  separate  motions,  when  one  would 
have  been  sufficient.  He  therefore  con- 
tended, that  the  plaintiff  ought  to  bear  the 
extra  expenses,  which  had  been  occasioned 
by  this  vexatious  mode  of  proceeding. 

The  Master  of  the  Rolls  said,  that  to 
mark  his  disapprobation  of  tliis  course  of 
proceeding,  he  had  inserted  in  the  order 
to  be  made  in  this  case  a  direction,  that 
on  taxation  of  the  costs  of  the  suit,  the 
extra  costs  incurred  in  consequence  of 
these  two  motions,  should  be  paid  by  the 
plaintiff. 


V.C. 


i  OLASCOTT  V,    GOVERNOR  AND 
1^    ^   <    COMPANY  OF  THE  COPPER 


MINERS  OF  ENGLAND. 


Discovery — Officers  of  Corporation  ^In- 
junction. 

The  rule,  that  in  a  suit  against  a  corpora- 
tion,  an  officer  of  the  corporation  may  be 
made  a  defendant,  for  the  purpose  of  obtain- 
ing a  discovery  of  books  and  documents  upon 
oath,  appUes  whether  the  bill  be  for  relief, 


or  for  discovery  merely ;  and  the  plaintiff 
may,  upon  the  same  rule,  make  several  officers 
of  the  corporation  defendants,  for  a  like 
purpose. 

A  defendant  at  law  is  entitled  to  discovery 
in  equity,  not  only  to  support  an  affirmative 
case,  which  he  may  set  up  in  his  defence,  but 
also  to  sustain  his  defence  negatively,  by  dis* 
proving  facts,  which  the  plaintiff  at  law 
must  shew,  in  order  to  maintain  Jus  action. 

On  the  coming  m  of  the  answer  of  a  cor* 
poration,  the  common  injunction  obtained 
against  them  will  be  dissolved,  notwithstand- 
ing the  officers  of  the  corporation,  made  de- 
fendants to  the  same  bill  to  obtain  discovery 
on  oath,  have  not  answered. 

The  bill  stated,  that  the  Governor  and 
Company  of  the  Copper  Miners  of  Eng- 
land, in  June  1899,  applied  to  the  plaintiffs 
to  smelt  copper  ore  for  them,  at  their  smelt- 
ing works  at  Llanelly,  and  that  a  memor 
randum  was  then  made  and  signed  by  the 
plaintiffs,  and  by  the  defendant,  W.  Short, 
the  secretary  of  the  company,  whereby  it 
was  agreed  Uiat  the  plaintiffs  should  smelt 
for  the  company,  at  least  75.21  cwts.  of 
copper  ore  per  week,  average  9  per  cent, 
produce,  and  return  the  produce  of  the 
said  ores,  in  good  tough  cake  copper,  to 
the  company,  or  their  order.  That  the  pro- 
duce as  marked  in  the  ticketing  papers, 
should  be  taken  as  the  produce  of  the 
ores ;  that  all  freights  and  dock  dues  should 
be  paid  by  the  plaintiffs,  who  were  to  re- 
imburse themselves  for  the  same,  and  for 
the  smelting  chaiges,  by  their  agent*8 
monthly  drafls  on  the  company.  That  for 
the  security  of  the  due  return  of  the  copper 
smelted,  the  plaintiffs  should  deposit  with 
the  company  certain  promissory  notes,  for 
sums  amounting  together  to  2,969/.  That 
the  plaintiffs  smelted  the  stipulated  quan- 
tity of  ore,  and  returned  the  produce  in 
copper,  until  October  1839  ;  and  part  of  the 
ore  thus  smelted,  was  delivered  to  the 
plaintiffs  by  the  company,  and  the  rest 
purchased  by  the  plaintiffs  for  the  company 
at  the  copper  ore  sales.  That  in  August 
1839,  the  plaintiffs  were  directed  by  the 
company,  in  a  letter  from  the  secretary,  to 
attend  at  a  sale  at  Swansea,  and  purchase  300 
tons  of  copper  ore,  at  a  certain  price  ;  and 
an  agent  of  the  plaintiffs  attended  accord- 
ingly, and  purchased  292  tons;  butthecalcu- 
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lation  of  price  being  intricate,  the  same  was 
bought  at  a  price  somewhat  above  the  limit 
fixed  by  the  company.  That  afterwards  on 
the  13th  of  the  same  month,  the  following 
note  or  form  of  contract  was  sent  to  the 
plaintiffs : — *' London,  August  13,  1839. — 
No.  2337. — Bought  for  account  of  Messrs. 
Glascott,  brothers,  from  the  English  Copper 
Company,  thirty-four  tons  of  tough  cake 
copper,  to  be  delivered  at  Llanelly,  out  of 
the  produce  of  the  292  tons  of  ores,  bought 
by  Uie  English  Copper  Company  at  Swan- 
sea, on  the  7th  instant,  at  the  price  which 
it  will  cost  the  sellers  after  payment  for 
the  ores  and  all  charges  for  smelting,  and 
to  be  paid  for  in  cash  without  discount, 
half  per  cent,  brokerage.  Michael  J.  Ma- 
hony,  sworn  broker."  That  the  plaintiffs 
immediately  refused  to  recognize  the  con- 
tract expressed  in  the  note,  and  so  stated 
to  the  defendant  Short,  and  also  to  the 
other  defendants,  C.  De  Vaux,  J.  Gunston, 
and  S.  Gregson,  who  said,  that  the  same 
was  unauthorized  by  the  company,  and 
not  intended  to  be  acted  upon.  That  the 
plaintifi^s  smelted  the  whole  of  the  ore,  and 
delivered  the  produce  to  the  company,  who 
accepted  the  same.  That  in  October  1839, 
the  plaintiffs  had  a  large  stock  of  copper 
ores  belonging  to  the  company,  and  to 
other  persons,  which  were  necessarily  in- 
termixed ;  and  they  being  then  under  some 
temporary  embarrassment,  the  several 
owners  of  the  copper  ores  were  desirous 
of  obtaining  possession  of  the  premises  and 
the  ores  thereon.  That  the  company  and 
other  of  such  owners,  to  effect  this  object, 
agreed  to  purchase  the  works  for  15,000/., 
subject  to  a  right  of  repurchase  at  the  end 
of  two  years :  the  purchasers  agreeing  to 
apportion  the  ores  among  themselves ;  and 
the  works  were  delivered  up  to  the  pur- 
chasers in  October  1839,  together  with 
all  the  ores  and  smelted  copper.  The 
plaintiffs  aUeged,  that  they  thereby  became 
discharged  from  the  smelting  agreement 
of  June  1839.  In  May  1840,  the  company 
brought  an  action  against  the  plaintiffs  for 
die  sum  of  2,760/.,  the  price  of  thirty-four 
tons  of  copper  under  the  note  or  contract 
of  August  1 839.  The  plaintiffs  alleged, 
that  no  such  contract  had. been  made ;  that 
the  thirty-four  tons  of  copper  never  came  to 
dieir  hands;  and  that  although  the  292  tons 


of  ore  were  smelted,  yet  an  equivalent  in 
copper  was  delivered  up  in  the  manner 
mentioned ;  and  the  bill  prayed  a  discovery 
of  the  said  matters,  and  an  injunction  to' 
restrain  the  action  until  answer.  The 
company,  which  was  a  body  corporate, 
and  the  chairman,  deputy  chairman,  one  of 
the  directors,  and  the  secretary,  were  made 
defendants. 

The  four  last-mentioned  defendants  de- 
murred, on  the  ground,  first,  that  the  rule 
by  which  the  officers  of  a  G9rporation 
might  be  made  defendants  to  obtain  dis- 
covery, applied  to  bills  for  relief,  and  not 
to  bills  for  discovery  merely  ;— secondly, 
that  making  so  many  members  of  a  corpo- 
ration defendants  was  an  abuse  of  the  rule, 
and  if  allowed,  all  the  proprietors  of  an 
incorporated  company  might  be  made  de- 
fendants ; — thirdly,  that  (he  bill  of  dis« 
covery  could  be  sustained  only  against  the 
plaintiffs  at  law — Irving  v.  Thompson  (1), 
Fenton  v.  Hughes  (2) ;  and,  lastly,  that  the 
case  stated  by  the  bill  was  not  such  as 
would  sustain  any  defence  to  the  action  at 
law,  but  would  at  the.  utmost  only  shew 
that  the  plaintiffs  at  law  could  not  sustain 
their  action  ;  that  it  was  the  business  of 
the  plaintiffs  at  law^  to  prove  their  case, 
and  that  the  discovery  to  which  the  defen- 
dant was  entitled,  could  only  be  of  matters 
affirmatively  discharging  him,  not  of  mat- 
ters negatively  evidencing  the  facts  on 
which  he  relied,  by  shewing  that  the  plain- 
tiffs at  law  had  no  title  to  sue,  and  ought 
therefore  to  be  nonsuited — Bolton  v.  the 
Corporation  of  Liverpool  (3). 

Mr.  Jacob  and  Mr,  Loftus  Wigram^  in 
support  of  the  demurrer. 

Mr.  Richards  and  Mr,  Heathjieldf  for 
the  bill,  cited — 

Dummer  v.  the  Corporation  of  Chippen^ 

ham,  14  Ves.  252. 
Le  Texier  v.  Margravine  of  Anspachj 

15  Ves.  164. 
Moodalay  v.  Morton,  1  Bro.  C.C.  469. 
fVych  v.  Meal,  3  P.  Wms.  310. 

(1)  9  Sim.  17  ;  s.c.  8  Law  J.  Rep.  (n^.)  Chanc. 
337. 

(2)  7  Ves.  V88. 

(3)  3  Sim.  472 ;  s.  c.  1  Myl.  &  K.  92  ;  1  Law  J. 
Rep.  (n.8.)  Cbanc.  166. 
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Mayor ^  8fc.  of  London  v.  Levy,  8  Ves. 

898. 
Lord  Redesdale,  Treatise^  p.  158,  (2nd 

and  8rd  edit.) 
Angell  V.  Angell,  1  Sim.  8i  Stu.  88 ; 

8.  c.  1  Law  J.  Rep.  Chanc.  6. 

Dec.  8. — The  Vice  Chancellor. — Tl\e 
bill  represents  a  variety  of  circumstances, 
many  of  which  I  do  not  see  the  use  of 
stating,  except  so  far  as  they  may  assist 
in  making  clear  the  contract,  or  rather  the 
broker's  note  of  1889.  The  language  of 
the  note  is  such  that  there  is  nothing  which 
enables  the  Court  to  guess  at  its  meaning, 
unless  it  be  the  preliminary  statement  of 
the  bill,  as  to  the  agreement,  and  what  was 
done  before  and  after  it.  It  is  represented 
that  the  Copper  Mining  Company  have 
brought  an  action*  against  the  plaintiffs,  in 
respect  of  the  contract  of  August  1819  : 
then  it  says,  that  the  contract  is  fictitious, 
and  that  no  such  contract  was  ever  entered 
into ;  and  it  represents,  I  think  sufficiently, 
that  the  four  demurring  parties  are  officers 
of  the  company  ;  and  there  is  a  statement 
that  the  defendants  generally  have  books 
and  papers  relating  to  these  matters  in 
their  possession.  The  plaintiffii  at  law 
may  very  possibly  have  evidence  to  support 
their  case,  which  it  may  be  necessary  for 
the  defendants  to  rebut  by  other  evidence. 
The  bill  does  not  seek  to  force  the  defen- 
dants to  admit  that  they  have  no  case  at 
law,  but  it  seeks  to  make  them  produce 
documents  and  other  evidence  which  they 
may  offer  in  opposition  to  any  evidence 
which  is  to  be  brought  against  the  defen- 
dants at  law  ;  and  this,  I  think,  the  plain- 
tiffs on  this  bill  are  entitled  to  do.  The 
question  then  is,  whetlier  such  a  bill  can 
be  sustained,  as  against  these  demurring 
parties ;  and,  I  think,  there  is  plenty  of 
authority  to  sustain  it.  In  the  2nd  edition 
of  Mitford^  p.  158,  there  is  a  passage  iden- 
ticaUy  word  for  word  with  a  passage  in 
the  4th.  Lord  Redesdale  was  a  great  ob- 
server of  what  was  going  on  in  this  court ; 
and  there  is  the  same  passage  on  this  sub- 
ject in  the  second  and  subsequent  editions 
of  his  Treatise.  It  may  be  perfectly  true, 
that  Sir  J.  Leach  made  the  observation 
which  is  attributed  to  him  in  Angell  v. 
Angell;  yet  I  think  there  was  sufficient 


reason  why  the  demurrer  in  that  case  should 
have  been  allowed.  If  that  opinion  is  right, 
it  would  not  be  an  authority  against  the 
other  point  involved  in  that  case,  that  a 
bill  will  lie  against  a  corporation  and  their 
agents  for  discovery  only. 

The  language  of  Lord  Redesdale,  in  both 
editions  of  his  work,  is  in  most  general 
terms  :  *'It  has  been  usual,  where  a  dis- 
covery of  entries  in  the  books  of  a  corpo- 
ration, or  of  any  acts  done  by  the  corpo- 
ration, has  been  necessary,  to  make  their 
secretary  or  book-keeper,  or  other  officer, 
a  party."  Now,  if  you  may  make  an  officer 
other  than  the  secretary  a  party,  which  this 
language  clearly  imports,  it  seems  to  fol- 
low, that  not  only  the  secretary,  but  the 
governor  or  deputy  governor,  or  any  other 
person,  may  be  made  a  party,  on  the  alle- 
gation that  he  has  books  and  papers  in 
his  possession,  whereby  the  truth  of  tiie 
several  matters  would  appear.  I  think  I 
am  actually  bound  by  the  authority  I  find ; 
and,  indeed,  I  have  always  considered  this 
to  be  the  law  of  the  court. 

Demurrer  overruled, 

Dec.  9. — The  order  nm  for  dissolving 
the  common  injunction  having  been  ob- 
tained on  the  coming  in  of  the  answer  of 
the  company,  it  was  now  moved  to  make 
the  order  absolute. 

Mr,  Loftus  Wigram^  for  the  motion, 
cited  Joseph  v.  Douhleday  (4). 

Mr,  Richards  and  Mr,  Heathjield,  contri, 
submitted,  that  the  evidence  which  was 
most  material  to  the'  plaintiff  on  the  trial 
at  law,  and  to  obtain  which  the  bill  of  dis- 
covery was  filed,  was  that  which  would 
no  doubt  be  elicited  from  the  answer  of  the 
officers  of  the  company ;  and  that  the  in- 
junction should  be  continued  until  the 
officers  had  answered,  or  the  discovery 
would  be  useless. 

The  Vice  Chancellor  said,  it  was  a 
matter  of  course  to  dissolve  the  injunction 
against  the  company,  when  they  had  put 
in  their  answer. 

Order  absohUe^ 

(4)  1  Ves.  &  Bea.  497. 
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FAULKEMER  V,  DANIEL. 


Receiver — Mortgagee — Tenant  for  Life 
— Charge — Keeping  down  ItUerett — Con* 
tingerU  Legacy. 

A^  being  seised  of  an  estate  in  fee  simple, 
m  Jamaica f  subject  to  a  mortgage  in  favour 
of  B,  devised  the  same  to  C  for  life,  with 
remainder  to  his  first  and  other  sons,  in  tail 
male,  with  remainder,  in  default  of  such 
issue,  to  the  right  heirs  of  A  :  A  then  gave 
a  legacy  of  5,000/.  to  L,  on  the  last  con* 
tmgency  happening,  payable  out  of  the  same 
estate.  A,  by  the  same  will,  created  other 
charges  on  the  estate,  and  also  empowered 
C  to  charge  the  estate  with  certain  portions 
for  his  daughters.  C,  by  his  will,  devised 
the  estate  to  his  daughters  for  successive 
estates  for  life,  with  remainders  to  their  first 
and  other  sons  in  tail,  subject  to  the  mart" 
gage  to  B,  who  was  in  possession  of  the 
estate,  and  to  other  charges  after  a  prior 
life  estate  to  his  wife.  The  personal  repre* 
sentatives  of  L  did  not  dispute  that  B  was 
entitled  to  possession  of  the  estate,  if  any- 
thing remained  due  to  him  on  his  mortgage. 
It  was  admitted  by  the  personal  representa^ 
tices  of  L,  that  C  had,  out  of  the  income  of 
the  estate,  paid  off  part  of  the  mortgage 
and  of  the  charges  created  by  the  will  of  A, 
and  had  taken  assignments  of  some  of  such 
charges  to  preserve  a  claim  on  the  estate,  in 
the  event  of  his  having  issue  male : — Held, 
that  the  tenant  for  life  was  entitled  as  against 
the  devised  estate,  to  stand  in  the  place  of 
the  mortgagee  for  so  much  of  the  rents  and 
profits  as  during  his  lifetime  had  been  ap* 
plied  m  reduction  of  the  principal  sum  due 
on  the  mortgage ;  and  that  the  personal  re* 
presentatives  of  L  were  not  entitled  to  have  a 
receiver  appointed  over  the  estate,  as  against 
B,  the  assignee  of  C,  of  the  charges  paid 
off  by  him ;  and  that  the  personal  representa* 
dves  of  L,  having  failed  to  shew  that  there 
was  not  vested  in  B,  the  mortgagee,  a  title 
to  charges  on  the  estate  prior  to  their  claim, 
and  exceeding  in  amount  the  amount  of  com* 
pensation  money  standing  in  the  name  of  the 
Accountant  General,  there  was  no  ground 
for  ordering  the  same  to  be  transferred  into 
the  cause. 

New  Series,  X— Chang. 


In  this  case  the  bill  was  filed  by  Sir 
A.  B.  Faulkener  and  Ann  his  wife,  the 
latter  being  the  administratrix  of  Dame 
Jannet  Grant,  deceased,  formerly  Jannet 
M*Leod,  spinster,  against  Thomas  Daniel 
and  John  Daniel,  Jane  MXeod,  James 
M'Leod,  and  other  persons  claiming  lega- 
cies or  annuities  under  the  will  of  John 
M%eod,  dated  the  1 3th  of  January  1775. 
By  that  will,  the  testator  devised  his  estate 
called  "  Colbecks,"  in  Jamaica,  to  trustees, 
upon  trust,  for  such  child  as  he  might  have 
by  his  then  wife,  at  the  time  of  his  death,  or 
bom  in  due  time  afterwards ;  and  in  default 
of  such  issue,  in  trust  for  his  nephew,  John 
M'Leod,  the  eldest  son  of  Donald  MXeod, 
during  his  life,  with  remainder  to  the  first 
and  other  sons  of  the  said  John  M'Leod, 
in  tail  male,  with  similar  limitations  to  the 
said  Donald  M'Leod,  the  testator's  bro- 
ther, and  his  second  and  other  sons,  with 
remainder  in  trust,  for  the  testator's  own 
right  heirs  for  ever.  The  will  then  be- 
queathed to  the  said  Jannet  M'Leod,  in 
manner  following — **  And  upon  this  last- 
mentioned  contingency,  failing  heirs  male 
of  my  said  brother,  and  of  my  said  estate 
going  to  my  right  heirs  more  remote  as 
aforesaid,  then  I  do  hereby  charge,  sub- 
ject, and  make  liable  my  said  estate  with 
the  payment  of  the  sum  of  5,000/.  to  my 
niece,  Jannet  M'Leod,  over  and  above  the 
sums  of  money  hereinbefore  left  and  be- 
queathed to  her."  By  the  will,  power  was 
given  to  J.  M'Leod  to  charge  the  estates 
in  favour  of  his  daughters,  and  he  accord- 
ingly created  such  diarges  by  will.  The 
bill  prayed  an  account  of  the  receipts  and 
payments  of  the  defendants  Messrs.  Da- 
niel, as  mortgagees  in  possession  of  the 
Colbecks  estate,  devised  bv  the  will,  and 
payment  of  the  legacy  of  5,000/.,  after 
satisfaction  of  what,  if  anything,  remained 
due  to  those  parties,  and  also  for  the  ap- 
pointment of  a  receiver  and  consignee  of 
the  proceeds  of  the  said  estate,  and  for  a 
transfer  into  court  of  a  sum  of  money 
awarded  by  the  commissioners  acting  under 
the  Slave  Compensation  Act,  as  due  in 
respect  of  the  Colbecks  estate,  and  stand- 
ing in  the  name  of  the  Accountant  General, 
subject  to  the  present  suit. 

The  material  allegations  of  the  bill 
having  been  in  substance  stated  ]}y  his 
Lordship  in  his  judgment,  and  his  Lord- 
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ship  having  decided  the  case  on  those 
allegations,  without  adverting  to  any  of 
the  answers,  it  has  been  deemed  unneces- 
sary to  refer  to  them  here. 

Mr,  JVigram  and  Mr.  Reynolds  now 
moved  for  the  appointment  of  a  receiver 
and  consignee  of  the  rents,  profits,  and 
proceeds  of  the  Colbecks  estate,  and  for 
the  payment  into  court  of  the  compensa- 
tion money,  standing  in  the  name  of  the 
Accountant  General,  and  cited — 

Toulmin  v.  Steere,  8  Mer.  200. 

Bertie  v.  Ahingdont  ibid.  560. 

y^stley  V.  Miller,  1  Sim.  298. 

Ellicombe  v.  Gompertz,  3  Myl.  &  Cr. 
127. 

Barry  v.  Wright,  5  Russ.  142. 

Mr,  Knight  Bruce  and  Mr,  Teed,  contra, 
cited — 

fVydham  v.  Lord  Egremont,  Amb.  753. 
Lord  Buckingham  v.  Dvury,  3  Bro.  P.C. 

497. 
Forbes  v.  Moffat,  18  Ves.  384. 
Drinkwater  v.  Combe,  2  Sim.  &  Stu. 

340 ;  s.  c.  3  Law  J.  Rep.  Chanc.  178. 
fVigsell  V.  mgsell,  2  Sim.  &  Stu.  364  ; 

8.  c.  4  Law  J.  Rep.  Chanc.  84. 

The  Lord  Chancellor. — The  facts  as 
stated  by  the  plaintiffs*  bill,  as  far  as  they 
apply  to  the  question  now  before  me,  are 
shortly  these  r—John  M*Leod,  the  testa- 
tor, in  1765,  mortgaged  the  estate  called 
Colbecks  for  a  large  sum  of  money ;  and, 
by  his  will,  in  1775,  charged  his  debts  and 
legacies  and  annuities  on  his  real  estate, 
and  gave  the  residue  of  his  estate,  real  and 
personal,  to  trustees,  in  trust  for  his 
nephew,  John  M*Leod,  for  life,  remainder 
to  his  first  and  other  sons  in  tail,  remainder 
to  his  own  right  heirs,  and  on  that  contin- 
gency happening  and  failure  of  issue  of  his 
brother,  and  his  estate  going  to  his  right 
heirs  more  remote,  he  charged  and  made 
liable  his  estate  to  the  payment  of  5,000^. 
to  his  niece  Jannet,  and  he  empowered  his 
nephew  to  charge  the  estate  with  certain 
portions  for  his  daughters.  The  testator 
died  in  1775,  leaving  his  brother  his  heir, 
and  he  died  in  1786,  leaving  the  devisee, 
John  M*Leod,  his  heir,  who  died  in  1822, 
without  issue  male,  but  leaving  daughters, 
to  whom  he,  by  will,  devised  the  estate  for 
successive  estates  for  life,  with  remainder 


to  their  first  and  other  sons  in  tail,  subject 
to  the  mortgage  of  the  year  1765,  and 
other  charges  after  a  prior  life  estate  to 
his  wife.  These  daughters  of  John 
M *Leod  were  the  co-heiresses  of  the  tes- 
tator, on  the  death  of  their  father  without 
issue  male ;  and  assuming,  as  the  bill  does, 
that  the  5,000/.  became  payable  on  that 
event,  and  that  the  plaintiffs  are  entitled 
to  it,  the  question  is,  whether  they  are  in 
respect  of  such  right  entitled  to  have  a 
receiver  over  tlie  Colbecks  estate,  and  the 
compensation  money  for  the  slaves  paid 
into  court ;  which  cannot  be  the  case  if  the 
parties  in  possession  are  entitled  for  them- 
selves or  others  to  the  mortgage  of  1 765, 
or  to  such  part  of  it,  if  any,  as  remains 
unpaid,  or  to  any  charges  on  the  estate 
prior  to  the  plaintiffs*.  This  the  plaintiffs 
do  not  dispute ;  but  to  meet  this  objection 
they  contend,  that  the  mortgage  and  other 
charges  are  as  against  their  claims  to  be 
considered  as  satisfied,  and  for  this  pur- 
pose first  allege  that  all  the  rents  of  the 
estate  ought  to  have  been  applied  in  dis- 
charging the  mortgage  and  other  charges ; 
and  that  if  they  had  been  so  applied,  the 
mortgage  and  charges  would  have  been 
paid. 

The  bill  then  alleges  that  John  M*Leod, 
the  tenant  for  life,  had,  out  of  the  income 
of  the  estate,  paid  or  directed  to  be  paid 
part  of  the  mortgage  and  of  the  other 
charges,  and  had  taken  assignments  of 
some  of  such  charges  to  preserve  a  claim 
on  the  estate,  in  the  event  of  his  having 
issue  male  ;  and  contends  that  as  against 
the  plaintiffs*  demand  he  was  not  entitled 
to  keep  alive  those  charges  on  the  estate, 
and  goes  on  *  to  admit,  or  at  least  not  to 
dispute,  that  at  the  death  of  John  M'Leod, 
in  1822,  about  4,000/.  of  the  mortgage 
remained  unpaid.  Now,  if  the  plaintiffs' 
equity,  as  asserted,  against  John  M'Leod, 
were  well  founded,  apd  if  he  could  not, 
from  the  nature  of  his  interest  in  the  estate, 
keep  alive,  as  against  the  mortgagees,  the 
charges  which  were  made  in  his  lifetime, 
how  can  the  plaintiffs,  on  that  or  any  prin- 
ciple, make  out  that  this  4,000/.,  due  at 
his  death,  has  been  discharged  ?  They  say 
by  their  bill  that  the  mortgagees  who  were 
in  possession  received  sufficient  to  dis- 
charge it.  Supposing  that  to  be  so,  and 
that  the  income  of  the  tenants  for  life  (for 
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from  that  time  there  had  been  constantly 
tenancies  for  life  on  the  estate)  had  been 
applied  in  discharging  what  remained  due 
on  the  mortgage,  such  tenants  for  life  were 
clearly  not  bound  to  do  more  than  keep 
down  the  interest  on  the  mortgage  debt, 
and  are  consequently  entitled,  as  against 
the  estate,  to  stand  in  the  place  of  the 
mortgagees  for  so  much  of  the  rents  and 
profits  as  has  been  applied  in  reduction  of 
the  principal.  During  the  whole  of  this  term 
the  parties  in  possession  were  not  only 
entitled  to  what  remained  due  of  the  mort- 
gage of  1765,  but  were  entitled  to  other 
charges  created  by  John  M'Leod ;  and  the 
bill  complains  that  they  applied  the  rents 
and  profits  to  keep  down  the  interest  on 
those  charges,  instead  of  discharging  the 
principal  of  the  old  mortgage.  This  was 
the  proper  course,  as  between  the  tenant 
for  life  and  the  owners  of  the  inheritance  ; 
and  if  so,  the  plaintifl^  have  failed,  in  their 
own  way  of  stating  the  case,  in  shewing 
that  the  mortgage  and  charges  prior  to 
theirs  had  been  discharged.  This  is  a 
sufficient  answer  to  the  application  for  a 
receiver.  I  therefore  avoid  discussing 
the  equity  asserted  against  John  M*Leod, 
because  it  may  unnecessarily  anticipate 
points  which  the  plaintiffs  may  be  desirous 
of  raiping  at  the  hearing.  I  may,  how- 
ever, observe,  that  the  plaintiffs  are  seek- 
ing  to  have  the  point  decided  against  the 
personal  estate  of  John  M'Leod,  without 
having  any  personal  representative  before 
the  Court. 

Being  of  opinion  that  the  plaintiffs  have 
faHed  in  shewing  on  the  pleadings  that 
there  is  not  vested  in  the  defendant  a  title 
to  charges  on  the  estate  prior  to  their 
claim,  and  exceeding  in  amount  the  com- 
pensation money  standing  in  the  name  of 
the  Accountant  General,  I  am  of  opinion 
that  no  case  is  made  for  transferring  into 
the  cause  the  amount  of  such  compensation 
money,  now  standing  in  the  name  of  the 
Accountant  General,  and  awaiting  the 
award  of  the  commissioners.  I  have 
thought  it  more  satisfactory  to  rest  my 
decision  on  the  case  as  made  by  the  plain- 
ti£&,  and  have  therefore  not  adverted  to 
the  case  made  by  the  answer,  but  which 
would,  if  necessary  to  be  resorted  to,  have 
furnished  other  answers  to  this  application. 
The  motion  must  be  refused,  with  costs. 


V.C. 
Dec 


C.    1 
.  8./ 


HORNCASTLB  V.  CHARLESWORTU. 


Partition —  Copyholds, 

There  is  no  jurisdiction  in  equity  to  decree 
a  partition  of  copyhold  lands^  either  where 
the  bill  relates  to  lands  of  that  tenure  only^ 
or  to  copyholds  and  freeholds  intermixed. 

The  plaintiffs  and  the  defendants  were 
seised,  to  them  and  their  heirs,  in  undivided 
shares,  or  entitled  according  to  the  custom 
of  the  manor  of  Wakefield,  to  certain  closes 
of  land  situated  at  Ribbledon,  in  the  parish 
of  Kirkburton,  in  the  county  of  York, 
within  the  said  manor ;  and  they  had  been 
admitted  tenants  of  their  undivided  shares. 
The  plaintiffs*  being  desirous  of  having 
their  shares  allotted  in  severalty,  filed  their 
bill  for  a  partition.  The  defendants  de- 
murred for  want  of  equity. 

Mr,  K,  Parker  and  Mr,  Hodgson,  for 
the  demurrers. — By  the  common  law,  joint 
tenants  and  tenants  in  common  were  not 
compellable  to  make  partition.  This  was 
remedied  by  31  Hen.  8.  c.  1.  The  32 
Hen.  8.  c.  32,  extended  the  remedy  to 
joint  tenants  and  tenants  in  common  for 
life  or  years.  These  acts  did  not  extend 
to  copyholds,  because  there  cannot  be  a 
partition  of  them,  without  licence  of  the 
lord,  who  might  otherwise  be  prejudiced 
by  the.  alteration — Co,  Litt,  187,  a;  and 
the  statutes  also  provide,  that  partition 
shall  be  effected  by  writ,  and  copyholds 
are  not  impleadable  at  the  common  law — 

6  Vin,Ahr,   171,  tit.  *  Copyhold,*  (O, 
rf,)  pi.  19. 

Oakely  v.  Smith,  1  Eden,  261. 

BurreU  v.  Dodd,  3  Bos.  &  Pul.  378. 

Scott  V.  Fawcet,  1  Dick.  299. 

1  Maddock  Ch.  Pr.  248,  2nd  ed. ;  332, 
3rd  ed. 

Hall  V.  Freeth,  M.R.,  10th  of  March 
1819,  ibid.  note. 

Whitechurch  v.  Holworthy,  V.C,  Dec. 
1821,  ibid.  note. 

Mr,  Jacob  &nd  Mr,  Elmsley,  for  the  bill. 
—By  the  3  &  4  Will.  4.  c.  27.  s.  36,  writs 
of  partition  are  abolished. 

[The  Vice  Chancellor.  —  In  that  act 
there  is  no  reference  to  equitable  partition. 
I  rather  think  it  was  intended  to  have  it  in 
equity  only.] 


36 


CASES  IN  CHANCERY : 


2  fVatkins  on  Copyholds^  p.  153. 

Allnutt  on  Partition^  p.  94. 

Dodson  V.  Dodson,  Rolls,  1795,  ibid. 

Gaskell  v.  Gaskell,  6  Sim.  643. 
The  jurisdiction  of  this  Court  exists  quite 
independently  of  the  common  or  statute 
law.  This  Court,  in  executing  a  partition, 
can  direct  money  to  be  paid  for  owelty  of 
partition.  The  judgment  on  the  writ  of  par- 
tition had  a  legal  operation ;  and  therefore 
to  give  it  effect  as  to  copyhold,  would  be  a 
plain  interference  with  the  lord's  right. 
This  Court  also  deals  with  complicated 
interests  in  a  manner  which  cannot  be  done 
at  law. 

Baring  v.  Nash,  1  Ves.  &  Bea.  555. 

Swan  y.  Swtm,  8  Price,  516. 
There  is  no  more  interference  with  the 
right  of  the  lord,  than  in  any  other  case 
in  this  court,  in  which  copyholds  are  dealt 
with,  or  than  exists  in  every  case  where  a 
copyholder  aliens  a  part  of  his  tenement. 
He  surrenders,  and  the  lord  is  bound  to 
admit  the  new  tenant.  If  there  were  any 
special  right  in  the  lord  to  refuse  to  do  this, 
that  might  be  an  objection. 

The  Vice  Chancellor. — I  have  always 
considered  this  question  settled.  I  very 
well  remember  a  decision  of  Sir  W.  Grant 
on  the  point,  in  1811 ;  since  which  time,  I 
have  never  met  with  a  person  who  had  a 
doubt  about  it.  There  had  been  a  floating 
opinion  that  the  thing«cou]d  be  done,  but 
it  soon  subsided.  Where  one  party  had 
freeholds  and  another  copyholds,  there 
may  be  a  partition  in  one  sense,  by  giving 
the  whole  of  the  copyholds  to  one,  and  the 
freeholds,  and,  if  necessary,  money  for 
equality  of  partition,  to  the  other  (1).  Since 
the  decision  by  Sir  W.  Grant,  to  which  I 
have  referred,  I  have  never  heard  it  as 
much  as  hinted  that  this  Court  had  juris- 
diction to  make  a  partition  of  copyholds 
merely.  There  is  nothing  gained  by  making 
observations — very  ingenious,  I  confess, — 
as  to  the  mode  in  which  this  Court  makes 
a  partition.  This  Court  has  never  extended 
its  jurisdiction  to  any  new  subject,  but 

( 1 )  Vide  Dillon  o.  Coppin,  Rolls,  Jane  28, 1834, 
S  Law  J.  Rep.  (n.s.)  Cnanc.  SOl,  where  on  a  bill 
for  partition  of  freeholds  and  copyholds,  the  Master 
of  the  Rolls  (Sir  J.  Leach)  ordered  the  whole  of  the 
copjholds  to  be  allotted  to  one,  refusing  ta  sever 
them. 


when  dealing  with  an  old  subject,  has  dealt 
with  it  in  its  own  way.  If  this  Court,  on 
a  bill  filed,  found  persons  variously  entitled 
in  undivided  shares  to  partial  interests,  as 
some  in  fee  simple  and  some  for  life  or 
lesser  estates,  the  Court  could  be  sure  that 
no  injury  was  done,  because  the  convey- 
ances would  be  so  directed,  that  the  divid- 
ed shares  would  be  conveyed  to  the  same 
uses  as  the  undivided  shares  were  pre- 
viously held.  The  jurisdiction  of  this 
Court  is,  in  effect,  an  improvement  on  the 
right  which  existed  at  law ;  but  this  Court 
has  never  assumed  a  jurisdiction  over 
copyholds. 

Demurrers  allowed. 


M.R. 
Nov 


f.R.      \ 
.  9,  10./ 


BALLS  17.  MARORAVE. 


Pleading — Demurrer. 

The  devisee  of  a  lessor  of  copyholds 
brought  an  action  of  covenant  agamst  the 
lessees^  to  recover  arrears  of  rent,  and  filed 
a  bill  of  discovery  in  aid  of  the  action.  The 
bill  alleged,  that  at  the  time  of  granting  the 
lease,  the  lessor  was  **  seised  or  otherwise 
well  entitled**: --Held,  that  the  title  of  the 
lessor  to  the  legal  estate  was  not  alleged 
with  sufficient  cJeamess,  and  a  demurrer  to 
the  bill  was  allowed. 

The  bill  stated,  that  Thomas  Cheek 
was,  for  five  years  and  upwards  previous 
to,  and  at  the  date  of  the  indenture  of  lease 
therein  mentioned,  seised  or  otherwise  well 
entitled,  to  him  and  his  heirs,  for  an  estate 
of  inheritance,  of  or  to  the  messuages  or 
tenements  and  hereditaments  therein  men- 
tioned ;  and  that  being  so  seised  or  enti- 
ded,  he  did,  by  an  indenture  of  lease,  of 
the  81st  of  January  1794,  demise  these 
hereditaments  unto  Joseph  Rowland,  from 
Christmas  1798,  for  a  term  of  ninety-nine 
years,  at  the  yearly  rent  of  26/.  And  by 
the  said  indenture  x>f  lease,  the  said  Joseph 
Rowland  covenanted  that  he,  his  execu- 
tors, administrators,  and  assigns,  or  some 
or  one  of  them,  would  well  and  truly  pay» 
or  cause  to  be  paid,  the  said  yearly  rent 
of  26/.  thereinbefore  reserved,  at  the  days 
or  times,  and  in  manner  thereinbefore  ap- 
pointed for  payment  thereof:  that  Thomas 
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Cheek,  by  his  will,  bearing  date  the  80th 
of  July  1791,  devised  all  his  estates,  in- 
cluding the  hereditaments  comprised  in 
the  lease,  which,  being  copyhold  of  the 
manor  of  Stepney,  he  had  previously  sur- 
rendered to  the  uses  of  his  will,  unto  his 
grandchildren  between  them. 

The  bill  then  stated,  that  Cheek  died  in 
1794:  that  the  grandchildren  were  duly 
admitted:  that  one  of  the  grandchildren 
purchased  the  shares  of  his  brothers  and 
sisters,  which  shares  were  duly  surrendered 
to  him ;  and  that  he  afterward  surrendered 
them  to  the  uses  of  his  will,  and  devised 
them  to  the  plaintiffs,  who  had  also  been 
admitted :  that  Rowland,  the  lessee,  died 
in  1808,  having  bequeathed  his  leasehold 
mterest  in  these  hereditaments  to  his 
daughter,  who,  in  1827,  assigned  them  to 
Thomas  Margrave ;  and  that  the  defendant 
was  Margrave's  executor. 

The  bill  stated,  that  large  arrears  of  the 
rent  of  26L  reserved  by  the  indenture  of 
lease  were  due  to  the  plaintiffs  from  the 
defendant;  and  that  the  plaintiffs  had 
commenced  an  action  of  covenant  against 
the  defendant  in  the  Exchequer  of  Pleas, 
for  the  recovery  of  the  arrears,  but  that 
they  were  unable  to  proceed  with  the 
action  without  the  production  of  the  inden- 
ture of  lease,  which  was  in  the  possession 
of  the  defendant. 

The  bill  prayed  a  discovery  of  the 
matters  therein  mentioned,  and  for  the  pro- 
duction of  the  indenture  of  lease  at  the 
trial  of  the  action.  . 

To  this  bill  the  defendant  put  in  a  de- 
murrer, on  the  ground,  that  it  was  not,  by 
the  bill,  shewn,  or  with  any  sufficient  cer- 
tainty or  precision  alleged  or  averred,  that 
*  the  said  Thomas  Cheek  was,  at  the  time 
of  his  granting  or  purporting  to  grant  the 
indenture  of  lease,  seised  to  him  and  his 
heirs  for  an  estate  of  inheritance  of  or  to 
the  said  messuages  or  tenements  and  here- 
ditaments ;  and  it  therefore  did  not  with 
any  certainty  appear  that  any  covenant  on 
the  part  of  the  lessee  contained  in  the  said 
indenture  of  lease  would  run  with  the  land, 
so  as,  under  the  circumstances  stated  in 
the  said  bill,  to  enable  the  plaintiffs  to  sue 
the  defendant  on  such  covenant ;  but  any 
such  covenant  would,  on  the  contrary,  be 
a  covenant  in  gross. 


Mr.  Kindersley  and  Mr,  Evans^in  sup- 
port of  the  demurrer. — The  title  of  the 
plaintiff  must  appear  clearly  on  the  bill ; 
and  if  it  is  loosely  stated,  the  loose  state- 
ments of  the  bill  must  receive  such  con- 
struction as  is  most  against  the  party 
making  them — Vernon  w.  Vernon  {}).  The 
allegation  that  the  lessor  was  "  seised  or 
otherwise  well  entitled,"  does  not  amount 
to  a  clear  statement  that  he  had  the  legal 
estate.  In  Baring  v.  Na8h(Jt\  such  an 
expression  was  held  sufficient,  because  it 
referred  to  the  title  of  the  defendant,  the 
precise oiature  of  whose  interest  might  not 
be  known  to  the  plaintiff. 

Right  dem.  iefferys  v.  Bucknell,  2  B. 

&  Ad.  279;    s.  c.   9  Law  J.  Rep. 

KB.  804. 
Whitton  V.  Peacochy  2  Bing.  N.C.  41 1 ; 

s.  c.  5  Law  J.  Rep.  (n.s.)  C.P.  124, 
1  Saund.  Rep.  by  WiUiams^  p.  288,  a, 

note. 

Mr.  Pemherton  and  Mr.  Taylor^  contrii. 
— It  is  not  enough,  to  support  a  demurrer, 
to  shew  that  circumstances  may  possibly 
exist  which  would  defeat  a  plaintiff's 
claim.  The  statement  in  the  bill  is,  that 
the  lessor  was  either  legally  or  equitably 
entitled.  It  is  also  stated,  that  he  had  sur- 
rendered these  hereditaments  to  the  uses 
of  his  will — that  his  devisees  were  ad- 
mitted— that  several  other  surrenders  and 
admissions  were  also  made.  That  might 
possibly  take  place  without  the  parties 
having  the  legal  estate,  but  it  is  highly 
improbable;  and  unless  there  is  some 
ground  for  believing  that  all  these  pro- 
ceedings were  irregular,  the  statements  of 
the  bill  must  be  taken  as  a  clear  statement 
of  a  legal  seisin. 

Mr,  Kindersley  replied. 

Nov.  10. — The  Master  op  the  Rolls, 
after  reading  through  the  allegations  of 
the  bill,  said,  that  the  statement  respecting 
the  seisin  of  the  lessor  was  open  to  the 
objection  which  had  been  raised  ;  and  he, 
therefore,  allowed  the  demurrer  without 
costs,  and  gave  leave  to  amend. 

(1)  «MyL&Cr.l71. 
It)  1  Yes.  &  Bea.  551. 
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CASES  IN  CHANCERY  : 


V.C.       1 

N  14*  16    I       ''^^^'^^  ^'  LANGHAM. 

Devise — Contingent  Remainders — Shift* 
ing  Use — Intermediate  Rents  and  Profits — 
Construction  of  Residuary  Devise. 

Appointment  of  estates  to  trustees  to  the 
use  of  A  for  life,  remainder  to  trustees  to 
preserve  contingent  remainders,  remainder 
to  the  first  and  other  sons  of  A  in  tail  male, 
remainder  to  the  use  of  the  right  heirs  of  B, 
for  ever,  and  if  the  tenant  for  life  or  in  tail 
in  possession,  should  become  entitled  to  cer~ 
tain  other  estates,  the  former  estates  to  go 
over  as  if  such  tenant  for  life  was  dead,  or 
tenant  in  tail  dead  without  issue.  In  the 
life  of  A,  but  before  he  had  any  son,  the 
event  happened  on  which  the  first  estates 
were  to  go  over : — Held,  that  the  right  heirs 
of  B  could  not  take  the  rents  and  profits  of 
the  estates  during  the  life,  or  until  the  birth 
of  a  son  of  A,  inasmuch  as  there  was  the 
prior  estate  of  the  trustees  to  preserve  con- 
tingent remainders,  who  could  not  be  con- 
strued to  be  trustees  of  such  rents  and  profits 
for  the  benefit  of  the  persons  entitled  under 
the  remote  limitation  to  the  right  heirs  ofB. 

That  such  intermediate  rents  and  profits 
did  not  pass  by  the  devise  of  *^  all  the  resi* 
due  of  my  real  and  personal  estate,**  in 
the  will  of  the  person  having  the  power  of 
appointment;  although  in  other  parts  of  the 
will  he  had  used  the  word  **  my,"  tn  refer' 
ence  to  estates  subject  to  the  power. 

That  though  the  legal  estate  was  vested 
in  the  trustees  by  the  appointment,  yet  in 
default  of  appointment  of  the  benefictal  tn- 
terest,  the  Court  would  send  a  case  for  the 
decision  of  a  court  of  law,  on  the  question  of 
the  effect  of  the  shifting  clause  in  the  prior 
limitations,  upon  the  application  of  either  of 
the  parties  claiming  under  such  limitation. 

By  an  indenture,  of  April  1804,  and  by 
a  fine  and  recovery,  certain  hereditaments 
were  limited  to  such  uses  as  F.  Tutte 
should  by  deed  or  will  appoint,  and  in 
default  of  appointment  to  the  use  of  F. 
Tutte  in  tail,  with  remainder  to  Sir  James 
Langham,  described  as  the  second  son  of 
the  late  Sir  James  the  elder,  for  life,  with 
remainder  to  the  use  of  trustees  during  the 
life  of  the  said  Sir  James  Langham  to  pre- 
serve contingent  remainders,  with  remain- 


ders to  the  first  and  other  sons  of  the  said 
Sir  James  Langham,  in  tail  male,  with  re- 
mainder to  L.  Christie  for  life,  with  divers 
remainders  over ;  and  there  was  in  the 
indenture  the  proviso — *'  That  in  case  the 
said  Sir  James  Langham,  or  any  issue  male 
of  his  body,  should  become  entitled  to  the 
possession  or  to  the  receipt  of  the  rents  of 
the  family  estates  of  the  said  Sir  James  the 
elder,  deceased,  to  the  amount  of  1,000/. 
a  year,  then  and  in  every  such  case  the  use, 
limitation,  and  estate  thereinbefore  limited, 
in  the  hereditaments  comprised  in  the  said 
indenture,  to  be  for  the  benefit  of  him  or 
them  who  should  so  become  entitled  as 
aforesaid,  and  to  or  for  the  benefit  of  the 
issue  male  of  such  person  or  persons  so 
becoming  entitled  as  aforesaid,  should 
cease ;  and  then  and  in  every  such  case,  all 
and  singular  the  said  hereditaments  and 
premises  should  immediately  thereupon 
from  time  to  time  divest  out  of  the  person 
or  persons  so  becoming  entitled,  and  should 
go  over  in  the  same  manner  as  if  such 
person  or  persons  so  becoming  entitled 
were  actually  dead  without  issue  male. 
F.  Tutte,  by  his  will,  appointed  that,  sub- 
ject to  a  certain  annuity,  and  also  to  a  sum 
in  gross  of  12,000/.,  which  he  directed  to 
be  raised,  all  the  premises  comprised  in 
the  said  indenture  should  be  held  by  the 
plaintiffs,  F.  Morrice,  A.  Wainwright,  and 
A.  H.  Strong,  and  he  did  thereby  appoint 
the  same  accordingly  to  the  use  of  James 
Hay  Langham>  the  eldest  son  of  the  said 
Sir  James  Langham  and  his  assigns  for 
life,  with  remainder  to  trustees  and  their 
heirs,  during  the  life  of  the  said  James 
Hay  Langham,  in  trust,  to  preserve  con- 
tingent remainders,  with  remainder  to  his 
first  and  other  sons  successively  in  tail 
male,  with  remainder  to  the  use  of  tlie 
right  heirs  of  Herbert  Hay  for  ever.  And 
the  will  contained  the  proviso,  that  in  case 
the  person  who,  by  virtue  of  the  above 
limitations,  should  be  tenant  for  life  in 
possession  of  the  premises  comprised  in 
the  said  indenture,  or  any  part  thereof, 
should,  at  the  same  time  become  entitled 
to  the  family  estates  of  the  said  Sir  James 
Langham,  then  that  the  estate  and  interest 
thereby  limited  to  such  tenant  for  life  in 
the  said  premises  should  determine  ;  and 
it  was   also  provided,  that  each  person^ 
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who  should  become  tenant  in  tail  under 
the  said  will,  and  should  became  entitled 
to  the  Lani^ham  estates,  should,  in  like 
manner,  be  deprived  of  all  interest  in  the 
said  premises ;  and  tliat  in  either  of  such 
cases  the  said  premises  should  immediately 
thereupon  go  over  to  the  person  next  in 
remainder,  under  the  limitations  last  afore- 
said, in  the  same  manner  as  the  person 
next  in  remainder  would  take,  if  in  the 
case  of  a  tenant  for  life  he  were  dead,  and 
in  the  case  of  tenant  in  tail  dead  without 
issue.  And  the  said  testator  devised  hii 
said  copyhold  estates  to  the  same  uses, 
and  upon  the  tame  trusts,  as  would  most 
nearly  correspond  with  those  on  which  his 
said  freehold  premises  had  been  so  before 
appointed  and  limited;  and  the  testator 
gave,  devised,  and  bequeathed  all  the  rest 
and  residue  of  his  goods  and  chattels,  and 
real  and  personal  estate  of  every  nature 
and  kind  unto  the  said  F.  Morrice,  A. 
Wainwright,  and  A.  H.  Strong  equally. 
In  another  part  of  the  will,  in  directing 
the  manner  in  which  the  12,000/.  should 
be  raised,  the  testator  had  used  the  words 
"t»y  manors,  farms,  and  lands,  called, 
&c.,"  with  reference  to  parts  of  the  said 
estates  over  which  be  had  a  power  of  ap- 
pointment only.  Sir  J.  Langliam,  the 
father  of  the  defendant  Sir  J.  H.  Langham, 
in  May  1S13,  became  entitled,  under  the 
will  of  bis  brother,  to  an  estate  for  life,  in 
or  to  the  rents  and  profits  of  the  family 
estates  of  Sir  James  the  elder,  to  an  amount 
exceeding  1,000/.  a  year.  F.  Tutte  died 
in  1624,  and  thereupon  J.  H.  Langham 
(now  Sir  J.  H.  Langham),  as  first  tenant 
for  life,  entered  into  possession  of  the 
estates  comprised  in  the  said  indenture  and 


The  plaintiff  claimed  under  the  resi- 
duary clause  in  the  will  of  F.  Tutte  to  be 
entitled,  together  with  the  representatives 
of  the  said  A.  H.  Strong,  deceased,  as 
tenants  in  common,  in  equal  third  parts, 
to  such  rents  and  profits  during  the  said 
interval, — contending,  that  as  the  testator 
had  no  other  freehold  estate  whatever,  the 
residuary  devise  to  them  and  A.  H.  Strong 
of  all  the  rest  and  residue  of  the  testator's 
real  and  personal  estate  included  and 
passed  all  such  interest  in  the  real  estate 
comprised  in  the  indenture  of  1604,  and 
also  in  the  said  copyhold  estates,  as  were 
not  otherwise  disposed  of  hy  the  appoint- 
ment. Thedefendant  W.  A.  Sanford  claim- 
ed to  be  entitled  to  the  same  rents  and  pro- 
tits,  by  virtue  of  the  appointment  in  the 
will  of  1820,  ss  the  heir-at-law  of  Her- 
bert Hay.  The  defendant  Herbert  Lang- 
ham claimed  to  be  entitled  to  the  same  as 
in  default  of  appointment,  as  the  next 
tenant  in  tail,  under  the  limitations  of  the 
indenture  of  1804,  insisting  that  the  cesser 
of  the  interest  of  Sir  J.  Langham  in  1612, 
destroyed  only  his  life  estate ;  and  that 
the  descent  of  the  family  estates  upon  Sir 
J.  H.  Langham,  in  1833,  terminated  his 
estate  tail  only,  and  that  the  next  estate 
tail  thereupon  vested.  L.  Christie  claimed 
also,  under  the  indenture  of  1604,  as  in 
default  of  appointment,  hut  insisted  that 
the  effect  of  the  cesser  of  the  estate  of  Sir 
J.  Langham,  in  16IS,  before  the  remainder 
to  his  issue  male  could  take  effect,  was  to 
destroy  the  estate  limited  to  such  issue 
male,  and  let  in  the  next  in  remainder. 

The  cause  was  heard  in  March  1889, 
when  it  was  referred  to  the  Master  to  make 
various  inquiries ;  and  upon  his  report  as 
to  the  facts,  it  came  on  for  further  direc- 
tions. 

Mr.  Wigram  and  Mr.  Sidebottom,  Tot  the 
plaint!  fl». 

Mt.  Jacob  and  Mr,  Jamei  Parker,  for 
L.  Christie. 

Mr.  K.  Bruce  and  Mr.  Romilly,  for 
Herbert  Langham. 

Mr.  Hodgson  and  Mr.  James  Riutell,  for 
the  heirs  ofHerbert  Hay. 

Mr.  Swantlon  and  JIfr,  Bacon,  for  the 
heir-at-law  of  F.  Tutte. 

Mr.  Lant,  for  the  executors  of  Strong. 


v.c.     \ 

'.  It,  16./ 


Nov, 

Devise — Contingent  Rett 
mg  Use — Intermediate  Ren 
Construction  of  Retidiutry  I 

Appointment  oj  estates  t 
M*e  of  A  for  life,  remainde 
preterve  contingent  remain 
to  the  first  and  other  som  o, 
remainder  to  the  use  of  the  : 
for  ever,  and  if  the  tenant/ 
in  possession,  should  becomi 
tain  other  estates,  the  form 
over  as  if  suck  tenant  for  li 
tenant  in  tail  dead  wilhou 
life  of  A,  but  before  he  h, 
event  happened  on  which 
teere  to  go  over : — Held,  tht 
of  B  could  not  take  the  rer. 
the  estates  during  the  life,  C 
of  a  son  of  A,  inasmuch  i 
prior  estate  of  the  trustees 
tingenl  remainders,  rtho  ci 
stnud  to  lie  trustees  of  such 
for  the  benefit  of  the  person 
the  remote  limitation  to  the 

That  such  intermediate  i 
did  not  pass  hy  the  devise 
due  of  my  retd  and  perse 
the  mil  of  the  person  havi 
apvmnlment;  although  in  o 
mil  he  had  used  the  nord 
ence  to  estates  subject  to  thi 

That  though  the  legal  . 
in  the  trustees  by  the  apf 
default  of  appointment  of  i 
terest,  the  Court  mould  sen 
decision  of  a  court  of  lam,  o 
the  effect  of  the  shifting  cU 
limitations,  upon  the  applies 
the  parties  claiming  under  i 

By  an  iodenture,  of  Api 
a  fine  and  recovery,  certsi 
were  limited  lo  such  u« 
aliould  by  deed  or  will  . 
default  of  appointment  h 
Tutte  in  tail,  with  remaim 
Langliatn,  ^escribed  as  th 
the  late  Sir  James  the  eld 
remainder  to  the  use  of  tru 
life  of  the  said  Sir  James  I 
aerve  contingent  remainde 
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who  should  become  tenant  in  tsil  under 
the  Hid  irill,  and  ahoulil  become  entitled 
(o  the  Langham  estaieB,  should,  in  like 
minner,  be  deprived  of  all  interest  in  the 
■sid  premises ;  and  tliat  in  either  of  inch 
caKK  the  said  premises  should  immediately 
thereupon  go  ovei  to  the  person  next  in 
remainder,  under  the  limitations  last  sfore- 
uid,  in  the  same  manner  as  the  persna 
next  in  remainder  would  lake,  if  in  the 
case  of  a  tenant  for  life  he  were  dead,  and 
in  the  case  of  tenant  in  tail  dead  withoal 
tuue.  And  the  said  testator  devised  hn 
uid  copyhold  estates  to  the  same  uk«, 
and  opon  the  same  trusts,  as  would  most 
nearly  correspond  with  those  on  which  his 
Slid  freehold  premises  had  been  so  before 
appointed  and  limited  ;  and  the  teatator 
gave,  devised,  and  bequeathed  all  the  ren 
and  residue  of  his  goods  and  chattels,  and 
real  and  personal  estate  of  every  naiore 
and  kind  unto  the  said  F.  Morrice,  A. 
Wainwright,  and  A.  H.  Strong  eqully. 
Id  another  part  of  the  will,  in  directisg 
the  manner  in  which  the  ]S,O0OL  sbotdd 
be  raised,  the  testator  had  used  the  word* 
"ny  manors,  farms,  and  land*,  calM. 
&c.,"  with  reference  to  parts  of  the  tad 
nrsies  over  which  he  had  a  power  of  ap- 
pointment only.  Sir  J.  Langham,  tW 
lather  of  the  defendant  Sir  J.  H.  ^^-^~m. 
in  May  1812,  became  entitled,  under  ^ 
will  of  his  brother,  to  an  estate  for  life,  ■ 
or  10  the  rents  and  profits  of  the  b^dw 
HiatetofSir  James  the  elder,  to  an  ^nn 
exceeding  t,OO0f.  a  year,     F.  Tnoc  das 


The  plaimif  : 
dnary  dwaat  a  u 
entitkd.  loneu.;- 
of  the  ED»^  A    i 


interral — cor:^. 
had  DO  oUte"  I'V'_r  . 
retidnan  ne'i*-  j 
ofallUim  j^ 

paaaed  al    tas    c; 


edtnbi-s:^ 
will  rf  .ir 
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CASES  IN  CHANCERY  : 


V.C.      1 

Nov    14*  16    I       '*®'''^'^*  ^'  LANGHAM. 

Devise — Contingent  Remainders — Shift- 
ing Use — Intermediate  Rents  and  Profits — 
Construction  of  Residuary  Devise. 

Appointment  of  estates  to  trustees  to  the 
use  of  A  for  life^  remainder  to  trustees  to 
preserve  contingent  remainders^  remainder 
to  the  first  and  other  sons  of  A  in  tail  male, 
remainder  to  the  use  of  the  right  heirs  of  B, 
for  ever,  and  if  the  tenant  for  life  or  in  tail 
in  possession,  should  become  entitled  to  cer~ 
torn  other  estates,  the  former  estates  to  go 
over  as  if  such  tenant  for  life  was  dead,  or 
tenant  in  tail  dead  without  issue.  In  the 
life  of  A,  but  before  he  had  any  son,  the 
event  happened  on  which  the  first  estates 
were  to  go  over : — Held,  that  the  right  heirs 
of  B  could  not  take  the  rents  and  profits  of 
the  estates  during  the  life,  or  until  the  birth 
of  a  son  of  A,  inasmuch  as  there  was  the 
prior  estate  of  the  trustees  to  preserve  con- 
tingent remainders,  who  could  not  be  con- 
strued to  be  trustees  of  such  rents  and  profits 
for  the  benefit  of  the  persons  entitled  under 
the  remote  limitation  to  the  right  heirs  of  B. 

That  such  intermediate  rents  and  profits 
did  not  pass  by  the  devise  of  *'  aU  the  resi- 
due of  my  real  and  personal  estate,**  in 
the  will  of  the  person  having  the  power  of 
appointment;  although  in  other  parts  of  the 
will  he  had  used  the  word  *'  my,**  in  refer^ 
ence  to  estates  subject  to  the  power. 

That  though  the  legal  estate  was  vested 
in  the  trustees  by  the  appointment,  yet  in 
default  of  appointment  of  the  beneficial  tn- 
terest,  the  Court  would  send  a  case  for  the 
decision  of  a  court  of  law,  on  the  question  of 
the  effect  of  the  shifting  clause  in  the  prior 
limitations,  upon  the  application  of  either  of 
the  parties  claiming  under  such  limitation. 

By  an  indenture,  of  April  1804,  and  by 
a  fine  and  recovery,  certain  hereditaments 
were  limited  to  such  uses  as  F.  Tutte 
should  by  deed  or  will  appoint,  and  in 
default  of  appointment  to  the  use  of  F. 
Tutte  in  tail,  with  remainder  to  Sir  James 
Langham,  described  as  the  second  son  of 
the  late  Sir  James  the  elder,  for  life,  with 
remainder  to  the  use  of  trustees  during  the 
life  of  the  said  Sir  James  Langham  to  pre- 
serve contingent  remainders,  with  remain- 


ders to  the  first  and  other  sons  of  the  said 
Sir  James  Langham,  in  tail  male,  with  re* 
mainder  to  L.  Christie  for  life,  with  divers 
remainders  over ;  and  there  was  in  the 
indenture  the  proviso — *'  That  in  case  the 
said  Sir  James  Langham,  or  any  issue  male 
of  his  body,  should  become  entitled  to  the 
possession  or  to  the  receipt  of  the  rents  of 
the  family  estates  of  the  said  Sir  James  the 
elder,  deceased,  to  the  amount  of  1,000/. 
a  year,  then  and  in  every  such  case  the  use, 
limitation,  and  estate  thereinbefore  limited, 
in  the  hereditaments  comprised  in  the  said 
indenture,  to  be  for  the  benefit  of  him  or 
them  who  should  so  become  entitled  as 
aforesaid,  and  to  or  for  the  benefit  of  the 
issue  male  of  such  person  or  persons  so 
becoming  entitled  as  aforesaid,  should 
cease ;  and  then  and  in  every  sucb  case,  all 
and  singular  the  said  hereditaments  and 
premises  should  immediately  thereupon 
from  time  to  time  divest  out  of  the  person 
or  persons  so  becoming  entitled,  and  should 
go  over  in  the  same  manner  as  if  such 
person  or  persons  so  becoming  entitled 
were  actually  dead  without  issue  male. 
F.  Tutte,  by  his  will,  appointed  that,  sub- 
ject to  a  certain  annuity,  and  also  to  a  sum 
in  gross  of  12,000/.,  which  he  directed  to 
be  raised,  all  the  premises  comprised  in 
the  said  indenture  should  be  held  by  the 
plaintiffs,  F.  Morrice,  A.  Wainwright,  and 
A.  H.  Strong,  and  he  did  thereby  appoint 
the  same  accordingly  to  the  use  of  James 
Hay  Langhani,  the  eldest  son  of  the  said 
Sir  James  Langham  and  his  assigns  for 
life,  with  remainder  to  trustees  and  their 
heirs,  during  the  life  of  the  said  James 
Hay  Langham,  in  trust,  to  preserve  con- 
tingent remainders,  with  remainder  to  his 
first  and  other  sons  successively  in  tail 
male,  with  remainder  to  the  use  of  the 
right  heirs  of  Herbert  Hay  for  ever.  And 
the  will  contained  the  proviso,  that  in  case 
the  person  who,  by  virtue  of  the  above 
limitations,  should  be  tenant  for  life  in 
possession  of  the  premises  comprised  in 
the  said  indenture,  or  any  part  thereof, 
should,  at  the  same  time  become  entitled 
to  the  family  estates  of  the  said  Sir  James 
Langham,  then  that  the  estate  and  interest 
thereby  limited  to  such  tenant  for  life  in 
the  said  premises  should  determine  ;  and 
it  was   also  provided,  that  each  person^ 
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who  should  become  tenant  in  tail  under 
the  said  will,  and  should  become  entitled 
to  the  Langham  estates,  should,  in  like 
manner,  be  deprived  of  all  interest  in  the 
said  premises ;  and  that  in  either  of  such 
cases  the  said  premises  should  immediately 
thereupon  go  over  to  the  person  next  in 
remainder,  under  the  limitations  last  afore- 
said, in  the  same  manner  as  the  person 
next  in  remainder  would  take,  if  in  the 
case  of  a  tenant  for  life  he  were  dead,  and 
in  the  case  of  tenant  in  tail  dead  without 
issue.  And  the  said  testator  devised  his 
said  copyhold  estates  to  the  same  uses, 
and  upon  the  same  trusts,  as  would  most 
nearly  correspond  with  those  on  which  his 
said  freehold  premises  had  been  so  before 
appointed  and  limited ;  and  the  testator 
gave,  devised,  and  bequeathed  all  the  rest 
and  residue  of  his  goods  and  chattels,  and 
real  and  personal  estate  of  every  nature 
and  kind  unto  the  said  F.  Morrice,  A. 
Wainwright,  and  A.  H.  Strong  equally. 
In  another  part  of  the  will,  in  directing 
the  manner  in  which  the  12,000/.  should 
be  raised,  the  testator  had  used  the  words 
"my  manors,  farms,  and  lands,  called, 
&c.,"  with  reference  to  parts  of  the  said 
estates  over  which  he  had  a  power  of  ap« 
pointment  only.  Sir  J.  Langham,  the 
father  of  the  defendant  Sir  J.  H.  Langham, 
in  May  1812,  became  entitled,  under  the 
will  of  his  brother,  to  an  estate  for  life,  in 
or  to  the  rents  and  profits  of  the  family 
estates  of  Sir  James  the  elder,  to  an  amount 
exceeding  1,000/.  a  year.  F.  Tutte  died 
in  1824,  and  thereupon  J.  H.  Langham 
(now  Sir  J.  H.  Langham),  as  first  tenant 
for  life,  entered  into  possession  of  the 
estates  comprised  in  the  said  indenture  and 
appointment ;  and  upon  the  death  of  his 
father  in  April  1833,  he  became  entitled 
to  the  Langham  family  estates,  whereupon, 
under  the  said  proviso,  his  interest  in  the 
appointed  estates  ceased  and  determined. 
At  the  time  when  the  said  Sir  J.  Hay 
Langham  became  entitled  to  the  Langham 
family  estates,  he  had  not,  nor  had  he 
subsequently  any  issue.  The  question, 
therefore,  arose  as  to  the  disposition  of  the 
rents  and  profits  of  the  estates  comprised 
in  the  said  indenture  and  appointment, 
from  the  time  of  the  cesser  of  Sir  J.  H. 
Laogham's  interest  therein,  during  his  life, 
or  until  he  should  have  a  son. 


The  plaintiff  claimed  under  the  resi- 
duary clause  in  the  will  of  F.  Tutte  to  be 
entitled,  together  with  the  representatives 
of  the  said  A.  H.  Strong,  deceased,  as 
tenants  in  common,  in  equal  third  parts, 
to  such  rents  and  profits  during  the  said 
interval, — contending,  that  as  the  testator 
had  no  other  freehold  estate  whatever,  the 
residuary  devise  to  them  and  A.  H.  Strong 
of  all  the  rest  and  residue  of  the  testator's 
real  and  personal  estate  included  and 
passed  all  such  interest  in  the  real  estate 
comprised  in  the  indenture  of  1804,  and 
also  in  the  said  copyhold  estates,  as  were 
not  otherwise  disposed  of  by  the  appoint- 
ment. The  defendant  W.  A.  Sanford  claim- 
ed to  be  entitled  to  the  same  rents  and  pro- 
fits, by  virtue  of  the  appointment  in  the 
will  of  1820,  as  the  heir-at-law  of  Her- 
bert Hay.  llie  defendant  Herbert  Lang- 
ham claimed  to  be  entitled  to  the  same  as 
in  default  of  appointment,  as  the  next 
tenant  in  tail,  under  the  limitations  of  the 
indenture  of  1 804,  insisting  that  the  cesser 
of  the  interest  of  Sir  J.  Langham  in  1812, 
destroyed  only  his  life  estate ;  and  that 
the  descent  of  the  family  estates  upon  Sir 
J.  H.  Langham,  in  1833,  terminated  his 
estate  tail  only,  and  that  the  next  estate 
tail  thereupon  vested.  L.  Christie  claimed 
also,  under  the  indenture  of  1804,  as  in 
default  of  appointment,  but  insisted  that 
the  effect  of  the  cesser  of  the  estate  of  Sir 
J.  Langham,  in  1812,  before  the  remainder 
to  his  issue  male  could  take  effect,  was  to 
destroy  the  estate  limited  to  such  issue 
male,  and  let  in  the  next  in  remainder. 

The  cause  was  heard  in  March  1839, 
when  it  was  referred  to  the  Master  to  make 
various  inquiries ;  and  upon  his  report  as 
to  the  facts,  it  came  on  for  further  direc- 
tions. 

Mr.  fVigram  and  Mr,  Sidehotiom^  for  the 
plaintiffs. 

Mr,  Jacob  and  Mr,  James  Parker^  for 
L.  Christie. 

Mr.  K,  Bruce  and  Mr,  Romilly^  for 
Herbert  Langham. 

Mr.  Hodgson  and  Mr,  James  Russell,  for 

the  heirs  of  Herbert  Hay. 

« 

Mr,  Swanslon  and  Mr,  Bacon,  for  the 
heir-at-law  of  F.  Tutte. 

Mr.  Law,  for  the  executors  of  Strong. 
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CASES  IN  CHANCERY : 


The  authorities  cited  were, — 
Hopkins  V.  Hopkins,  1  Atk.  531. 
Doe  d.  Heneage  v.  Heneage^  4i  Term 

Rep.  13. 
Carr  v.  the  Earl  of  Errol,  6  East,  58. 
Stanley  v.  Stanley,  16  Ves.  419. 
Standen  v.  Standen,  2  Ves.  jun.  589. 
Carrickv,  Errington,  2  P.  Wms.  261. 
Fearne  Conting.  Rem.  255,  (9th  ed.) 
Churchill  v.  Dibben,  9  Sim.  447. 
Walker  v.  Mackie,  4  Russ.  76. 
Hughes  V.  Turner,  3  Myl.  &  K.  666  ; 

8.  c.  4  Law  J.  Rep.  (n.s.)  Chanc.  141. 
Napier  v.  Napier,  1  Sim.  28  ;  s.  c.  5 

Law  J.  Rep.  Chanc.  65. 
Cowes  V.  Hackward,  18  Ves.  168. 

Nov.  16. — The  Vice  Chancellor. — In 
this  case  there  are  four  questions  raised. 
The  first  is  that  which  Mr.  Wigram  has 
argued  for  the  plaintiffs,  which  depends  en- 
tirely upon  the  construction  of  Mr.  Tutte's 
will,  as  compared  with  the  nature  of  the 
estate,  which,  it  is  contended,  was  the  sub- 
ject of  devise,  I  mean  with  respect  to  the 
limitations  that  had  been  made  of  it  by  the 
deed  of  1804.  And,  supposing  the  claim 
of  the  plaintiffs  is  out  of  the  way,  then  there 
are  the  three  questions  that  have  been 
raised  respectively  on  behalf  of  the  gen- 
tleman who  represents  the  right  heir  of 
H.  Hay,  on  behalf  of  Mr.  Langham  Chris- 
tie, and  of  Mr.  Herbert  Langham.  As  to 
some  of  these  questions,  it  really  appears 
to  me  that  there  is  no  doubt  about  them. 

First,  with  respect  to  the  claim  of  the 
plaintiffs.  The  estate  in  question  was,  by 
deed  and  fine  and  recovery,  settled  to  such' 
uses  as  Mr.  Tutte  should  appoint  generally, 
and  in  default  of  appointment  to  him  in 
tail,  and  then  with  remainders  over ;  but 
as  I  understand  it,  there  was  no  remainder 
in  fee  to  him,  except  in  so  far  as  he  might 
be  comprehended  in  the  ultimate  limitation 
in  remainder  to  the  right  heirs  of  the 
settlor.  Then,  that  being  so,  Mr.  Tutte 
makes  his  will  in  the  year  1820,  in  this 
form : — he  says,  '*  First,  I  desire  that  all 
my  just  debts,  funeral  and  testamentary 
expenses  may  be  first  paid  and  satisfied  ;*' 
and  then  he  says,  '*  Secondly,  in  pursuance 
of  the  power  and  authority  reserved  to  me 
by  the  indenture,"  which  he  describes,  **  I 
do  hereby  direct,  limit,  or  appoint  all  that 
the  manors," — and  he  describes  the  parcels 


at  considerable  length — **  to^  the  use  and 
intent"  that  Louisa  Wainwright  may  re- 
ceive an  annuity,  with  remainder  to  the 
use  of  three  persons,  their  heirs  and  as- 
signs, on  trust,  to  raise  a  sum  of  12,000/. 
in  a  given  manner  ;  and  then,  subject 
thereto,  to  the  use  of  James  Hay  Langham 
for  his  life,  with  remainder  to  trustees  to 
preserve  contingent  remainders,  with  re- 
mainder to  his  first  and  other  sons  in  tail, 
and  then  with  remainder  to  the  right  heirs 
of  Herbert  Hay.  Then  there  are  certain 
provisoes,  upon  which  comment  will  be 
necessary  presently  ;  and  after  the  provi- 
soes there  comes  a  devise : — '*  I  give  and 
devise  all  and  every  my  copyhold  and  cus- 
tomary messuages,  cottages,  and  heredita- 
ments, with  their  and  every  of  their  rights, 
members,  and  appurtenances,  unto  the  said 
A.  H.  Strong,  his  heirs  and  assigns,  accord- 
ing to  the  custom  of  the  several  manors 
whereof  such  copyhold  or  customary  here- 
ditaments are  holden,  nevertheless  upon 
such  trusts,  and  with,  under,  and  subject 
to  such  powers,  provisoes,  and  limitations, 
and  to  and  for  such  intents  and  purposes 
as  will  nearest  and  best  correspond  with 
the  uses  and  trusts  hereinbefore  limited,  of 
and  concerning  my  said  manors  and  free- 
hold hereditaments  hereinbefore  directed, 
appointed,  and  limited."  He  then  dis- 
poses of  his  books,  and  then  follows  the 
residuary  clause — "  And  as  to  all  the  rest 
and  residue  of  my  goods  and  chattels,  and 
real  and  personal  estate  of  every  nature 
and  kind,  including  in  the  latter  the 
aforesaid  sum  of  12,000/.,  or  such  part 
thereof  as  I  shall  not  give  and  bequeath 
by  some  codicil  or  codicils  to  this  my  will, 
or  some  paper  writing  purporting  to  be  a 
codicil,  I  give  and  bequeath  the  same  unto 
the  said"  three  persons ;  and  then  he  di-  ' 
vides  it  between  them  in  three  parts. 
Now,  it  is  said,  that  inasmuch  as  in  certain 
events  that  have  happened,  a  certain  por- 
tion of  interest  in  the  estate,  which  was 
the  subject  of  appointment,  has  not  gone 
according  to  the  appointment,  that  there- 
fore it  has  passed  by  the  residuary  devise, 
and  that  Uie  expression,  "  the  rest  and 
residue  of  my  goods  and  chattels,  and  real 
and  personal  estate,"  extends  to  that.  It  is 
perfectly  plain,  I  think,  that  so  far  as  there 
was  a  trust  declared  by  the  testator  concern- 
ing the  fee  of  the  copyholds  which  were  de- 
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vised  to  trustees  up6n  such  trusts  as  would 
most  nearly  correspond  with  tlie  freehold 
estate,  tliat  that  being  his, — the  testator's 
estate,  in  the  ordinary  sense  of  the  word, 
so  far  as  the  trusts  which,  in  substance  and 
in  event,  were  declared  by  the  will,  did 
not  exhaust  the  whole  beneficial  interest, 
the  surplus  of  the  beneficial  interest  would 
pass  by  the  residuary  devise. 

Then,  it  is  said,  that  the  surplus  of  the 
freehold  estate  has  also  passed  by  the  resi- 
duary devise.  I  must  say,  that  upon  read- 
ing the  will,  and  attending  to  the  argu- 
ment, it  is  quite  clear  to  me  that  it  did 
not ;  because  the  case  of  Standen  v.  Stan- 
den,  and  cases  of  that  kind,  appear  to  me 
to  have  nothing  whatever  to  do  with  the 
matter.  The  question  is,  whether,  on  the 
face  of  the  will,  it  appears  that  there  was 
an  intention  in  the  testator  to  pass  by  devise 
any  portion  of  the  estate  which  was  subject 
to  appointment.  Now,  it  appears  to  me 
to  be  quite  impossible  to  look  at  this  will 
without  seeing, — and  that  was  the  reason  I 
read  so  much  ofit  as  I  have  done  at  length, — 
without  seeing  that  the  testator  has  divided 
his  vi'ill  into  parts,  and  that  the  second 
part  is  made  wholly  and  exclusively  to  be 
applicable  to  the  subject  of  the  freehold 
estates  over  which  he  had  exercised  the 
power.  He  begins  the  clause  by  saying, 
— "And  secondly,  in  pursuance  of  the 
power,"  and  he  confines  himself  entirely 
to  the  execution  of  the  power,  and  finally 
ceases  to  notice  the  estate  which  was  sub- 
ject to  the  power  when  he  comes  to  the 
clause  in  the  direction  of  the  trusts  of  the 
copyholds,  wherein  he  refers  to  **  my  said 
manors  and  freehold  hereditaments  here- 
inbefore directed,  appointed,  and  limited ;" 
and  it  was  quite  plain,  on  the  face  of  the 
will,  that  he  had  completely  exhausted 
the  power,  and  appointed  the  whole  fee 
simple. 

But  then  it  is  said,  that  he  has  referred 
to  these  estates  by  the  term  "my,"  in  the 
Residuary  clause,  because  in  the  course  of 
declaring  the  trusts  concerning  the  fee  of 
the  freehold  hereditaments,  which  were 
appointed  to  the  trustees,  he  has  used  the 
expression,  "my  manors,  farms,  and  lands, 
called  the  Goate."  The  answer  to  that  is, 
that  there  he  is  only  describing  the  parti- 
cular order  in  which  the  sum  of  12,000/., 
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directed  to  be  levied,  shall  be  raised  ;  first, 
a  certain  portion  of  the  estate  is  to  be 
applied,  and  then  another  part;  and  then, 
in  speaking  of  the  parts,  he  speaks  of  them 
simply  as  "  my  manors,  farmsj  and  lands, 
called  the  Goate,  and  my  farm  called" — 
specifying  the  name.  It  is  quite  plain  to 
me,  that  by  this  expression  "  ray,"  he  did 
not  thereby  mean  to  appropriate  to  himself 
in  fee  simple  that  thing,  the  fee  simple 
whereof  he  had  before  exhausted  by  the 
very  appointment  which  he  had  exercised 
over  the  freeholds  ;  and  it  really  appears 
to  me  as  a  matter  of  construction  of  the 
will,  that  though  the  surplus  of  the  copy- 
holds would  pass,  because  it  was  the  testa- 
tor's, strictly  speaking,  the  surplus  interest 
in  the  freeholds,  which  eventually  became 
unappointed,  cannot  pass  by  this  residuary 
devise. 

If,  then,  the  claim  of  the  plaintiff  is 
out  of  the  question,  I  miist  consider  the 
three  other  conflicting  claims.  Now,  the 
claim  which  has  been  made  on  the  part  of 
the  heir  of  Herbert  Hay,  is  a  claim  which 
I  can  dispose  of,  because  it  is  merely  an 
equitable  claim ;  the  effect  of  the  appoint- 
ment being  to  vest  the  whole  legal  estate 
in  remainder  in  the  trustees,  and  therefore 
any  interest  which  the  heir  of  Herbert 
Hay  can  claim  is  purely  equitable.  Then 
how  does  that  stand?  In  some  respects 
it  stands  in  common  with  the  claims  of  the 
other  claimants;  but  I  have  always  under- 
stood the  rule  to  be,  that  whether  you 
speak  of  the  residue  of  a  fee  simple  estate, 
which  is  vested  in  a  testator,  and  which  is 
not  wholly  devised,  or  whether  you  speak 
of  an  estate  which  is  subject  to  limita- 
tions, liable  to  be  defeated  by  a  general 
power  of  appointment,  if,  in  the  one  case, 
the  testator  does  not  devise  the  whole, 
whatever  is  not  devised  remains  in  him  ; 
and  so  in  the  other  case,  where  the  estate 
is  subject  to  a  set  of  limitations,  only  pre- 
ceded by  a  general  power  of  appointment, 
whatever  is  not  exhausted  by  the  exercise 
of  the  power,  remains  subject  to  the  limi- 
tations. 

Then  observe  how  the  matter  actually 
stood  at  the  time  of  the  testator's  death. 

By  the  deed  of  1804,  the  limitations 
were  (putting  now  the  testator  out  of  con- 
sideration,) to  Sir  C.  Langham,  for  life, 
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with  remainder  to  his  first  and  other  sons, 
with  remainder  to  Langham  Christie  for 
life,  and  then  with  remainder  over.  Sir 
James  Langham  entered  into  possession  of 
the  Cottesbrook  estate  in  the  year  1812  ; 
and  the  parties  all  agree  in  this,  that  his 
estate  would  have  then  ceased.  The  testa- 
tor himself  died  in  1824,  and  afterwards, 
when,  in  1833,  Sir  James  Langham  died, 
Sir  James  Hay  Langham,  his  son,  was  the 
person  on  whom  the  Cottesbrook  estate 
devolved.  Now,  if  the  appointment  had 
not  been  made,  Sir  James  Hay  Langham 
would  have  been  tenant  in  tail  of  the  Cot- 
tesbrook estate,  under  the  limitations  in 
the  deed  of  1804,  but  under  the  will  of 
1 820,  by  virtue  of  the  appointment,  he  was 
made  tenant  for  life ;  and  the  proviso  in 
the  will  of  the  testator  was,  that  if  any 
person  who  should  be  tenant  for  life,  in 
possession  of  the  manors  and  hereditaments, 
or  of  any  part  thereof  which  were  devised 
by  the  will,  should  at  the  same  time  become 
entitled  to  the  settled  estates  of  Sir  James 
Langham,  so  as  to  be  in  the  actual  receipt 
thereof,  then  the  rents  and  interest  therein- 
before limited  to  every  such  tenant  for  life, 
should  cease  and  determine.  That  was  a 
proviso  respecting  the  tenant  for  life ;  and 
then  he  speaks  of  the  case  of  the  tenant  in 
tail,  and  says,  **  In  either  of  the  cases  last  be- 
fore mentioned,  the  said  manors,  messuages, 
lands,  tenements,  hereditaments,  and  pre- 
mises hereby  directed,  limited,  and  ap- 
pointed as  aforesaid,  shall  immediately 
thereupon  go  over  to  ^the  person  next  in 
remainder,  under  the  limitations  aforesaid, 
in  the  same  manner  as  the  said  person  so 
next  in  remainder  would  take  the  same  by 
virtue  of  this  my  will,  if  the  person  so  be- 
coming entitled  to  the  said  estates  of  the 
said  Sir  James  Langham,  being  tenant  for 
life  was  dead,  or  being  tenant  in  tail  was 
dead  without  issue  male.*'  There  seems 
to  be  no  doubt  whatever,  on  the  effect  of 
this  will  that  so  far  as  the  will  operated 
immediately  upon  Sir  James  Hay  Langham 
coming  into  possession  of  the  settled  estate, 
his  interest  under  the  will  would  cease, 
and  that  in  fact  has  raised  the  question. 

It  is  to  be  observed,  that  under  the 
deed  of  1 804,  the  clause  was — [His  Honour 
read  the  proviso]. — On  the  part  of  the 
heirs  of  Herbert  Hay,  under  the  will,  it  is 


insisted  that  he  is  entitled,  and  as  I  under- 
stand it,  the  argument  for  him  is  this,  that 
the  effect  of  the  limitation  is  to  destroy  the 
life  estate  of  James  Hay  Langham,  to  pre- 
serve the  estate  of  the  trustees  to  preserve 
contingent  remainders,  and  nevertheless  to 
give  to  the  person  who  would  take  next  in 
remainder,  provided  there  was  no  issue  of 
James  Hay  Langham,  those  rents  and 
profits  which,  on  the  face  of  the  trust, 
vested  in  the  trustees  to  preserve  contingent 
remainders,  were  to  be  for  the  benefit  of 
James  Hay  Langham,  which,  it  appears  to 
me,  would,  in  the  first  place,  have  the 
effect  of  making  the  heirs  of  Herbert  Hay 
take  immediately  as  the  next  person  in 
remaind/er,  notwithstanding  the  estate  in 
trustees  to  preserve  contingent  remainders 
for  the  benefit  of  the  first  and  other  sons 
of  James  Hay  Langham  ;  and,  moreover, 
which  I  take  to  be  contrary  to  law,  to  in- 
volve this  sort  of  contradiction, — although 
the  trustees  were  only  to  take  the  rents 
and  profits  for  the  benefit  of  James  Hay 
Langham,  yet  they  are  to  hold  them  for 
the  benefit  of  persons  for  whom  they  are 
in  no  sense  trustees,  any  otherwise  than 
as  they  might  be  trustees  in  the  first  in- 
stance to  preserve  the  estate  limited  con- 
tingently to  the  first  and  other  sons  of 
James  Hay  Langham,  and  so,  if  it  were 
necessary,  to  preserve  the  estate  to  the 
right  heirs  of  Herbert  Hay,  but  in  no  other 
manner  whatever.  It  appears  to  me,  it 
is  quite  impossible  to  argue  the  case  on 
behalf  of  the  heirs  of  Herbert  Hay  without 
running  into  a  manifest  inconsistency,  ^nd 
without  in  effect  contradicting  the  principle 
of  Hopkins  v.  Hopkins,  and  other  cases  of 
that  kind,  which  are  unquestionable.  It 
appears  to  me,  that  the  real  effect  of 
Stanley  v.  Stanley,  Heneage  v.  Heneage, 
and  Carr  v.  Lord  Errol,  is  this,  that  the 
Courts  are  bound  to  construe  the  words 
of  cessor,  as  near  as  they  possibly  can, 
in  their  simple  and  ordinary  sense;  and  it 
does  not  appear  to  me  that  there  is  any  mode 
whatever  of  construing  these  words  of 
cessor  in  the  will  of  Mr.  Tutte,  which  can 
have  the  effect  of  giving  any  interest  to 
the  right  heirs  of  Herbert  Hay. 

The  only  question  would,  therefore,  be 
this,  whether  under  the  limitations  in  the 
deed  of  1804,  the  person  who  is  entitled 
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to  take  is  Mr.  Herbert  Langham  or  Mr. 
Langham  Christie;  and  with  respect  to 
that,  I  certainly  think  that  the  point  itself 
is  reasonably  clear.  If  the  parties  desire 
it,  I  will  state  my  opinion,  leaving  them 
then  to  take  the  opinion  of  a  court  of  law ; 
or  if  the  parties  rather  prefer  it,  I  will  ab- 
stain from  giving  any  opinion,  and  send  the 
question  to  a  court  of  law. 

[The  counsel  for  Mr.  Langham  Christie 
submitted,  that  the  question  was  an  equit- 
able one,  the  object  being  to  determine  the 
beneficial  interest  in  property  which  had 
become  legally  vested  in  trustees ;  and 
that  it  was  not  the  habit  of  the  Court  to 
send  a  question  for  the  decision  of  a  court 
of  law,  unless  the  assistance  of  the  court 
of  law  was  needed. — The  counsel  for  Mr. 
Herbert  Langham  submitted,  that  but  for 
the  equitable  interest  in  fee  created  by 
the  will,  either  party  could  bring  an  eject- 
ment; and  there  was  no  reason  for  de- 
priving the  parties  of  their  right  to  a  legal 
adjudication.] 

The  Vice  Chancellor. — It  is  perfectly 
true,  that  the  question  arises  out  of  an 
equitable  interest,  and  that  the  property 
itself,  which  is  the  subject  of  question,  has 
become  equitable.  The  right,  neverthe- 
less, appears  to  me  to  depend  upon  the 
true  construction  of  the  shifting  clause  in 
the  deed  of  1804  ;  and  I  think,  notwith- 
standing a  Judge  may  have  a  tolerably 
strong  opinion  upon  a  legal  point,  if  a 
party  insists  on  the  question  being  sent  to 
a  court  of  law,  it  is  the  habit  of  this  Court 
to  send  it  to  a  court  of  law.  This  is  a 
legal  right;  and,  therefore,  though  I  my- 
self have  very  little  doubt  upon  the  con- 
struction of  the  instrument,  yet  if  Mr. 
Knight  Bruce  does  press  for  a  case,  I  do 
not  see  how  1  can  refuse  it. 

[The  Court  declared,  that  the  plaintiffs 
and  the  representatives  of  Strong  were 
entitled  to  the  rents  and  profits  of  the 
copyholds  during  the  life  of  Sir  J.  H. 
Langham,  or  until  the  birth  of  a  son  ;  and 
that  the  rents  and  profits  of  the  freehold 
during  the  same  time  were  unappointed 
and  undisposed  of  by  the  will.] 
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Power  —  Appointment  —  Mistake  — 
Hotchpot  Clause, 

Parties  having  a  power  of  appointment  of 
certain  funds  amongst  children,  and  no  power 
of  appointment  over  other  funds,  to  which  the 
same  children  were  entitled  in  equal  shares, 
executed  several  instruments,  by  mistake 
assuming  to  appoint  both  funds: — Held, 
that  notwithstanding  the  mistake,  all  the  ap' 
pointments  were  valid  and  operative,  as  to 
the  funds  express'ed  in  t/iem  that  were  sub- 
ject to  the  power ;  but  that  the  effect  of  the 
hotchpot  clauses  contained  in  the  instruments 
of  appointment,  was  to  exclude  the  appoin- 
tees  respectively,  from  the  whole  of  the  bene- 
fits  thereby  intended  to  be  given  to  them, 
unless  they  gave  up  the  whole  of  the  shares 
to  which  they  were  respectively  entitled  in 
the  fund  not  subject  to  the  power. 

P.  Firm  in,  by  a  settlement  in  1793,  on 
his  marriage,  covenanted  to  transfer  certain 
sums  of  bank  and  other  stock,  the  property 
of  his  intended  wife,  then  a  minor,  together 
with  so  much  as  would  make  up  400/.  a 
year,  to  trustees,  for  him  the  said  P.  Firmin 
and  his  wife,  during  their  lives ;  and  after 
the  decease  of  the  survivor,  in  trust  to 
transfer  the  said  trust  monies,  and  to  pay 
the  interest  thereof,  unto  and  among  the 
children  of  the  marriage,  as  the  said  P. 
Firmin  and  his  wife,  or  the  survivor,  should 
appoint,  and  in  default  of  appointment  unto 
all  and  every  the  children  of  the  marriage 
which  being  sons  should  attain  twenty-one, 
and  being  daughters  should  attain  that  age 
or  be  married ;  and  P.  Firmin  thereby  also 
covenanted  to  settle  so  much  stock  as  wobld 
produce  another  annuity  of  400/.,  upon 
trust  to  pay  thereout  an  annuity  of  200/. 
to  his  wife  for  her  life,  and  as  to  the  residue 
in  trust  for  the  children  of  the  marriage, 
which  being  sons  should  attain  twenty-one, 
and  being  daughters  should  attain  that  age 
or  be  married.  And  as  to  so  much  of  the 
monies  as  should  be  necessary  to  answer 
and  pay  the  said  annuity  of  200/.,  in  trust, 
after  the  decease  of  the  wife,  in  such  man- 
ner and  subject  to  such  powers  of  appoint- 
ment, as  were  thereinbefore  expressed 
concerning  the  fortune  of  the  wife.  There 
was  in  the  same  settlement  a  power  for  the 
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trustees  to  alter  or  vary  the  mode  of  in- 
vestment of  the  trust  funds.  The  stock, 
helonging  to  the  wife,  was  accordingly 
transferred  to  the  trustees,  together  with 
184/.  14$.  lOJ.,  to  make  up  the  sum  neces- 
sary to  produce  the  annuity ;  and,  subse- 
quently, before  the  year  1821,  during  the 
joint  lives  of  the  husband  and  wife,  P. 
Firmin  purchased  and  transferred  to  the 
trustees  1 3,333/.  6s,  Sd,  consols,  to  produce 
the  other  yearly  sum  of  400/. 

The  children  of  the  marriage,  who  attain- 
ed vested  interests  in  the  trust  monies, 
were,  Louisa,  wife  ofG.  Sadler,  Georgiana, 
who  attained  twenty- one  and  died,  Har- 
court,  Robert,  and  Sophia.  By  a  joint 
deed,  made  in  November  1821,  a  sum  of 
4,200/.  consols,  part  of  the  trust  funds, 
was  appointed  to  Louisa,  on  her  marriage, 
with  a  declaration  therein,  that  she  should 
not  be  entitled  to  any  fiirther  or  other 
share  in  the  trust  funds,  until  she  should 
have  put  in  hotchpot  the  thereby  appoint- 
ed share,  unless  a  contrary  intention  should 
be  expressed  in  the  instrument,  whereby 
any  further  appointment  should  be  made. 
In  December  1821,  another  joint  appoint- 
ment of  4,200/.  consols,  was  made  in  favour 
of  Harcourt,  with  a  like  declaration  as  to 
bringing  into  hotchpot.  P.  Firmin  died 
in  1826.  In  1827,  the  widow  appointed 
several  sums  of  bank  and  other  stock,  not 
including  any  consols,  to  Robert,  in  trust 
for  Harcourt.  In  1829,  she  also  executed 
an  appointment  of  3,333/.  6^.  8J.,  and 
866/.  135.  4fd.  consols,  to  Robert,  with  a 
declaration  as  in  the  first  appointments  as 
to  hotchpot.  In  May  1830,  several  sums, 
not  including  any  consols,  were  appointed 
to  Mrs.  Sadler;  and,  by  the  same  deed, 
similar  sums  of  like  stock  were  appointed 
to  Robert,  and  it  was  thereby  declared  that 
they  (Louisa  and  Robert)  should  not  be 
compelled  to  bring  into  hotchpot  the  shares 
appointed  to  them  by  the  former  deeds 
poll,  but  that  they  should  not  be  entitled 
to  any  further  share  under  the  settlement, 
until  they  should  have  put  into  hotchpot 
the -shares  thereby  and  by  the  deed  of 
September  1829,  appointed.  Another  ap- 
pointment of  1,902/.  \5s.  consols,  and 
several  sums  of  other  stock  was  at  the 
same  time  made  to  Sophia,  with  a  like 
hotchpot  clause.  No  appointment  was 
made  in  favour  of  Georgiana.  The  moiety 


of  the  husband's  portion  of  the  trust  funds, 
amounting  to  6,666/.  1  Ss,  4(/.,consols,  being 
omitted  out  of  the  power  of  appointment  in 
the  original  settlement  of  1 793,  and  the  ap- 
pointments having  been  executed  in  igno- 
rance of  that  circumstance,  the  whole  of 
the  3/.  per  cent,  stock,  subject  to  the  power, 
was  exhausted  by  the  earlier  appointments, 
and  the  latter  appointments  were  therefore 
of  necessity  either  wholly  or  partially  in- 
operative. The  settlement  made  on  the 
marriage  of  Mrs.  Sadler,  in  November 
1821,  dated  the  day  after  the  first  joint 
appointment,  recited,  by  mistake,  that  the 
whole  of  the  trust  funds  were  then  subject  to 
the  powers  of  appointment ;  and  the  settle- 
ment on  the  marriage  of  Harcourt  Firmin, 
in  December  1821,  contained  a  similar  re- 
cital. 

The  bill  was  filed  by  the  trustees,  to 
obtain  the  directron  of  the  Court  in  the 
appropriation  of  the  trust  funds.  The 
Master's  report  stated  the  funds  in  which 
the  trust  monies  were  from  time  to  time 
invested.  The  cause  was  heard  on  fur- 
ther directions. 

Mr,  Chandkss  and  Mr,  Faber,  for  the 
plaintiffs. 

Mr,  Jacob  and  Mr.  Piggott,  for  the  de- 
fendant Harcourt  Firmin  and  his  wife. 

Mr,  H'igram  and  Mr,  Simpson^  for  Ro- 
bert Firmin  and  his  children. 

Mr,  Sidebottom  and  Mr.  Teed,  for  Mr, 
and  Mrs.  Sadler  and  their  children. 

Mr,  K,  Brxice  and  Mr,  Bellamy,  for 
Sophia  Firmin. 

Mr,  Cooper,  for  the  executors  of  Geor- 
giana. 

The  only  cases  cited  were  upon  the 
effect  of  the  recital  in  Mrs.  Sadler's  settle- 
ment of  November  1821,  as  shewing  the 
mistake  under  which  the  appointment  of 
the  same  date  was  executed. 

Daubeny  v.  Cockburn,  1  Mer.  636. 
Robinson  v.  Bransby,  6  Madd.  349. 

The  Vice  Chancellor. — The  question 
turns  entirely  on  the  effect  of  these  instru- 
ments. The  first  is,  the  appointment  of 
the  12th  of  November  1821.  There  may 
have  been  a  mistake  in  the  minds  of  the 
appointors  at  that  time,  but  if  they  had 
then  the  power  of  doing  that  which  they 
actually  did,  no  question  can  be  properly 
raised  upon  the  deed.    Now,  at  that  time, 
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the  appointors  had  power  to  appoint  the 
4,200/.  consols  to  Louisa;  and,  though 
it  may  be  true  that  they  at  the  same  time 
supposed  they  had  a  larger  power,  their 
erroneous  supposition  in  that  respect  does 
not  affect  the  validity  of  the  act,  which  was 
then  done.  If  therefore  the  connexion 
between  the  appointment  and  the  settle- 
ment, made  the  following  day,  is  such, 
that  the  recital  in  the  settlement  is  intro- 
duced into  the  deed-poll,  it  cannot  have 
the  effect  of  preventing  the  deed-poll  from 
operating  as  it  would  do,  if  the  power  had 
been  ri^tly  understood.  I  think,  that 
under  that  power  Mrs.  Sadler  is  entitled 
to  the  sum  of  4,200/.  consols ;  and  it  would 
be  an  extraordinary  construction  of  the 
transaction  to  say,  that  it  is  to  be  raised 
out  of  the  general  trust  property,  subject  to 
the  power,  and  not  out  of  the  consols,  which 
at  that  time  stood  in  the  names  of  the 
trustees,  subject  to  the  power.  Then  the 
next  question  is  as  to  the  effect  of  the 
hotchpot  clause.  [His  Honour  read  it.] 
My  opinion  is,  that  this  clause,  in  its  terms, 
and  also  upon  the  apparent  meaning  of  the 
parties,  extends  to  all  the  funds ;  for  the 
parties  evidently  then  thought  that  their 
power  did  extend  to  the  whole  fund.  The 
clause  therefore  would  apply  to  every  in- 
strument under  which  Mrs.  Sadler  might 
subsequently  claim  to  take  any  part  of  the 
trust  funds.  The  next  question  is,  as  to 
the  effect  of  the  appointment  to  Harcourt. 
The  parties,  still  under  the  same  erroneous 
supposition  as  to  the  extent  of  their  powers, 
appointed  another  sum  of  4,200/.  consols  to 
Harcourt.  I  can  put  no  other  construction 
upon  this  instrument  than  this :  that  so  far 
as  there  were  consols  subject  to  the  power, 
upon  which  the  appointment  could  operate, 
so  far  it  must  take  effect.  If  then  it  is  the 
fact,  as  stated,  that  there  was  this  sum  of 
14,284/.  145.  lOc/.  consols,  standing  to  the 
account  of  the  trust,  of  which  only  7,6 1 8/. 
]#.  6</.  was  subject  to  the  appointment, 
and  the  remaining  6,666/.  \Ss,  4c/.  not  so 
subject,  the  appointment  could  take  effect 
only  upon  the  residue  of  7,618/.  Is,  6d* 
Then  there  is  the  hotchpot  clause  in  this 
appointment,  which  I  think  must  operate 
with  respect  to  any  part  of  the  trust  funds 
which  Harcourt  might  afterwards  acquire ; 
and,  therefore,  it  must  operate  as  to  that 
part  of  the  trust  fund  which  was  appointed 


to  Robert  for  the  benefit  of  Harcourt  The 
next  question  is,  upon  the  appointment  to 
Robert  in  1829,  which  was  made  in  the 
same  terms  as  the  preceding  appointments 
in  the  year  1821,  and  purports  to  appoint 
4,200/.  consols,  in  two  separate  sums :  the 
appointor  having  at  that  time  no  power  of 
appointment  over  any  such  stock.  If  there 
bad  been  anything  upon  which  this  appoint- 
ment could  operate,  so  far,  as  in  the  case 
of  the  earlier  appointments,  it  must  have 
had  effect ;  but,  if  there  is  nothing  which 
it  can  reach,  it  must  necessarily  fail.  Then 
there  are  the  simultaneous  appointments 
of  May  1 830,  to  Robert  and  Mrs.  Sadler. 
These  did  not  assume  to  affect  the  consols ; 
and  there  is  no  question,  that  they  take 
eff*ect  upon  the  different  sums  of  stock  to 
which  they  relate  ;  but  they  must  be  sub- 
ject to  the  hotchpot  clauses  in  the  prior 
instruments,  under  which  these  appointees 
took  interests.  The  next  appointment  is, 
to  Sophia,  and  under  this  she  will  of  course 
take  those  sums  of  bank  and  other  stock 
which  were  subject  to  the  power,  but  she 
cannot  take  any  part  of  the  consols,  the 
whole  of  which,  so  far  as  the  power  ex- 
tended, having  been  previously  exhaust- 
ed. The  appointments  will  thus  take 
effect,  so  far  as  they  successively  can,  upon 
the  different  funds  subject  to  the  power ; 
and  the  hotchpot  clauses  in  the  instru- 
ments of  appointment  will  have  the  effect 
of  excluding  the  parties  subject  to  them, 
from  participation  in  any  part  of  the  trust 
fund,  which  is  not  appointed,  or  is  not 
capable  of  being  appointed  to  them. 

[Some  argument  arising  with  reference 
to  the  application  of  the  principles  of  his 
Honour's  judgment  upon  the  interests  of 
the  different  parties,  the  case  stood  over.] 

Nov.  21. — The  Vice  Chancellor,  with 
reference  to  the  argument  as  to  the  infer- 
ence to  be  drawn  of  the  intention  of  the 
appointors,  said  that  it  would  not  be  a 
satisfactory  ground  of  decision  to  assume 
that  the  parties  had  some  definite  intention, 
when  it  was  obvious  that  they  did  not 
know  what  they  were  doing.  The  effect 
of  the  appointments  was,  to  give  to  the 
appointees  that  which  was  appointed  by 
the  several  instruments,  so  far  as  there 
were  appoin table  funds  remaining,  to  which 
they  could  apply ;  but  the  hotchpot  clauses 
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deprived  them  of  the  power  of  taking 
under  the  appointments,  so  far  as  they 
were  effectual,  and  of  taking  also  a  share 
in  the  unappointable  fund :  they  had  only 
the  option  of  taking  under  the  appoint- 
ments, so  far  as  they  could,  and  giving  up 
all  other  shares  in  the  trust  monies ;  or  of 
rejecting  the  appointed  funds  altogether, 
and  taking  their  shares  of  such  of  the 
trust  monies  as  did  not  pass  under  the  ap- 
pointments. The  effect  of  that  might  be, 
if  the  parties  so  elected,  to  give  to  the  child 
to  whom  nothing  was  appointed  the  whole 
of  the  unappointable  fund. 


V.C. 
Dec 


.C.      \ 

.  17.  J 


REES  t7.  KEITH. 


Husband  and  Wife — Payment  of  Wife*s 
Mortgage  Debt — Reduction  into  Possession, 

A  woman  was  entitled  to  two  sums  of 
money,  secured  by  certain  mortgages^  the 
legal  estate  in  fee  in  the  premises  comprised 
in  one  of  the  mortgages  being  vested  in  her, 
the  other  in  a  trustee  for  her.  She  married. 
The  mortgagors  being  applied  to  for  pay^ 
ment,  and  being  unable  to  pay  off  the  mort' 
gages,  the  husband  procured  another  person  to 
do  so,  upon  an  agreement  by  him  to  assign  to 
such  person  all  his  (the  husband^s)  interest 
in  the  premises.  The  husband  died  : — Held, 
that  this  was  a  sufficient  reduction  of  tlie 
mortgage  money  into  possession. 

Eleanor  Ward,  in  1820,  lent  a  sum  of 
350/.,  upon  the  security  of  certain  pre- 
mises, partly  freehold  and  partly  copyhold, 
belonging  to  R.  Reeve,  and  the  premises 
were  conveyed  to  P.  Millard,  a  trustee, 
for  a  term  of  years,  for  the  said  Eleanor 
Ward  and  one  Chettleburgh.  who  had  ad- 
vanced some  money  upon  tlie  security  of 
the  same  property.  Eleanor  Ward  after- 
wards lent  a  further  sum  of  1 00/.  on  the 
security  of  the  same  premises,  and  the 
freehold  part  was  in  1829  appointed  by 
lease  and  release,  and  the  copyhold  part 
covenanted  to  be  surrendered  to  the  mort- 
gagee, her  heirs,  and  assigns,  the  legal 
estate  in  fee  in  the  freehold  premises  being 
thereby  vested  in  her.  In  1830,  Eleanor 
Ward  lent  a  sum  of  800/.  upon  the  secu- 
rity of  certain  other  premises  belonging  to 


S.  Cushing,  which  were  also  conveyed  and 
surrendered  to  P.  Millard,  in  trust  for  her. 
Eleanor  Ward  intermarried  with  W,  Rees, 
in  August  1833,  and  in  October  following 
she  wrote  a  letter  to  her  said  trustee,  re- 
questing him  to  call  in  the  sums  of  money 
so  lent,  within  six.  months.  Reeve  being 
unable  then  to  pay  or  procure  payment  of 
the  mortgage  money,  Millard,  the  trustee 
for  Mrs.  Rees,  paid  the  450/.  due  on  his 
mortgage ;  and  Cushing  being  unable  to 
pay  off  the  money  lent  on  his  premises, 
the  same  were  offered  for  sale,  under  a 
power  in  the  mortgage  deed,  but  no  more 
than  600/.  being  offered,  Millard,  in  order 
that  Rees  and  his  wife  should  not  suffer 
any  loss,  paid  them  the  sum  of  800/.,  and 
W.  Rees  signed  a  memorandum,  agreeing 
to  execute  the  necessary  deeds  for  con- 
veying and  assigning  the  property  to  Mil- 
lard. W.  Rees  died,  and  upon  a  reference 
to  the  Master,  in  two  suits,  by  parties  in- 
terested in  his  estate,  the  Master  found 
that  the  payment  of  the  450/.  in  respect  of 
Reeve*8  mortgage  was  not  a  reduction  of 
that  sum  into  possession  by  W.  Rees ;  and 
that  the  payment  of  the  800/.  in  respect  of 
Cushing's  mortgage  and  the  signing  of  the 
memorandum  by  W.  Rees,  was  a  reduc- 
tion by  him  of  that  sum  into  possession. 

The  widow  and  the  representatives  of 
the  husband  both  excepted  to  the  report. 

Mr.  Jacob  and  Mr.  Koe,  for  the  plaintiffs, 
the  executors  of  the  husband,  argued, 
that  the  payment  by  Millard  to  the  hus- 
band, although  no  conveyance  was  exe- 
cuted, was  a  sufficient  reduction  into  pos- 
session of  the  two  sums  of  350/.  and  100/. 

Pur  dew  v.  Jackson,  1  Russ.  1  ;   s.  c.  4 
Law  J.  Rep.  Chanc.  1. 

Honner  v.  Morton,  8  Russ.  65, 

Doswell  V.  Earle,  12  Ves.  473. 

Hutchings  v.  Smith,  9  Sim.  137  ;  s.  c. 
7  Law  J.  Rep.  (n.s.)  Chanc.  128. 

Mr.  Wigram  and  Mr,  Lovat,  for  the  de- 
fendant, the  widow. — This  is  a  debt  still 
owing  by  the  mortgagor  ;  -the  assignment 
has  affected  the  right  to,  but  not  the 
nature  of,  the  debt.  The  husband  could 
not  have  compelled  payment  by  the  mort- 
gagor without  giving  a  re-conveyance  of 
the  legal  estate.  The  legal  estate  was  in 
the  wife ;  she  could  not  have  been  compelled 
to  have  levied  a   fine  to  the  mortgagor 
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without  giving  effect  to  her  equity  for  a 
settlement.  I'be  wife  is  seised  of  the  legal 
estate  in  the  portion  of  the  estate  conveyed 
to  her  in  fee ;  at  the  utmost,  she  is  a  trus- 
tee for  the  mortgagor  or  for  Millard ;  she 
cannot  be  compelled  to  convey  or  release 
the  legal  estate,  except  upon  having  a  pro* 
vision.  The  trustee  was  bound  not  to 
convey  except  as  the  wife,  his  cestui  que 
trust,  should  direct.  DosweU  v.  Earle  is  a 
case  of  acquiescence  by  the  widow  for  nine 
years  afler  the  husband's  death.  It  is  true, 
that  if  a  debtor  to  the  wife  pays  that  debt 
to  the  husband,  the  wife*s  equity  is  gone ; 
but  where  he  is  obliged  to  come  into 
equity,  the  wife  gets  a  settlement.  Can  the 
husband  elude  this  right  in  the  manner 
attempted  in  the  present  case  ? 

The  Vice  Chancellor. — This  is  a  very 
simple  point.  Suppose  the  mortgagor  had 
said,  by  letter,  "Mr.  Rees,  I  owe  your 
wife  45 OZ.,  and  I  herewith  send  you  a 
cheque  for  the  money,"  would  not  the 
debt  have  been  gone  ?  and  would  not  the 
wife  be  a  mere  trustee  of  the  legal  estate 
for  the  mortgagor  ?  The  consequence  of  a 
contrary  doctrine  would  be,  that  if  a  wo- 
man has  a  mortgage  in  fee,  and  she  marries, 
the  debt  could  not  be  paid  off  during  the 
coverture.  It  seems  to  me,  I  confess,  that 
if  the  debt  is  paid,  there  in  an  end  of  the 
wife's  equity.  Payment  is  the  most  un- 
questionablle  reduction  into  possession. 

Plaintiffs^  exception  allowed,     Z)e- 
fendanVs  exception  overruled. 


HERIZ  0.  DB  CASA  RIERA. 


v.c.     > 

Dec.  15, 19.i 

Plea — Illegal  Contract — Foreign  Law. 

To  a  hill  to  carry  into  effect  a  contract 
made  in  a  foreign  country,  and  to  take  an 
account  on  the  footing  of  such  contract,  the 
defendant  pleaded,  that  by  the  law  of  such 
foreign  country  the  contract  between  the 
parties  thereto  was  illegal  and  void^  and 
would  subject  such  parties  to  criminal  pro- 
secution  : — Held,  that  this  was  a  good  plea 
in  bar  to  the  relief  sought  by  the  bill. 

That  the  plea  was  not  double,  on  the 
ground  that  some  of  its  averments  went  only 
to  the  discovery. 


The  bill  stated,  that  the  defendant,  the 
Marquis  de  Casa  Riera,  in  June  1827 
entered  into  a  contract  with  the  Spanish 
government  for  providing  tobacco  for  the 
royal  manufactories  of  Spain  ;  and  he 
agreed  that  Don  Pio  de  Elizalde  should 
have  one- fifteenth  of  the  profits,  but  in 
consideration  of  important  services  ren- 
dered by  Elizalde  to  Riera,  Elizalde  should 
only  be  required  to  advance  one-thirtieth 
of  the  capital,  or  to  be  liable  for  more 
than  one-thirtieth  of  the  loss,  if  any  :  the 
terms  of  the  agreement  being  expressed  in 
a  letter  written  by  Riera  to  Elizalde,  the 
20th  of  June  1 828.  That  Riera  supplied 
the  tobacco  according  to  his  contract  until 
June  1833,  and  realized  large  profits 
thereby;  but  without  accounting  for  or 
paying  to  Elizalde  his  proportion  of  the 
profits.  That  Elizalde  died  in  1 836  intes- 
tate; and  that  the  plaintiffs,  his  sisters, 
were  his  legal  personal  representatives. 
The  bill  stated,  that  the  defendant,  in  reply 
to  applications  of  the  plaintiffs,  had  written 
them  letters  in  the  years  1836  and  1838 
promising  to  come  to  an  account,  but  that 
he  had  aflerwards  removed  to  England. 
The  bill  also  charged  that  some  commu- 
nications had  passed  between  the  defen- 
dant and  an  agent  of  the  plaintiffs  in 
England,  in  which  the  defendant  had  to 
some  extent  admitted  their  claim.  The 
bill  prayed  an  account,  and  a  writ  of  ne 
exeat  regno. 

The  defendant  pleaded,  and  by  his  plea 
averred,  that  at  and  prior  to  the  date  and 
making  of  the  alleged  agreement,  he,  the 
said  Don  Pio  de  Elizalde,  was  a  public 
officer  and  agent  to  the  Spanish  govern- 
ment, and  then  holding,  as  such  public 
officer  and  agent,  an  office  or  ofHces  of 
trust  and  confidence  under  the  said  go- 
vernment, to  wit,  the  office  of  chief 
treasurer  of  the  kingdom,  and  likewise 
the  office  of  councillor  of  state;  and  that 
by  reason  thereof,  by  the  laws  at  that 
time  and  still  in  force  in  the  kingdom 
of  Spain,  the  said  alleged  agreement  was 
and  is  null  and  void,  and  the  parties  to 
any  such  agreement  as  the  alleged  agree- 
ment in  the  said  bill  mentioned,  would 
have  been,  and  were,  and  still  would  be, 
and  are,  by  reason  of  the  premises  afore- 
said, by  the  laws  of  the  said  kingdom  of 
Spain,  liable  to  pains  and  penalties  and 
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criminal  prosecutions,  for  making  and  en- 
tering into  such  alleged  agreement;  and 
the  defendant  also  averred,  that  the  alleged 
agreement,  if  any,  was  made  and  entered 
into  in  the  said  kingdom  of  Spain,  and 
that  at  and  prior  to  the  date  and  making 
of  the  alleged  agreement  this  defendant 
and  the  said  Don  Pio  de  Elizalde  were 
respectively  subjects  of  and  residing  and 
domiciled  in  the  said  kingdom  of  Spain, 
and  under  the  allegiance  of  the  Spanish 
government;  and  the  said  Don  Pio  de 
Elizalde  being,  as  aforesaid,  a  public  offi- 
cer and  agent  of  the  Spanish  government, 
and  holding  as  such  an  office  or  offices  of 
trust  and  confidence  under  the  same  go- 
vernment, the  alleged  agreement  was  and 
is,  by  reason  thereof,  by  the  said  law,  then 
and  still  in  force  in  the  kingdom  of  Spain, 
ipso  factOy  null  and  void ;  and  the  making 
and  entering  into  such  alleged  agreement 
was  and  is,  by  reason  of  the  promise  afore- 
said, a  crime  against  the  laws  of  the  said 
kingdom  of  Spain,  subjecting  the  parties 
thereto  to  pains  and  penalties  and  criminal 
prosecutions  for  the  same. 

Mr.  Wakefield,  Mr,  Jacob,  and  Mr, 
Rogers,  for  the  plea. — A  contract  void  by 
the  laws  of  the  country  in  which  it  is  made 
cannot  be  enforced  in  another  country. 

Armstrong  v.  Armstrong,  3  Myl.  &  K. 
45  ;  s.  c.  3  Law  J.  Rep.  (n.s.)  Chanc. 
101. 

Burge,  Colonial  Law,  vol.  3,  p.  795. 

Story  on  Conflict  of  Laws,  pp.  200,  202. 

De  la  Vega  v.  Vianna,  1  B.  &  Ad.  284 ; 
8.  c.  8  Law  J.  Rep.  K.B.  888. 

Talleyrand  v.  Boulanger,  8  Ves.  447. 

Mr,  K.  Bruce  and  Mr,  Koe,  for  the  bill, 
— This  is  in  fact  a  double  plea  :  a  plea  to 
the  discovery  as  subjecting  the  defendant 
to  penalties ;  and  a  plea  to  the  relief,  on 
the  ground  of  invalidity  in  the  contract. 
There  may  be  a  case  where  the  plaintiff 
may  not  be  entitled  to  an  answer  to  any 
one  of  the  interrogatories  of  his  bill,  and 
yet  there  may  be  no  bar  to  the  relief,  if 
the  case  be  proved  aliunde — Brownsword 
V.  Edwards  (1).  There  is  no  averment  in 
the  plea,  that  by  the  law  of  Spain  the 
agreement  is  avoided ;  although  the  parties 
may  be  subjected  to  pains  and  penalties, 

(t)  i  Ves.  sen.  f46. 


there  may  be  a  title  to  the  relief:  but  this 
is  a  plea  to  the  whole  relief,  as  well  as  to 
the  whole  discovery.  The  criminality  and 
illegality  are  not  necessarily  connected, 
and  the  plea  fails  for  duplicity.  There  are 
two  distinct  agreements  stated  by  the  bill, 
the  original  contract,  and  a  contract  con- 
tained in  the  subsequent  letters  of  the 
defendant;  the  first  contract,  though  illegal 
by  the  laws  of  Spain,  may  form  a  good 
consideration  for  the  subsequently  recog- 
nized contract,  when  the  parties  were  not 
domiciled  in  Spain — Barnes  v.  Hedley  (2). 
The  particular  law  of  Spain,  which  vitiates 
the  original  contract,  should  be  set  out. 
How  else  is  the  Court  to  know  whether 
the  contract  is  void  by  it?  It  must  be 
treated  as  a  fact ;  or  as  a  private  act  of 
parliament,  and  must  be  pleaded  distinctly. 
IVeaver  v.  the  Earl  of  Meat  h,  2  Ves.  sen. 

108. 
The  Attorney    General  v.    Brown,    1 

Swanst.  265. 
Hardman  v.  Ellames,  5  Sim.  640 ;  s.  c. 

3  Law  J.  Rep.  (n.s.)  Chanc.  74. 

The  Vice  Chancellor. — The  bill  in 
effect  represents  only  one  agreement.  The 
whole  contract  made  was,  that  there  should 
be  a  participation  in  the  profits  of  the 
contract  by  the  party  whom  the  plaintiffs 
represent,  to  the  extent  of  a  fifteenth.  It 
appears  to  me,  that  the  letters  alluded  to 
only  acknowledge  the  original  verbal  agree- 
ment, and  are  so  far  evidenceof  that  con- 
tract ;  but  there  is  no  new  contract.  I 
have  looked  at  all  the  subsequent  letters, 
and  I  cannot  see  any  subsequent  promise, 
except  what  might  arise  out  of  the  original 
contract.  There  is  nothing  like  that  which 
it  is  said  there  is — a  double  contract. 
This  is  a  plea  to  the  whole  bill,  and  it 
alleges  the  fact,  that  the  contract  in  ques- 
tion is  contrary  to  the  law  of  Spain,  and 
it  makes  an  averment  to  support  that  plea. 
I  see  nothing  in  that  averment  to  avoid 
the  plea.  If  the  fact  shall  appear  to  be 
as  it  is  represented  by  this  plea,  there  must 
be  an  end  of  the  plaintiffs*  case. 

Plea  allowed,  with  costs;  and  plaintiffs 
undertaking  to  reply;  costs  of  suit 
reserved  (3). 

(J)  t  TaunU  184. 

(3)  See  Fry  t>.  Richardson,  9  Law  J.  Rep.  (n.s.) 
Chanc.  17 1. 


MICHAELMAS  TERM,  1840. 


49 


L. 

June 
Nov 


IBBBTSON  V.  IBBET80N. 


Legacy — Settlement  —  Chattels -^Limi' 
tatUm— Tenant  in  Tml—Void  Gift. 

By  his  willi  Sir  H.  C.  /,  Bart,  devised 
the  reversion  in  foe  of  his  tnansion^house  at 
Denton  Park^  ^c,  to  the  use  of  his  brother , 
C.  I.  (afterwards  Sir  C.  /,  Bart.)  for  life, 
with  remainder  to  trtutees,  ^c,  with  remain' 
der  to  the  use  of  the  first  and  other  sons  of 
C.  J.  successively,  in  tail  male,  with  remain' 
der  to  the  use  cfJ.  T.  7,  m  like  manner,  in 
strict  settlement,  with  remainder  to  tlie  use 
of  Jus  own  daughters  successively,  in  tail 
male,  with  other  remainders  over  for  Ufe 
and  in  tail,  with  remainder  to  his  own  right 
heirs.  Sir  H.  C.  I.  then  proceeded  as  foU 
lows :  ^  I  give  and  bequeath  unto  IV.  C.  and 
M.  W,  their  executors,  administrators,  and 
assigns,  all  my  plate,  pictures,  books,  and 
householdfumiture  in  and  about  my  dwelling' 
house  at  Denton  Park,  upon  trust  to  permit 
the  same  to  be  used  and  enjoyed  by  the  per- 
son  and  persons  who  for  the  time  being  shall 
he  entitled  in  possession  to  my  said  mansion' 
house,  under  or  by  virtue  of  the  settlement 
made  upon  my  marriage,  or  of  the  limitations 
contained  m  this  my  will,  until  a  tenant  in 
tail,  of  the  age  of  twenty-one  years,  shall  be 
tn  the  possession  of  my  said  mansion-house, 
and  then  the  said  plate,  pictures,  books,  and 
household  furmture,  are  to  go  and  belong  to 
such  tenant  in  tail;**  and  Sir  H.  C.  I,  by 
Ms  will,  gave  his  residuary  personal  estate 
to  the  person  who,  at  his  decease,  (and  who 
was  his  brother  C.  L)  should  be  entitled  in 
possession  to  the  mansion-house  at  Denton 
Park;  and  he  appointed  his  brother  C.  I. 
the  executor  of  his  will: — Held,  that  the  gift 
of  the  **  plate,  pictures,**  ^c,  so  far  as  it 
was  framed  to  take  iffect,  after  the  death  of 
C.  /,  was  void ;  and  that  C.  I.  took  absolutely 
the  subject  of  the  specific  gift. 

Sir  Henry  Carr  Ibbetson,  by  his  will, 
dated  the  11th  of  October  1814,  charged 
his  real  and  personal  estate  with  the  pay- 
ment of  his  debts  and  legacies,  and  after 
bequeathing  an  annuity  to  his  wife,  Dame 
Alicia  Mary,  gave  and  devised  his  rever* 
sion  or  remainder,  in  fee  simple,  of  and  in 
his  manors  of  Denton  and  Askwith,  and  in 
the  parishes  of  Otley  and  Weston,  in  the 
New  Sekibs,  X.— Cuanc. 


county  of  York,  and  all  other  his  manors, 
messuages,  farms,  lands,  tenements,  tithes, 
hereditaments,  and  real  estates  in  England, 
unto  trustees  and  their  heirs,  to  the  use  of 
the  Earl  of  Harewoodand  Sir  W.  F.  Mid- 
dleton,  for  the  term  of  1,000  years,  upon 
certain  trusts  therein  mentioned,  and  sub- 
ject thereto  and  from  and  after  the  end  or 
sooner  determination  of  the  said  term,  to 
the  use  of  his  brother  Charles  Ibbetson, 
and  his  assigns,  for  and  during  his  life, 
without  impeachment  of  waste,  with  re* 
mainder  to  the  said  trustees  and  their  heirs, 
during  the  life  of  the  said  Charles  Ibbetson, 
in  trust  to  preserve  contingent  remainders ; 
and  from  and  immediately  after  the  decease 
of  the  said  Charles  Ibbetson,  to  the  use  of 
his  first  son  lawfully  begotten,  and  the 
heirs  male  of  the  body  of  such  first  son, 
with  divers  remainders  over ;  and  the  tes- 
tator by  his  said  will  gave  and  bequeathed 
unto  the  said  trustees,  their  executors, 
administrators,  and  assigns,  all  his  plate, 
pictures,  books,  and  household  furniture, 
in  and  about  his  mansion-house  at  Denton 
Park,  upon  trust  to  permit  the  same  to  be 
used  and  enjoyed jby  the  person  and  persons 
who,  for  the  time  being,  should  be  entitled 
in  possession  to  his  said  mansion-house, 
under  or  by  virtue  of  the  settlement  made 
upon  his  marriage,  or  of  the  limitations 
contained  in  his  will,  until  a  tenant  in  tail 
of  the  age  of  twenty-one  years  should  be 
in  the  possession  of  his  said  mansion-house, 
and  then  the  said  plate,  pictures,  books, 
and  household  furniture  were  to  go  to  and 
belong  to  such  tenant  in  tail ;  and  the  tes- 
tator gave  and  bequeathed  all  the  rest  and 
residue  of  his  personal  estate  and  effects, 
after  payment  of  his  debts  and  legacies, 
unto  the  person  who  at  his  decease  would 
be  beneficially  entitled  in  possession  to 
his  said  mansion-house ;  and  he  appointed 
his  said  brother,  C.  Ibbetson,  his  executor. 
The  testator  died  in  June  1825,  without 
issue,  leaving  his  widow  and  his  said  bro- 
ther and  heir-at-law,  afterwards  Sir  C. 
Ibbetson,  surviving.  Sir  C.  Ibbetson  en- 
tered into  possession  of  the  personal  estate 
of  the  testator,  and  the  rents  and  profits 
of  his  real  estate.  By  deeds  made  between 
Sir  C.  Ibbetson  and  his  eldest  son  and 
others,  in  March  1837,  the  real  estates 
comprised  in  the  will  were  re-settled,  and 
were  then  limited  and  settled  to  such  uses 
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as  the  saici  Sir  Charles  Ibbetson  and  his 
eldest  son,  C.  H.  Ibbetson,  should  appoint, 
and  in  default  of  appointment  to  the  use 
of  Sir  C.  Ibbetson,  for  life,  the  remainder 
to  the  use  of  trustees,  to  support  the  con- 
tingent remainders,  with  remainder  to  the 
use  of  the  said  C.  H.  Ibbetson  for  life, 
without  impeachment  of  waste,  with  re- 
mainder to  trustees  to  support  contingent 
remainders,  with  remainder  to  the  use  of 
the  first  and  other  sons  of  the  said  C.  H. 
Ibbetson,  in  tail  male,  and  for  default  of 
such  issue,  to  the  use  of  F.  J.  Ibbetson, 
the  second  son  of  Sir  C.  Ibbetson,  and  his 
assigns,  for  life,  without  impeachment  of 
waste,  remainder  to  the  use  of  trustees  and 
their  heirs  during  the  life  of  F.  J.  Ibbetson, 
upon  trust  to  support  contingent  remainders 
to  the  use  of  the  first  and  every  other  son 
successively  of  F.  J.  Ibbetson,  one  afler 
the  other,  according  to  seniority  of  age 
and  priority  of  birth,  in  tail  male,  and  for 
default  of  such  issue,  to  the  use  of  the  first 
and  every  other  son  successively  of  the 
said  Sir  C.  Ibbetson,  by  any  future  wife, 
severally  and  in  remainder,  one  after  an- 
other, in  tail  male,  and  on  failure  of  such 
issue,  to  the  use  of  Laura  Ibbetson,  the 
daughter  of  Sir  C.  Ibbetson,  for  life,  re- 
mainder to  trustees  to  support  contingent 
remainders,  with  remainder  to  the  use  of 
the  first  and  every  other  son  successively 
of  the  said  Laura  Ibbetson,  in  tail  male, 
and  on  failure  of  such  issue,  to  the  use  of 
the  first  and  every  other  daughter  succes- 
sively, of  the  said  Sir  C.  Ibbetson,  by  any 
future  marriage,  in  tail  male,  and  on  failure 
of  such  issue,  to  the  use  of  the  said  Sir  C. 
Ibbetson,  his  heirs  and  assigns  for  ever. 

Sir  C.  Ibbetson,  by  his  will,  November 
1838,  disposed  of  the  greater  part  of  his 
personal  estate,  between  bis  second  son, 
F.  J.  Ibbetson,  and  his  daughter  Laura ; 
and  he  gave  all  his  plate,  bronzes,  china, 
glass,  prints,  books,  and  furniture  belong- 
ing to  him,  at  Denton  Park,  to  his  son  C. 
H.  Ibbetson,  for  his  life,  it  being  his  wish 
that  the  same  should  not  be  sold,  but  re- 
main for  the  use  of  his  said  son  and  his 
successors,  the  owners  of  Denton  Park. 
Sir  C.  fbbetson  died  in  April  1839,  leaving 
his  said  three  children  surviving.  His 
eldest  son,  now  Sir  C.  H.  Ibbetson,  entered 
into  possession  of  the  estates  comprised  in 
the  will  and  settlement,  and  also  became 


possessed  of  the  plate,  pictures,  books, 
and  household  furniture,  in  and  about  the 
mansion-house  at  Denton  Park,  mentioneil 
in  the  will  of  the  said  Sir  H.  C.  Ibbetson, 
or  of  so  much  thereof  as  remained  at  the 
death  of  Sir  C.  Ibbetson.  In  June  1839, 
a  bill  was  filed  on  behalf  of  the  plaintiff  in 
this  suit,  the  said  F.  J.  Ibbetson,  an  infant, 
to  establish  the  will  of  his  father.  Sir  C. 
Ibbetson,  and  a  decree  was  made,  directing 
the  usual  accounts  relating  to  the  estate. 
The  present  bill,  which  was  filed  in  August 
1839,  against  the  said  Sir  C.  H.  Ibbetson 
and  the  executor  and  executrix  of  Sir  H. 
C.  Ibbetson,  and  against  Laura  Ibbetson, 
the  daughter  of  Sir  C.  Ibbetson,  and  the 
trustees  and  other  persons  interested, 
stated  that  tlie  plaintiff  was  advised  that 
the  accounts  of  Sir  C.  Ibbetson's  personal 
estate  could  not  be  effectually  taken,  nor 
the  rights  and  interests  of  his  younger 
children  under  his  will  be  properly  ascer- 
tained, nor  a  suflScient  portion  of  the  in- 
terest of  their  respective  fortunes  be  safely 
applied  for  their  maintenance,  until  the 
accounts  of  the  debts  and  personal  estate 
of  Sir  H.  C.  Ibbetson,  should  have  been 
first  taken,  and  his  assets  possessed  by  Sir 
C.  Ibbetson  separated  from  the  personal 
estate  of  the  latter ;  and  it  prayed  that  the 
trusts  of  the  will  of  Sir  H.  C.  IbbeUon 
might  be  carried  into  execution,  and  the 
necessary  accounts  taken  for  that  purpose, 
and  that  it  might  be  ^declared  that  the 
trusts  therein  contained  of  the  plate,  pic- 
tures, books,  and  household  furniture  in 
and  about  the  mansion-house  at  Denton 
Park,  were  void  for  remoteness,  and  tliat 
the  same  formed  a  part  of  the  general  resi- 
duary personal  estate  of  the  said  testator  ; 
and  that  the  same,  or  so  much  thereof  as 
remained  at  the  death  of  Sir  C^  Ibbetson, 
might  be  ordered  to  be  given  up,  or  ac- 
counted for  to  the  personal  representatives 
of  Sir  H.  C.  Ibbetson,  and  applied  as  part 
of  his  personal  estate. 

The  cause  was  heard  before  the  Vice 
Chancellor. 

The  Vice  Chancxllob. — On  the  11th 
of  October  1814,  Sir  Henry  Carr  Ibbetson 
made  his  will.  At  that  time,  by  virtue  of  a 
settlement  made  on  his  marriage  with  Lady 
Alicia  Mary  Ibbetson,  his  mansion-house 
at  Denton  Park  stood  settled  to  the  use 
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of  himMirforlife,  with  remainder  to  tros- 
tees  to   preserve  contingent  remainderSi 
with  remainder  to  the  use  of  the  first  and 
other  sons  of  the  marriage  severally  and 
successively  in  tail  male,  with  remainder 
to  the  use  of  Sir  Henry^arr  Ibhetson,  in 
fee.  By  his  will,  Sir  Henry  Carr  Ibbetson 
devised  the  reversion  in  fee  of  his  mansion- 
house,  to  the  use  of  his  brother,  the  late 
Sir  Charles  Ibbetson,  for  his  life,  with  re- 
mainder to  trustees  to  preserve  contingent 
remainders,  with  remainder  to  the  use  of 
the  first  and  other  sons  of  Sir  Charles  Ib- 
betson, severally  and  successively  in  tail 
male,  with  remainder  to  the   use  of  his 
brother  John  Thomas   Ibbetson,  in  like 
manner,  in  strict  settlement,  with  remain- 
der to  the  use  of  his  own  daughters  seve- 
rally and  successively  in  tail  male,  with 
several  remainders  over,  for  life,  and  in 
tail,  with  remainder  to  his  own  right  heirs. 
—[His  Honour  here  stated  the  gift  of  the 
plate  &c.  already  set  forth,  and  then  pro- 
ceeded as  follows  :] — He  aflerwards  made 
a  codicil,  not  aSecting  the  mansion-house 
in  specific  gift,  or  the  residuary  bequest, 
and  died  in  IS25  without  issue.     In  Sep- 
tember 1825,  the  will  was  proved  by  Sir 
Charles  Ibbetson,  who,  on  the  testator's 
decease,   became  beneficially   entitled   in 
possiession  to  the  mansion-house,  and  con- 
sequently was  his  residuary  legatee.     He 
has  died  lately.  Before  the  testator's  death, 
the   present  Sir  Charles  Henry  ^Ibbetson 
was  bom,  and  has  now  attained  the  age  of 
twenty-one  years. 

The  question  is,  who  became  entitled  to 
the  subject  of  the  specific  gift?  The  words 
in  this  case  are  singular,  and  unlike  the 
words  in  any  other  case.  The  gift  is  in 
the  form  of  a  simple  declaration  of  trust, 
not  requiring  any  settlement  to  be  execut- 
ed. It  has'  no  such  qualifying  words  as 
are  found  in  the  case  of  Goner  v.  Grone^ 
iior(l),  and  other  cases,  namely,  ''as  far 
as  they  can  by  law,"  or  ''as  far  as  the  rules 
of  law  and  equity  will  permit."  The  gift 
referring  to  the  limitations  in  the  settle- 
ment, and  in  the  will,  of  the  mansion-house, 
meant  to  pass  the  chattels  in  succession  ; 
but  the  trust  is  so  expressed,  thatif  it  were 
literally  carried  into  effect,  it  might  have 
happened,  to  use  the  expression  of  Lord 
Eldon  in  Ware  v.  Polhill  (2),  that  no  tenant 

(1)  5  Mad.  3.S7. 
(f )  11  Ves.  tb7. 


in  tail  of  the  age  of  twenty-one  years 
might  have  been  in  possession  of  the  man- 
sion-house for  two  centuries,  and  conse- 
quently the  absolute  interest  in  the  plate 
and  other  articles  would  not  have  vested 
during  that  time.  In  Marshall  v.  HoUoway 
(3),  the  same  great  authority  says,  "  The 
trust  for  accumulation  in  this  case,  I 
think,  bad,  because  it  may  last  for  ages ;" 
and  under  the  will  of  Sir  Henry  Carr  Ib- 
betson, the  suspension  of  the  chattels  might 
have  endured  for  ages. 

The  fact  that  a  tenant  in  tail  of  the  age 
of  twenty-one  years  has  become  possessed 
of  the  mansion-house  within  the  space  of 
twenty-one  years  from  the  death  of  the 
testator,  is  immaterial,  for  the  validity  of  the 
gift  must  be  determined  by  considering 
how  it  stood  at  the  death  of  the  testator ; 
and  unless  it  was  then  such  as  that,  if  it 
took  effect  at  all,  it  must  of  necessity  have 
vested  the  absolute  interest  in  some  one 
within  the  period  allowed  by  law,  it  was 
bad  then,  and  must  be  so  now.  For,  as 
Sir  William  Grant  said  in  Lord  South" 
antpton  v.  the  Marquis  of  Hertford  {4\ 
"  an  executory  devise  exceeding  the 
allowed  limits,  is  void  in  iota;**  and  in 
Tollemiiche  v.  the  Earl  of  Coventry  {5\ 
Lord  Brougham  says,  "To  argue  from 
the  fact,  that  the  person  was  in  esse  at  the 
date  of  the  will,  who  became  Lord  Vere, 
is  to  rely  upon  an  accident.  The  event 
might  have  been  otherwise.  He  would 
not  ex  necessitate  answer  the  description 
within  the  allowed  period. — The  estate 
must  be  certain,  so  as  within  the  time  to 
vest  in  the  person  described."  And  upon 
the  fullest  consideration,  I  am  of  opinion, 
that  so  far  as  the  gift  was  framed  to  take 
effect  after  the  death  of  Sir  Charles  Ibbet- 
son, it  was  void.  Whether  it  was  good  as 
a  gift  to  him  for  life  only,  and  void  as  a 
gift  in  remainder  after  his  death,  or  whe- 
ther it  might  be  construed  as  a  gift  abso- 
lutely to  Sir  Charles  Ibbetson,  according 
to  what  seems  to  have  been  the  opinion  of 
Lord  Brougham  upon  the  gift  in  Lord 
Vere's  will,  to  the  third  Lord  Vere,  it  is 
not  necessary  to  decide,  because  Sir  Charles 
Ibbetson  was  residuary  legatee.  Upon 
the  whole,  I  think,  that  under  the  will  of 
Sir  Henry  Carr  Ibbetson,  Sir  Charles  Ib- 

(5)  2  Swanat  4S«. 

(4)  3  Ves.  &  Bea.  59. 

(5)  8  Bligh,  N;S.  5*7. 
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beteon  took  absolutely  the  subjects  of  the 
specific  gift. 

The  defendant,  Sir  C.  H.  Ibbetson,  ap- 
pealed from  the  decision  of  his  Honour. 

Mr,  Jacobs  Mr,  Bethell^  Mr,  Koe,  and 
Mr,  Hodgson,  in  support  of  the  appeal. — 
Sir  Charles  Henry  Ibbetson  is  entitled  in 
every  way;  he  is  the  person  answering 
the  description  of  tenant  in  tail,  and  was 
so  at  the  death  of  the  testator.  In  all 
cases,  property  given  as  heir-looms,  vests 
in  the  first  tenant  in  tail.  In  gifls  to  co- 
heiresses, as  tenants  in  common,  or  joint 
tenants,  the  gifls  cannot  be  severed,  but 
that  is  not  so  as  to  a  class  taking  succes- 
sively property  to  be  held  with  the  title. 
The  present  is  not  a  case  where  an  accu- 
mulation is  directed  for  a  period  transgress- 
ing the  bounds  assigned  by  law.  The 
rule  laid  down  in  Deerhunt  v.  the  Duke  of 
St,  Albans  {&)  is  consistent  with  every 
authority ;  and  Ware  v.  Polhill  is  an  autho- 
rity in  favour  of  the  defendant.  Sir  C.  H. 
Ibbetson;  and  it  was  there  held,  that  lease- 
holds passed  to  first  tenant  in  tail  abso- 
lutely. Another  observation  on  the  case 
is,  that  if  it  be  admitted  that  the  gifl  is 
g^od,  for  and  during  the  life  of  Sir  C.  Ib- 
betson, why  should  it  not  be  good  for  the 
life  next  ensuing,  viz.  the  life  of  Sir  C.  H. 
Ibbetson?  The  words  '*use  and  enjoy- 
ment,*' sometimes  have  been  held  to  have 
different  meanings  ;  as  in  Deerhunt  v.  the 
Duke  of  St,  AlbanSi  where  Sir  J.  Leach 
seems  to  have  considered  that  the  wordi 
"use  and  enjoyment*'  might  confer  the 
right  to  the  property.  Again,  if  the  inten- 
tion of  the  testator  be  wholly  void,  how 
comes  the  decree  to  give  Sir  Charles  Ibbet- 
son an  estate  for  life? 

Mr,  G,  Richards  and  Mr,  Z.  Wigrqm 
appeared  for  the  respondent  Laura  Ibbet- 
son, and  argued  in  favour  of  the  decision 
in  the  court  below. 

Afr.  Turner  and  Mr,  Atkinson,  for  the 
respondent,  the  plaintiflT,  contended,  that 
the  absolute  interest  in  the  chattels  was 
kept  in  suspense  beyond  legal  limits,  and 
that  the  divesting  proviso  had  the  eflect  of 
giving  the  chattels  over  from  time  to  time, 
from  the  person  entitled  to  the  enjoyment 
for  the  time  being,  unless  he  attained  the 
age  of  twenty-one  years. 

(6)  5  Mad.  3S3. 


The  other  cases  cited  in  the  course  of 
the  argument  were — 

Trafford  v.  Trafford,  S  Atk.  347. 
Forth  V.  Chapman,  1  P.  Wms.  668. 
Vaughan  v.  Burslem,  S  Bro.  C.C.  101. 
ElUcombe  v.  Gbmpertx,  8  Myl.  &  Cr. 

127. 
Lord  Southampton  ▼.  the  Marquis  of 

Hertford,  2  Ves.  &  Bea.  54. 
Foley  V.  BwmeU,  I  Bro.  C.C.  t74. 
Jee  V.  Audley,  I  Cox,  324. 
Routledge  v.  Dorril,  %  Ves.  jun.  857. 
Proctor  V.  the  Bishop  of  Bath  and  WelU^ 

2  H.  Black.  358. 
The  Duke  of  Bridgwater  ▼.  EgerUm.  2 

Ves.  sen.  122* 

The  LoBD  Chancxllor. — 1  am  of  opi- 
nion, that  the  Vice  Chancellor's  judgment 
must  be  affirmed.  The  claim  imder  the 
gifl  to  the  first  tenant  in  tail  of  the  age 
of  twenty-one,  who  should  be  in  possession 
of  the  testator's  mansion-house,  is  dearly 
too  remote.  There  might  be  successive 
tenancies  in  tail  lasting  for  any  number  of 
years,  without  any  one  tenant  in  tail  in 
possession  attaining  twenty-one ;  and  as  the 
estate  could  not  remain  suspended,  if  such 
contingency  should  not  happen  within  the 
period  limited  by  the  rule  of  law,  so  the 
possibility  of  such  contingency  not  hap- 
pening within  the  limited  period,  renders 
the  gift  void,  although  the  contingency  hasi 
in  fact,  happened  within  that  period. 

The  title,  however,  on  which  the  pre- 
sent appellant  relied,  was  the  preceding" 
direction,  that  until  this  contingency  should 
happen,  the  property  should  be  used  and 
enjoyed  by  the  persons  for  the  time  being 
entitled  in  possession  to  the  mansion-house 
under  and  by  virtue  of  the  limitations  in 
the  settlement  or  will ;  under  these  limi- 
tations, the  appellant's  father  was  tenant 
for  life  in  possession,  until  his  death  in 
1839,  and  he,  the  son,  never  under  this 
direction  had  any  interest  in  the  property, 
because  the  moment  he,  by  his  father's 
death,  for  the  first  time  answered  the  de- 
scription of  the  person  entitled  to  the 
mansion-house,  he  being  tenant  in  tail  of 
the  age  of  twenty-one,  at  that  moment  the 
event  happened,  which  determined  the 
application  of  the  rents  under  the  former 
direction.  Nor  could  the  case  have  been 
different,  if  the  appellant  had  at  that  time 
been  a  tenant  in  tail  in  possession  under 
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twenty-one,  because  although  the  clause  in 
the  will  respecting  the  chattels  refers  to 
the  limitations  of  the  real  estate,  for  the 
purpose  of  describing  the  person  who  was 
to  have  the  use  and  enjoyment  of  them, 
and  therefore,  if  that  had  been  the  whole 
of  the  direction,  would  have  given  the  ab- 
solute property  in  the  chattels  to  the  first 
tenant  in  tail  of  the  land,  yet  that  could 
not  have  been  the  result  of  the  direction 
in  the  will,  for  it  does  not  refer  to  a  limi- 
tation of  the  land  for  the  purpose  of  affect- 
ing the  chattels,  but  it  produces  this  im- 
portant difference,  that  all  interest  prior  to 
the  tenant  in  tail  attaining  twenty-one, 
shall  be  liable  to  be  defeated  by  the  hap- 
pening of  that  event,  so  that  if  the  limita- 
tions could  be  considered  as  repeated  in 
the  clause  respecting  the  chattels,  they 
must  be  so  repeated  with  the  alteration 
the  testator  has  directed,  and  they  would 
therefore  stand  thus — to  be  used  and  en- 
joyed by  the  appellant's  father  for  his  life, 
and  afler  his  death,  to  the  person  then 
entitled  in  possession  to  the  mansion-house, 
until  some  tenant  in  tail  attaining  twenty- 
one,  should  be  in  possession  thereof,  and 
then  to  go  and  belong  to  such  tenant  in 
tail.  Upon  this  point,  Trafford  v.  Traffard 
is  strongly  in  point. 

The  appellant  cannot  claim  as  tenant  in 
tail  in  possession,  of  the  age  of  twenty -one, 
because  that  limitation  is  too  remote ;  nor 
under  the  intermediate  gifl,  because  that 
is  determined  by  there  being  a  tenant  in 
tail  in  possession,  of  the  age  of  twenty-one. 
In  the  case  of  The  Duke  of  Newcastle 
V.  lAtdy  Lincoln  (7),  Lord  Eldon  observed 
on  the  difference  between  contracts  for 
settlement  and  wills,  saying,  that  **  the 
Court  is  not  to  do  for  a  testator  all  that 
can  be  done  by  law,  but  it  is  to  do  no  more 
than  what  the  testator  has  intended  to  be 
done,  and  according  to  the  common  ac- 
ceptation of  the  words."  That  observa- 
tion applied  to  the  ordinary  case  of  chattels 
being  given  by  a  will,  to  go  according  to 
the  limitations  of  land  ;  they  would  vest 
absolutely  in  the  first  tenant  in  tail ;  but  it 
is  competent  for  a  testator  to  prevent  such 
a  consequence,  and,  in  my  opinion,  the 
testator  in  this  case  has  done  so. 

It  may  be  said,  that  if  the  gift  to  the 

(7)  3  Ves.  387. 


first  tenant  in  tail  is  too  remote,  so  must 
be  the  direction  for  the  application  of  the 
rents,  till  the  event  should  happen.  If 
there  be  this  objection  to  the  directions 
which  the  testator  has  made  in  his  will,  it 
will  aQbrd  no  reason  for  introducing  into 
the  will  a  gift  of  an  estate  tail,  which  he 
has  not  only  not  directed,  but  was  evi- 
dently anxious  to  avoid.  The  gift  of  an 
estate  to  a  tenant  in  tail  in  possession  at 
twenty-one  negatives  the  intention  of 
benefiting  any  one  who  should  not  answer 
the  whole  of  that  description. 

It  was  said,  the  decree  was,  at  all  events, 
wrong,  in  declaring  the  gifl  void  afler  the 
death  of  Sir  Charles  Ibbetson,  the  appel- 
lant's father,  who  was  the  residuary  legatee. 
This  is  not  an  objection  this  appellant  can 
urge,  and  the  representatives  of  Sir  Charles 
Ibbetson  have  not  appealed.  The  appeal 
must  be  dismissed  with  costs. 


L.C.  1 

Dec.  11, 12, 14, 17.  J 


ATTORNEY      GENERAL 
V,  WILSON. 


Municipal  Corporation  Act,  6  Will.  4. 
c.  76,  Construction  of — Breach  of  Trust: — 
Corporations — Parties. 

Before  leave  had  been  obtained  to  bring 
in  the  Municipal  Corporation  Act,  but  after 
notice  had  been  given  in  the  House  of  Com* 
mons  of  the  intention  of  government  to 
introduce  such  a  measure^  a  corporation 
passed  a  resolution  on  the  30th  of  May 
1835,  that  a  sum  of  stock  and  some  turn" 
pike  bonds  belonging  to  them  should  be 
transferred  to  certain  persons^  **  so  as  to 
vest  in  them,  and  to  divest  the  corporation 
of  all  power  and  controul  over  the  same ;" 
and  a  deed  of  transfer,  dated  the  same  30th 
of  May,  was  accordingly  executed  by  the 
corporation.  In  November,  deeds  were  exe* 
cuted  by  the  parties  to  whom  the  stock  and 
turnpike  bonds  were  transferred,  declaring 
the  purposes  to  which  it  was  to  be  applied^ 
arul  which  were  for  the  benefit  of  certain 
charitable  institutions,  and  for  the  endow* 
ment  or  enlargement  of  churches  within  the 
borough: — Held,  that  the  resolution  and 
deed  of  May  1 835  did  not  divest  the  corpo* 
ration  of  their  interest  in  the  trust  property, 

A  corporation  is  entitled  to  relief  against 
acts  done  by  the  officers  of  the  corporation, 
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where  such  acts  anumnt  to  hreachei  of  irust 
agamit  the  corporation. 

Where  several  members  of  a  corporation 
joined  in  committing  a  breach  of  trust 
against  the  corporation^  the  corporation  was 
held  entitled  to  redress  against  some  of  those 
members,  without  bringing  all  of  them  before 
the  Court, 

A  statement  of  the  circumstances  of  this 
case  will  be  found  in  7  Law  J.  Rep.  (k.s.) 
Chanc  76,  when  the  cause  came  before 
the  Vice  Chancellor,  on  demurrer.  The 
cause  now  came  on  to  be  heard  before  the 
Lord  Chancellor. 

It  appeared,  that  the  corporation  had 
executed  a  deed,  dated  the  80th  of  May 
lS85f  by  which  they  assigned  to  the  three 
trustees  the  funds  which  this  information 
sought  to  recover.  One  of  the  defendants, 
Mr.  Brown,  who  was  the  treasurer  of  the 
Leeds  General  Dispensary,  stated  in  his 
answer,  that  on  or  about  the  24th  of 
February  1836,  a  sum  of  3/.  1 5s.  was  paid 
into  the  defendants'  bank  by  Messrs. 
Beckett,  Blayds  &  Co.,  of  Leeds,  to  be 
passed  to  the  credit  of  the  treasurer  of  the 
Leeds  General  Dispensary ;  and  at  the 
same  time,  the  said  Messrs.  Beckett,  Blayds 
&  Co.  required  this  defendant  to  give  them 
a  special  receipt  for  the  same,  stating,  that 
such  payment  was  half  a  year's  dividend 
on  250/.  stock,  standing  in  the  name  of 
the  trustees  for  the  benefit  of  the  said  cha- 
rity ;  that  not  having  any  knowledge 
whatever  of  the  said  stock,  or  of  the  said 
trusts  alleged  to  have  been  created,  he 
declined  to  give  any  special  receipt,  but 
expressed  his  readiness  to  give,  and  did 
accordingly  give,  a  simple  acknowledg- 
ment that  he  had  received  the  sum  of 
Si,  15#.  for  the  benefit  of  the  said  dispen- 
sary ;  and  he  said,  that  he  was  not  a  party 
or  privy  to  any  such  plan  or  scheme  as  in 
the  said  amended  information  alleged,  or 
to  any  other  plan  or  scheme,  for  the  pur- 
pose of  alienating  the  property  of  the  cor- 
poration. 

Tlie  Attorney  General,  Mr,  Jacob,  Mr. 
Wigram,  and  Mr.  Walker,  appeared  in 
support  of  the  information. 

Sir  Charles  Wetherell,  Mr.  Bethell,  and 
Mr.  Atkinson,  for  the  three  trustees  and 
five  members  of  the  old  corporation. 


Mr,  LoftuM  Wigram,  for  the  incumbents 
of  St.  Mary  and  Christ  Church,  and  for 
the  churchwardens  of  St.  Mark's ;  and — 

Mr.  Roundell  Palmer,  for  the  treasurer 
of  the  dispensary. 

An  objection  was  raised  for  want  of 
parties,  on  the  ground,  that  all  the  old 
members  of  the  corporation  who  had  taken 
part  in  the  alleged  breach  of  trust  ought 
to  be  before  die  Court;  but  the  Lord 
Chancellor  overruled  the  objection. 

December  17. — ^The  Lord  Chamcel- 
LOR. — There  can  be  no  question  but 
that  the  attempts  to  alienate  the  property 
of  the  corporation  were  ineffectual ;  and 
that  so  much  of  it  as  is  now  forthcoming 
must  be  restored,  and  compensation  made 
for  so  much  of  it  as  is  not  forthcoming. 
That  the  6,500/.  81.  per  cents.,  and 
the  500/.  due  upon  the  turnpike  bonds, 
were  the  property  of  the  corporation,  is 
beyond  all  doubt,  and  the  defendants  in 
this  cause  cannot  dispute  it,  because  they 
so  treated  it.  The  deed  of  the  80th  of 
May  1635,  did  not  affect  the  character 
of  the  fund  as  an  assignment,  without  con- 
sideration, and  for  a  particular  purpose, 
except,  inasmuch  as  it  was  a  giving  of  the 
property  to  the  three  trustees,  and  the 
particular  purpose  was  never  carried  into 
effect.  The  trust  fund  continued  for  the 
benefit  of  the  assignors,  that  is,  the  corpo* 
ration. 

So  the  matter  stood  on  the  9th  of  Sep- 
tember 1835,  when  the  Municipal  Corpo- 
ration Reform  Act  passed.  From  that 
moment,  whatever  property  belonged  to 
the  corporation  became  affected  with  the 
trusts  declared  by  that  act,  and  all  attempts 
at  alienation  for  purposes  inconsistent  with 
the  objects  of  that  act  were  illegal  and  void. 
This  was  the  ground  of  my  decision  in 
The  Attorney  General  v.  Aspinall^i),  and  I 
have  not  since  heard  any  good  reason  sug- 

fested  for  altering  the  opinion  upon  whidi 
then  acted.  It  follows,  that  the  alienation  ^ 
subsequently  attempted  of  the  property  in 
question,  being  obviously,  and  indeied  pro- 
fessedly, for  Uie  purpose  of  defeating  the 
objects  of  that  act,  was  illegal. 

There  is  no  distinction  to  be  made,  for 
the  purpose  of  recalling  the  property,  be- 

(1)2  MyL  &  Cr.  613 ;  8.  c.  7  Law  J.  Rep.  (n.s.) 
Cbano.  51. 
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tween  tliat  part  which  remains  in  the  hands 
of  the  three  trustees,  and  those  parts  which 
have  passed  to  the  hands  of  the  different 
defendants.  The  attempts  to  bestow  the 
property  upon  them  were  by  means  of  deeds, 
which  recited  the  deed  of  the  30th  of  May,* 
and  all  were  made  after  the  passing  of  the 
act.  All  die  parties,  therefore,  had,  or 
must  be  presvined  to  have  had,  notice  of 
the  illegality  of  the  attempted  transfers, 
and  all  were  voluntary  and  without  con* 
aideration.  I  consider  it,  therefore,  as  a 
matter  quite  of  course  to  decree  the  resto- 
ration of  all  the  property  now  forthcoming, 
in  the  hands  of  any  of  the  defendants,  to 
the  plaintiffs  for  the  purposes  of  the  act. 

Bui  it  was  said,  that  such  relief  cannot 
be  g^ven  in  a  suit  in  which  the  corporation 
are  plaintiffs,  because  the  acts  complained 
of  were  the  acts  of  the  corporation,  and 
that  a  cesttd  que  trust  cannot  complain  of 
the  breaches  of  trust  to  which  he  was  a 
party.  This  objection  was  ingeniously 
argued,  but  it  has  no  foundation  to  support 
it.  What  the  present  plaintiffs,  the  corpo- 
ration, complain  of  is,  that  certain  persons, 
members  of  the  corporation  at  a  former 
time,  fraudulently  and  illegally  used  the 
power  and  autliority  of  the  corporation, 
for  the  purpose  of  depriving  it  of  property 
to  which  it  was  by  law  entitled.  Is  it  to  be 
said,  that  the  corporation  are  without 
remedy?  It  is  true  that  now,  after  the 
act,  such  property  being  in  trust  for  the 
bene6t  of  the  public,  the  Attorney  General 
may  assert  the  right  of  the  public  in  an  in- 
formation. But  if,  before  the  act  passed^ 
die  corporation  might  in  a  proper  case 
insdtute  suits  for  the  purpose  of  setting 
aside  transactions  ft'audnlent  as  against 
them,  though  carried  into  effect  in  the  name 
of  the  corporation,  that  right  cannot  be 
affected  by  the  Attorney  General  having 
jdso  power  to  complain  of  the  transaction. 
In  the  great  majority  of  suits  insdtuted  in 
this  eoitrty  for  the  purpose  of  rescinding 
transacdons,  it  is  the  act  of  the  plaintiff 
himself  which  he  seeks  to  rescind ;  he  says, 
^'The  act  was  mine,  but  it  arose  from 
a  fraud  or  other  misconduct  of  those 
who  hare  had  the  management  of  the 
affair."  Why  may  not  a  corporadon,  upon 
dte  same  ground,  have  the  same  relief? 
Why  are  they  alone  to  be  denied  the  exer- 
cise of  that  most  important  jurisdicdon  of 


this  Court?  Certainly  not  because  their 
affairs  do  not  require  it.  The  true  way  of 
viewing  this  is  to  consider  the  members  of 
the  governing  body  of  the  corporadon  as 
its  agents,  bound  to  exercise  its  functions 
for  the  purpose  for  which  they  were  given, 
and  to  protect  its  interests  and  property ; 
and  if  such  agents  exercise  those  functions 
for  the  purpose  of  injuring  its  interests  and 
alienating  its  property,  shall  the  corpora- 
don be  stopped  in  this  court  from  com- 
plaining, because  the  act  was  ostensibly 
an  act  of  the  corporation  ? 

Not  to  go  further  into  the  audiorides, 
for  it  is  quite  unnecessary  to  do  so,  than 
the  cases  cited  for  other  purposes,  it  will 
be  found,  that  Lord  Hardwicke,  in  the 
case  of  The  Charitable  Corporation  v.  Sut^ 
ton(Jt\  and  Lord  Eldon,  in  the  case  of 
The  Corporation  of  Colchester  v.  Lowten 
(3),  did  not  seem  to  have  felt  any  dif- 
ficulty upon  the  subject.  I  am,  there- 
fore, of  opinion,  that  any  relief  which  the 
case  calls  for  may  be  properly  administered 
in  this  suit ;  and  I  am  of  opinion,  that  this 
is  the  principle  to  be  acted  upon,  indepen- 
dently of  the  provisions  of  the  97th  section. 
And  it  is  to  be  observed,  that  that  section 
had  an  object  which  does  not  apply  to  the 
present  case.  That  object  was  to  enable 
a  corporation  to  call  in  question  acts  which 
might  have  been  done  before  the  passing 
of  the  act,  and  after  the  5th  of  June;  and 
which,  therefore,  might  be  striedy  legal  in 
themselves  ;  whereas  in  this  case,  the  acts 
called  in  question  were  after  the  passing  of 
the  act,  and  therefore  from  the  beginning 
illegal ;  the  deed  of  the  SOth  of  May,  though 
intended  for  that  purpose,  being  inopera* 
tive. 

I  am  the  more  induced  to  mark  this  dis- 
tinction, because  some  observations  of  mine 
in  The  Attorney  General  v.  AspmaU  were 
referred  to  in  support  of  the  argument, 
that  the  corporation  in  this  case  cannot  be 
heard  to  impeach  its  own  acts;  whereas 
those  observations  were,  in  terms  four 
times  repeated  in  that  passage,  confined  to 
acts  between  the  5th  of  June  and  the  pass- 
ing of  that  act;  and  therefore  have  no 
application  whatever  to  the  present  case. 

Connected  with  this  objecdon  was  an- 
other, which  was  the  subject  of  the  main 

(2)  t  Atk.  400. 
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argmnent  in  the  cause — namely,  the  lia- 
bility of  the  five  coqx>rators«  I  say  con- 
nected with  the  objection  I  have  before 
considered,  becaose  it  proceeds  upon  a 
similar  supposition,  that  the  whole  was  a 
transaction  of  the  corporation,  and  there- 
fore that  the  corporation  is  on  the  one 
hand  prevented  from  complaining  of  it,  and 
on  the  other  cannot  call  in  question  the  acts 
of  any  member  of  the  corporation  for  the 
part  he  took  in  the  corporate  act.  I  think 
both  objections  are  founded  upon  the  same 
error — namely,  that  of  confounding  the 
legitimate  acts  of  the  corporation  with  un- 
authorized acts  effected  by  members  or 
agents  of  the  corporation  in  the  name  of 
the  corporation.  Of  those  the  corporation 
may  complain,  and  may  have  redress 
against  such  members  or  agents  as  are  the 
authors  of  the  wrong.  No  doubt  can  be 
entertained  of  the  right  of  the  corporation 
to  redress  against  their  agents.  Can  it  be 
that  no  redress  can  be  had  against  the 
authors  of  the  wrong,  because  they  were 
members  of  the  corporation,  and  effected 
the  wrong  by  an  abuse  of  the  power  which 
that  situation  gave  them  ?  In  The  Charitable 
Corporation  case.  Lord  Hardwicke  draws 
a  distinction  between  the  acts  for  which  a 
member  of  the  corporation  would  be  liable, 
and  those  for  which  he  would  not.  He 
says,  "  Committee  men  are  most  properly 
agents  to  those  who  employ  them  in  this 
trust,  and  who  empower  them  to  direct 
and  superintend  the  affairs  of  the  corpora- 
tion. In  this  respect  they  may  be  guilty  of 
acts  of  commission  or  omission,  of  malfeas- 
ance or  nonfeasance.  Now,  where  acts  are 
executed  within  theirauthority,  as  repealing 
bye-laws  and  making  orders,  in  such  cases, 
though  attended  with  bad  consequences,  it 
will  be  very  difficult  to  determine  that 
these  are  breaches  of  trust.  For  it  is  by 
no  means  just  in  a  Judge,  after  bad  con- 
sequences have  arisen  from  such  execu- 
tions of  their  power,  to  say  that  they  fore- 
saw at  the  time  what  must  necessarily 
happen,  and  therefore  were  guilty  of  a 
breach  of  trust."  Lord  Hardwicke  then 
proceeded  to  consider  the  evidence  of 
misconduct  imputed  to  the  committee 
men.  I  have  a  similar  duty  in  this  case 
to  perform,  with  respect  to  the  five  mem- 
bers of  the  governing  body :  in  doing  which 
I  shall  say  no  more,  in  the  case  proved 


against  them,  dian  is  necessary  for  the 
purpose  of  explaining  the  grounds  of  my 
decree. 

As  members  of  the  governing  body,  it 
was  their  duty  to  the  corporation,  whose 
agents  and  trustees  in  that  respect  they 
were,  to  preserve  and  protect  the  property 
confided  to  them :  instead  of  which,  having 
previously,  as  they  supposed,  placed  the 
property  by  the  deed  of  the  SOth  of  May 
1835,  in  a  convenient  position  for  that 
purpose,  they  took  measures  for  alienating 
the  property,  with  the  avowed  design  of 
depriving  the  corporation  of  it ;  and  widi 
this  view  procured  trusts  to  be  declared, 
and  transfers  of  part  of  the  property  to  be 
made  to  the  several  other  defendants  in  the 
cause,  for  purposes  in  no  manner  connect- 
ed with  the  objects  to  which  the  funds 
were  devoted,  and  for  which  it  was  their 
duty  to  protect  and  preserve  them. 

This  was  not  only  a  breach  of  trust  and 
a  violation  of  duty  towards  the  corporation, 
whose  agents  and  trustees  they  were,  but 
an  act  of  spoliation  against  all  the  inhabi- 
tants of  Leeds  liable  to  the  borough  rate, 
every  individual  of  whom  had  an  interest 
in  the  fund  for  his  exoneration  pro  tamto 
firom  the  borough  rate.  If  any  other  agent 
or  trustee  had  so  dealt  with  property  over 
which  the  owner  had  given  him  controul, 
can  there  be  any  doubt  but  that  such  agent 
or  trustee  would  in  this  court  be  made 
responsible  for  so  much  of  the  alienated 
property  as  could  not  be  recovered  in 
specie  ?  But  if  Lord  Hardwicke  was  right 
in  The  Charitable  Corporation  case^  and  if 
I  am  right  in  this  case,  in  considering  the 
authors  of  this  wrong  as  agents  or  trustees 
of  the  corporation,  the  two  cases  are  iden- 
tical. 

I  cannot  doubt,  therefore,  but  that  the 
plaintiffs  are  entitled  to  redress  against  the 
three  trustees  and  those  members  of  the 
governing  body,  who  were  instrumental  in 
carrying  into  effect  the  acts  complained  oL 
It  is  proved,  that  the  five  defendants  fell 
under  that  description.  The  object  of  the 
deed  of  May  SOth,  1835,  was  avowedly  for 
the  purpose  of  stripping  the  corporation  of 
all  its  property  before  the  bill  then  in  parlia- 
ment should  pass  into  a  law.  I  have  already 
said,  that  it  had  not  that  effect:  but  can 
these  defendants  avail  themselves  of  the 
failure  of  their  scheme,  and  say  that  was 
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an  innocent  act,  when  they,  with  others, 
by  the  memorial  presented  to  the  trustees, 
assumed  to  themselves,  as  individuals,  the 
right  to  interfere  in  the  misapplication  of 
the  funds  ?  They  seem  to  have  supposed 
that  the  three  trustees  held  the  funds,  sub- 
ject to  the  direction  of  individual  members 
of  the  governing  body,  upon  the  assump- 
tion, that  the  title  of  the  corporation  had 
been  effectually  terminated.  These  five 
defendants,  being  agents  and  trustees  of 
the  corporation  funds,  though  the  legal 
title  was  not  vested  in  them,  by  an  illegal 
exercise  of  the  power  of  the  corporation 
procured  the  funds  to  be  diverted  from 
their  legal  custody  and  purpose,  placed  in 
o^er  hands,  and  applied  to  other  purposes. 
Of  their  liability  to  make  good  any  defi- 
ciency in  the  funds  arising  from  such 
conduct,  I  entertain  no  doubt.  Lord 
Hardwicke  thought  so  a  century  ago,  and 
certainly  the  jurisdiction  of  this  Court  in 
such  cases  has  been  extended  rather  than 
restricted  since  that  time. 

It  was  then  urged,  that  if  this  was  so, 
all  the  governing  body  at  that  time  who 
took  any  part  in  these  transactions  ought 
to  be  made  defendants.  Upon  this  point 
also  Lord  Hardwicke's  authority  in  The 
Charitable  Corporation  case,  is  of  the  high- 
est value.  It  was  in  that  case  urged,  that 
as  the  injury  had  arisen  from  the  miscon- 
duct of  many,  each  ought  to  be  answerable 
for  so  much  only  as  his  particular  miscon- 
duct had  occasioned  ;  but  Lord  Hardwicke 
said,  that  if  this  doctrine  should  prevail,  it 
would  indeed  be  laying  the  axe  at  the  root 
of  the  tree.  But  he  said,  that  "  if  upon 
inquiry  before  the  Master,  there  should 
appear  to  be  a  supine  negligence  in  all  of 
them,  by  which  a  gross  complicated  loss 
happens,  I  will  never  determine  that  they 
are  not  all  guilty ;  nor  will  I  ever  determine 
that  a  court  of  equity  cannot  lay  hold  of 
every  breach  of  trust,  let  the  person  be 
guilty  of  it  either  in  a  private  or  a  public 
capacity." 

In  cases  of  this  kind,  when  the  liability 
arises  from  the  wrongful  act  of  parties, 
each  is  liable  for  all  the  consequences,  and 
there  is  no  contribution  between  them ;  and 
each  case  is  distinct,  depending  upon  the 
evidence  against  each  party.  It  is,  there- 
fore, not  necessary  to  make  all  persons  par- 
ties who  may  more  or  less  have  joined  in 
New  Series,  X.—Chanc. 


the  act  complained  of,  nor  would  any  one 
derive  any  advantage  from  their  being  all 
made  defendants,  because,  as  the  decree 
would  be  general  against  all  found  to  be 
guilty  of  the  charge,  it  might  be  executed 
against  any  one.  It  is  evident  that  Lord 
Hardwicke,  in  the  case  of  The  Charitable 
Corporation,  considered  that  each  defendant 
would  be  liable  for  each  transaction  in 
which  he  had  been  a  party. 

In  The  Attorney  General  v.  Brown  (4), 
Lord  Eldon  overruled  a  demurrer  for  want 
of  parties.  He  did  not  state  that,  but  it 
appears  that  the  charge  against  the  com- 
missioners was  for  misconduct,  and  the 
object  of  the  suit  was  to  regulate  their 
future  conduct,  and  some  only  of  those 
who  had  acted  in  the  matters  complained 
of,  were  parties. 

In  this  case  other  names  appear  to  the 
resolutions  and  the  memorial,  but  there  is 
no  proof  before  me  that  the  conduct  of  any 
other  members  of  the  corporation  was  such 
as  to  subject  them  to  the  responsibility 
which  I  think  attaches  to  these  defendants ; 
and  if  that  had  arisen,  it  would  not  have 
afforded  them  any  protection.  I  am  there- 
fore of  opinion  that  they  cannot  support 
the  objection,  that  others  ought  to  be  co- 
defendants  with  them. 

It  only  remains  to  consider  the  form  of 
the  decree.  It  must  declare  that  the  6,500/. 
SL  per  cents.,  and  the  500/.,  notwithstand- 
ing the  deed  of  the  iJOth  of  May  1885, 
continued  and  was  the  property  of  the 
corporation  at  the  time  of  the  passing  of 
the  act,  intituled,  *  An  act  to  provide  for 
the  regulation  of  municipal  corporations 
in  England  and  Wales,'  and  was  therefore, 
at  that  time,  subject  to  all  the  trusts  and 
purposes  prescribed  by  that  act,  and  that 
all  subsequent  alienations  of  such  stocks 
and  funds  for  any  such  purposes,  particu- 
larly the  deeds  of  the  80th  of  May  and  the 
24th  of  November  1835,  were  breaches  of 
trust,  and  fraudulent  and  void  ;  and  it  must 
be  declared  that  the  three  trustees  and  the 
five  members  of  the  governing  body  are 
liable  to  any  loss  which  may  be  sustained 
therefrom.  It  will  then  be  necessary  to 
direct  the  several  defendants  to  re-transfer 
the  several  sums  transferred  to  them ;  and 
it  must  be  referred  to  the  Master  to  inquire 

(4)  1  Swanst.  965. 
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what  part  of  sach  stocks  and  funds,  other 
than  such  as  have  been  so  transferred  to 
others  of  the  defendants,  and  therefore 
capable  of  being  re* transferred,  have  been 
sold  or  disposed  of,  and  when  and  by  whom, 
and  by  whose  direction  and  authority,  and 
in  what  manner  the  same  and  the  proceeds 
thereof,  and  each  and  every  part  thereof, 
have  been  paid,  applied,  and  disposed  of, 
with  liberty  to  the  Master  to  state  special 
circumstances ;  there  must  also  be  an  ac- 
count of  all  such  property  and  of  the  divi- 
dends and  profits.  The  costs  of  the  suit 
to  the  hearing  to  be  paid  by  the  three  trus- 
tees and  the  five  members  of  the  corpora- 
tion. 

His  Lordship  added,  that  upon  the  re- 
transfer  of  the  trust  funds,  the  incumbents 
would  no  longer  be  necessary  parties  to 
the  cause :  that  with  regard  to  the  treasurer 
of  the  dispensary,  if  he  received  the  3/.  15^., 
with  a  knowledge  that  it  was  money  which 
ought  not  to  be  applied  for  such  a  purpose, 
he  ought  to  repay  it :  but  as  he  said  in  his 
answer,  that  he  did  not  know  where  it 
came  from,  and  he  held  it  as  trustee  for  a 
charity,  he  ought  not  to  be  called  upon  to 
repay  it,  but  the  trustees  must  pay  it  back ; 
and  the  bill  might  be  dismissed  as  against 
him,  with  costs,  such  costs  to  be  repaid  to 
the  plaintiffs  by  the  other  defendants; 
but  his  Lordship  expressed  his  disappro- 
bation of  the  proceedings  of  the  treasurer 
of  the  dispensary,  in  having  appeared  by  a 
separate  solicitor. 


THE  ATTORNEY  GENE- 
RAL V,  THE  EARL 
OF  STAMFORD  AND 
OTHERS. 


Charity — Act  52  Geo.  3.  c.  \0l— At- 
torney General — New  Scheme —  A  ttomey 
GeneraVs  Sanction — Statutes — Free  Gram- 
mar  School — Cy-pres  Doctrine — A,  By  C — 
Information — Boarders — Residence  of  Trus- 
tees— Accounts. 

Where  a  petition  had  been  presented  to 

the  Court,  under  the  act  of  52  Geo.  3.  c.  101 , 

for  the  purpose  of  obtaining  its  sanction  to 

a  particular  scheme  for  the  regulation  of  a 

charity t  and  an  order  had  been  made  by  the 


Court  confirming  the  Master's  report  as  to 
such  scheme^  such  order  will  be  no  answer 
to  an  information  by  the  Attorney  General, 
complaining  of  a  scheme  adopted  on  a  report 
obtained  under  that  act  in  his  absence. 

The  Attorney  General  ought  always  to 
be  a  party  to  inquiries  directed  to  the  Mas- 
ter under  the  statute  52  Geo,  3.  c.  101. 

Where  much  money  has  been  expended, 
and  many  new  interests  have  been  created 
under  a  scheme  adopted  by  the  Court,  under 
the  act  52  Geo.  3.  c.  101,  the  Court  will 
endeavour  to  protect  them ;  and  in  the  case 
of  a  scheme  adopted  by  the  Court,  where  no 
one  had  attended  before  the  Master  on  behalf 
of  the  Attorney  General^  the  Court  retained 
so  much  of  the  scheme  as  was  worthy  of  its 
sanction,  and  corrected  so  much  of  it  as 
appeared  objectionable,  and  sent  it  back  to 
the  Master  with  certain  directions,  for  the 
purpose  of  giving  the  Attorney  General  an 
opportunity  of  bringing  forward  such  sug- 
gestions as  the  interests  of  the  public  and 
the  charity  might  appear  to  require. 

Where  the  statutes  prescribe  a  mode  in 
which  receiver's  accounts  are  to  be  settled, 
and  there  is  no  allegation  or  proof  in  sup- 
port of  any  case  of  neglect  or  error  in  the 
performance  of  that  duty,  it  will  be  pre- 
sumed that  tlie  parties  to  whom  the  duty  is 
assigned,  have  faithfully  performed  it. 

Where  the  design  of  the  foundation  of  a 
charity  school  is  the  gratuitous  education  of 
the  objects  thereof,  the  Court  is  not  justified 
m  granting  permission  to  the  masters  of  the 
school  to  take  boarders  into  their  houses, 
unless  on  the  conviction  that  the  purposes  of 
the  charity  will  not  be  pnyudiced  by  the 
exercise  of  it ;  and  where  the  funds  of  a 
charity  yielded  sufficient  remuneration  to  the 
masters  of  the  school,  the  Court  expressed 
its  dissatisfaction  with  a  scheme  sanctioning 
their  taking  boarders,  and  declared  that  the 
boarders  could  not  be  considered  as  scholars 
of  the  charity,  for  the  purposes  of  partici- 
pating in  its  funds,  or  being  in  future  elected 
to  the  exhibitions  from  the  schools  wkhout 
submitting  to  the  provisions  required  by  the 
statutes. 

One  of  the  foundation  ordinances  of  the 
charity  was  to  instruct  and  teach  all  boys  and 
very  young  children  (**  pueros  et  infantes''), 
that  should  come  to  learn  their  **  A,  B,  C, 
primer  and  sorts,  till  they  be  in  grammar ;" 
— Held,  that  the  charity  junds  being  ample 
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ybr  the  purpose,  the  object  ought  to  be  to 
provide  the  means  of  gratuitous  instruction 
m  all  branches  of  learning  and  information^ 
which  might  be  most  likely  to  be  beneficial  to 
the  scholars,  and  that  children  under  six 
years  of  age,  if  capable  of  receiving  instruc- 
tion, ought  not  to  be  excluded. 

By  an  indenture,  written  in  the  Latin 
tongue,  dated  the  20th  of  August,  7  Hen.  8. 
(1515),  made  between  Hugh  Oldham, 
Bishop  of  Exeter,  the  Rev.  Thomas  Lang- 
ley,  Rector  of  Prestwick,  Hugh  Bexwyke, 
and  Ralph  Hulme,  of  the  first  part,  the 
Abbot  and  Convent  of  Whaley,  of  the 
second  part,  and  the  Warden  and  Fellows 
of  the  College  of  Manchester,  of  the  third 
part,  reciting  that  the  said  parties  had 
oflen  taken  into  consideration  that  the 
youth,  particularly  in  the  county  of  Lan- 
caster, bad  for  a  long  time  been  in  want  of 
instruction,  as  well  on  account  of  the  po- 
verty of  their  parents  as  for  want  of  some 
person  who  should  instruct  them  in  learn- 
ing and  virtue ;  and  therefore,  to  the  intent 
that  there  should  be  some  fit  person  to 
teach  youths  and  boys  freely,  without  any 
thing  to  be  given  to  or  to  be  taken  by  him, 
bad  covenanted  and  agreed,  as  therein 
mentioned ;  and  reciting  that  Uie  said  Hugh 
Bexwyke  and  Ralph  Hulme,  with  Joan 
Bexwyke,  widow,  had,  by  indenture,  bear- 
ing date  the  20th  of  June  then  last,  de- 
mised to  the  said  warden  and  fellows  all 
their  lands,  tenements,  rents,  and  services 
of  the  water  com  mills,  called  Manchester 
Com  Mills,  and  all  their  tolls  as  therein 
.particularly  mentioned,  to  the  tenants  of 
Lord  De  la  Warr  for  seventy  years,  at  the 
yearly  rent  of  thirteen  marks,  payable  to 
the  said  Lord  De  la  Warr ;  and  that  the 
same  persons  had,  by  deed  of  the  same 
date,  released  to  the  warden  and  fellows 
all  their  right  in  the  said  premises,  to  the 
use  and  intent  therein  expressed,  and  that 
the  said  Ralph  Hulme  and  Richard  Hunt 
had  by  indenture,  dated  the  2nd  of  July 
then  last,  demised  to  the  said  warden  and 
fellows  the  messuages,  lands,  and  tene- 
ments therein  particularly  mentioned  and 
described,  and  situate  in  Ancoats,  (and 
whidi  they  had  held  jointly  with-  certain 
other  persons  therein  named,)  of  the  gifl  of 
Barnard  Oldham,  Archdeacon  of  Cornwall, 
to  hold  to  the  said  warden  and  fellows 


for  the  like  term  of  seventy  years,  paying 
the  accustomed  rents  and  services  to  the 
chief  lord  ;  and  further  reciting,  that  the 
said  Ralph  Hulme  and  Richard  Hunt  had, 
by  deed  bearing  date  the  6th  of  July  then 
last,  released  all  their  right  and  interest 
in  the  premises  to  the  said  warden  and 
fellows  and  their  successors,  to  the  use  and 
intent  therein  expressed,  all  which  pre- 
mises before  mentioned  were  therein 
stated  to  be  of  the  yearly  value  of  40/., 
and  were  given  to  the  warden  and  fellows, 
to  the  intent  that  they,  with  the  rents  and 
profits  thereof,  should  perform  the  agree- 
ments thereinafter  expressed ;  it  was  wit- 
nessed that,  for  the  performance  and  exe- 
cution of  so  great  a  work,  the  parties 
covenanted  and  agreed  that  the  said  Hugh 
Oldham,  Bishop  of  Exeter,  the  said  war- 
den and  fellows,  and  the  said  Thomas 
Langley,  Hugh  Bexwyke,  and  Ralph 
Hulme,  during  the  lives  of  the  said  bishop, 
and  of  the  said  Thomas,  Hugh,  and  Ralph, 
should  provide  and  nominate  a  fit  person 
or  regular,  learned  and  fit  to  be  master,  to 
teach  and  instruct  scholars  in  grammar  in 
the  town  of  Manchester,  according  to  the 
form  of  grammar  then  taught  in  the  school 
of  Bunbury,  in  Oxfordshire,  and  an  usher 
or  substitute  to  such  Master,  to  teach  such 
grammar  in  his  absence,  or  for  his  assist- 
ance ;  and  after  the  death  of  the  persons 
above  named,  that  tlie  said  warden  and 
fellows  for  the  time  should  for  ever  pro- 
vide such  master ;  and  the  said  warden  and 
fellows  agreed  to  pay  annually,  without 
any  deduction,  10/.  to  the  said  master, 
and  5L  to  the  said  usher ;  and  a  master 
and  usher  therein  named  were  appointed 
as  the  persons  who  should  first  freely  and 
without  anything  to  be  therefore  given 
them  (except  their  stipend  and  salary),  in- 
struct in  grammar  a//  boys  and  very  young 
children,  (the  words  in  the  deed  being 
"  pueros  et  infantes"),  in  the  town  of 
Manchester,  coming  to  them  in  the  place 
appointed  for  that  purpose ;  and  upon  every 
nomination  of  a  master  and  usher  so  to 
be  appointed  as  aforesaid,  the  said  warden 
and  fellows  should  cause  the  said  master 
and  usher  respectively  to  take  an  oath 
impartially  and  indifferently  to  teach  and 
correct  the  boys  and  scholars,  and  to  use 
due  diligence  herein,  and  that  they  would 
not  take  any  of  the  smallest  gifls,  by  colour 
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of  their  office,  or  for  their  teaching,  except 
their  stipends. 

By  indenture  of  lease,  dated  the  1 1th 
of  October,  in  the  7th  year  of  Hen.  8, 
the  warden  and  fellows  demised  the  lands, 
tenements,  rents,  and  services  of  the 
Manchester  Corn  Mills,  and  also  the  said 
messuages,  lands,  and  tenements  in  An- 
coats,  to  the  said  Hugh  Bexwyke  and 
Joan  Bexwyke  for  sixty  years,  at  the 
yearly  rent  of  15/.  18*.,  above  the  thir- 
teen marks  payable  to  Lord  De  le  Warr. 
By  indenture  of  feoffment,  dated  the  1st 
of  April,  in  the  16th  year  of  Hen.  8, 
the  said  Hugh  Bexwyke  and  Joan  Bex- 
wyke granted  and  confirmed  to  Lewis 
Anthony  and  others,  their  executors  and 
assigns  for  ever,  as  trustees,  the  said 
corn  mills,  school-house,  and  the  land 
on  which  the  school-house  was  built,  and 
other  hereditaments  specified  in  the  said 
indenture,  to  the  use  of  Hugh  and  Joan, 
during  their  lives,  and  the  life  of  the  longest 
liver,  to  the  intent  that  they  and  the  sur- 
vivor of  them  might  fulfil  the  acts,  ordi- 
nances, provisions,  institutions,  articles, 
assessments,  and  assignments,  specified  in 
certain  schedules  to  the  said  indenture 
annexed ;  and  after  the  death  of  both  the 
said  Hugh  and  Joan,  to  the  use  and  intent 
that  the  said  Lewis  Anthony  and  others, 
and  their  heirs  and  assigns,  might  for 
ever  fulfil  the  said  acts,  ordinances,  8cc, 
Amongst  other  acts,  ordinances,  &c.,  com- 
prised in  the  last-nnentioned  indenture,  it 
was  ordered,  that  the  trustees  or  feoffees 
should,  out  of  the  rents  arising  from  the 
premises,  keep  in  repair  the  *'  Manchester 
School-house,"  as  by  the  direction  of  the 
Warden  of  the  College  of  Manchester  or 
his  deputy,  and  the  Churchwardens  of  the 
College  Church  for  the  time  being,  should 
be  thought  necessary :  that  afler  the  deaths 
of  Hugh  and  Joan  Bexwyke,  the  President 
of  Corpus  Christi  College,  for  the  time 
being,  should  name  and  elect  a  school- 
master and  usher,  and  either  of  them, 
being  a  man  honest  and  literate,  as  they 
should  think  convenient  :  that  every 
schoolmaster  and  usher  for  ever,  from 
time  to  time,  should  teach  freely  and  indif- 
ferently every  child  and  scholar  coming 
to  the  same  school,  without  any  money  or 
other  rewards,  except  only  his  stipend  and 
rewards  thereafter  specified :  that  the  high 


master,  for  the  time  being,  should  always 
appoint  one  of  his  scholars,  as  he  thought 
best,  to  instruct  and  teach,  in  one  end  of 
the  school,  all  infants  that  should  come  there 
to  learn  *'  their  A,  B,  C,  primer,  and  sorts, 
till  they  be  in  grammar  ;**  and  every  month 
to  choose  another  new  scholar  so  to  teach 
infants ;  and  if  any  scholar  should  refuse  so 
to  teach  infants,  he  was  to  be  banished  the 
school  for  ever :  that  when  it  should  happen 
the  said  feoffees  to  die,  and  be  reduced  to 
the  number  of  four,  the  same  four  to  make 
'  like  feoffment  and  articles,  in  manner  as 
then  was,  to  twelve  honest  gentlemen  and 
honest  persons  within  the  same  parish  of 
Manchester,  and  so  they  in  like  manner, 
from  time  to  time  for  ever,  when  it  cometh 
to  the  number  of  four,  to  the  use  afore- 
said :  that  when  it  should  happen  the 
chest  to  be  at  surplusage  the  sum  of  40/., 
the  rest  to  be  given  to  the  exhibition  of 
scholars  at  Oxford  or  Cambridge,  which 
have  been  brought  up  in  the  school  of  Man- 
chester, and  only  such  as  study  art  in  the 
said  universities  and  to  such  as  lack  ex- 
hibition by  the  discretion  of  the  said 
warden  or  deputy  and  high  master  for 
the  time  being,  so  no  one  scholar  have 
yearly  above  26s.  8d.  paid  sterling ;  and 
that  till  such  time  as  he  have  some  pro- 
motion by  fellowship  of  one  college  or 
hall,  or  other  exhibition,  to  the  sum  of 
seven  marks :  that  noffwithstanding  those 
statutes  and  ordinances  before  written,  yet 
because  in  time  to  come  many  things  might 
and  should  survive  and  grow  by  sundry 
occasions  and  causes,  which,  at  the  making 
of  these  present  acts  and  ordinances,  were 
not  possible  to  come  to  mind,  in  consider- 
ation whereof,  greatly  trusting  to  the  fide« 
lity  of  the  said  feoffees  and  others  there- 
after to  come,  the  feoffors  willed  that  the 
feoffees,  from  time  to  time,  when  need 
should  require,  calling  to  them  discreet 
counsel  and  men  of  good  literature,  they 
to  have  full  power  to  augment,  increase, 
expound,  and  reform  all  the  said  acta, 
ordinances,  &c.,  only  concerning  the  school- 
master, usher,  and  the  scholars,  for  their 
and  every  of  their  offices  concerning  the 
said  free  school  for  ever. 

After  divers  mesne  conveyances,  assign- 
ments, and  appointments,  made  and  exe- 
cuted in  manner  aforesaid,  the  mills,  lands, 
and  premises  became  vested  in  the  Earl  of 
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Stamford  and  others,  aa  trustees  for  the 
purposes  of  the  charity  called  Manchester 
Ichool.  very  few  of  whom,  if  any.  were 
resident  in  the  town  of  Manchester.  By  a 
puhlic  act  of  parliament,  passed  in  the  32 
Geo.  2,  the  inhahitants  of  the  town  of  Man- 
chester were  discharged  from  the  custom  of 
gnnding  their  com  and  grain  (except  malt) 
at  the  Manchester  Corn  Mills,  on  making 
a  proper  recompence  to  the  trustees.  The 
lands,  mills,  and  estates  belonging  to  the 
charity  became,  in  the  process  of  time, 
very  greatly  increased  in  value,  and  the 
trustees  of  the  Manchester  school  and 
warden  of  the  said  college  authorized 
changes  to  be  introduced  by  the  high 
roaster  and  usher  in  the  nature  and  course 
of  the  studies,  and  laid  out  and  expended 
a  considerable  portion  of  the  annual  re- 
venues arising  from  the  said  charity 
estates,  in  the  payment  of  exhibitions  to 
the  scholars  of  the  said  school,  to  assist 
them  in  prosecuting  their  studies  at  the 
Universities  of  Oxford  and  Cambridge, 
and  sanctioned  a  practice  by  which  the 
several  master^  in  the  said  school  received 
a  number  of  pupils  in  the  character  of 
boarders  into  their  respective  dwelling- 
houses,  and  such  boarders,  at  the  same 
time  that  they  attended  gratuitously .  as 
day-scholars,  at  the  Manchester  school, 
also  paid  considerable  sums  of  money  to 
the  masters,  in  respect  of  their  board  and 
education. 

A  petition  was  presented,  in  the  month 
of  May  1833,  by  the  trustees,  under  the 
act  of  52  Geo.  3,  entitled,  *An  Act  to 
provide  a  summary  remedy  in  cases  of 
abuses  of  trusts  created  for  charitable 
purposes ;'  and  an  order  was  made  there- 
on in  June  1833,  by  which  it  was  referred 
to  the  Master  to  inquire  into  the  state 
of  the  charity  in  question,  and  to  settle 
and  approve  of  a  scheme  for  the  future 
establishment  and  management  of  the 
Free  Grammar  School,  having  regard  to 
the  amount  of  the  annual  income  of  the 
said  charity  estates.  The  Master,  by  his 
report,  dated  the  13th  of  July  1833,  made 
in  pursuance  of  the  said  last-mentioned 
order,  found  (amongst  other  things)  that 
the  yearly  value  of  the  charity  estates  was 
4,550/.  6s.  6d, ;  that  the  salaries  of  the 
high  master  and  usher  of  the  said  school 
had  from  time  to  time  been  increased  by 


the  trustees,  and  that  the  then  salaries  of 
the  high  master  and  usher  were  respec- 
tively 500/.  and  2501.,  in  addition  to  houses 
of  which  they  had  the  use  ;  that  the  high 
master  and  usher  had  for  many  years  past 
been  permitted  by  the  trustees  of  the 
school  to  receive  boarders  into  their  houses ; 
that  the  number  of  exhibitions  for  scholars 
to  Oxford  and  Cambridge  from  the  said 
school,  and  the  amount  paid  with  them, 
had  from  time  to  time  been  increased  by 
the  trustees  for  the  time  being ;  and  that 
the  number  of  exhibitions  from  the  school 
at  Cambridge  and  Oxford  was  then  twelve, 
in  respect  of  each  of  which  the  yearly  sum 
of  60/.  was  paid ;  that  all  boys  of  the  age  of 
six  years  old  and  upwards,  who  were  able 
to  read  English,  were  admitted  to  the  said 
school  on  application  to  the  high  master, 
and  were  placed  in  the  lower  school,  unless 
sufficiently  instructed  to  take  a  higher 
place,  and  were  then  instructed  in  classes 
according  to  their  proficiency  in  reading 
English,  writing,  and  arithmetic,  and  the 
rudiments  of  Latin,  by  the  master,  called 
the  master  of  the  lower  school ;  and  that 
all  the  rest  of  the  scholars  were  instructed 
in  classes  in  the  learned  languages,  accord- 
ing to  their  proficiency,  by  the  high  master 
and  usher  and  their  assistants,  in  the  said 
higher  school,  and  also  had  the  opportu- 
nity of  receiving  instructions  in  writing, 
arithmetic,  and  the  lower  branches  of 
mathematics,  but  that  a  charge  was  made  for 
such  of  the  said  scholars  in  both  the  higher 
and  lower  school,  as  were  instructed  in 
writing,  arithmetic,  and  the  mathematics, 
such  instruction  not  having  been  consi- 
dered to  be  within  the  strict  object  of  a 
grammar  school. 

And  the  Master  further  found  (which 
was  afterwards  confirmed  by  the  Court), 
that  the  then  present  school-house,  or 
some  other  house,  should  be  appropriated 
to  the  use  of  the  high  master  and  his 
assistant,  and  the  usher  and  his  assistant, 
and  in  which  the  learned  languages  should 
be  taught  gratuitously  by  the  high  master, 
usher,  and  their  assistants  ;  that  the  trus- 
tees should  provide  rooms,  to  be  called 
the  lower  school  for  the  use  of  the  master 
of  the  lower  school,  and  which  should  be 
appropriated  to  the  gratuitous  instruction 
of  the  scholars  that  should  require  it,  in 
the  rudiments  of  the  English  language  and 
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writing,  and  in  the  fundamental  rules  of 
arithmetic ;  and  that  the  lower  school 
should  he  conducted  by  the  master  of  the 
lower  school,  and  such  assistants  as  from 
time  to  time  the  warden  of  the  college  of 
Manchester,  or  his  deputy,  and  the  high 
master,  should  think  necessary  or  proper ; 
that  the  trustees  should  provide  a  writing- 
master,  who  should  instruct  all  the  scholars 
attending  at  the  Manchester  Free  Gram- 
mar School,  except  such  as  might  be  in 
the  lower  school ;  that  the  trustees  should 
also  provide  rooms  to  be  appropriated  to 
the  affording  gratuitous  instruction  in  the 
higher  branches  of  arithmetic  and  the 
mathematics,  and  should  provide  other 
school-rooms  to  be  appropriated  to  gratui- 
tous instruction  in  good  English  literature, 
and  in  the  French  and  other  modern  lan- 
guages, as  the  warden  or  his  deputy  and 
high  master  should  think  proper,  and 
masters  provided  accordingly;  that  the 
whole  of  the  before-mentioned  rooms 
should  be  considered  as  one  connected 
establishment  with  and  be  called  the 
"  Manchester  Free  Grammar  School ;"  that 
all  boys  of  the  age  of  six  years  should 
be  eligible  to  become  scholars  of  the 
school,  and  should  be  allowed  to  continue 
thereat  up  to  the  age  of  twenty  years; 
that  the  high  master  should  receive  an 
annual  salary,  not  exceeding  600/.,  and 
should  be  provided  with  the  use  of  a  house 
contiguous  to  the  school,  rent  free,  and 
should  have  the  privilege  of  receiving  a 
number  of  boarders,  not  exceeding  twenty, 
into  his  house  ;  and  that  the  usher  should 
receive  an  annual  salary,  not  exceeding 
300/.,  and  should  be  provided  with  the 
use  of  a  house,  rent  free,  and  have  the 
privilege  of  receiving  any  number  of 
boarders,  not  exceeding  fifteen,  into  his 
house  ;  and  that  the  assistant  of  the  high 
master  should  yearly  receive  a  salary,  not 
exceeding  2001. ^  and  should  have  the  pri- 
vilege of  receiving  any  number,  not  ex- 
ceeding twelve  boarders,  into  his  house  ; 
that  the  assistant  of  the  usher  should 
receive  a  salary,  not  exceeding  150/.,  and 
should  have  the  privilege  of  receiving  any 
number  of  boarders,  not  exceeding  ten, 
into  his  house ;  that  the  master  of  the  lower 
school,  the  writing  master,  mathematical 
master,  and  master  in  general  literature 
and  foreign  languages,  should   have  the 


respective  salaries  (none  of  them  exceed- 
ing 200/.)  therein  mentioned;  that  the 
scholars  of  the  Manchester  Grammar 
School  should  be  entitled  gratuitously  to 
receive  all  or  any  part  of  the  instruction 
directed  to  be  given  at  the  said  school ; 
that  an  annual  examination  should  take 
place  in  one  of  the  school-rooms  of  the 
scholars  comprised  in  such  of  the  classes 
of  the  school  as  the  trustees,  or  the  major 
part  of  them,  should  appoint,  and  that 
three  examiners  should  be  appointed  for 
the  purpose,  who  should  be  masters  of 
arts  or  bachelors  of  civil  law,  of  not  less 
than  two  years  standing  at  and  resident 
members  of  one  of  the  Universities  of 
Oxford  or  Cambridge  ;  that  such  ex- 
aminers should  examine  the  classes  of 
scholars  and  ascertain  the  proficiency 
of  the  scholars,  and  that  premiums,  not 
exceeding  in  the  whole  50/.,  should  be 
given  to  the  greatest  proficients ;  and  that 
twelve  exhibitions  of  6.0/.  each  per  annum 
for  four  years,  should  be  awarded  to  such 
of  the  scholars  found  best  qualified,  and 
going  to  reside  at  either  of  the  universi- 
ties; that  for  the  purpose  of  providing 
the  requisite  additional  accommodation  of 
school -rooms,  library,  masters*  rooms,  &c., 
in  order  to  carry  the  proposed  extended 
system  of  education  into  effect,  it  was  de- 
sirable that  the  present  high  master's  house 
and  three  several  houses  and  shops  ad- 
joining should  be  taken  down,  and  a  new 
dwelling*house  for  the  high  master,  and 
offices,  and  a  commodious  school-house, 
two  school- rooms,  library,  and  masters' 
rooms,  &c.,  erected  at  an  expense  not 
exceeding  10,000/. ;  that  the  trustees,  at- 
tending any  meetings  to  «be  held  touching 
any  matter  connected  with  the  school, 
should  have  power,  from  time  to  time,  to 
alter  or  vary  the  existing  statutes,  or  any 
of  them,  and  to  make  fresh  statutes  re- 
specting the  order,  government,  and  direc- 
tion of  the  school,  and  the  mode  of  educa- 
tion and  instruction  to  be  adopted  in  the 
school,  and  generally  to  exercise  all  or 
any  other  matter  or  thing,  which  the  trus- 
tees, or  the  major  part  of  them,  might 
consider  expedient  for  the  due  management 
of  the  said  school,  and  which  might  not  be 
inconsistent  with  the  statutes,  and  with  the 
general  objects  proposed  to  be  carried  into 
effect  by  the  scheme. 
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The  Master's  report  was  confirmed  by 
the  Court  on  the  6th  of  August  1833, 
and  it  was  declared  by  the  Court,  that  the 
scheme  set  forth  by  the  Master  in  his 
report,  for  the  future  management  and 
regulation  of  the  Free  Grammar  School 
should  be  established ;  and  it  was  ordered, 
that  the  trustees  should  proceed  in  the 
erection  of  the  houses,  school-rooms,  &c. 
The  proceedings  under  the  petition  (save 
in  as  far  as  his  Majesty's  then  Attorney 
General  gave  his  formal  and  official  sanc- 
tion to  the  presenting  of  the  petition  as 
required  by  the  before-mentioned  act  of 
parliament,  52  Geo.  3,)  were  taken  in  the 
absence  of  the  Attorney  General,  and  the 
scheme  was  never  submitted  to  him  for  his 
consent  and  approval. 

An  information  was  filed  in  May  1836, 
at  the  relation  of  several  of  the  inhabitants 
of  the  town  of  Manchester,  which,  after 
detailing  (inter  alia)  the  facts  and  cir- 
cumstances hereinbefore  set  forth,  prayed 
that  an  account  might  be  taken  of  the 
charity  estates,  and  die  revenues  thereof, 
and  of  the  manner  in  which  the  same  had 
been  applied ;  and  that  a  scheme  might  be 
settled  for  the  permanent  administration 
of  the  charity  estates,  and  for  the  conduct, 
discipline,  and  studies  of  the  school,  having 
regard  to  the  altered  habits  of  the  times, 
and  to  the  greatly  augmented  value  of  the 
charity  estates,  and  die  exigencies  of  the 
inhabitants  of  Manchester;  and  that  it 
might  be  declared  that  it  was  for  the  benefit 
of  the  charity  that  the  trustees  should  be 
residents  in  die  town  of  Manchester ;  and 
that  a  reference  might  be  directed  to 
ascertain  whether  it  would  be  proper  diat 
any  of  the  present  trustees  should  be  re- 
moved; and  that  the  several  defendants 
might  be  enjoined  from  further  carrying 
into  execution  the  order  of  the  6th  of 
August  1833,  and  the  scheme  thereby 
confirmed. 

Mr,  Wigram^  Mr,  /inderdon,  and  Mr, 
Mylne^  in  support  of  the  information,  con- 
tended, that  all  the  proceedings  which 
took  place  before  the  Master,  imder  the 
petition  presented  by  the  warden,  presi- 
dent, high  master,  and  others,  under  the 
statute  5%  Geo.  3.  c.  101,  were  clearly 
wrong,  and  ought  to  be  of  none  effect, 
the  Attorney  General  never  having  at- 
tended any  of  them  :  that  the  interests  of 


the  inhabitants  of  the  town  of  Manchester 
were  not  represented  before  the  Master : 
that  the  expenditure  of  large  sums  of 
money,  amounting  to  10,000/.,  in  erecting 
a  house,  outbuildings,  and  offices,  of  unne- 
cessary size,  for  the  high  master,  and  the 
sanctioning  the  high  master,  usher,  and 
assistant  masters  to  take  boarders,  was 
repugnant  to  the  acts  and  ordinances  re- 
lating to  the  school,  and  injurious  to  the 
interests  of  such  of  the  scholars  as  were 
resident  in  the  town  of  Manchester,  and 
for  whom  principally,  if  not  exclusively, 
the  school  was  founded  :  that  the  objects 
of  the  founders  of  the  school  were  the 
poorer  classes  of  the  town  of-Manchester, 
and  not  individuals  resident  at  a  distance 
therefrom,  many  of  whom  were  the  chil- 
dren of  wealthy  parents  :  that  the  inten- 
tion of  the  founders  was  to  provide  the 
most  elementary  instruction  in  the  English 
tongue,  for  children  of  tender  years,  and 
not  to  confine  the  instruction  to  the  learned 
languages:  that  almost  all  the  present 
trustees  were  either  not  resident  in  the 
town  of  Manchester,  or  had  no  connexion 
therewith  ;  and  therefore  ought  to  be  re- 
moved from  acting  as  trustees,  as  having 
been  appointed  in  direct  contravention  of 
the  statutes  relating  to  the  charity. 

Sir  Charles  Wetherell,  Mr,  Jacobs  and 
Mr,  Bagshawct  for  the  trustees,  contended, 
that  the  dates  of  the  different  proceedings 
were  important,  and  the  defendants  ought 
to  have  the  same  benefit  afforded  them, 
as  if  they  had  pleaded  or  demurred  to  the 
information :  that  there  had  been  no  secresy 
in  the  proceedings  of  the  defendants,  for 
in  October  1833  the  proceedings  of  the 
charity  commissioners  were  advertised, 
and  the  scheme  in  question  published  in 
two  Manchester  newspapers  about  the 
same  time ;  and  in  April  1 834,  a  memorial 
was  addressed,  by  some  of  the  townspeople, 
to  one  of  the  trustees,  praying  an  extension 
of  the  benefits  of  the  charity ;  the  master's 
house  and  other  buildings  were  at  that 
very  time  being  erected,  and  yet  not  the 
slightest  complaint  was  made  thereof  in 
the  memorial :  that  the  present  proceeding 
was  novel,  and  an  attempt  altogether  to 
supersede  the  act  52  Geo.  3.  c.  101 :  that 
instead  of  the  present  information  being 
filed,  a  new  petition  ought  to  have  been 
presented  under  that  act :  that  the  relators 
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knew  the  fact  of  there  being  boarders  in 
the  high  master's  and  usher's  houses,  and 
they  were  also  apprised  of  that  fact  at 
an  early  period  by  the  charity  commis- 
sioners' report:  that  there  had  been  no 
undue  haste  in  the  proceedings  before  the 
Master,  under  the  52  Geo.  3.  c.  101,  which 
had  been  carried  on  regularly :  that  the 
new  scheme  restricted  the  master's  autho- 
rity, instead  of  extending  it,  as  it  ought  to 
do ;  that  the  A,  B,  C  clause,  mentioned 
in  the  statutes,  meant  merely  a  book, 
and  nothing  more,  and  existed  in  the  case 
of  The  Attorney  General  v.  Earl  ManS' 
Jield(l):  that  English  literature  could 
only  be  taught  mediatively,  and  not  qud 
English  literature,  the  Manchester  school 
being  clearly  intended  only  as  a  school 
for  instruction  in  the  learned  languages, 
by  progress  in  which  the  scholars  might 
be  fit  candidates  for  the  exhibitions  to 
the  English  Universities — The  Attorney 
General  v.  Dixie  (2) :  that  the  practice 
of  taking  boarders  had  long  existed, 
and  that  nothing  was  more  proper  than 
that  the  scholars  should  be  under  the 
care  and  immediate  controul  of  the  mas- 
ters :  that  although  the  trustees  were  not 
resident  in  the  town  of  Manchester,  they 
were  sufficiently  near  to  discharge  their 
duties  conveniently :  that  part  of  the 
scheme  proposed  by  the  relators  could 
not  be  carried  into  effect,  without  revers- 
ing many  of  the  most  valuable  decisions 
of  eminent  Judges  who  had  presided  in 
tlie  Court  of  Chancery. 

Mr.  G.  Turner  appeared  for  the  Presi- 
dent of  Corpus  Christi  College  and  Warden 
of  the  College  of  Manchester. 

Mr,  G,  Richards  and  Mr,  J,  Russell 
appeared  for  the  high  master  and  other 
subordinate  masters. 

Other  cases  cited  were —  * 

The  Attorney  General  v.  Whiteley^  1 1 

Ves.  241. 
The  Attorney  General  v.   Hartley,  ft 

Jac.  &  Walk.  353. 
The  Attorney  General  v.  the  Coopers* 

Company,  1 9  Ves.  187. 
The  Attorney  General  v.  Christ  Church, 

Jac.  474. 


(1)2  Ru88.  50. 
(«}  3RUS6.534,  D. 


The  Attorney  General  v.  the  Skinners* 

Company,  Jac.  629. 
The  Attorney  General  v.  the  Earl  of 

Clarendon,  17  Ves.  491,  505. 
The  Corporation  of  Ludlow  v.  Green^ 

house,  1  Bl.  (n.s.)  17. 

The  Lord  Chancellor.  —  I  consider 
this  case  as  one  of  the  very  first  impor- 
tance, as  it  relates  to  the  due  application 
of  very  large  funds  to  the  object  of  educa- 
tion, in  so  populous  and  important  a  town 
as  Manchester.  I  find  this  school  specially 
excepted  from  the  operation  of  the  act  of 
last  session,  which  extends  the  powers 
hitherto  exercised  by  this  Court  in  cases 
of  grammar  schools ;  but,  fortunately, 
there  are  in  this  case  circumstances  and 
peculiarities  which  prevent  that  exception 
from  being  so  injurious  to  the  town  as  it 
otherwise  might  have  been.  It  is  impos- 
sible to  look  at  the  instruments  upon  which 
the  establishment  of  this  school  is  founded, 
without  being  satisfied  that  it  was  intended 
to  be  what  is  technically  called  a  grammar 
school ;  but  there  is,  fortunately,  in  these 
instruments  sufficient  to  relieve  it  from 
the  operation  of  those  decisions  in  which, 
I  think,  this  Court  has  unnecessarily  re- 
stricted the  meaning  of  that  term  within 
the  narrowest  limits.  And  in  cases  in 
which  a  part  of  the  founder's  property  has 
become  disposable,  from  the  whole  of  his 
objects  being  satisfied  with  part,  it  seems 
to  have  lost  sight  of  the  doctrine  of  cy  pres, 
under  which  it  familiarly  administers  the 
whole  or  part  of  his  property  which  has 
become  disposable,  his  object  having  failed. 
Later  cases,  however,  have  departed  from 
the  strictness  of  these  decisions.  The 
founders  of  this  charity  have  made  provi- 
sions which  prove  that  they  considered 
(what  might  perhaps  have  been,  in  some 
cases,  assumed),  that  there  was  nothing 
inconsistent  with  the  object  of  teaching 
the  learned  languages.  The  statute  of  the 
16  Hen.  8.  provides  for  the  teaching  of 
all  infants  that  shall  come  to  school,  *' their 
A,  B,  C,  primer  and  sorts,  till  they  be  in 
grammar;"  and  it  also  wisely  provides,  in 
these  terms — "  Because  in  time  to  come 
many  things  may  and  shall  survive  and 
grow  by  sundry  occasions  and  causes, 
which,  at  the  making  of  these  acts  and  or- 
dinances, it  was  not  possible  to  come  to 
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mind;  the  feoflfees  are  therefore  autho* 
rised.  from  time  to  time,  when  need  shall 
require,  to  call  in  to  their  aid  learned  coun- 
sel and  men  of  good  literature,  to  have 
full  power  and  authority  to  augment,  in- 
crease, expound,  and  perform  all  the  said 
acts  and  ordinances,  articles,  compositions, 
and  agreements  concerning  the  school- 
master, usher,  and  scholars,  for  their  and 
every  of  their  offices  concerning  the  said 
free  school."  This  power,  wisely  given 
to  the  Court,  the  Court  will,  if  necessary, 
exercise  for  the  benefit  of  the  objects  of 
the  testator's  bounty.  These  provisions 
of  the  statute,  together  with  the  course 
which  has  been  followed  in  this  charity, 
and  the  scheme  sanctioned  by  the  Court  in 
1838,  of  which  no  complaint  has  been 
made  as  being  too  extensive,  and  which 
the  defendants  insist  ought  to  be  conclu- 
sive and  binding,  relieve  me  from  the 
necessity  of  reviewing  the  doctrine  of  some 
of  those  authorities  in  this  case,  and  the 
beneficial  provisions  of  the  act  of  last 
session  will  probably  render  it  unnecessary 
in  any  other.  What  I  have  to  consider  is, 
whether  there  has  been  made  out  on  this 
information  sufficient  grounds  for  this 
Court  to  decree  all  or  any  of  the  subjects 
of  relief  asked  at  the  bar,  viz.  first,  to  have 
the  accounts  taken ;  secondly,  to  remove 
the  existing  trustees;  thirdly,  to  send  a 
reference  to  the  Master  to  approve  of  a 
new  scheme  for  the  application  of  the  in- 
come of  the  charity  property.  I  am  of 
opinion,  that  no  case  has  been  made  for  a 
decree  to  take  the  accounts.  The  statutes 
prescribe  the  mode  in  which  the  receiver's 
accounts  are  to  be  settled,  and  there  is  no 
allegation  or  proof  in  support  of  any  case 
of  neglect  or  error  in  the  performance  of 
that  duty.  In  the  absence  of  such  proof, 
I  must  assume  that  the  parties,  to  whom 
this  duty  is  assigned,  have  faithfully  per- 
formed it.  To  decree  the  account,  under 
such  circumstances,  would  be  to  expose 
every  charity  estate  to  the  expense  of  a 
suit,  whenever  any  person  should  for  any 
reason  ask  for  an  account  in  the  form  of 
an  information.  I  am  also  of  opinion, 
that,  on  the  second  head,  I  cannot  make 
the  decree  prayed  for.  It  is  true,  that  the 
statutes  direct  that  the  feoffees,  to  be  in 
future  appointed,  shall  be  honest  gentlemen, 
and  honest  men,  in  some  parish  in  Manches- 
Nsw  Series,  X— Chanc. 


ter.  This  direction  does  not  appear  to  have 
been  followed;  but  the  custom  appears  to 
have  been  to  appoint  the  most  eminent 
and  distinguished  persons  in  the  neigh- 
bourhood to  take  the  offices  of  feoffees  and 
trustees;  and  the  charity  and  the  public 
are  much  indebted  to  those  who  have 
undertaken  those  offices,  and  contributed 
by  their  influence  and  support  to  the  effi- 
ciency of  the  charity.  Of  this  description 
are  the  present  trustees,  and  of  their  con- 
duct as  such  feoffees  or  trustees,  no  cause 
of  complaint  has  been  established ;  and  I 
should  much  have  regretted  if  I  had  found 
myself  compelled,  from  any  objection  to 
their  qualification,  to  remove  them  from 
those  offices ;  feeling  that,  in  so  doing,  I 
should  in  all  probability  be  doing  a  real 
injury  to  the  charity.  In  The  Attorney 
General  v.  Lord  Clarendon^  it  is  evident, 
from  the  observations  of  Sir  Wm.  Grant, 
although  the  case  befbre  him  was  that  of 
a  corporation,  that  he  would  have  thought 
it  incumbent  on  the  Court,  in  such  a  case 
as  this,  to  have  inquired  into  the  original 
eligibility  of  the  trustees :  the  question 
however  is  very  different  when  the  Court 
has  to  describe  the  course  to  be  followed 
in  future.  The  provisions  of  the  statute 
are  distinct  on  this  subject,  and  I  think 
they  are  founded  on  good  sense ;  for  how- 
ever advantageous  it  may  be  that  the  cha- 
rity should  have  the  protection  of  the 
powerful  and  eminent  aristocracy  of  the 
county  and  neighbourhood,  there  can  be 
no  doubt  but  that  the  trustees,  residing 
within  the  parish,  and  personally  interested 
in  the  welfare  of  the  inhabitants  of  the 
town,  would  probably  give  a  more  regular 
and  vigilant  superintendence  to  the  esta- 
blishment. Perhaps  a  compound  of  the 
two  would  be  the  most  desirable ;  but 
however  that  may  be,  I  find  a  rule  laid 
down  by  the  statute,  from  which  I  do  not 
find  any  reason  to  depart,  but,  on  the  con- 
trary, although  at  the  date  of  the  statutes 
there  may  have  been  some  difficulty  in 
finding  proper  persons  to  fill  the  office 
wnthin  the  parish,  it  is  certain  that  the  only 
difficulty  now  will  be  in  the  selection  from 
amongst  the  many  who  possess  all  the 
qualifications  that  can  be  desired. 

The  most  important  subject  of  the  plan 
for  the  future  management  of  the  charity 
remains  to  be  considered.     And  here  the 
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only  difficalty  exists  in  the  form  of  the 
proceedings  of  1 BSS.  On  the  part  of  the 
defendants  it  was  contended,  that  these 
proceedings  ought  to  be  treated  as  conclu- 
sive, and  as  excluding  all  investigation  on 
the  present  information;  whilst,  on  the 
part  of  the  Attorney  General  (for  I  cannot 
for  this  purpose  consider  the  relators  as 
parties  to  the  litigation),  it  was  insisted 
that  these  proceedings  were  to  be  altoge- 
ther disregarded  as  ex  parte,  1  cannot 
adopt  altogether  either  of  these  proposi- 
tions. That  the  proceedings  were  ex  parte, 
there  can  be  no  doubt.  The  order,  the 
report,  the  affidavits  on  which  the  Master 
made  his  report,  clearly  prove  that. 

The  Attorney  General  does  not  appear 
to  have  been  a  party  to  the  proceedings 
in  the  Master's  office,  which  of  itself,  in 
my  opinion,  deprives  them  of  the  value 
which  might  otherwise  attach  to  them.  Sir 
John  Leach  held,  4hat  the  Attorney  Ge- 
neral ought  always  to  be  a  party  in  the 
inquiries  under  such  references.  I  had 
hoped  that  such  had  since  that  time  been 
the  universal  course,  and  I  trust  it  will 
be  so  for  the  future.  If,  under  Sir  Samuel 
Romilly's  Act,  any  party  may  ex  parte 
obtain  the  Master's  sanction  to  any  scheme 
he  may  propose,  and  the  order  confirming 
the  report  is  to  preclude  future  investiga- 
tion, that  act  will  produce  much  more 
mischief  than,  if  properly  acted  upon,  it  is 
calculated  to  do  good.  The  order,  on 
petitions  under  the  act,  cannot  be  obtained 
without  the  sanction  of  the  Attorney  Ge- 
neral. The  law,  therefore,  requires  that 
he  should  be  a  party  to  the  representation 
to  the  Court,  that  a  grievance  exists,  which 
the  interests  of  the  public  require  should 
be  redressed.  But  if  he  is  not  to  intervene 
in  the  inquiry,  as  to  the  particulars  of 
such  grievance,  or  in  the  consideration  of 
the  proper  remedy  to  be  applied ;  and  if 
such  inquiry  and  consideration  are  to  be 
lefl  to  the  conduct  of  parties  who  may 
have  private  interests  to  promote,  not  only 
will  no  protection  be  afforded  to  the  public 
interest,  but  the  apparent  sanction  of  the 
Court  will  be  given  in  many  cases  to  pre- 
existing or  newly  conceivea  abuses.  If  1 
find  that  it  is  the  practice,  in  any  of  the 
Master*8  offices,  to  proceed  upon  these 
references  in  the  absence  of  the  Attorney 
General,  it  will  be  necessary  to  make  a 


general  order  to  correct  such  practices. 
Some  cases  were  referred  to,  in  which  the 
provisions  of  the  acts,  as  to  appeals  from 
former  orders,  which  had  been  made  under 
it,  were  discussed.  Such  cases  have  no 
application  to  an  information  by  the  Attor- 
ney General,  complaining  of  a  scheme 
adopted  on  a  report  under  this  act  in  his 
absence.  But  although  I  am  of  opinion, 
that  such  proceedings  cannot  be  a  bar  to 
any  well  founded  complaint  by  the  Attor- 
ney General,  on  behalf  of  the  public,  I  do 
not  consider  it  necessary,  because  I  do  not 
think  it  would  be  just,  or  for  the  interest 
of  the  public,  that  such  proceedings  should 
be  treated  altogether  as  a  nullity.  Much 
money  has  been  expended,  and  many  new 
interests  may  have  been  created  under  the 
directions  of  the  order  of  1 S9S,  These 
payments,  and  these  interests,  the  Court 
is  bound,  as  far  as  possible,  to  protect ; 
and  although  I  6nd  in  the  schema  so 
adopted  by  the  Court  much  to  object  to, 
yet  I  find  in  it  much  that  I  fully  approve. 
The  course,  therefore,  which  I  think  this 
Court  ought  now  to  follow,  is  to  adopt  so 
much  of  that  scheme  as  is  worthy  of  being 
retained,  and  to  correct  so  much  of  it  as 
may  appear  open  to  objection;  and  the 
proper  way  of  effecting  that  object  will,  I 
think,  be  to  send  it  to  the  Master,  with 
certain  directions,  some  of  which  will  be 
for  the  purpose  of  giving  to  the  Attorney 
General  an  opportunity  of  bringing  for- 
ward such  suggestions  as  the  interests  of 
the  public  and  the  charity  may  appear 
to  require,  and  others  of  which  applying 
to  subjects  now  ready  for  decision,  will  be 
declarations  of  opinion  of  the  Court  upon 
those  points.    * 

Of  these,  the  most  important  is  that  of 
the  boarders  resident  in  the  houses  of  ^  the 
head  and  other  masters.  There  have  been 
many  cases  in  which  this  practice  has  been 
discussed,  and  allowed  by  the  Court — whe- 
ther wisely  or  not,  may,  as  to  some  of 
them,  be  questioned ;  but  there  is  no  doubt 
as  to  the  principle  upon  which  the  Court 
has  in  all  of  them  acted,  and  which  alone 
could  have  justified  the  permission  grant- 
ed. In  all  the  cases,  the  object  of  the 
foundation,  and  the  purposes  of  the  trust 
to  be  performed,  being  the  gratuitous  edu- 
cation of  the  objects  of  the  charity,  the 
Court  would  not  have  been  justified  in 
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granting  this  permission  to  the  masters, 
except  on  the  conviction,  that  the  purposes 
of  the  charity  would  not  be  prejudiced  by 
the  exercise  of  it. 

In  some  it  has  been  thought,  that  the 
purposes  of  the  charity  were  likely  to  be 
advanced  by  it,  as,  where  the  funds  of  the 
ch«rity  were  very  small,  it  has  been  sup- 
posed that,  by  opening  an  additional  source 
of  revenue  to  the  masters,  persons  might 
be  induced  to  accept  the  office  who  would 
have  declined  to  perform  the  duty  for  the 
small  salary  which  the  funds  of  the  charity 
would  afford.  Such  cases  can  have  no 
application  to  the  present,  in  which  the 
income,  in  18dS,  was  4,550/.,  and  the  salary 
awarded  to  the  head  master  was  600/.  per 
annum ;  and  the  salaries  of  all  the  masters 
together  was  2,050/.,  whilst  the  number 
of  boys,  including  boarders,  was  only  198. 
It  is,  I  think,  impossible,  on  any  principle, 
or  on  any  authority,  to  justify  that  part  of 
the  scheme  approved  in  1833,  which  re- 
lates to  this  subject.  I  find  an  expenditure 
of  10,000/.  of  the  charity  funds  sanctioned, 
of  which  a  considerable  part  would  not 
have  been  required  for  the  purposes  of 
the  charity,  or  for  any  purpose  but  the 
accommodation  of  the  boarders  in  the 
master's  house.  If  there  were  not  special 
circinnstances  in  the  case  of  the  Rugby 
sckoolf  as  stated  by  Sir  Wm.  Grant,  and 
the  case  of  Harrow  School  (S\  I  can  only 
say,  that  I  cannot  understand  on  what  prin- 
ciple Lord  Eldon  got  over  the  (in  my  opi- 
nion) well-founded  objections  of  the  Master 
to  the  expenditure  proposed;  nor  can  I 
reconcile  what  is  stated  to  have  been  done 
in  that  case,  with  the  principle  laid  down 
and  acted  upon  by  the  same  learned  Judge 
in  The  Attorney  General  v.  the  Cooper's 
Company  (4),  Of  the  sum  so  to  be  expended, 
4,450/.  was  for  rebuilding  the  master's  house, 
which  was  to  contain  accommodation  for 
twenty  boarders,  including  various  rooms 
exclusively  for  their  use.  Unfortunately, 
this  money  has  been  expended,  the  buildings 
have  been  erected  ;  and  I  am  to  say  what 
shall  be  the  future  rule  on  this  subject,  in 
the  application  of  the  funds  of  a  charity,  of 
which  part  is  now  invested  in  the  buildings 
so  adapted  to  these  purposes.    It  appears, 

(S)  The  Attorney  General  v,  the  Earl  of  Claren- 
don, 17  Yes.  491. 
(4)  19  Vm.  191. 


also,  that  the  permission  to  the  master  to  take 
boarders  has  long  existed ;  and  no  doubt 
those  who  at  present  exercise  the  duties 
of  masters  accepted  their  offices  in  the 
expectation  that  such  permission  would  be 
continued  for  the  future.  1  am  anxious, 
as  far  as  possible,  consistently  with  the 
interests  of  the  charity,  not  to  disappoint 
expectations  so  naturally  excited,  or  to  do 
any  injury  to  the  interests  of  these  gen- 
tlemen ;  but  I  am,  in  the  first  instance, 
and  in  preference  to  all  other  consider- 
ations, bound  to  guard  the  interests  of  the 
charity  from  injury,  and  its  funds  from 
misapplication.  Any  provisions,  therefore, 
of  the  scheme  adopted  in  1833,  which  may 
possibly  have  the  effect  of  applying,  in 
future,  part  of  the  funds  of  th^  charity  for 
the  benefit  of  the  boarders  in  the  houses 
of  the  masters,  which  can  now  be  corrected, 
must  be  altered;  and  I  find  several  of 
that  description.  The  boys  so  boarded  in 
the  masters'  houses  cannot  be  considered 
as  in  any  respect  ol^ects  of  the  charity. 
From  the  scholars  of  the  charity  the  mas- 
ters are  by  the  statute  prohibited  from 
taking  any  payment  or  any  reward  beyond 
their  stipend.  The  boarders  cannot  be 
considered  as  scholars  of  the  charity,  for 
the  purpose  of  participating  in  its  funds 
without  submitting  to  the  provisions  re- 
quired by  the  statutes ;  and  yet  I  find,  by 
the  scheme  of  1 833,  that  the  funds  of  the 
charity  are  applied,  not  only  in  providing 
premiums  for  such  boarders,  as  well  as 
for  the  free  scholars,  but  that  they .  are 
made  eligible  for  exhibitions.  The  result 
appears  to  have  been  what  'might  have 
been  expected.  Of  twelve  exhibitions, 
from  1833  to  1836,  both  inclusive,  eight 
have  been  ffiven  to  the  boarders  and  four 
to  day  scholars  ;  and  from  1 807  to  1 836, 
fifty-seven  to  boarders  and  twenty-eight 
to  day  scholars.  It  was  observed,  the 
head  master  and  the  feoffees  appoint  the 
two  examiners ;  and  that  the  head  masters 
and  the  wardens  select,  from  among  the 
boys  reported  to  be  qualified^  those'  to 
whom  exhibitions  are  to  be  given.  I  will 
not  suppose  there  has  been  any  partiality 
in  these  selections,  but  the  giving  premiums 
and  exhibitions  to  the  boarders  is  not  only 
a  misapplication  of  the  charity  funds,  but 
the  day  scholars  have  not  even  a  fair 
chance  in  the  competition  with  strangers 
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for  the  prizes,  which  are  intended  exclu- 
sively for  themselves.  The  superior  ad- 
vantages of  the  boarders,  from  the  constant 
and  comparatively  exclusive  attention  of 
the  masters,  must  give  them  acquirements 
superior  to  the  poor  day  boys.  These 
misapplications  of  the  charity  funds,  in 
favour  of  the  boarders,  are  so,  obvious, 
that  I  purpose  making  them  the  subject  of 
a  declaration  in  the  decree ;  and  there  may 
be  others.  If,  for  instance,  the  various 
masters,  now  appointed,  receive  out  of 
the  charity  fund  larger  payments  than  they 
would  require,  if  their  instructions  were 
confined  to  the  day  boys,  the  excess  is  a 
misapplication  of  the  charity  fund,  lliis 
and  any  similar  cases  must  be  the  subject 
of  inquiry  before  the  Master.  1  also  think 
that  part  of  the  scheme,  which  excludes 
from  the  school  all  children  under  six 
years,  is  inconsistent  with  the  statutes, 
which,  in  providing  for  the  teaching  of  all 
infants  who  should  come  to  school  to  learn 
their  A,  B,  C,  and  primer,  clearly  intended 
that  the  doors  should  be  open  to  all  chil- 
dren capable  of  any  instruction.  I  must 
also  observe,  that  the  statutes  point  out 
the  proper  application  of  any  surplus  of 
the  charity  income,  namely,  in  exhibitions 
to  scholars  who  have  been  brought  up  at 
the  school ;  that  the  scheme  of  1 833, 
although  it  had  to  dispose  of  the  surplus 
of  2,000/.  per  annum,  made  no  addition  to 
the  previously  existing  exhibitions  of 
twelve  of  60/.  each. 

Having  felt  called  upon  to  make  these 
observations  on  some  of  the  provisions  of 
the  scheme,  I  am  happy  in  expressing  my 
approbation  of  the  general  spirit  of  the 
system  of  instruction  proposed.  The  ob- 
ject of  the  provision,  in  this  respect,  is  to 
preserve  the  integrity  of  the  establishment 
as  a  grammar  school,  but  to  introduce  all 
such  other  branches  of  instruction  as  may 
be  useful  to  those  who  seek  the  benefit 
of  the  founder's  bounty  ;  and  as  the  funds 
are  ample  for  that  purpose,  the  object 
ought  to  be  so  to  apply  them  as  to  afford 
to  the  inhabitants  of  Manchester  the  means 
of  gratuitous  instruction  to  their  children, 
in  all  branches  of  learning  and  informa- 
tion, which  may  be  most  likely  to  be  bene- 
ficial to  them ;  and  such,  I  conceive,  was 
the  object  of  the  scheme  adopted  in  1 833, 
and  to  which,  in   that  respect,  no  well- 


founded  objection  can,  I  think,  be  made. 
But  the  Attorney  Greneral  ought  not,  I 
think,  to  be  precluded  from  offering  any 
such  suggestions. 

I  propose  therefore  to  declare,  that  in 
all  f\iture  appointments  of  feoffees  and 
trustees,  regard  should  be  had  to  the  qua- 
lification required  by  the  statutes;  that 
all  children,  of  an  age  capable  of  instruc- 
tion, are  entitled  to  be  admitted  into  the 
school ;  that  no  part  of  the  funds  of  the 
charity  are  hereafWr  to  be  applied  towards 
paying  premiums  for  exhibition  to  bovs 
who  are,  or  have  been,  boarders  in  the 
house  of  any  of  the  masters,  except  in 
continuing  to  pay  exhibitions  already 
granted  ;  and  that  such  boarders  are  not 
in  future  to  derive  any  benefit  from  the 
funds  of  the  charity,  in  any  manner  by 
which  the  expenditure  of  such  funds  may 
be  increased :  and  with  these  declarations 
I  shall  refer  it  to  the  Master  to  approve 
of  such  alterations  in  the  scheme  contained 
in  the  report  of  1833,  as  may  be  necessary 
to  carry*  the  same  into  effect,  and  as  the 
Master  shall  find  to  be  proper,  for  the 
purpose  of  more  effectually  carrying  into 
effect  the  objects  of  the  charity ;  regard 
being  had  to  the  present  amount  and  par- 
ticulars of  the  property  of  such  charity, 
and  the  existing  circumstances  of  the  town 
and  neighbourhood  of  Manchester. 


V 

Nov 


.C.     \ 

'.  16.  J 


SEDDON  V.  IVANS. 


Practice, — Demurrer  ^Liberty  to  amend 
— Dismissal  for  want  of  Prosecution. 

The  effect  of  allowing  a  demurrer^  and 
giving  the  plmntiff  by  the  same  order  liberty 
to  amend  tlie  billf  is  that  the  smt  remains  a 
pending  suit ;  and  notwithstanding  the  plain'' 
tiff  pay  the  costs  of  the  demurrer ,  yet,  if  he 
do  not  amende  the  defendant  may  dismiss  the 
bill  with  cost s^  for  want  of  prosecution. 

The  demurrer  of  the  defendant  having 
been  allowed,  and  liberty  given  to  the 
plaintiff*  to  amend  (1),  the  order  was  drawn 
up,  adding,  according  to  the  terms  of  the 
14th  general  order  of  1828,  the  plaintiff* 

(1)  Sm  9  Law  J.  Rep.  (m.s.)  Chanc  341. 
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"  imdertaking  to  amend  within  three  weeks," 
or  in  default  thereof  the  order  to  be  void. 
The  plaintiff* did  not  amend ;  and  a  motion 
was  now  made  on  behalf  of  the  defendant, 
that  the  bill  might  he  dismissed  with  costs 
for  want  of  prosecution. 

Mr,  Jacobt  for  the  motion.  —  By  the 
former  order,  the  defendant  only  has  the 
costs  of  the  demurrer.  The  suit  remains 
a  pending  suit,  and  must  be  liable  to  dis- 
missal on  the  ordinary  ground. 

Mr,  Stuart,  for  the  plaintiff*. — The  de- 
fendant has  been  paid  the  taxed  costs  of 
the  demurrer,  which  is  all^hegwould  have 
been  entitled  to,  if  liberty  had  not  been 
given  to  amend  the  bill.  The  plaintiff*  has 
not  thought  proper  to  avail  himself  of  that 
leave ;  but  is  he  to  pay  more  costs  merely 
because  the  leave  was 'given?  The  form 
of  the  order  brings  it  under  the  14th 
general  order,  and  the  only  consequence 
of  not  amending  at  the  utmost  is,  that  the 
leave  fails,  the  condition  not]  having  been 
fulfilled. 

Tbe  VicB  Chancellor. — I  should  have 
thought  that  the  proper  form  of  order 
would  have  been,  to  add  to  the  under- 
taking, "and  if  the  plaintiff*  does  not  amend 
within  three  weeks,  then  the  bill  to  be  dis- 
missed with  costs.*'  The  registrar  how- 
ever tells  me,  that  is  never  done.  It  is 
plain  the  suit  remains  a  pending  suit,  and 
if  the  plaintiff*  does  not  amend,  the  defen- 
dant would  never  have  the  costs  of  the 
suity  beyond  the  costs  of  the  demurrerp 
It  appears  to  me,  that  I  must  make  the 
order  for  the  dismissal  of  the  bill,  with 
costs. 

Order  accordingly. 


V.C. 
Nov 


.C.     \ 
.  18.  J 


PIPER  V,  GITTENS. 


Practice,  —  Costs  — [  Tender — Motion  to 
dismiss  Bill, 

A,  having  received  notice  of  motion  to 
dismiss,  Jiled  a  replication,  and  tendered 
ftOs.  costs  to  B,  B  requested  time,  and  the 
whole  of  the  day  was  given  him  to  accept  or 
refuse  the  tender,  B  gave  no  answer  till 
the  following  morning,  which  was  the  motion 
day,  A  delivered  his  brief  on  the  motion  after 


eight  o*clock  on  the  preceding  evening : — 
Held,  that  the  extra  costs  must  be  borne  by 
B, 

The  defendant*8^solicitor,  on  the  25th 
of  July,  gave  notice  of  motion,  for  the  en- 
suing seid  day,  which  was  the  29th  of  July, 
to  dismiss  the  bill  for  want  of  prosecution. 
The  plaintiff*'s  solicitor  filed  a  replication 
on  the  27th  of  July,  and  on  the  morning 
of  the  28th  tendered  to  the  defendant's 
solicitor  205.,  as  costs  of  the  motion.  The 
clerk  of  the  defendant's  solicitor  requested 
that  some  time  might  be  given  him  to  in- 
quire as  to  the  propriety  of  accepting  the 
costs  tendered  ;  and  the  whole  of  the  day 
was  given  him  for  that  purpose.  '•  jNo  an- 
swer having  been  made  at  eight  o'clock  in 
the  evening  of  the  28th,  die  plaintiff*'s 
solicitor  prepared  and  delivered  his  brief 
to  counsel,  with  instructions  to  appear  on 
the  motion. 

On  the  morning  of  the  29th,  at  ten 
o'clock,  the  defendant's^olicitor  signified 
that  he  would  accept  the  costs  tendered, 
but  he  was  then  informed  that  it  was  too 
late,  inasmuch  as  counsel  had  been  in- 
structed on  the  preceding  evening. 

Mr.  L.  Lowndes,  on  behalf  of  die  defen- 
dant, in  support  of  the  motion,  submitted 
that  the  costs  should  be  borne  by  the 
plaintiff;  first,  because  his  solicitor  had 
been  precipitate  in  delivering  his  briefs 
before  the  expiration  of  the  day  which 
had  been  allowed  for  consideration ;  and, 
secondly,  that  he  ought  to  have  paid  the 
20s,  when  the  defendant's  solicitor  offered 
to  accept  it,  and  to  have  demanded  pay- 
ment of  the  extra  costs  he  had  incurred  ; 
and  not  having  done  so,  the  defendant  was 
compelled  to  proceed  with  the  motion. 

Mr,  K,  Bruce,  contr4,  cited  Turner  v. 
WhiU{\). 

The  Vice  Chancellor  said,  that  the 
plaintiff*  was  right  in  instructing  his  counsel 
to  appear,  afler  waiting  until  eight  o'clock, 
the  following  day  being  the  seal ;  and  he 
ordered  that  the  defendant  should  pay  the 
costs  of  the  motion,  the  %0s.  being  set  off* 
against  them. 

(1)  V.C.  April  9,  1839,  where  the  like  order 
was  made.  Mr.  K.  Bruce,  for  the  motion.  Mr. 
Stuart,  contr^ 
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Practice, — Irregularity  of  Order — Ex^ 
amnation  de  bene  esse — Notice  of  Motion, 

An  order  directing  the  examination  of  a 
person  de  bene  esse  as  a  witness^  he  alone 
being  able  to  depose  to  particular  facts  in 
the  cause,  is  irregular,  if  made  ex  parte. 

Semble — That  in  such  cases  it  must  be 
shtnm,  that  the  particular  person  proposed 
to  be  examined  de  bene  esse  knows  the  facts 
touching  which  he  is  to  be  examined,  and  is 
the  only  person  who  knows  them. 

In  this  case,  an  order  had  been  obtained 
on  behalf  of  the  plaintiff,  dated  the  7th  of 
September  1840,  for  the  examination  de 
bene  esse  of  a  person  of  the  name  of  Bram 
Hertz,  as  a  witness  for  the  plaintiff  in  the 
cause,  saving  all  just  exceptions.  The 
order  was  obtained  ex  parte  on  an  affidavit 
of  the  plaintiff's  solicitor,  stating  that  the 
cause  had  been  instituted  for  the  adminis- 
tration of  the  estate  and  effects  of  Henry 
Philip  Hope,  the  testator  in  the  plead- 
ings named,  and  particularly  for  trying 
the  validity  of  a  deed  of  gift,  dated  the 
9th  of  April  1838,  and  made  between 
the  said  H.  P.  Hope  of  the  one  part,  and 
the  plaintiff  of  the  other  part,  whereby 
H.  P.  Hope  gave  to  the  plaintiff  certain 
diamonds,  precious  stones,  jewels,  gems, 
and  minerds,  contained,  on  the  9th  of 
April  1 838,  in  a  mahogany  cabinet  men- 
tioned in  the  deed;  ami  further  stating, 
that  he,  the  plaintiff's  solicitor,  had  been 
informed  and  verily  believed,  that  the  said 
Bram  Hertz  was  a  person  of  skill  and 
knowledge  in  diamonds,  precious  stones, 
jewels,  gems,  and  minerals;  that  Bram 
Hertz  was  intimately  acquainted  with  the 
testator,  for  ten  years  previously  to  his 
death,  and  was  employed  and  consulted  by 
the  testator,  with  reference  to  the  collection 
of  diamonds  and  precious  stones  formed  by 
him,  and  had  arranged  a  catalogue  descrip- 
tive of  the  diamonds,  &c.  contained  in  the 
cabinet,  under  the  testator's  immediate 
direction ;  that  Bram  Hertz  knew  what 
diamonds,  &c.  were  in  the  cabinet  on  the 
9th  of  April  1 838  ;  that  it  was  essentially 
necessary  to  the  case  of  the  plaintiff)  to 
shew  what  diamonds  and  precious  stones, 
&c.  were  in  the  cabinet  on  such  day,  and 


to  identify  such  of  the  diamonds,  &c.  then 
in  the  possession  of  the  defendants,  the 
executors  of  the  testator,  in  England,  as 
were  contained  in  the  cabinet  on  such  day, 
and  to  shew  the  intention  and  views  of  the 
teiBtator,  in  executing  the  deed  of  gift  on 
the  9th  of  April  1838.  The  affidavit  fur- 
ther stated,  Uiat  to  the  best  of  deponent's 
knowledge,  information,  and  belief,  Bram 
Hertz  was  the  only  person  who  could 
depose  to  the  several  matters  thereinbefore 
mentioned  as  essentially  necessary  to  the 
case  of  the  plaintiff,  and  that  such  matters 
were  in  the  knowledge  of  Bram  Hertz 

only. 

A  motion  was  now  made  on  behalf  of 
Andrew  Thomas  Hope,  one  of  the  defen- 
dants to  the  suit,  to  diischarge  the  order 
so  obtained. 

Mr,  Turner  and  Mr.  BaUey,  in  support 
of  the  motion,  argued  to  Uie  following 
effect — viz.  that  the  order  obtained  was  of 
too  extensive  a  nature,  and  could  not  stand ; 
that  the  Court  looked  at  applications  of  this 
kind  with  some  jealousy,  because  a  person 
when  examined  de  bene  esse  considered  him- 
self afterwards  pledged  to  adhere  to  ^e 
evidence  given  by  him ;  that  Lord  Eldon, 
in  the  case  oi  Bellamy  v.  Jones  (1),  stated, 
that  in  the  case  of  an  application  to  ex- 
amine a  person  as  a  witness  de  bene  esse,  it 
must  be  shewn  that  he  is  the  only  witness 
to  the  facts  respecting  which  he  is  intended 
to  be  examined  ;  and  the  Court  mutt  be 
satisfied  that  such  is  the  case ;  that  Lord 

Eldon's  observations  in  Rowe  v. (2), 

were  to  that  effect ;  that  an  examination 
as  to  the  "  views  and  intentions  of  the  tes- 
tator," was  too  general  in  its  nature,  and  it 
would  be  impossible  for  a  defendant  to 
know  how  to  regulate  his  cross-examina- 
tion of  the  witness,  as  to  the  views  and 
intentions  of  the  testator ;  that  in  Pearson  v. 
Ward  (3),  the  affidavit  was  considered  in- 
sufficient, because  it  did  not  particularize 
the  evidence  intended  to  be  given;  that 
the  order  obtained  in  the  present  case  was 
too  unlimited  in  its  terms,  and  ought  not 
to  have  been  obtained  without  previous 
notice  to  the  defendants  in  the  cause ;  and 
that  in  the  cases  of  Shelley  v.  (4), 

(1)  8  Vet.  31. 
(S)  IS  Vea.  f61. 

(3)  1  Cox,  177. 

(4)  13  Vm.  56. 
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Pearson  v.  fVard,  and  Frere  ▼.  Oreen  (5), 
the  orders  were  made  by  the  Court  upon 
notice ;  and  that  a  contrary  practice  would 
be  against  all  principle. 

Mr,  Pemberton  and  Mr.  Gardiner,  for 
the  other  defAidants  in  the  cause,  insisted 
on  the  great  danger  that  would  arise  in 
cases  like  the  present,  where  the  order 
made  is  so  general  and  unlimited  in  its 
terras,  and  that  notice  of  the  application  to 
the  Court  was  necessary — Newland^t  Prac^ 
tice  in  Chancery,  vol.  1,  p.  452. 

Mr,  Tinney  and  Mr,  Hislcp  Clark,  in 
support  of  the  order,  contended,  that  the 
plaintiff,  in  obtaining  the  order,  had  follow- 
ed the  practice  as  it  was  laid  down  in  the 
books  recently  published ;  ^hat  in  the  2nd 
vol.  of  DamePt  Chanc,  Prac.  547,  it  was 
stated,  that  in  cases  lik^  the  present,  no 
notice  was  necessary — M'Kenna  v.  Everitt 
(6) ;  that  the  orders  heretofore  made  in  such 
cases  were  quite  general  in  their  nature, 
and  no  precedent  could  be  found  to  the 
contrary ;  that  the  solicitor  of  the  plaintiff, 
in  support  of  the  application,  had  sworn  to 
the  best  of  his  knowledge,  information,  and 
belief,  that  Bram  Hertz  was  the  only  per- 
son who  could  depose  to  the  essential  facts 
of  the  case,  and  that  such  facts  were  in  the 
knowledge  of  Bram  Herts  only ;  and  that 
ought  to  be  considered  satisfactory. 

The  Master  of  the  Rolls. — This  was 
a  motion  to  discharge  an  order  which  was 
obtained  for  ^e  examination  of  a  witness 
de  bene  esse,  on  the  ground  of  irregularity ; 
and  several  objections  were  statea  against 
such  order :  and  the  first  was,  that  no  no- 
tice was  given  to  the  other  parties  of  the 
application  for  the  order ;  secondly,  that 
the  aflBdavit  in  support  of  the  application 
was  insufficient,  as  it  did  not  thereby  appear 
that  the  person  mentioned  in  the  affidavit 
was  the  sole  witness  to  the  facts,  touching 
which  it  was  proposed  to  examine  him ; 
thirdly,  that  it  was  not  shewn  to  what  par- 
ticular facts  the  witness  was  to  be  examined ; 
and  fourthly,  that  leave  was  given  in  too 
general  terms  to  examine  the  witness.  In 
Hanldn  v.  Middlediteh  (7),  an  order  was 
made  ex  parte,  that  a  witness  should  be 

(5)  19  Ves.  319. 

(6)  S  Beav.  188 ;  b.  c.  9  Lsw  J.  Bep.  (n.8.) 
Chanc  98. 

<7)  «Bro,C.C.  641. 


examined  de  bene  esse,  the  affidavit  in  sup« 
port  of  the  application  stating,  that  he  was 
the  only  witness  to  a  fact  material  to  the 
cause ;  but  the  age  of  the  witness  was  not 
sworn  to.  In  the  several  cases  of  Shir^ 
ley  V.  Ferrers  (8),  Pearson  v.  Ward,  and 
Brydges  v.  Hatch(9),  a  witness  was  ordered 
to  be  examined  de  bene  esse,  on  the  ground 
of  his  being  the  only  person  in  whose 
knowledge  material  facts  were,  and  in  the 
two  former  cases,  the  orders  were  made 
on  notice ;  the  practice,  however,  has  been 
for  some  time  past  to  draw  up  orders  of 
this  nature  as  of  course ;  and  so  the  prac-* 
tice  was  understood  to  be  by  Sir  J.  Leach, 
in  the  case  of  Tomkins  v.  Harrison  {10\ 
and  by  me  in  M*Kerma  v.  Everitt  No 
case,  however,  is  to  be  found,  in  which  the 
question  has  been  decided  after  discussion, 
whether  the  order  ought  or  not  to  be  made 
ex  parte;  and  I  have  now  to  determine  that 
point.  It  appears,  from  the  different  cases 
on  the  subject,  except  that  of  Hankin  v. 
Middlediteh,  in  which  the  order  was  made 
ex  parte,  that  there  was  risk  of  the  loss  of 
the  evidence,  unless  the  examination  was 
taken  very  speedily ;  and  my  opinion  is, 
that  the  order  ought  to  be  made  only  on 
notice  of  motion,  notwithstanding  the  pre- 
valent practice  to  the  contrary.  The  affi- 
davit, moreover,  filed  by  the  plaintiff's 
solicitor,  in  support  of  the  motion  is,  I 
consider,  insufficient,  on  the  authority  of 

Rowe  V. ;  but  the  plaintiff  may  move, 

on  notice,  to  examine  the  witness,  and  it 
wiU  be  then  for  the  consideration  of  the 
Court,  whether  the  order  shall  be  general 
in  its  nature,  or  restricted  to  particular 
matters  in  issue.  The  order  made  must 
be  discharged;  but,  under  the  circum- 
stances of  the  case,  without  costs. 


V.C. 
Dec.  9 


.} 


BROOM  V,  SUMMERS. 


Injunction — Trustee  and  Cestui  que  trust 
— Identity  of  a  Congregation  or  Society, 

A  trust  was  created  of  certain  prenuses 
*\for  the  use  of  a  congregation  of  Protestant 
Dissenters  of  the  Presbyterian  Persuasion, 

(8)  3  P.  Wms.77. 

(9)  1  Cox,  4«S. 

(10)  6  Mad.  315. 


72 


CASES  IN  CHANCERY : 


who  then  occanonally  met  at  a  house  belongs 
ing  to  J.  ^."  j4t  that  timCf  the  congregation 
were  in  connexion  with  and  subject  to  tlie 
disciplinary  jurisdiction  of  a  certain  PreS' 
bytery  and  Synod.  The  minister  and  part 
cf  the  congregation  subsequently  seceded  from 
that  connexion  and  jurisdiction.  The  trus^ 
tees  thereupon  brought  ejectment  against  tie 
minister,  who  retained  possession  of  the  pre^ 
miseSt  and  he  obtained  the  common  injunc- 
tion  restraining  the  action  until  answer : — 
Heldf  that  the  seceding  parties  did  not  con" 
stitute  the  congregation  for  which  the  trust 
was  created,  and  thai  the  injunction  must  be 
dissolved. 

In  1808,  a  plot  of  ground  was  demised 
by  lease  to  certain  trustees,  upon  trust  for 
the  use  and  behoof  of  themselves,  and  the 
rest  of  a  number  of  persons  styled  "  The 
Congregation  of  Protestant  Dissenters  of 
the  Presbyterian  Persuasion,  who  then 
occasionally  met  at  a  house  belonging  to 
John  Anderson,  at  Sunderland/*  upon  trust, 
that  the  same  premises  should,  during  the 
said  term,  be  used  and  occupied  as  a  meet- 
ing-house or  place  of  worship  for  the  said 
congregation  of  Protestant  Dissenters,  and 
for  no  other  use ;  and  during  the  building 
of  the  chapel,  the  said  congregation  joined 
themselves  to  the  "  United  Associate  Pres- 
bytery of  Coldstream  and  Berwick."  In 
1815,  another  plot  of  ground  was  demised 
to  the  san^e  trustees,  upon  which  a  house 
for  the  minister  of  the  same  congregation 
was  built. 

Andrew  Broom,  the  plaintiflT,  was,  by  a 
majority,  chosen  minister  of  the  congrega- 
tion in  1838.  In  1835,  disputes  arose 
between  Broom  and  some  of  the  congrega- 
tion, and  complaints  respecting  him  were 
brought  before  the  Presbytery  of  Cold- 
stream and  Berwick,  who  summoned  and 
reprimanded  him.  Broom  appealed  to  a 
body  called  a  **  Synod,"  who  appointed  the 
record  of  the  Presbytery  to  be  deleted. 
Subsequent  proceedings  were  taken  in  the 
Presbytery,  in  reference  to  complaints  of 
some  members  of  the  congregation,  of  the 
plaintiff's  conduct  and  discourses,  but  the 
plaintiff  did  not  attend  the  summons,  or 
submit  to  the  authority  of  the  Presbytery ; 
and  pending  those  proceedings,  at  a  congre- 
gational meeting,  the  plaintiff  and  330  mem- 
bers and  seat-holders,  out  of  412,  of  which 


the  congregation  consisted,  agreed  to  leave 
the  said  Presbytery  and  Synod,  and  join 
themselves  to  another  body  ;  and,  accord- 
ingly, the  plaintiff  and  330  members  ]e(i 
the  Presbytery  of  Coldstream  and  Berwick, 
and  joined  the  Presbytery  •f  the  North 
West  of  Northumberland,  the  religious 
doctrines  and  form  of  worship  o£  which 
were  said  to  be  the  same  as  those  of  the 
body  they  lefl ;  but  the  society  called  the 
•*  Presbytery  of  the  North  West  of  North- 
umberland," had  no  connexion  with  any 
synod ;  assumed  no  power  over  the  mem- 
bers of  the  societies  in  connexion  with  it ; 
and  had  no  authority  to  remove  the  plain- 
tiff from  his  ofBce,  whatever  grounds  of 
complaint  against  him  might  appear.  The 
premises  were  at  this  time  vested  in  the 
defendants  Summers  and  M'Dougle,  as 
trustees.  Summers,  and  about  eighty  of 
the  congregation  left  the  remainder  of  the 
members  of  it,  at  the  time  of  the  change  of 
connexion,  and  the  Coldstream  and  Ber- 
wick Society  appointed  them  a  preacher. 
Summers  and  M'Dougle  having  brought 
two  actions  of  ejectment  against  Broom  to 
recover  possession  of  the  chapel  and  dwell- 
ing-house, he  filed  his  bill,  praying  for 
the  appointment  of  new  trustees,  and  that 
the  defendants  might  be  restrained  from 
proceeding  in  the  actions  of  ejectment. 

The  common  injunction  was  obtained. 
On  the  answer  being  put  in, — 

Mr.  Jacob  and  Afr.  Purvis,  on  behalf 
of  the  plaintiff,  shewed  cause  against  dis- 
solving the  injunction. 

Mr.  K.  Bruce  and  Mr.  S.  Atkinson^  for 
the  defendants,  were  not  heard. 

The  Vice  Chancellor. — Tlie  question 
upon  this  answer  is,  whether  it  must  be 
taken  that  those  persons  who  have  seceded 
from  that  kind  of  ecclesiastical  jurisdiction 
to  'which  they  were  subject  at  the  time 
these  leases  were  granted,  are  the  congre- 
gation for  whose  benefit  the  premises  were 
demised.  It  appears  by  the  answer  that  the 
secession  church,  to  which  this  congrega- 
tion belonged,  always  acted  upon  the 
system  of  doctrine  and  discipline  of  the 
Church  of  Scotland,  and  that  they  were 
governed  by  a  kirk  session,  consisting  of 
a  Presbytery  and  a  Synod,  and  that  this 
was  the  discipline  of  the  society  of  persons 
constituting  this  congregation  at  tlie  time 
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the  leases  were  made.  It  appears,  that 
since  that  time,  Mr.  Broom,  the  minister, 
and  a  number  of  other  persons,  have 
severed  themselves  from  those  of  the  con- 
gregation who  still  adhere  to  that  mode  of 
eharch  government.  It  seems  to  me  to 
be  plain,  that  the  plaintiflT,  and  those  who 
have  thus  departed  from  tlie  connexion 
which  existed  at  the  date  of  the  lease,  do 
not  compose  the  congregation  described  in 
It,  for  whose  use  the  premises  were  to  be 
held.  They  are  not  a  congregation  of 
Presbyterians  of  the  established  church  of 
Scotland,  and  they  have  seceded  from  the 
secession  church  to  which  the  congregation 
mentioned  in  the  lease  belonged. 


Injunction  dissolved. 


V.C.         / 

Dec.  8, 10,21.  t 


PRESTON  V,  OUTON. 
SAME  V.  BALL. 


JohU'Stock  Company — Liability  of  Trus^ 
tees  of  Shares — Duty  of  Directors  to  make 
Calls  on  M  Shares  equally — Demurrer, 

The  directors  of  a  joint-slock  company,  in 
order  to  procure  their  act  of  parUameht, 
subscribed  for  a  large  number  of  shares,  and 
sif^d  a  declaration  that  they  held  them  in 
trust  Jar  the  company;  but  £d  not  pay  the 
deposit  on^  or  register  them.  Afterwards, 
at  a  special  general  meeting  of  the  company, 
it  was  resolved  that  the  trust  should  be  an^ 
nulled,  and  the  shares  transferred  to  the 
secretary,  to  be  held  by  him  at  the  disposal 
of  the  board.  The  directors  then  proceeded 
to  make  calls  on  the  registered  shares: — 
Held^  on  demurrer,  that  the  said  directors 
were  primarily  liable  m  respect  of  the  shares 
subscribed  for  in  trust  for  the  company,  as 
any  other  trustee  would  be,  cdthough  they 
mght  be  entitled  to  indemnity  from  their 
cestuis  que  trust. 

That  they  were  not  relieved  from  such 
Ikdnlky  by  the  proceeding  taken  to  annul 
the  trust  and  transfer  the  shares. 

That  it  was  the  duty  of  the  directors  to 
make  the  calls  in  respect  of  all  such  shares, 
equally  with  the  calls  on  the  registered 
snares;  and  that  the  Court  would  compel 
the  directors  to  put  all  the  shareholders  on 
an  equal  footing  according  to  their  propor- 
tions, with  respect  to  the  calls  to  be  made 
upon  them, 

Nbw  SERiiss,  X.— Chanc. 


The  bill  was  filed  by  the  plaintiff,  on 
behalf  of  himself  and  all  other  the  sub- 
scribers to  find  members  of  the  Grand 
Collier  Dock  Company,  not  parties  defen- 
dants, against  the  body  corporate,  styled 
"  The  Grand  Collier  Dock  Company,"  and 
against  J.  Guy  on,  W.  Guhstone,  W.  J. 
Richardson,  H.  Luard,  J.  H.  Ritchie,  J. 
Heygate,  C.  Duncan,  and  Sir  W.  Hey- 

file,  the  directors  of  the  company,  J. 
mith,  the  secretary,  S.  S.  Hall  and  J.  W. 
Hulme,  two  of  the  former  directors,  who 
were  concerned  in  the  transactions  com- 
plained of,  and  Susan  Gordon  and  R.  N. 
bennett,  the  personal  representatives  of 
A.  Gordon,  deceased.  The  bill  stated, 
that  in  the  year  1837  it  was  proposed  to 
form  a  company  for  making  docks  at 
Rotherhithe  and  Deptford  ;  and  that  two 
deeds  were  prepared,  dated  the  16th  of 
February  1837  ;  the  first  called  the  parli- 
amentary deed,  to  which  the  said  A.  Gor- 
don was  party  of  the  first  part,  J.  S.  Ledger 
of  the  second  part,  and  the  several  sub- 
scribers thereto  of  the  third  part,  whereby 
Gordon,  for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  covenanted 
with  and  to  Ledger,  his  executors  and 
administrators,  and  Ledger,  and  each  of 
the  several  parties  of  the  third  part,  for 
himself  and  his  heirs,  executors,  adminis- 
trators, and  assigns,  covenanted  with  and 
to  Gordon,  his  executors  and  administra- 
tors, that  the  said  several  parties  had 
subscribed  the  sums  set  opposite  to  their 
respective  names  for  the  purposes  con- 
templated, and  would  well  and  truly  pay, 
or  cause  to  be  paid,  the  amount  subscribed 
by  each  of  them  respectively,  within  five 
years  from  the  passing  of  the  act,  as  the 
directors  authorized  by  the  act  should 
direct.  This  indenture  was  executed  by 
several  persons,  and,  among  others,  by  the 
plaintiff,  for  twenty  shares.  The  second 
indenture,  called  the  deed  of  management, 
was  executed  by  twenty-nine  persons  for 
255  shares,  but  not  by  the  plaintiff;  and 
this  indenture,  after  prescribing  the  mode 
of  management  until  an  act  of  parliament 
should  be  obtained,  and  nominating  the 
committee,  provided  that  the  capital  of  the 
company  should  be  550,000/.,  divided  into 
11,000  shares  of  50/.  each,  and  that  a 
deposit  of  1  /.  per  share  should  be  paid  at 
^e  time  of  subscribing.     The  bill  was 
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brought  in  and  passed  the  House  of  Com- 
mons ;  the  parliamentary  deed  not  being 
then  executed  by  more  than  thirty- four 
persons  for  455  shares,  forming  a  capital 
of  22,750/.,  the  seven  first-named  defen- 
dants, and  the  defendant  Hall,  being  sub- 
scribers for  certain  shares  each. 

By  the  standing  orders  of  the  House  of 
Lords,  no  bill  for  making  canals,  railways, 
docks,  &c.,  can  be  read  a  third  time  unless 
four-fiflhs  of  the  probable  expense  shall 
have  been  subscribed  for  by  persons  under 
a  contract,  binding  them,  their  heirs,  exe- 
cutors, and  administrators,  for  payment 
of  the  money  subscribed  within  a  limited 
time,  nor  unless  there  shall  be  contained 
in  such  bill  a  provision  that  the  whole  of 
the  probable  expense  of  the  works  shall 
be  subscribed  before  the  powers  and  au- 
thorities, to  be  given  by  the  bill,  shall 
be  put  in  force.  The  provisional  com- 
mittee, in  order  to  comply  with  this  stand- 
ing order,  after  the  bill  had  passed  the 
House  of  Commons,  continued  their  en- 
deavours to  obtain  further  subscribers, 
which  they  obtained  to  the  number  of 
9,530  shares,  of  which  the  defendants 
Richardson,  Luard,  Gunston,  J.  Heygate, 
Ritchie,  Hall,  Guy  on,  and  Duncan  sub- 
scribed, in  addition  to  their  former  sub- 
scriptions, for  1,000  shares  each,  and  the 
defendant  Hulme  subscribed  for  1,000 
shares,  making  together  an  additional  sub- 
scription for  476,500/.,  and  the  said  de- 
fendants duly  executed  the  said  parlia- 
mentary deed.  In  July  1837,  the  com- 
mittee of  the  House  of  Lords  reported  that 
they  had  agreed  to  the  bill,  intituled, 
'  An  Act  for  making  wet  docks  and  other 
works  on  the  south  side  of  the  river 
Thames,  at  or  near  Rotherhithe  or  Dept- 
ford,  in  the  counties  of  Surrey  and  Kent, 
to  be  called  The  Grand  Collier  Docks.' 

The  bill  alleged,  that  this  report  was 
made  upon  the  faith  and  confidence  that 
the  persons  executing  the  parliamentary 
deed  had  bond  Jide  subscribed  for  the  shares 
set  against  their  names ;  and  the  bill 
passed,  and  received  the  Royal  assent  on  the 
15th  of  July  1837.  That  the  act,  among 
other  things,  after  reciting  that  whereas 
the  probable  expense  bf  the  works  would 
amount  to  550,000/.,  three-fourths  whereof 
had  been  already  subscribed  for  by  several 
persons  under  a  contract,  binding  them- 


selves, their  heirs,  executors,  administra- 
tors, and  assigns,  for  the  payment  of  the 
several  sums  by  them  respectively  sub- 
scribed for,  enacted,  that  the  whole  of  the 
550,000/.  should  be  subscribed  for  before 
any  of  the  compulsory  powers  thereby 
given  for  taking  lands  ^should  be  put  in 
force :  the  act  then  prescribed  the  time 
and  manner  of  calling  and  holding  gene- 
ral meetings,  and  empowered  ten  or  more 
proprietors,  holding  in  the  aggregate 
1,000  shares  or  upwards,  to  require  to  be 
called,  or  themselves  to  call,  special  gen- 
eral meetings  of  the  company ;  specified 
the  number  of  votes  the  proprietors  should 
have,  not  exceeding  twenty  each ;  regu- 
lated the  manner  in  which  the  accounts 
and  minutes  of  the  company  should  be 
kept,  and  the  register  of  shareholders 
should  be  made  and  sealed ;  the  payment 
of  calls  enforced,  and  shares  transferred, 
and  declared  to  be  forfeited.  That  the  first 

feneral  meeting  was  held  on  the  12th  of 
anuary  1 838,  at  which  the  said  subscrib- 
ing defendants  and  others  attended,  and 
some  of  the  defendants  voted  as  the  bond 
Jide  holders  of  all  the  shares  they  had 
subscribed  for ;  and  if  they  had  not  done 
so,  in  respect  of  their  said  additional  sub- 
scriptions, there  would  not  have  been 
proprietors  of  1,000  shares  present,  and 
no  business  could,  according  to  the  act, 
have  been  done  at  the  meeting :  that 
Duncan,  Guyon,  Gunston,  Hall,  J.  Hey- 
gate, Luard,  Ritchie,  Sir  W.  Heygate,  F. 
Mangles,  H.  Nelson,  and  J.  C.  Ord,  were 
chosen  directors,  of  whom  all  except  the 
three  last  named  and  Hall,  still  continued 
to  be  directors:  that  at  a  meeting  of  direc- 
tors in  May  1839,  it  was  resolved,  that  the 
standing  orders  be  suspended,  and  that 
every  director  and  scrip-holder  be  re- 
quested to  register  his  shares  within  a 
week,  in  obedience  to  which  resolution, 
forty-eight  members  (and  among  others 
the  plaintifiT)  registered  their  shares,  which 
were  numbered  1  to  605. 

The  bill  stated,  that  the  said  additional 
subscribers  (except  Hulme)  alleged  that 
they  affixed  their  names  or  initials  to  a 
memorandum,  as  follows  : — "  The  shares 
subscribed  for  this  \lay  by  the  provisional 
committee  are  to  be  held  in  trust  for  the 
company,  and  to  be  allotted  and  sold  only 
by  a  vote  of  the  majority  of  the  said  provi- 
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sional  coroinittee  similarly  subscribing,  all 
benefits  and  profits  in  any  way  arising  from 
the  allotting  or  sale  of  such  shares  to  be 
held  for  the  company,  and  not  for  the  said 
subscribers.  London,  4tli  of  July  1837;" 
and  that  Hulme  affixed  his  name  to  a  simi- 
lar memorandum  on  the  5th  of  July  1887: 
that  pursuant  to  resolutions,  passed  by  the 
directors  on  the  10th  of  June  1839,  an 
entry  was  made  in  the  register,  to  the 
effect  that  shares  1,001  to  9,000  were 
held  in  trust  for  the  benefit  of  the  com- 
pany by  the  said  memorandum  of  the  4th 
of  July  1837:  that  a  special  general  meet- 
ii^  of  the  company  was  holden  on  the  27th 
of  June  1839,  and  a  resolution  was  then 
carried  unanimously,  and  entered  on  the 
hooks  of  the  company :  "  that  the  trust 
entered  into  for  the  benefit  of  the  company, 
by  memorandum  dated  the  4th  of  July 
1837«  and  on  that  day  lodged  in  the  hands 
of  the  solicitor  of  the  company,  by  Messrs. 
Gunston,  Richardson,  Luard,  Ritchie,  J. 
Heygate,  Guy  on,  Duncan,  and  Hall,  be 
hereby  annulled,  and  that  the  8,000  shares 
so  subscribed  for  and  numbered  1,001  to 
0,000  in  the  register  share  book  of  the 
company,  be  now  transferred  to  J.  Smith, 
the  secretary  of  the  company,  to  be  issued 
firom  time  to  time  for  the  use  of  the  com- 
pany, by  a  vote  of  the  board." 

The  bill  alleged,  that  the  memorandum 
of  the  4th  of  July  1837,  and  the  resolutions 
and  entries  in  the  books,  made  on  the  10th 
and  27th  of  June,  were  made  by  collusion, 
for  the  fraudulent  purpose  of  relieving  the 
eight  defendants,  who  were  then  directors, 
firom  their  liability  to  pay  the  deposit  and 
the  contemplated  calls,  and  that  they  tended 
to  deprive  the  other  shareholders  of  the 
benefit  of  the  subscriptions  on  the  8,000 
shares ;  and  it  stated,  that  in  pursuance 
of  the  same  fraudulent  purpose,  some 
entry  was  made  on  the  books,  declaring 
that  Hulme  held  the  1,000  shares  num- 
bered 9,501  to  10,500  in  trust  for  the 
company :  that  on  the  22nd  of  July  1839, 
another  meeting  of  the  directors  was  held, 
at  which  it  was  resolved  that  a  call  of  5/. 
per  share  should  be  made  on  the  regis- 
tered proprietors;  only  605  shares  having 
been  then  properly  registered,  and  it  being 
thereby  intended  to  make  the  call  on  such 
605  shares  only,  although  the  four  direc- 
tors, by  whom  the  call  was  made,  held  an 


additional  1,000  shares  each,  upon  which 
they  thus  sought  to  avoid  the  payment  of 
such  call.  The  call  was  confirmed  by 
another  meeting  of  the  directors  on  the 
29th  of  July.  That  at  an  adjourned  half- 
yearly  general  meeting  of  the  company, 
held  on  the  27th  of  September  18:^9,  at 
which  seven  of  the  said  directors  voted  in 
respect  of  their  said  additional  subscrip- 
tions, and  without  which  there  would  not 
have  been  proprietors  of  1,000  shares  p're- 
sent,  the  resolution  of  the  27th  of  June, 
annulling  the  trust  as  to  the  8,000  shares, 
was  confirmed,  and  the  trust,  as  to  the  1,000 
shares  of  Hulme,  was  in  like  manner  an- 
nulled :  that  on  the  28th  of  October  1839 
another  call  of  2/.  per  share  was  made, 
both  of  which  calls  were  paid  by  the  plain- 
tiff on  his  twenty  shares,  and  by  nearly 
the  whole  of  the  proprietors  of  the  605 
shares,  he  and  they  being  ignorant  of  the 
frauds  and  transactions  aforesaid :  that  the 
plaintiff  paid  the  calls  of  5L  and  21.  per 
share  on  the  said  twenty  shares,  in  the  full 
faith  and  confidence  that  all  the  shares 
subscribed  for  were  bond  fide  subscriptions, 
and  that  the  like  calls  thereon  had  or 
would  be  paid ;  but  he  has  since  disco- 
vered that  the  deposits  and  calls  on  605 
shares  only  have  been  paid,  and  that  no 
payments  have  been  made  on  the  9,000 
shares  subscribed  for  by  the  defendants 
Gunston  and  others :  that  the  plaintiff  had 
requested  the  company,  and  the  defendants, 
the  directors,  to  compel  payment  of  the 
said  deposit  and  calls  on  the  9,000  shares, 
and  also  requested  the  representatives  of 
A.  Gordon  to  enforce  the  covenants  en- 
tered into  by  the  defendants  in  the  par- 
liamentary deed,  which  they  refused  to  do : 
that  the  plaintiff  at  one  time  proposed  to 
assign  his  shares  to  one  A.  Molony,  but 
that  the  secretary  of  the  company  had 
refused  to  register  the  deed  of  transfer, 
.on  the  ground  that  the  calls  had  not  been 
then  paid ;  and  that  Molony  had  since,  by 
deed,  remised,  released,  and  for  ever 
quitted  claim  unto  the  plaintiff  of  all  title 
and  interest,  in  respect  to  the  said  shares. 
The  bill  charged  that  the  defendants, 
the  directors,  in  order  to  grive  effect  to  the 
said  fraud,  and  to  indemnify  themselves 
from  the  consequences  thereof,  intendec' 
to  declare,  or  join  in  declaring,  the  9,000 
shares  to  be  forfeited  ;  and  to  justify  such 
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a  course,  they  pretend  that  they  executed 
tlie  parliamentary  deed,  as  to  the  9,000 
shares,  as  a  matter  of  form  only,  and  in* 
tended  to  hold  the  same  in  trust  for  the 
company,  as  if  the  same  had  never  been 
subscribed  for,  and  that  such  trust  was 
declared  by  the  paper  of  the  4th  of  July 
1837  ;  but  that  the  said  defendant^  ought 
to  be  held  responsible  in  respect  of  such 
subscriptions,  as  otherwise  the  same  would 
be  a  fraud  upon  the  House  of  Lords  and 
upon  the  other  subscribers  and  sharehold- 
ers.    The  bill  charged  that  the  plaintiflT 
had  paid  the  call  of  2L  per  share  to  the 
bankers  of  the  company,  and  no  offer  bad 
been  made  to  return  it,  yet  the  board  of 
directors  threatened  to  proceed  to  declare 
his  shares  forfeited ;  and  it  charged  that 
the  several  members  and  subscribers,  not 
parties  thereto,  except  so  far  as  the  bill 
was  filed  on  behalf  Uiereof,  are  very  nu- 
merous, being  upwards  of  100  in  number^ 
and  many  of  them  unknown  to  the  plain- 
tiff, and  that  it  was  impossible  to  make  all 
the  subscribers  or  members  of  the  com- 
pany, on  whose  behalf  the  bill  was  filed, 
parties  thereto.     The  bill  prayed,  that  it 
might  be  declared  that  the  defendants,  J. 
Guyon,  W.  Gunston,  W.  J.  Richardson, 
H.  Luard,  J.  H.  Ritchie,  J.  Heygate,  C. 
Duncan,  S.    S.  Hall,  and  J.  W.  Hulme, 
were  bondjide,  or  that  in  the  circumstances 
aforesaid,  they  ought  to  be  considered  and 
treated  as  bond  fide  subscribers  to  the  said 
undertaking,  in  respect  of  all  the  shares 
for  which  they  respectively  subscribed  the 
parliamentary  deed  of  the  16th  of  February 
1837,  and  bound  thereby ;  and  that  they 
respectively  ought  to  perform  and  fulfil 
the    covenants  and   agreements   thereby 
respectively  entered  into  by  them;  and 
that  the  said  two  memorandums  or  papers, 
dated  respectively  the  4th  and  5th  of  July 
1 837,  and  all  the  acts,  deeds,  resolutions, 
and  entries  by  which  it  had  been  attempted 
to  give  effect  to  the  said  memorandums 
or   papers,  or  to  the  trusts  thereby  at- 
tempted to  be  created,  might  be  declared 
to  be  illegal,  fraudulent,  and  void ;  and 
that  the  before- mentioned  entries,  in  re- 
spect of  the  said  9,000  shares,  or  any  or 
either  of  them,  and  any  (if  any)  transfers 
thereof,  might  be  cancelled  or  expunged  ; 
and  that  the  said  shares  might  be  retrans- 
ferred  into  or  entered  in  the  names  of  the 


daid  last-named  defendants  respectively, 
in  the  proportions  in  which  6uch  shares 
were  respectively  subscribed  for  by  them 
in  the  said  parliamentary  deed,  as  of  some 
date  between  the  24th  and  3 1  st  days  of  May 
1839  ;  and  that  the  said  last-named  defen- 
dants might  be  decreed  to  pay  to  the  com- 
pany the  deposit  of  \L  per  share,  and  the 
amount  of  the  said  two  calls  of  5/.  and  2/.  per 
share,  on  their  said  1 ,000  shares  each,  toge- 
ther with  interest  thereon,  at  5/.  per  ceqt* 
per  annum,  on  the  amounts  of  such  deposits 
and  calls,  from  the  times  the  same  respec- 
tively ought  to  have  been  paid  to  the  day 
of  payment ;  and  that  the  defendants,  the 
Grand  Collier  Dock  Company,  and  the 
directors  thereof,  might  be  decreed  to  treat 
the  said  9,000  shares  as  bond  fide  belong- 
ing to  and  owned  by  the  said  other  nine 
defendants,  in  the  proportion  of  1,000 
shares  each,  according  to  their  original 
subscription  for  the  same,  and  might  be 
decreed  to  enforce  personally  against  the 
said  last-mentioned  defendants  the  pay- 
ment of  the  said  deposit  and  calls  thereon, 
and  also  all  future  calls  which  might  be 
thereafter  made  on  the  shares  or  proprie- 
tors of  the  company,  on  their  said  9,000 
shares;  and  that  tiie  company  and  the 
directors  thereof  might  be  restrained  firom 
making  any  other  call  upon  the  shares  .or 
proprietors  of  the  company,  until  the  said 
nine  defendants  should  have  paid  the 
amounts  of  the  deposits  and  calls  already 
made  on  the  said  9,000  shares ;  and  that  all 
necessary  accounts  might  be  taken,  and  all 
necessary  directions  be  given,  and  decla- 
rations made  for  the  purposes  aforesaid ; 
and  that  the  covenants  of  the  said  parlia- 
mentary deed  might,  if  necessary,  be  put  in 
force  against  the  said  last-mentioned  de- 
fendants, and  that  all  necessary  directions 
might  be  given  for  that  purpose ;  and  that 
the  company  and  the  directors  thereof 
respectively,  might,  by  decree,  be  perpe- 
tually, and  in  the  meantime  by  order  and 
injunction,  restrained  from  declaring  or 
from  joining  any  person  or  persons  in  de- 
claring the  said  9,000  shares,  or  any  of 
them,  to  be  forfeited ;  and  that  all  the 
defendants,  except  the  company  and  tlie 
representatives  of  Gordon  and  J.  Smith, 
might  be  decreed  to  indemnify  and  save 
harmless  the  company,  and  in  particular 
the  plaintiff  and  the  other  persons  on 
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whose  behalf  the  bill  was  filed,  from  all 
loss  and  damage  arising  from  the  said 
matters  and  transactions ;  and  that  the 
said  nine  defendants  and  Sir  W.  Heygate 
might  be  decreed  to  pay  personally  the 
costs  of  the  suit ;  and  also  that  the  com- 
pany and  the  directors  thereof  might,  by 
decree,  be  perpetually,  and  be  in  the 
meantime  by  order  and  injunction,  re- 
strained from  taking  any  steps  to  declare 
the  forfeiture  of  plaintifiTs  said  twenty 
shares,  on  the  ground  of  the  non-payment 
of  either  of  the  calls  already  made  on  the  * 
proprietors  of  the  company,  or  on  account 
of  any  other  matter  or  diing  already  passed 
or  happened. 

J.  Guyon,  and  the  other  of  the  first 
seven  named  defendants,  the  directors  of 
the  company,  who  had  subscribed  for  the 
additional  number  of  1,000  shares  each, 
demurred  to  the  bill,  for  want  of  equity, 
and  for  defect  of  parties. 

S.  S.  Hall,  who  had  ceased  to  be  a  di- 
rector, also  demurred  for  like  causes. 

Mr,  Jacob  and  Mr,  Heathfield,  for  Guyon 
and  the  other  directors. 

Mr.  Craig,  for  S.  S.  Hall. 

Mr,  Kmght  Bruce,  Mr,  Wakefield,  and 
A/r.  Lovat,  for  the  biU. 

The  cases  cited  were — 

Fan  Sandau  v.  Moore,  1  Russ.  458 ; 

8.  c.  4  Law  J.  Rep.  Chanc.  177. 
Hichens  v.  Congreve,  4  Russ.  574  ;  s.  c. 

6  Law  J.  Rep.  Chanc.  167;  s.  c. 

cited  5  Law  J.  Rep.  (n.s.)  Chanc. 

182;  1  Russ.  &  Myl.  150;  4  Sim. 

420. 
BrcmUy  v.  Smith,  1  Sim.  8  ;  s.  c.  5 

Law  J.  Rep.  Chanc.  53, 
Attwood  V.  Small,  9  Law  J.  Rep.  (n.s.) 

Chanc.  132. 

Dec*  10. — The  Vice  Chancellor. — 
Before  I  decide  this  case,  I  shall  read 
carefully  the  act  of  parliament,  as  well  as 
all  the  allegations  in  the  bill ;  because  it 
occurs  to  me,  that  the  real  object  of  the 
bill  may  be  to  give  a  sort  of  validity  to  that 
rule  of  the  House  of  Lords,  for  the  protec- 
tion of  the  validity  whereof  as  I  understand 
it  at  present  ,the  act  has  made  no  provision. 
It  seems  to  me,  that  it  is  contemplated  by 
tl)e  framer  of  this  bill,  that  whereas  the 


House  of  Lords  requires,  that  before  a  bill 
shall  be  read  in  their  Lordships*  house  a 
third  time,  it  should  appear  that  at  least 
three-fourths  of  the  number   of   shares 
were  subscribed  for,  it  would  be  a  sort 
of  fraud  on  that  rule,  if  a  subscription  of 
three-fourths  of  the  shares  were  made  in 
such  a  manner  as  not  permanently,  and 
for  all  purposes  whatsoever,  to  make  those 
who  had  become  subscribers  of  the  three- 
fourths  of  the  shares,  holders  of  them,  so 
that  they  could  not  get  rid  of  them,  but 
must,  at  all  events,  be  liable  to  pay  the 
amount  of  their  subscriptions.     It  is  a  re- 
markable thing,  that  there  should  be  such 
a  rule  in  the  House  of  Lords,  and  no  such 
rule  in  the  House  of  Commons ;  and  pos- 
sibly there  may  be  no  such  rule  in  the 
lower  house,  because  the  members  of  that 
House  consider,  that  the  rule  itself  would 
be  inoperative,  unless  clauses  are  intro- 
duced into  the  act  to  give  it  operation.    It 
may  be,  that  though  their  Lordships  may 
think  it  right  there  should  be  such  a  rule 
in  their  House,  the  House  of  Commons 
may  think  it  is  not  right  there  should  be 
such  a  rule ;  and  though  that  which  is  aimed 
at  by  their  Lordships*  rule,  might  be  effec- 
tually accomplished  by  introducing  clauses 
into  the  act  of  parliament,  yet  the  act  itself 
is   passed  without  any  such  clauses:  so 
that  it  appears  the  legislature  collectively 
did  not  Uiink  it  right  there  should  be  any 
clauses  in  tlie  bill  which  should  give  sucn 
an  effect  to  the  rule  of  the  House  of  Lords, 
as  that  which  the  framers  of  this  bill  had 
supposed  that  it  ought  to  have ;  and  it  is 
with  reference  to  that,  I  think,  I  ought 
closely  to  examine  this  act,  and  jsee  how  far 
that  which  has  been  done  has  been  legally 
done ;  because,  if  it  had  been  legally  done 
within  the  terms  of  the  act  of  parliament, 
though  to  a  certain  extent  the  object  of 
the  House  of  Lords  has  not  been  carried 
into  effect,  it  only  follows  that  that  object 
has  not  been  properly  carried  into  effect 
because  their  Lordships  have  not  so  framed 
the  bill  as  to  produce  the  effect. 

Dec.  21. — The  Vice  Chancellor. — In 
this  case  there  are  two  demurrers,  one  by 
Mr.  Samuel  Sanderson  Hall,  and  the  other 
by  seven  of  those  nine  persons,  with  respect 
to  whom  a  transaction  is  alleged  to  have 
taken  place,  that  is  termed  fraudulent  in 
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the  bill,  on  account  of  their  subscribing  for 
1,000  shares  each,  and  of  the  manner  in 
which  those  shares  have  been  subsequently 
dealt  with.  The  two  cases  of  these  per- 
sons differ  in  this  respect, — that  Mr.  Hall 
has  ceased  to  be  a  director,  and  therefore, 
as  against  him  it  does  not  appear  that  the 
same  relief  can  be  administered,  as  can  be 
against  the  seven.  But  it  appears  to  me, 
that  as  to  the  seven,  in  respect  of  their 
being  directors,  relief  can  certainly  be 
administered;  for  instance,  that  relief 
which  is  asked,  that  they  may  be  restrained 
from  taking  any  further  or  other  steps,  to 
declare  or  procure  the  forfeiture  of  the 
plaintiff's  twenty  shares ; — for  that  stands 
in  this  manner: — it  appears  that  there  was 
a  deposit  of  1/.  paid,  and  a  call  was  sub- 
sequently made  by  the  directors  for  51. 
per  share,  and  that  was  paid,  and  a  call 
was  made  in  October  1839,  for  another 
payment  of  ftl.  per  share ;  and  it  appears 
by  a  detailed  statement  which  is  given  in 
the  bill,  that  the  21.  per  share  was  paid  to 
the  bankers  of  the  company ;  and  though 
it  is  true  that  under  the  act,  in  case  a  c^l 
u  pon  a  share  had  not  been  paid,  the  directors 
might  proceed  to  declare  it  to  be  forfeited, 
yet  I  apprehend  that  in  a  case  where,  be- 
fore any  declaration  of  forfeiture,  the  whole 
amount  of  what  was  due  in  respect  of  a 
call  had  been  paid,  and,  as  this  bill  states 
it,  no  offer  had  been  made  to  repay,  this 
Court  would  not  allow  the  directors  to  pro- 
ceed to  declare  the  share  forfeited;  because 
it  is  contrary  to  common  equity,  and  the 
plainest  sense  and  justice,  that  the  parties 
should  receive  and  keep  in  their  possession 
the  amount  pf  a  call,  and  after  that  proceed 
to  declare  the  share  to  be  forfeited  for  its 
non-pajrment ;  and,  I  think,  if  the  case 
stood  only  upon  that,  that  the  demurrer  of 
the  seven  persons  must  be  overruled. 

But,  inasmuch  as  the  case  of  Mr.  Hall 
stands  distinguished  firom  the  case  of  the 
other  seven  defendants,  I  have  yet  to 
consider  with  respect  to  him  what  will 
also  apply  to  them — namely,  the  general 
equity  of  the  case.  Now,  without  using 
the  term  "fraudulent,"  which  is  a  term, 
I  think,  in  fairness,  hardly  applicable  to 
the  transaction,  the  matter  stands  thus: 
— whether  these  nine  gentlemen  who  be- 
came the  subscribers  for  1 ,000  shares  each, 
signed  the    parliamentary  deed  or  not. 


is  not  very  plain ;  but  it  is  immaterial, 
because  they  are  stated  upon  the  bill  to 
have  been  subscribers  for  the  1 ,000  shares 
each.  I  observe  also,  that  there  is  a  little 
difficulty,  upon  the  face  of  this  bill,  in 
determining  the  fact,  whether  there  were 
such  memoranda  as  are  mentioned  of  the 
4th  of  July  1887,  and  the  5th  of  July 
1 887 ;  but  though  it  is  merely  stated  in 
the  first  instance,  that  it  is  alleged  there 
were  such  papers,  which,  of  itself,  is  no 
allegation  by  the  bill  that  there  actually 
were  any  such ;  and  though  it  is  charged 
that  the  defendants  represent  there  were 
such  papers,  and  the  contrary  of  those 
pretences  are  charged  to  be  true ;  yet  I 
observe,  that  the  bill  also  states  that  these 
papers  were  fi*audulent,  and  that  they  were 
made  and  entered  into  for  a  fraudulent 
purpose.  Now,  they  could  not  have  been 
fraudulent  in  fact,  or  have  been  made  and 
entered  into  for  any  purpose,  unless  they 
were  simpliciter  made:  they  must  have 
existed  to  have  a  quality  or  character;  and 
then  I  observe  moreover,  that  the  prayer 
of  the  bill  is  express  as  to  them,  **that  the 
two  memorandums,  dated  respectively  the 
4th  and  5th  of  July  1 887,  and  all  the  acts, 
deeds,"  and  so  on,  ''may  be  declared  to  be 
illegal,"  which  cannot  be  unless  they  exist. 
I  take  it  then  as  a  fact,  which  is  represent- 
ed upon  this  bill  with  sufficient  plainness, 
that  for  the  purpose  of  enabling  the  bill 
to  pass  through  the  House  of  Lords,  the 
nine  gentlemen  did  procure  further  sub- 
scriptions, to  the  amount  of  9,580  shares, 
of  which  9,580  shares  each  of  the  nine 
gentlemen  took  1,000  shares.  Whether 
they  subscribed  the  parliamentary  deed  or 
not,  is  quite  immaterial ;  they  became  the 
subscribers;  and  admitting  that  they  did 
take  the  shares  in  trust  for  the  company, 
what  then  ?  They  were  the  holders  of  the 
shares,  and  if  they  were  trustees  for  the 
company,  they  were  still  liable,  by  the 
very  provisions  of  the  act,  to  all  those  ope- 
rations which  were  to  be  performed  by 
virtue  of  the  act,  by  those  who  held  shares ; 
and  though  they  might  have  had,  as  anpr 
other  trustees,  to  be  reimbursed  by  their 
cestuis  aue  tnui,  all  expenses  whidi  they 
incurred  in  the  execution  of  their  trustee- 
ship, they  were,  I  apprehend,  primarily 
liable.  It  is  quite  impossible  to  read  this 
act  of  parliament  without  seeing  that  it  was 
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the  intention  of  the  legislature  that  those 
who  became  shareholders  should  all  of 
them  pay  rateably.  Then,  what  was  done? 
llie  parties  do  not  seem  to  me  exactly 
to  have  managed  their  case   in  the  way 
which  was  necessary  in  order  to  relieve 
themselves  from  their  liability.     As  I  un- 
derstand the  bill,  even  to  this  day,  there 
has  been  no  transfer  of  the  shares  by  these 
nine    subscribers.      The  consequence   of 
which  is,  that  let  them  state  what  they  please 
with  respect  to  an  acknowledgment  of  the 
trust,  and  with  respect  to  an  intention  to 
exonerate  them  from  any  liability  as  trus- 
tees under  the  provisions  of  the  act, — as  I 
understand  it,  they  were  clearly  liable,  when 
calls   were  made  by  the  directors  upon 
other  members  who   were  shareholders, 
themselves  to  have  calls  made  upon  them  ; 
and  it  seems  to  me  that  this  Court  never 
would  allow  the  directors  of  a  company 
so  to  proceed,  as  partially  to  call  upon 
some  members  who  held  shares  to  pay  a 
deposit,  and  not  to  call  upon  others.    And 
without  in  the  least  imputing  fraud,  and  it 
appears  to  me  no  fraud  was  intended,  and 
that  the  thing  aimed  at  really  was,  or  was 
intended,  to  be  a  benefit  to  all  the  other 
subscribers — namely,  that  all  the  subscri- 
bers might  have  the  act  of  parliament 
which  they  wished  for;  the  attainment  of 
that  object  being  sought  for  in  this  particu- 
lar form  of  proceeding,  by  which  the  nine 
gentlemen  became  shareholders  for  1,000 
shares  each — my  opinion  is,  that  in  this 
respect  there  has  been  an  error,  which  this 
Court  will  set  right — namely,  that  when  the 
directors  thought  proper  to  make  a  call  as 
they  did,  they  stopped  short  of  that  which 
was  their  duty ;  and  that  they  ought  to 
have  gone  on  to  direct  the  same  sums  to 
be  paid  by  the  several  holders  of  these 
9,000  shares,  as  were  directed  to  be  paid 
by  the  other  members  who  are  called  the 
registered  shareholders.  It  u  plain  to  me, 
therefore,  that  whatever  else  may  be  done, 
and  in  whatever  manner  the  thing  may  be 
done,  this  Court  will  rectify  the  error  that 
has  been  made,  and  will  taJce  care  that  all 
the  shareholders  shall  be  put  upon  an  equal 
footing,  with  respect  to  the   liability  to 
pay  the  calls. 

My  opinion,  therefore,  is,  that  upon  the 
face  of  this  bill,  as  it  stands,  there  is  a 
plain  equity  for  die  plaintiff  to  be  relieved ; 


and  m  that  respect,  therefore,  the  demurrer 
must  be  overruled. 

I  think  the  bill  could  not  have  been 
constructed  otherwise  than  as  it  is,  on 
behalf  of  the  plaintiff  and  all  the  other 
members,  except  the  defendants ;  and  it 
appears  to  me,  the  objection  which  has 
been  made  for  want  of  parties  is  answered 
on  the  face  of  the  bill;  for  the  plaintiff 
alleges,  that  there  are  upwards  of  100 
persons;  and  according  to  the  decisions 
which  have  been  made  on  that  point,  that 
objection  cannot  be  sustained ;  and,  con- 
sequently, in  both  respects  the  demurrer 
must  be  overruled. 


V.C. 

Nov 


""ko.}    ^" 


re  CHRISTIE. 


Infant — Maintenance — Petition  without 
Suit. 

The  Court  will  order  an  allowance  to  be 
paid  for  the  maintenance  of  an  infant,  out 
of  the  income  of  /Us  property,  upon  petition, 
without  suit,  notwithstanding  the  income  is 
more  than  900/.  a  .year* 

This  was  a  petition  for  maintenance, 
out  of  an  infant's  personal  estate,  where 
there  was  no  suit.  The  Master  reported 
the  income  to  be  upwards  of  1,500/.  per 
annum,  and  approved  of  an  allowance  of 
450/.  a  year,  for  maintenance  of  the  infant. 

Mr.  Loftus  IVigram^  for  the  petition. 

The  Vice  Chancellor  said,  that  the 
distinction  which  had  been  sometimes  ad- 
verted to,  as  to  the  propriety  of  orders 
upon  petition  without  suit,  where  the  in- 
come was  abave,  and  where  it  was  below 
800/.  a  year,  was  without  any  foundation 
in  principle ;  and  he  made  Uie  order  ac- 
cording to  the  report. 


M  R  ThoLUES   0.   THE   MAYOR,   ETC. 

n        9    22    1        ^'  ^^'  BOROUGH  OF  ARUM- 
'     '        '  (^      DEL  AND  ANOTHER. 

Impertinence —  Exceptions — Practice, 

Where  the  Master  reports  part  of  an 
answer  to  he  impertinent,  and  other  part  not 
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impertinent,  and  the  plaintiff  takes  the  usual 
proceedings  to  expunge  the  part  found  tm* 
pertinent,  he  cannot  afterwards,  without  the 
special  leave  of  the  Court,  file  exceptions  to 
that  part  of  the  report  which  finds  a  portion 
of  the  answer  not  impertinent* 

By  an  order  made  in  this  cause,  dated 
the  28th  of  October  1 840,  on  the  applica- 
tion of  the  plaintiflT,  it  was  referred  to  the 
Master  to  see  whether  the  defendants' 
answer  was  scandalous  or  impertinent. 
The  Master,  by  his  report,  dated  the  6th 
of  November,  found  the  answer  in  part 
Impertinent,  and  in  part  not  impertinent. 
The  Master's  report  was  filed  on  the  1 1  th 
of  November,  by  the  plaintiff's  soh'citors. 
On  the  1 6th  of  November,  the  plaintiff's 
solicitors  took  out  a  warrant  to  expunge 
the  impertinent  matter ;  and  on  the  17th 
of  November,  the  defendants  filed  an  ex- 
ception to  the  Master's  report ;  and  by  an 
order  of  the  same  date,  the  exception 
was  set  down  for  argument  on  the  18th  of 
November.  The  warrant  to  expunge  was  re- 
turnable on  the  19th  of  November,  and  the 
defendants'  solicitors,  at  the  return  thereof, 
shewed  for  cause  against  expunging  the 
impertinent  matter,  the  order  of  the  17th 
of  November.  On  the  25th  of  November, 
the  plaintiff  filed  his  exceptions  to  the 
Master's  report ;  and  by  an  order  of  the 
same  date,  it  was  ordered  that  the  excep- 
tions taken  by  the  plaintiff  to  the  report, 
should  be  set  down  to  be  argued,  and 
that  they  should  be  advanced,  and  come 
on  with  the  defendants'  exception  to  be 
argued ;  and  on  the  27th  of  November,  the 
plaintiff's  solicitors  received  notice  of  the 
last-mentioned  order.  On  the  5th  of  De- 
cember, the  defendants  gave  notice  of 
motion  to  the  plaintiff,  that  tha  Court  would 
be  moved  on  the  9th  of  December,  that 
the  exceptions  filed  by  the  plaintiff,  might 
be  taken  off  the  file  for  irregularity,  and 
that  the  order  dated  the  25th  of  November, 
might  be  discharged  with  costs.  The 
point  for  the  Court's  consideration  was, 
whether  the  plaintiff,  under  the  circum- 
stances stated,  had  not  waived  his  right  to 
except  to  the  Master's  report. 

Mr.  Pemberton  and  Mr,  Rogers,  in 
support  of  the  notice  of  motion,  contended, 
that  the  general  rule  was  not  doubted,  vis. 
that  a  party  having  adopted  a  record,  could 


not  raise  an  objection  to  it ;  that  the  plain- 
tiff having,  in  the  case  before  the  Court, 
acted  under  the  order  obtained  by  himself 
voluntarily,  he  could  not  afterwards  both 
approve  and  disapprove  thereof — Beavan 
v.  fVaterhouse{l), 

Mr,  Wray,  contr^,  contended,  that  there 
was  nothing  inconsistent  in  the  plaintiff 
taking  out  a  warrant  to  expunge  the  im- 
pertinent matter  found  by  the  Master,  and 
then  excepting  as  to  scandal — Norway  v. 
Rowe{5t),  and  that  the  rule  must  be  the 
same  as  to  impertinence. 

December  9, — His  Lordship,  af^er  re- 
ferring to  the  case  of  Evans  v.  Owen  (3), 
observed,  that  he  thought  there  ought,  in 
a  case  like  the  one  before  him,  to  have 
been  a  special  application  made  to  the 
Court  by  the  plaintiff;  but  that  he  would 
look  into  the  cases  on  the  subject,  before 
he  decided  the  point. 

December  22. — The  Master  of  thb 
Rolls. — It  is  clear  the  defendants  were  at 
liberty  to  file  their  exception ;  but  I  think 
the  plaintiff,  having  taken  out  and  served 
the  warrant  to  expunge,  was  not  entitled 
to  set  down  his  exceptions  to  the  Master's 
report,  without  the  leave  of  tlie  Court 
being  first  obtained  for  that  purpose.  The 
proceedings  taken  by  the  plaintiff  are  not 
consistent.  It  is  very  likely  that  the  plain- 
tiff, when  he  took  out  the  warrant  to  ex- 
punge, did  not  think  the  defendants  would 
except  to  the  Master's  report ;  and  under  the 
circumstances,  it  is  possible,  if  application 
had  been  made  to  the  Court,  it  would  have 
given  the  plaintiff  liberty  to  except  to  the 
Master's  report,  notwithstanding  his  having 
taken  out  the  warrant  to  expunge.  The 
cases  of  Evans  v.  Owen  and  Norway  v. 
Rowe  are  not  applicable  to  the  case  before 
me,  where  the  party  has  admitted  the  re- 
port previously  to  his  taking  exceptions 
thereto.  The  plaintiff's  exceptions  must 
be  taken  off  the  file. 


(1)  <  BetT.  58;  1.0.  8  Law  J.  Rep.  (M.i.) 
Chano.  370. 

(2)  1  Mer.  1S5. 

(3)  t  M7I.  &  K.  S8< ;  s.  c.  5  Uw  J.  Hep.  (M.i.) 
Chanc.  74. 
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EASUM  V.  APPLE- 
FORD. 


v.c. 

Aug.  2,  1889. 

L.C. 

Nov.  22  &23,  1889. 

Nov.  8,  1840. 

fFiU — Power  of  JppotntmefU — Construe" 
tion. 


A  testator  directed  the  trustees  of  his 
will  to  invest  8,000/.,  upon  trust  for  his 
daughter^  M.  A,  E,  for  life,  and  after  her 
death,  upon  such  trusts  as  she  should  appoint 
hy  will;  and  he  gave  a  share  of  his  restauary 
estate  to  M.  A.  E,  absolutely,  M,  A,  E,, 
by  her  will,  after  reciting  that  the  tnutees 
had  purchased  stock  indiscriminately  with 
the  8,000/.,  and  also  with  the  share  of  re* 
ndue  to  which  she  was  entitled  absolutely, 
directed  the  whole  of  the  stock  to  be  trans^ 
ferred  to  two  trustees,  upon  trust,  to  pay 
2,700L,part  thereof  to  her  mother ,  and  other 
part  to  another  legatee,  and  to  stand  pos* 
sessed  of  the  residue  of  the  trust  funds  after 
satisfying  the  legacies,  ^pon.  trust  for  the 
benefit  of  other  parties.  The  mother  of  Af. 
A.  E,  died  in  her  lifetime : — Held,  that  the 
will  of  M.  A,  E,  did  not  operate  as  an 
appointment  of  the  2,7001. 

Matthew  Easum,  by  his  will,  dated  the 
18th  of  January  1816,  directed  the  trustees 
of  his  will  to  invest  8,000/.  upon  certain 
trusts,  for  the  benefit  of  his  daughter,  Mary 
Ann  Easum,  for  her  life,  and  after  her  de- 
cease for  her  children ;  and  in  default  of 
children,  the  testator  directed  that  the  said 
sum  of  8,000/.  should  be  and  remain  upon 
such  trusts  and  for  such  purposes  as  Mary 
Ann  Easum  should  by  will  appoint ;  and  in 
default  of  any  such  direction  or  appoint- 
roeaty  the  said  sum  of  8,000/.  was  to  **  be 
and  remain,  (or  in  case  any  such  direction 
or  appointment  should  be  made,  then  such 
parts  of  and  interest  in  the  said  sum  of 
8,000/.  as  either  should  not  be  well  and 
efiectually  comprised  therein,  of  should 
be  comprised  therein,  but  whereof  the 
trusts  and  estates  to  be  thereby  limited 
should  either  never  take*  effect  or  should 
determine,  should  be  and  remainV  upon  the 
same  trusts  as  were  declared  by  the  will 
respecting  the  residue  of  the  testator's 
estate.  The  residue  was  bequeathed  in 
equal  shares  to  all  his  children,  except  one, 
New  Series,  X.>-Chanc. 


who  should  be  living  at  his  death.     The 
testator  died  in  February  1816. 

Mary  Ann  Easum  made  her  will,  dated 
the  12di  of  August  1885,  which,  after  fully 
reciting  the  bequest  of  8,000/.,  was  as  fol- 
lows : — '*  And  whereas  the  said  trustees, 
afler  the  decease  of  my  late  father,  laid 
out  and  invested  not  only  the  said  sum  of 
8,000/.,  and  the  surplus  of  the  dividends 
which  accrued  from  time  to  time  during 
my  minority,  but  also  my  share  of  the  said 
testator's  residuary  estate,  to  which  I  was 
absolutely  entitled  under  his  said  will,  on 
attaining  my  age  of  twenty- one  years,  in- 
discriminately in  the  purchase  of  various 
sums  of  stock  in  the  public  funds,  so  that 
it  is  now  difficult  to  ascertain  how  much 
of  such  stock  was  purchased  with  the 
said  sum  of  8,000/.,  and  the  surplus  divi- 
dends thereon,  and  how  much  with  my 
said  share  of  the  said  residuary  estate,  and 
the  surplus  dividends  thereon ;  but  the 
stocks  or  funds  which  have  arisen  from 
both  the  said  sources,  and  which  are  now 
standing  in  the  names  of  my  trustees,  in  the 
bank  books,  consist  of  the  sum  of  6,700/. 
or  thereabouts,  in  the  Si,  per  cent,  consoli- 
dated annuities ;  and  whereas  I  attained  my 
age  of  twenty- one  years  several  years  ago, 
and  thereby  became  entitled,  and  am  now  de- 
sirous, to  exercise  the  power  of  appointment 
given  or  reserved  to  me  by  the  said  will  of 
my  said  late  father" — the  testatrix,  then, 
in  pursuance  of  the  said  power  and  autho- 
rity, and  of  all  other  powers  and  authorities 
enabling  her  in  that  behalf,  did  by  her 
will  direct  and  appoint,  that  the  said  sum 
of  8,000/.,  and  all  other  monies,  stocks,  or 
funds  over  which  she  had  any  power  of 
appointment  given  to  her  by  the  said  will, 
should  go  and  be  transferred  by  the  trus- 
tees or  trustee,  in  whose  names  or  name  the 
same  might  happen  to  stand  at  her  decease, 
unto  two  other  trustees,  upon  trust  that  they 
should  thereout  assign  and  transfer  2,700/. 
8/.  per  cent,  consolidated  annuities,  or  so 
much  of  any  other  stocks  or  funds  con- 
stituting any  part  of  the  said  trust  funds 
as  should  be  equal  in  value  thereto  at  the 
day  of  her  decease,  unto  the  testatrix's 
mother  Ann  Easum,  for  her  absolute  use 
and  benefit ;  and  also  a  sum  of  250/.  to 
Sarah  Williams,  for  her  absolute  use ;  and 
should  stand  possessed  of  the  residue  of 
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the  said  stocks  or  funds  and  securities  as 
aforesaid,  constituting  the  remainder  of  the 
said  trust  funds,  upon  the  trusts  thereinafter 
declared  concerning  her  (the  testatrix's) 
residuary  estate  and  effects ;  and  as  to  all 
the  residue  of  her  stock  in  the  public  funds, 
and  all  her  monies,  securities  for  money, 
and  all  the  residue  of  her  estate  and  effects 
whatsoever  and  wheresoever  not  therein- 
before bequeathed  and  disposed  of,  and 
whether  in  possession  or  reversion,  re- 
mainder or  expectancy,  under  the  will  of 
her  said  late  father,  or  her  late  grand- 
father, or  otherwise  howsoever,  she  gave 
and  bequeathed  the  same  unto  the  said  two 
trustees,  upon  trust  to  get  in,  receive,  and 
convert  into  money,  all  such  parts  of  her 
residuary  estate  and  effects  as  should  not 
consist  of  money  or  stock,  and  invest  the 
same  as  therein  directed,  and  stand  possess- 
ed of  all  such  stocks,  funds,  and  securities, 
and  also  of  the  residue  of  the  said  trust 
funds  which  should  remain  after  paying 
and  satisfying  the  several  legacies  of  stock 
thereinbefore  directed  to  be  paid  or  trans- 
ferred thereout,  unto  her  said  mother  and  the 
said  Sarah  Williams,  upon  trust,  (except 
as  id  a  sum  of  1,000/.,)  for  the  benefit  of 
the  first-named  defendant,  Joseph  Apple- 
ford,  and  his  children.  And  the  testatrix 
declared,  that  none  of  the  legacies  or  sums 
of  stock  thereinbefore  given  sliould  be 
considered  as  a  specific  legacy. 

Ann  Easum,  the  mother  of  the  testatrix, 
died  on  the  6th  day  of  January  1 SS9,  and 
on  the  dOth  of  the  same  mondi  the  testa- 
trix died  without  issue. 

The  bill  was  filed  by  the  trustees  of  the 
will  of  Matthew  Easum,  against  the  re- 
siduary legatees,  both  of  Matthew  Easum 
and  Mary  Ann  Easum,  and  prayed  the 
direction  of  the  Court  as  to  the  2,700/., 
which  had  been  bequeathed  by  Mary  Ann 
Easum  to  her  mother. 

It  was  contended  by  the  residuary  lega- 
tees under  Matthew  Easum's  will,  that  as 
the  trusts  of  the  will  of  Mary  Ann  Easum, 
as  to  the  2,700/.  had  not  taken  effect,  that 
fund  was  within  the  residuary  clause  of 
Matthew  Easum's  will,  and  that  the  appoint- 
ment of  the  residue  of  Mary  Ann  Easum's 
estate  only  comprised  what  remained  after 
taking  away  the  sums  previously  given, 
and  did  not  include  any  lapsed  legacy. 


On  the  other  hand,  it  was  insisted,  that 
by  the  direction  in  Mary  Ann  Easum's 
will,  that  the  whole  fund  should  be  trans- 
ferred by  the  trustees  of  her  father's  will 
into  the  names  of  her  own  trustees,  she 
manifested  a  clear  intention  to  dispose  of 
the  whole  fund  over  which  she  had  a  power 
of  appointment ;  and  that  the  ordinary  rule, 
that  lapsed  legacies  fell  into  the  residue  for 
the  benefit  of  the  residuary  legatees,  ap- 
plied to  the  present  case. 

The  next-of-kin  of  Mary  Ann  Easum 
contended,  that  the  direction  to  transfer 
the  fund  to  her  own  trustees,  excluded  the 
claim  of  the  residuary  legatees  of  Matthew 
Easum  to  any  part  of  the  fund,  but  that 
the  lapsed  legacy  of  2,700/.  was  not  in- 
cluded in  her  residuary  bequest,  and,  there- 
fore, belonged  to  her  next-of-kin. 

The  Vice  Chancellor  was  of  opinion, 
that  the  will  of  Mary  Ann  Easum  did  not 
operate  as  an  appointment  of  the  2,700/. 

The  residuary  legatees  of  Mary  Ann 
Easum  appealed  from  this  decision. 

Mr,  fVigram  and  Mr,  Sheffield  appeared 
in  support  of  the  appeal ;  and — 

Mr,  Jacob,  Mr,  Stuart,  and  Mr,  Craig, 
Mr,  G,  Richards,  and  Mr.  Coleridge,  Mr. 
Piggott  and  Mr,  T*  Parker,  for  different 
defendants. 

The  following  cases  were  cited  : — 

Falkner  v.  Butler,  Ambl.  514. 

Oke  V.  Heath,  1  Ves.  sen.  135. 

Leake  v.  Robinson,  2  Mer.  S93. 

Malcolm  Y.  Taylor,  2  Russ.  &  Myl.  416. 

2  Sugden  on  Powers,  17,  29. 

2  Chance  on  Powers,  ch.  1 4.  sec.  2. 

Nov.  S,  —  The.  Lord  Chancellor. — 
The  Vice  Chancellor's  decree  declares  the 
sum  of  2,700/.  Si.  per  cents,  not  appointed 
under  the  will  of  Mary  Ann  Easum,  and 
that  the  same  constituted  part  of  the 
residue  of  Matthew  Easum's  estate.  This 
the  appellants  contest,  and  they  insist  that 
the  sum  of  2,700/.  was  well  appointed. — 
[His  Lordship  stated  the  two  wills.] — The 
mother  died  before  the  testatrix,  M.  A. 
Easum,  and  the  bequest  of  the  2,700/. 
thereby  failed ;  and  the  question  is,  whe- 
ther that  sum  went  as  part  of  the  residuary 
estate  of  the  testatrix,  or  was  unappointed. 
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The  appellants  relied  on  the  residuary  giA 
as  carrying  the  lapsed  legacy ;  and  the  rule 
is,  that  a  residuary  gif^  will  generally  carry 
a  lapsed  legacy.  In  Oke  v.  Heathy  the 
facts  are  such  as  prevent  it  from  being  an 
authority  in  the  present  case.  In  Falkner  v. 
BtUleTf  the  donee  of  the  power  bequeathed 
money  for  the  benefit  of  persons  who  were 
not  objects  of  the  power :  neither  does  the 
principle  on  which  Malcolm  v.  Taylor  was 
decided  affect  this  case.  The  cases  of 
lapsed  appointments  are  inapplicable. 

The  proposition,  that  the  donee  of  the 
power  has  made  the  funds  in  question  part 
of  her  estate,  is  quite  untenable;  for  she 
clearly  distinguishes  between  her  own 
property  and  that  which  was  not  her  own. 
^[His  Lordship  read  the  recital  in  M.  A. 
Easum*8  wOL] — The  funds  had  i)een,  in 
this  case,  united  by  the  trustees  in  one 
investment.  Suppose,  for  instance,  the 
whole  fund  belonging  to  a  testator  had 
been  900/. ;  and  he  had  given  800/.  to  one 
person,  300/.  to  another  person,  and  the 
residue  to  a  third  person  : — there  can  be 
no  question  that  the  g\h  of  the  residue 
would  not  carry  the  first  300/.  If  so,  where 
is  the  difference  between  such  a  case  and 
the  present  one  ?  There  is  here  no  re* 
siduary  gid  applicable  to  this  fund. 

The  general  rule,  that  a  residuary  clause 
passes  a  lapsed  legacy,  arises  from  the 
circumstance,  that  the  residuary  clause  is 
deemed  and  understood  to  comprise  every 
thing  not  before  given  and  bequeathed  by 
the  will.  The  Court  gives  eflfect  to  the 
genera]  intention  of  the  testator;  but  where 
the  general  presumption  in  favour  of  » 
residuary  legatee  is  negatived,  the  rule 
does  not  apply.  In  the  case  of  a  gift  to 
tenants  in  common,  if  one  dies,  the  survivor 
does  not  take  the  whole — Cambridge  v* 
Rous  (1),  and  The  /Attorney  General  v. 
Johnstone  (2).  The  residuary  legatee,  in 
order  to  take  the  whole,  must  be  a  general 
legatee :  for  if  the  testator  confines  the 
residue  to  what  may  remain  afler  certain 
deductions,  the  residuary  legatee  becomes 
a  specific  legatee. 

Appeal  dismissed, 

(1)  8  Vcs.  t5. 
(t)  AmbL  580. 


L.C. 
Dec 


.C.      \ 
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LOWE  ».  PENNINGTON. 


JVill — Power — Appointment, 

A^  having  a  power  of  appointment^  by  willf 
of  a  sum  of  4,000/.,  bequeathed  several 
pecuniary  legacies^  nhich  greatly  exceeded 
the  amount  of  her  estate^  exclusive  of  the 
4,000/.,  and  then  bequeathed  to  L.  all 
other  her  personal  estate^  and  over  which 
she  had  any  disposing  power.  The  will  did 
not  contain  any  reference  to  the  4,000/.,  or 
to  any  power  of  appointment : — Held,  thai 
the  power  was  well  executed  by  the  residuary 
bequest;  and  that  L,  was  entitled  to  the 
whole  sum  q/*  4,000/.,  to  the  exclusion  of  the 
legatees, 

A  testator,  after  directing  the  surplus 
of  his  personal  estate  to  be  invested,  and 
bequeathing  several  legacies,  continued  as 
follows  : — "  I  do  hereby  declare  it  to  be 
my  will,  that  notwithstanding  anything 
contained  to  the  contrary,  it  shall  be  law- 
ful for  my  wife  by  her  last  will  and  testa-* 
ment  in  writing,  or  any  writing  in  the 
nature  of  or  purporting  to  be  her  last  will 
and  testament,  or  any  codicil  thereto,  to 
give  or  dispose  of,  to  such  person  or 
persons,  and  in  such  parts,  shares  and  pro- 
portions as  she  shall  think  proper,  and  to 
be  payable  and  paid  within  twelve  calendar 
months  next  after  her  decease,  out  of  the 
said  surplus  of  my  personal  estate,  so 
directed  to  be  placed  at  interest  on  real  or 
government  security  as  aforesaid,  any  sum 
not  exceeding  4,000/. ;  and  my  said  trus- 
tees, or  the  survivor,  &c.  shall  pay  accord- 
ingly the  money  which  she  shall  so  dispose 
of:  but  if  my  wife  shall  omit  so  to  dispose 
of  the  said  sum  of  4,000/.  or  any  part 
thereof,  then  and  in  such  case,  and  as  to 
so  much  of  the  said  4,000/.  as  she  shall 
omit  so  to  dispose  of,  the  power  hereby 
given  respecting  the  same  shall  be  con- 
sidered as  void." 

The  testator  died  in  1825,  and  his  wife 
made  her  will,  dated  the  21st  of  June 
1834,  in  which  she  did  not  make  any 
reference  to  her  husband's  will,  or  to  any 
specific  power  of  appointment.  She  thereby 
gave  several  legacies,  amounting  to  the 
sum  of  3,500/.,  and  then  bequeathed  the 
residue  of  her  estate  in  the  following  terms : 
— *'I  give,  devise,  and   bequeath  all  my 
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household  furniture,  plate,  linen,  china, 
books,  and  all  and  singular  other  my  per- 
sonal estate  and  effects  whatsoever  and 
wheresoever,  and  over  which  I  have  any 
disposing  power,  and  all  my  real  estate,  to 
my  said  niece,  Mary  Ann  Lowe,  (the  plain- 
tiff,) her  heirs,  executors,  administrators, 
and  assigns  absolutely,  as  and  for  a  present 
vested  interest,  for  her  sole,  separate,  and 
independent  use." 

The  testatrix  died  in  18S6.  The  pro- 
perty which  belonged  to  her,  independently 
of  the  4,000/.,  over  which  she  had  a  power 
of  appointment  by  virtue  of  her  husband's 
will,  did  not,  either  at  the  time  of  her  death 
or  at  the  making  of  her  will,  exceed  750/. 
or  thereabouts. 

The  bill  was  filed  against  the  executors 
and  residuary  legatees  of  the  original  tes- 
tator, and  the  executor  and  legatees  of  the 
testatrix ;  and  prayed  a  declaration,  that 
the  testatrix  had  executed  the  power  of 
appointment  in  favour  of  the  plaintiff 
alone;  and  that  the  4,000/.  and  interest 
might  be  paid  over  to  her. 

Mr.  G,  Richards  and  Mr.  Wright,  for 
the  plaintifP,  insisted,  that  under  the  be- 
quest of  all  personal  estate  over  which  the 
testatrix  had  any  disposing  power,  the  4,000/. 
would  pass  to  the  plaintiff. 

It  was  contended,  on  the  other  hand,  on 
behalf  of  the  legatees  named  in  the  testa- 
trix's will,  that  as  she  never  had  any  estate 
out  of  which  the  legacies  could  be  paid, 
except  this  sum  of  4,000/.,  she  clearly 
intended  that  they  should  be  paid  out  of 
that  fund. 

Mr.  Wigram,  Mr.  Spence,  Mr.  Chand' 
less,  Mr.  Younge,  Mr.  S,  Sharpe,  and  Mr. 
H.  Clarke,  appeared  for  different  defen- 
dants. 

The  following  cases  were  cited : — 

Bailey  v.  Lloyd,  5  Russ.  330  ;  s.  c.  7 

Law  J.  Rep.  Chanc.  98. 
Lowes  V.  Hackward,  18  Ves.  168,  and 

1  Sugden  on  Powers,  392. 
Trollope  v.  Linton,  1  Sim.  &  Stu.  477; 

2  Law  J.  Rep.  Chanc.  3. 
Adams  v.  Austen,  3  Russ.  461. 
Walker  v.  Mackie,  4  Russ.  76. 

The  Lord  Chancellor  held,  that  th^ 
power  of  appointment  given  by  the  testa- 
tor to  his  wife  over  the  4,000/.  was  well 


executed  by  her  will ;  and  that  the  plaintiff 
was  entitled  to  that  sum :  the  costs  of  the 
testator's  executors  and  of  the  plaintiff,  to 
be  paid  out  of  the  fund.  No  other  costs 
to  be  allowed. 


Jan 

Nov 


L.C.      ^ 

.  23,  24 ;  > 
ov.  12.   J 


BRENT  V.  BRENT. 


Agreement — Cancelling  Family  Arrange' 
ment — Fraud. 

The  owner  of  same  leasehold  tenements, 
being  persuaded  by  a  conveyancer  that  other 
parties  were  entitled  to  part  of  the  estate, 
entered  into  an  agreement  by  which  'the 
estate  was  to  be  sold,  and  all  these  parties 
were  to  share  in  the  purchase-money,  and 
40/.  was  to  be  paid  to  the  conveyancer. 
The  Court  being  of  opinion  that  the  agree* 
ment  had  been  obtained  by  fraud,  misreprC" 
sentation,  and  pressure,  ordered  it  to  be 
delivered  up  to  be  cancelled,  with  costs  as 
against  the  conveyancer. 

The  bill  stated  that  by  an  indenture  of 
settlement  of  the  2l8t  of  October  1771, 
certain  pieces  of  land  and  tenements  held 
for  the  then  residue  of  a  term  of  2,000 
years,  and  belonging  to  Nicholas  Brent, 
were  assigned  to  a  trustee,  in  contempla- 
tion of  the  marriage  of  Nicholas  Brent,  a 
nephew  of  the  first-named  Nicholas  Brent, 
upon  certain  trusts  for  the  benefit  of  Nicho- 
las Brent,  the  nephew,  during  his  life,  and, 
af^er  his  decease,  for  the  benefit  of  the 
issue  of  the  intended  marriage,  and  in 
•default  of  such  issue,  in  trust  for  the  right 
heirs  of  the  settlor,  during  all  the  residue 
of  the  term. 

Nicholas  Brent,  the  settlor,  made  a 
codicil  to  his  will,  dated  the  17th  of  July 
1780,  by  which,  after  referring  to  the 
settlement,  and  stating  that  there  was  no 
issue  of  the  marriage  of  his  nephew  Nicho- 
las, and  that  there  was  no  probability  of 
any  issue,  he  bequeathed  these  premises  to 
two  trustees,  for  the  residue  of  the  term 
of  2,000  years,  in  trust  for  his  nephew, 
Thomas  Brent,  for  life,  and,  af^er  his  de- 
cease, upon  trust  for  his  first  and  other 
sons  successively  in  tail  male ;  and,  for 
default  of  such  issue,  upon  certain  trusts 
for  the  benefit  of  his  nephew,  William 
Brent,  and  his  issue;    with  the  ultimate 
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limitation  to  the  use  of  the  right  heirs  of 
the  testator  for  the  residue  of  the  term. 

Nicholas  Brent,  the  testator,  died  in 
1782,  and  Nicholas  Brent,  the  nephew, 
died  in  1787,  without  issue.  Thomas 
Brent  entered  into  possession  of  all  the 
premises  comprised  in  the  settlement,  and 
remained  in  possession  of  them  till  his 
death,  in  1809.  The  plaintiff  was  the 
eldest  son  of  Thomas  Brent,  and  thus  be- 
came absolutely  entitled  to  the  premises, 
and  remained  in  possession  of  them  till 
1830,  when  he  entered  into  a  contract  to 
sell  them. 

Thomas  Brent,  the  father  of  the  plain- 
tiff; died  without  leaving  any  provision  for 
bis  widow  and  family  ;  and  the  plaintiflT 
had  allowed  his  mother,  Hannah  Brent,  a 
sum  of  40/.  for  several  years  till  1823, 
when  he  discontinued  this  allowance,  and 
afterwards  supplied  her  with  different 
things  and  with  small  sums  of  money,  till 
September  1829,  when  Hugh  Snell,  a 
conveyancer,  one  of  the  defendants,  acting 
on  behalf  of  Hannah  Brent,  caused  a 
distress  to  be  put  upon  the  said  premises 
for  a  sum  of  220/.,  for  certain  arrears 
which  he  alleged  to  be  due  to  Hannah 
Brenty  in  respect  of  an  annuity  payable  to 
her  of  40/.  per  annum.  The  plaintiff*, 
being  alarmed  at  this  proceeding  and  at 
the  threats  of  Snell  to  sell  his  stock,  &c., 
signed  an  agreement,  dated  the  1st  of 
September  1829,  which  was  prepared  by 
Snell,  by  which  the  plaintiff*  agreed  to  pay 
the  sum  of  220/.  and  the  costs  of  the  dis- 
tress. Hugh  Snell  afterwards  represented 
to  the  plaintiff*  that,  under  the  limitations 
in  the  codicil,  Hannah  Brent,  and  Mary 
Brent,  and  R.  P.  Haddy,  as  the  heirs  at 
law,  or  the  representatives  of  the  heirs  at 
law,  of  Nicholas  Brent,  the  settlor,  had  a 
claim  to  part  of  this  property  ;  and  Hugh 
Snell  prepared  an  agreement,  dated  the 
7th  of  September  1829,  between  the  plain- 
tiff* of  the  one  part,  and  Hannah  Brent, 
Mary  Brent,  and  R.  P.  Haddy  of  the  other 

Sirt,  by  which  it  was  recited  that  Hannah 
rent,  Mary  Brent,  and  R.  P.  Haddy 
claimed  an  interest  in  the  said  premises, 
and  were  about  to  commence  proceedings 
for  the  recovery  thereof,  and,  in  order  to 
prevent  the  expense  and  uncertainty  of 
litigation,  the  said  Thomas  Brent,  Hannah 
Brent,  Mary  Brent,  and  R.  P.  Haddy  had 


agreed  that  the  premises  (except  a  part 
therein  mentioned)  should  be  sold;  and 
out  of  the  proceeds  40/.  was  to  be  paid  to 
Hugh  Snell,  for  his  costs  and  expenses 
prior  to  the  date  of  the  agreement,  and 
such  further  costs  as  might  be  incurred  by 
him  as  the  legal  adviser  of  Hannah  Brent, 
Mary  Brent,  and  R.  P.  Haddy,  and  by 
Mr.  W.  H.,  the  legal  adviser  of  the  plain- 
tiff*, in  and  about  the  sale.  One-third  of  the 
proceeds  was  to  be  given  to  Hannah  Brent, 
and  150/.  paid  to  each  of  the  said  Mary 
Brent  and  R.  P.  Haddy  ;  and  the  residue 
of  the  purchase- money  was  to  be  paid  to 
the  plaintiff*;  and  the  parties  agreed  to 
execute  conveyances  to  carry  this  agree- 
ment into  effisct. 

The  bill  alleged  that  this  agreement  was 
procured  by  fraud  and  imposition  practised 
upon  the  plaintiff*  by  Hugh  Snell ;  and 
that  Snell  had  entered  into  an  arrangement 
with  the  other  parties  that  he  should 
receive  one  moiety  of  any  sum  which  they 
might  recover  by  his  means  from  the 
plaintiff*. 

Hannah  Brent  had  filed  a  bill  to  have 
this  agreement  enforced,  which  was  dis- 
missed. The  defendants  were  Hannah 
Brent,  Mary  Brent,  R.  P.  Haddy,  and 
Hugh  Snell.  The  bill  prayed  that  the 
defendants  might  be  decreed  to  deliver  up 
the  agreement  of  the  7th  of  September 
1829,  to  be  cancelled. 

It  was  stated  in  the  answer  of  the  de- 
fendant Snell,  that  several  accounts  were 
produced  to  him  by  John  Brent,  another 
son  of  Hannah  Brent,  by  which  it  appeared 
that  a  sum  of  40/.  per  annum  had  been 
regularly  allowed  in  account  between 
Hannah  Brent  and  the  plaintiff*  from  1809 
till  1823 ;  and  that  when  the  distress  was 
levied,  the  plaintiff*  did  not  dispute  his 
mother's  right  to  distrain,  but  insisted  the 
distress  was  for  a  greater  sum  than  was 
due  to  her ;  and  he  denied  that  any  agree- 
ment had  been  entered  into,  by  which  he 
was  to  receive  any  part  of  the  money  which 
might  be  recovered  from  the  plaintiff*. 

Mr.  Wigram  and  Mr.  Koe,  for  the  plain- 
tiff*, contended  that  this  was  not  an  amicable 
settlement  of  family  disputes,  which  the 
Court  would  endeavour  to  sustain;  but 
was  an  agreement  obtained  by  misrepre- 
sentation, and  pressure,  and  fraud ;  and 
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that  the  Court  would  therefore  relieve  the 
plaintiff  against  it — 

Naykr  v.  Wtnch^  1  Sim.  &  Stu.  55S  ; 
s.  c.  t  Law  J.  Rep.  Chanc.  182. 

Lansdonm  v.  Lansdomn,  Mos.  364. 

Bingham  v.  Bingham^  1  Ves.  sen.  126. 

Stockley  v.  Stockley,  1  Ves.  &  B.  23. 

Dashwood  v.  Peyton^  18  Ves.  46. 

Mr.  Oirdiestone  and  Mr,  Teed^  Mr. 
Bacon  and  Mr.  Speedy  for  different  defen- 
dants, contended,  that,  although  Hannah 
Brent,  and  other  members  of  her  family, 
might  be  wrong  in  imagining  they  had  any 
claim  upon  this  property,  still  the  agree- 
ment was  entered  into  by  the  plaintiff  for 
the  purpose  of  avoiding  litigation  and  trou- 
ble, and  the  Court  oflen*  supported  such 
agreements  between  members  of  a  family. 

Stephens  v.  Lord  Bateman,  1  Bro.  C.C. 
22. 

Roche  V.  O'Brien,  1  B.  &  Beat.  830. 

Leonard  v.  Leonard,  2  B.  &  Beat.  179. 

Stapilton  v.  Stapilton,  1  Atk.  2. 

Cann  v.  Cann,  1  P.  Wms.  727. 

PuUen  V.  Ready,  2  Atk.  587. 

Mr.  H'igram  replied. 

Nov.  12. — The  Lord  Chancellor  (afler 
stating  the  facts  of  the  case). — In  May 
18.14,  Hannah  Brent  filed  her  bill  for  a 
specific  performance ;  and  the  present  bill 
was  filed  to  compel  a  delivery  up  of  the 
agreement  to  be  cancelled.  There  is  no 
trace  of  any  right  in  Hannah  Brent  or  the 
other  persons  making  any  claim.  The 
undisputed  owner  gave  up  one-third  to 
one  party,  and  $00L  to  two  others,  and  40/. 
to  another,  without  receiving  any  con- 
sideration whatsoever  for  the  same.  The 
plaintiff  alleges  his  ignorance,  and  that  his 
agent,  Snell,  acted  without  his  authority; 
It  is  necessary  that  the  evidence  should  be 
very  minutely  examined.  Did  then  Mr. 
Snell  act  fairly,  or  was  he  guilty  of  fraud  f 
[His  Lordship  referred  to  the  evidence  re- 
specting Snell.]  Snell  dealt  with  the  plain- 
tiff on  behalfof  Hannah  Brent,  and  set  up 
a  claim  in  her  behalf,  which  was  unfounded. 
As  a  contract,  it  is  impossible  to  support 
the  agreement.  Snell  knew  Hannah  Brent 
had  no  title.  The  object  of  the  parties 
was  not  to  compromise  doubtful  rights, 
but  to  buy  up  the  rights  of  others.     The 


observations  of  Sir  J.  Leach,  in  Naylor  V. 
Winch  and  Harvey  v.  Cooke  (^i),  explain 
how  the  Court  regards  such  transactions. 
As  againnt  Hannaii  Brent  the  case  is  one 
of  threats  and  intimidation.  As  against 
Mary  Brent  and  Haddy,  the  case  is  dif- 
ferent, there  being  against  them  less  of 
violence  and  threats.  They  were  not  par- 
ties to  the  agreement  to  be  set  aside,  and 
they  state  that  but  for  Snell  they  should 
not  have  set  up  any  claims.  Under  such 
circumstances,  the  plaintiff  is  not  entitled 
to  costs,  as  against  them  ;  on  the  contrary, 
they  would  have  been  entitled  to  their  costs 
if  they  had  not  made  such  claims  by  their 
answer.  As  it  is,  they  must  pay  their  own 
costs.  But  the  plaintiff  is  entitled  to  a 
decree  for  the  delivery  up  of  the  agree- 
ment to  be  cancelled,  with  costs,  against 
Snell,  who  claims  a  sum  of  40/.  against  the 
plaintiff,  to  which  he  can  shew  no  possible 
right. 


M.R. 

Nov 
Dec 


.  5,  6;  >  In 

:.  22.  3 


re   SHARP  8   PATBKT. 


Patent — Amendment  of  Specification — 
Jurisdiction — Statute  5^6  A'ill,  4.  c.  83. 

The  Master  of  the  Rolls  has  jurisdiction 
to  order  a  clerical  error  in  the  specyica^on 
of  a  patent  to  be  amended;  but  has  not 
jurisdiction  on  the  petition  of  a  party  who 
claims  adversely  to  the  patentee,  to  order 
part  of  a  specif  cation  or  memorandum  to  be 
struck  out,  which  the  patentee  is  desirous  to 
sustain. 

On  the  8th  of  October  1836,  J.  Sharp 
obtained  a  patent  for  an  invention  <^ 
''certain  machinery  fbr  converting  ropes 
into  tow,  for  certain  improvements  in  cer- 
tain machinery  for  preparing  hemp  or  flax 
for  spinning,  part  of  which  improvements 
were  also  applicable  to  the  preparing  of 
cotton  wool  and  silk  for  spinning.'*  'l*he 
specification  of  the  invention  was  enrolled 
on  the  8th  of  April  1837. 

On  the  3 1  St  of  May  1 838,  the  petitioner, 
Joshua  Wordsworth,  obtained  a  patent  for 
an  invention  of  "  improvements  in  ma- 
chinery fbr  heckling  and  dressing  flax, 
hemp,  and  other  fibrous  materials."     The 

(1)4  Rus8. 54 ;  s.  c.  6  Law  J.  Rep.  Chanc  84. 
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specification  of  this  inveDtion  was  enrolled 
on  the  30th  of  November  1838.  In  the 
month  of  September  1838,  after  the  date 
of  Mr.  Wordsworth's  patent,  and  before 
the  specification  of  his  invention  was  en* 
rolled,  Mr.  Sharp  obtained,  from  the  Soli- 
citor General,  an  order  or  certificate, 
directed  to  the  clerk  of  the  patents,  whereby 
it  was  certified  that  the  S<^icitor  General 
gave  leave  to  Mr.  Sharp  to  file  a  certain 
memorandum  of  alteration  of  the  enrolled 
specification,  pursuant  to  the  statute  of 
6  Will.  4.  c.  83.  When  Mr.  Wordsworth 
enrolled  his  specification,  he  had  not  been 
informed  of  the  memorandum  of  alteration 
filed  by  Mr«  Sharp ;  and  he  now  presented 
a  petition  to  the  Master  of  the  Rolls,  in 
which  he  alleged,  that  the  machinery  de* 
scribed  in  Mr.  Sharp's  memorandum  of 
alteration  constituted  a  new  machinery ; 
and  he  claimed  the  exclusive  right  granted 
by  Mr.  Sharp's  patent,  insisting  that  it 
was  in  substance  the  same  machinery  in- 
vented by  the  petitioner  and  described  in 
the  specification.  The  petitioner  com- 
plained of  this  proceeding*  as  injurious  to 
him,  and  prayed,  by  his  petition,  that  such 
portion  of  the  memorandum  of  the  altera- 
tions of  Mr.  Sharp's  specification  as  were 
in  the  petition  particularly  set  forth,  and 
were,  in  substance,  descriptive  of  thesame 
machinery  as  was  invented  by  the  peti- 
tioner, as  thereinbefore  mentioned,  might 
be  expunged  from  the  memorandum  of 
alteration  and  the  rolls  of  the  court. 

Mr,  Pemberton  and  Mr.  James  Russell 
appeared  in  support  of  the  petition,  and 
contended,  that  the  specification  and  the 
memorandum  were  records  of  the  court, 
and  that  the  Master  of  the  Rolls  had  juris- 
diction to  have  those  records  amended ; 
which  jurisdiction  was  not  ousted  by  the 
jurisdiction  given  to  the  Privy  Council,  by 
the  2nd  section  of  5  &  6  Will.  4.  c.  83 ;  that 
the  assistance  asked  by  the  petition  was, 
in  substance,  an  amendment  of  the  record ; 
and  that  the  petitioner  had  such  an  interest 
in  the  invention,  that  he  was  entitled  to 
the  assistance  of  the  Court. 

Mr,  M,  /).  Hill  and  Mr,  Bacon,  contrd, 
insisted,  that  the  specification  and  the 
memorandum  were  not  records  of  the 
court ;  and  that  the  petitioner's  remedy, 
if  he  had  sustained  any  injury,  was  by 
scire  facias ;  and  ihat  the  Master  of  the 


Rolls  had  not  any  jurisdiction  to  make  tiie 
alteration  which  was  asked  for. 

The  following  cases  were  cited— 

In  re  Redmund,  5  Russ.  44. 

Perry  v.  Skinner,  2  Mee.  &  Wels.  471 ; 

s.  c.  6  Law  J.  Rep.  (n.s.)  Exch.  124. 
The  Attorney  General  v.  Aspinall,  % 

Myl.  &  Cr.  613;  s.c.  7  Law  J.  Rep. 

(n.8.)  Chanc.  51. 
The  Attorney  General  v.  the  Corporation 

of  Norwich,  2  Myl.  &  Cr.  430. 

Dec.  22. — The  Master  of  thb  Rolls 
(after  stating  the  facts  of  the  case). — The 
question  now  is,  whether,  supposing  the 
facts  to  be  as  alleged,  I  have  authority  to 
do  what  is  asked  by  this  petition,  and  I 
am  very  clearly  of  opinion  that  1  have  not. 

Patents  for  inventions  are  granted  for 
the  purpose  of  each  invention  being  en- 
rolled in  a  limited  time;  and  memoran- 
dums of  alterations  are  allowed  for  the 
purpose  only  of  correcting  a  certain  de- 
scription of  errors ;  and  I  am  of  opinion,  I 
have  no  authority  to  make  any  alteration 
in  the  enrolment  of  the  patent,  or  of  the 
specification.  The  party  enrolling  his 
specification  does  i^  at  his  own  peril ;  and 
if  in  his  specification  he  expresses  some- 
thing by  which  his  patent  is  rendered  in- 
valid, he  must  submit  to  all  the  ill  conse- 
quences of  that ;  and  those  who  have  a 
right  to  take  advantage  of  it  must  do  so 
in  a  legal  course.  They  cannot  require 
the  Master  of  the  Rolls  to  alter  that  which 
the  patentee  has  claimed  by  the  specifica- 
tion, or  which  the  patentee  has  disclaimed 
by  his  specification ;  and  compel  the  party 
to  say  something  which  he  never  intended 
to  say.  There  were  very  good  reasons 
for  relieving  patentees  from  the  risk  and 
liability  to  which  they  were  subject  in  the 
specification ;  and  the  6  Will.  4.  autho- 
rized the  disclaimer  to  be  enrolled,  with 
the  leave  of  the  Attorney  or  Solicitor 
General ;  and  enacted,  that  when  that  was 
so  done,  the  same  should  be  deemed  and 
taken  as  part  of  such  letters  patent  or 
specification  in  all  courts  whatever,  from 
the  time  of  filing  the  memorandum  of 
alteration.  The  memorandum  of  alteration 
now  being  part  of  the  specification,  I  con*- 
ceive  it  ought  to  be  dealt  with  as  such, 
and  not  otherwise.     If  it  was  alleged  in 
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the  memorandum  of  alteration,  that  the 
specification  contained  verbal  or  clerical 
errors,  by  means  of  which  something  might 
be  enrolled  contrary  to  the  true  intention 
of  the  party,  and  if  sufficient  evidence  were 
given  of  the  fact,  I  should  think  myself 
bound  to  correct  the  error,  and  make  the 
enrolment  accord  with  the  specification  at 
the  time  of  the  enrolment.  But  it  never 
has  been  supposed  that  the  Master  of  the 
Rolls  has  been  permitted  to  alter  the  en- 
rolment. A  party  may  have  claimed  too 
much,  and  thereby  may  have  made  his 
patent  good  for  nothing ;  or  may  have 
omitted  to  claim  something  he  was  entitled 
to ;  but  on  such  grounds  the  keeper  of  the 
records  could  not  interfere  on  his  behalf; 
and,  I  apprehend,  no  attempt  has  ever 
been  made  to  induce  the  keeper  of  the 
records  to  expunge,  on  his  authority,  some 
claim,  which  the  patentee  desired  to  sus- 
tain, and  was  willing  to  defend  in  due 
course  of  law.  The  keeper  of  the  records 
has  no  authority  to  decide  whether  there 
is  any  extension,  nor  has  he  any  means  of 
investigating  the  truth  and  justice  of  tlie 
case.  It  is  no  part  of  his  duty,  when  he 
receives  the  enrolment  into  his  custody, 
to  consider  whether  the  Attorney  General 
or  the  Solicitor  General  has  properly  or 
improperly  given  leave  to  the  party  to  file 
the  memorandum,  nor  can  he  afterwards 
determine  such  question. 

I  delayed  my  decision  in  order  that  I 
might  give  time  to  inquire  what  has  been 
done  in  the  enrolment  office,  and  what  has 
been  done  in  the  court :  and  from  the 
information  I  have  received,  it  would  seem 
that  it  has  always  been  usual  to  amend 
clerical  errors,  when  clerical  errors  have 
been  made  in  grants  of  the  Crown,  and  so 
on.  They  have  been  done  by  the  Master 
of  the  Rolls,  sometimes  under  the  authority 
of  a  warrant  from  the  Crown,  sometimes 
by  the  consent  of  the  Attorney  General, 
sometimes  by  a  reference  to  the  Master 
of  the  Rolb  by  the  Lord  Chancellor ;  and 
there  is  an  instance  of  the  enrolment  being 
amended  by  the  order  of  the  Lord  Chan- 
cellor, pursuant  to  an  order  of  the  Crown, 
llie  errors  have  been  corrected  by  the 
Privy  Seal,  or  in  the  original  grant.  At 
an  early  period,  the  enrolment  was 
amended  at  the  request  of  the  grantor, 
who  acknowledged  it,  but  I  have  not  been 


supplied  with  any  case  where  the  amend- 
ment has  been  made  of  the  patent,  but 
only  of  this  kind ;  in  a  case  before  Lord 
GifiTord  the  word  "  wire"  had  been  written 
instead  of  the  word  "  fire."  In  the  case 
of  Redmund,  which  is  reported,  the  enrol- 
ment was  amended  in  respect  of  numbers 
and  figures  by  Sir  John  Leach.  It  was 
amended  in  respect  of  two  errors,  the  word 
'*  which*'  being  written  instead  of  the  word 
"  wheel ;"  and  the  word  **  increase"  having 
been  written  instead  of  the  word  *'  inverse." 
I  have  had  cases  before  me  of  the  same 
kind ;  and  in  everv  case  which  has  oc- 
curred, it  has  been  mtended  to  do  no  more 
than  to  amend  mere  slips  or  clerical  errors 
made  by  the  parties  or  their  agents,  who 
have  by  mere  inadvertence  or  by  mistake 
made  an  enrolment  which  did  not  purport 
to  be  the  true  statement  of  that  which  the 
parties  intended  at  the  time  they  made  the 
enrolment.  Not  only  have  the  errors  been 
altered ;  but  in  order  to  enable  the  parties 
to  dispute  it,  it  has  been  ordered,  that  the 
order  should  be  indorsed  on  the  enrolment. 
It  does  not  seem  that  the  keeper  of  the 
records,  or  the  Master  of  the  Kolls,  has 
ever  done  more ;  and  being  of  opinion  that  I 
have  no  jurisdiction  to  make  any  such  order 
as  is  asked  by  this  petition,  I  must  dismiss 
the  petition  with  costs. 


M 
Dec 


.R.     \ 

22      >        WEST  V.  SMITH. 

Order  on  Petition — Practice. 


This  was  a  motion  to  discharge  an  order 
made  on  a  petition  entitled  in  a  cause  which 
did  not  exist.  And  it  was  objected,  that 
the  order  made,  could  only  be  discharged 
on  petition,  but — 

The  Master  of  the  Rolls,  after  refer- 
ring to  the  case  of  In  re  Dovenhy  Hosfntal 
(I),  and  stating  that  the  title  prefixed  to 
the  order  shewed  a  false  suggestion,  grant- 
ed the  motion. 

Mr.  Pemberton^  in  support  of  the  motion. 

Mr,  Tennant,  contr^. 


(1)1  M7I.  &  Cr.  279 ;  8.  c.  5  Law  J.  Hep.  (if.s.) 
Chanc.  tit. 
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BEEVOR  V.  PARTRIDGE. 


Legacy —  Unappropriated  Monies  out  of 
Income  given  for  Maintenance, 

Gift  of  a  fund  to  trustees  upon  trust  to  pay  ^ 
apply ^  and  dispose  of  the  interest,  dividends^ 
<tnd  produce  thereof,  for  tlie  maintenance, 
support,  and  benefit  of  the  testator* s  son  R., 
and  his  daughters  L,  and  M,  and  the  suT' 
viwors  and  survivor  of  them,  in  such  shares 
and  proportions,  and  in  such  manner,  as  his 
said  trustees  should  think  most  proper  ;  the 
trustees  applied  part  of  the  income  only  in 
support  of  the  children,  who  all  died  intes- 
tate : — Held,  that  the  unapplied  portion  of 
the  income,  which  accumulated  during  the 
lives  of  the  three  children,  and  of  the  survi" 
tors,  belonged  to  the  representative  of  the 
survivor  of  the  three  children,  and  not  to  the 
residuary  legatees  of  the  testator, 

R.  Partridge  bequeathed  the  residue  of 
certain  iunds  to  trustees,  upon  trust  to 
pay,  apply,  and  dispose  of  the  interest, 
dividends,  and  produce  thereof  for  the 
maintenance,  support,  and  benefit  of  his 
son  Robert,  and  his  daughters  Lydia  and 
Mary,  and  the  survivors  and  survivor  of 
them,  in  such  shares  and  proportions,  and 
in  such  manner,  as  his  said  trustees,  or  the 
survivors  or  survivor  of  them,  should  think 
most  proper  and  advisable;  and  he  em- 
powered his  trustees  to  apply  the  principal 
of  such  trust  monies  for  the  use  and  bene- 
fit of  his  said  children,  and  their. issue,  as 
the  trustees  should  think  proper ;  and  in 
case  his  son  and  daughters  should  all  de- 
part this  life,  without  having  any  child  or 
children,  he  bequeathed  the  said  trust 
monies  over  to  other  persons.  The  tes- 
tator died  in  1 80£.  The  testator's  three 
children  were  during  the  whole  of  their 
lives  of  unsound  minds:  Mary  died  in 
1881,  Lydia  in  1836,  and  Robert  in  1839. 
The  trustees  applied  so  much  of  the  divi- 
dends as  they  thought  necessary  for  the 
maintenance  of  the  three  children,  during 
their  lives ;  and  at  die  death  of  Robert,  the 
survivor,  there  remained  in  the  hands  of 
the  trustees  the  sum  of  23,000/.,  in  respect 
of  the  accumulation  of  the  interest  of  the 
trust  monies,  during  the  lives  of  the  three 
children,  over  and  above  what  had  been 
applied  for  their  maintenance.  This  sum 
New  Series,  X.~Chanc. 


was  claimed  by  one  of  the  defendants  as 
the  representative  of  Robert,  the  survivor 
of  the  three  children;  and  it  was  also 
claimed  by  others  of  the  defendants,  as 
having  fallen  into  the  residuary  personal 
estate  of  the  testator  on  the  children's 
death  without  issue.  The  bill  was  filed 
by  the  trustees,  against  the  different  claim- 
ants, for  the  declaration  of  the  Court  on 
the  question  of  their  rights. 

Mr.  Wigram,  Mr.  Girdlestone,  and  Mr. 
Teed,  for  the  residuary  legatees,  relied 
upon — 

McDonald  v.  Bryce,  2  Keen,  276,  517; 

s.c.  7  Law  J.  Rep.  (n.s.)  Chanc.  173, 

217. 

Mr.  K,  Bruce,  Mr.  Jacob,  Mr.  Sharpe, 
Mr.  Metcalfe,  and  Mr.  Phillips,  for  the 
other  parties,  cited— 

Harding  v.  Glyn,  1  Atk.  469. 
Brown  v.  Higgs,  8  Ves.  570. 
Barber  v.  Barber,  8  Myl.  &  Cr.  688 ; 
8.  c.  7  Law  J.  Rep.  (n.s.)  Chanc.  70 ; 
8  ibid.  36. 
Webb  V.  KeUy,  9  Sim.  469. 

The  Vice  Chancellor. — The  meaning 
of  the  words  used  by  the  testator,  seems 
to  me  sufficiently  plain.  In  the  first  place, 
the  gifl  is  to  the  trustees,  upon  trust  '*  to 
pay,  apply,  and  dispose  of  all  the  rest  and 
residue  of  the  interest,  dividends,  and  pro- 
duce of  the  said  trust  money,  for  the  main- 
tenance, support,  and  benefit  of  his  son 
Robert,  and  his  daughters  Lydia  and  Mary, 
and  the  survivors  and  survivor  of  them." 
These  words  create  an  express  trust  to 
apply  the  dividends  for  the  benefit  of  the 
three  children.  The  testator  then  goes  on 
to  direct  the  mode  of  application,  which  is 
to  be,  '*  in  such  manner  as  the  trustees  and 
executors,  or  the  survivors  or  survivor  of 
them,  his  executors  or  administrators,  shall 
think  most  proper  and  advisable."  These 
words  clearly  give  the  trustees  a  discre- 
tionary power  only  as  to  the  distribution 
of  the  mcome  of  the  fund  amongst  the 
children.  I  asked  in  the  course  of  the 
argument,  what  could  have  been  done  in 
case  the  trustees  had  refused  to  make  any 
directions  as  to  tlie  application  of  the  in- 
terest of  the  fund ;  and  the  answer  was, 
that  the  Court  would  have  interposed  and 
administered  it:  but  how  could  that  be, 
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unless  there  had  been  previously  a  gift  of 
the  income  to  the  children  ?  1  think  tliere 
is,  by  this  will,  a  gift  of  the  dividends  of  the 
fund  to  the  three  children,  with  a  power 
in  the  trustees  to  modify  the  gift,  as  to  the 
manner  of  its  distribution  ;  and  that,  whe- 
ther this  power  was  exercised  or  not  by 
the  trustees,  the  gift  remained.  The  de- 
claration must  therefore  be.  that  the  sur- 
plus dividends  accumulated  during  the  life 
of  the  three  children,  and  of  the  survivors, 
belonged  to  Robert,  as  the  survivor  of  the 
three. 


M.R. 
Nov 


R.     \ 

.  25.  J 


THE      ATTORNEY    GENERAL    V. 
CHAPMAN. 


Information  —  Executor — ^dm  ission  of 
Assets. 

A  testator  directed  his  executors  to  pur- 
chase  sufficient  stock  in  the  Si,  per  cent, 
consoh,  to  produce  201.  per  annum,  which 
he  directed  to  be  annually  divided  among  the 
poor  of  a  parish.  He  then  devised  his  real 
estates  in  that  parish  to  A  and  B,  whom  he 
also  appointed  executors,  A  died  a  few 
years  after  the  testator.  The  annual  sum 
of  201,  was  paid  in  the  manner  directed  by 
the  will,  out  of  the  rents  of  the  real  estates, 
by  B  during  his  life,  and  after  his  death  by 
his  devisees,  on  the  supposition  that  it  was  a 
charge  on  the  real  estates.  These  payments 
were  continued  for  about  twenty-five  years, 
when  the  devisees  refused  to  continue  the  pay^ 
ment,  and  the  executor  of  B  then  paid  the  20/. 
per  annum  for  seven  years,  when  he  declined  to 
continue  to  pay  it.  He  had  not  received  suffix 
cient  assets  of  B  to  purchase  the  requisite 
amount  of  stock.  An  information  having 
been  filed  to  compel  the  executor  of  B  to 
purchase  the  requisite  amount  of  stock,  it 
was  held,  that  he  must  be  considered  as 
having  admitted  assets  of  B,  and  he  was 
decreed  to  purchase  tlie  stock,  and  make 
good  the  arrears  of  the  annuity. 

George  Perkins,  by  his  will,  dated  the 
6th  of  December  1799,  directed  his  exe- 
cutors to  purchase  out  of  his  personal 
estate  so  much  in  the  3/.  per  cent,  conso- 
lidated Bank  annuities,  as  would  produce 
a  yearly  sum  of  20/.,  and  to  stand  possessed 
thereof,  upon  trust,  to  pay  the  dividends 
to  the  vicar  and  churchwardens  for  the 


time  being  of  the  parish  of  Barrow-upon- 
Soar,  to  be  distributed  by  them  on  the 
21st  of  December  yearly,  amongst  the 
necessitous  poor  of  that  parish.  And  the 
testator  declared,  that  the  sum  necessary 
to  make  such  purchase  should  be  the  first 
charge  on  his  personal  estate,  and  should 
be  paid  before  his  debts  and  other  legacies, 
which  he  thereby  charged  upon  his  real 
estates,  in  the  event  of  his  personal  estate 
being  insufficient  to  satisfy  them  after  such 
investment  as  aforesaid  had  been  made. 
And  he  devised  his  real  estate  (charged  as 
aforesaid),  and  also  his  personal  estate,  to 
William  Chapman  and  Daniel  Chapman, 
to  be  divided  between  them ;  and  he  ap- 
pointed them  executors  of  his  will. 

The  testator  died  shortly  afterwards; 
and  William  Chapman  died  in  1804,  leav- 
ing his  co-executor,  Daniel  Chapman,  sur- 
viving. It  was  supposed  that  the  requisite 
sum  of  stock  had  been  purchased,  and 
afterwards  sold  out :  but  Daniel  Chapman 
regularly  paid  the  20/.  per  annum  up  to 
December  1820,  when  he  died,  having 
appointed  his  son  Joseph  Chapman,  the 
first-named  defendant,  his  executor  ;  and 
having  also  devised  his  real  estates  at 
Barrow  to  his  other  sons,  the  brothers  of 
Joseph  Chapman.  The  yearly  sum  of  20/. 
appeared  to  have  been  considered  as  a 
charge  on  the  real  estate,  and  was  paid 
out  of  the  rents  and  profits  by  Daniel 
Chapman  during  his  life,  and  afterwards 
for  five  years  by  his  devisees,  the  brothers 
of  the  defendant,  who,  however,  then  re- 
fused to  continue  the  payment ;  and  from 
that  time  till  December  1833,  Joseph  Chap- 
man paid  the  sum  himself,  but  then  refused 
to  continue  it  any  longer. 

The  information  charged  that  Daniel 
Chapman  possessed  himself  of  the  personal 
estate  of  George  Perkins,  to  an  amount 
more  than  sufficient  to  purchase  the  ne- 
cessary sum  of  stock. 

The  information  was  filed  against  Joseph 
Chapman,  and  the  vicar  and  churchwardens 
of  Barrow,  and  prayed  that  Joseph  Chap- 
man might  be  decreed  to  purchase  a  suffi- 
cient quantity  of  3/.  per  cent,  consols  to 
produce  20/.  a  year,  to  be  applied  for  the 
charitable  purposes  by  the  said  will  di- 
rected, and  might  also  be  decreed  to  make 
good  the  arrears  of  the  said  annuity  from 
the  last  payment  thereof;  and  that  if  the 
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Court  should  be  of  opinion  that  Joseph 
Chapman  ought  not,  under  the  circum- 
stances aforesaid,  to  be  taken  to  have 
admitted  assets  of  Daniel  Chapman  come 
to  his  hands  sufficient  for  the  purposes 
aforesaid,  and  if  Joseph  Chapman  should 
not  admit  assets  sufficient  for  that  purpose, 
then  that  an  account  might  be  taken  of 
the  personal  estate  and  effects  of  Daniel 
Chapman  come  to  the  hands  of  Joseph 
Chapman. 

Joseph  Chapman,  by  his  answer,  stated, 
that  this  sum  was  at  first  regarded  as  a 
charge  on  the  real  estate  of  Perkins,  and 
that  he  (Chapman)  aflerwards  paid  the  an- 
nuity, on  the  supposition  that  he  was  liable 
to  pay  it  without  reference  to  the  amount 
of  the  assets  of  Daniel  Chapman,  which 
he  stated  were  not  enough  to  buy  suffi- 
cient stock  to  produce  an  annuity  of  201, 
per  annum. 

Mr.  Pemberion  and  Mr.  Blunt  appeared 
for  the  information. 

Mr»  Kindersley  and  Mr,  Williams,  for 
the  defendant  Chapman,  contended,  that 
the  payments  which  had  been  made  by 
Joseph  Chapman  ought  not  to  be  taken  as 
an  admission  of  assets  of  Daniel  Chapman ; 
or  that,  at  all  events,  there  was  merely  an 
admission  of  sufficient  assets  to  pay  the 
annuity,  and  not  to  pay  the  principal  sum. 

Mr,  Stevenson  appeared  for  the  vicar 
and  churchwardens. 

The  Master  of  the  Rolls  said,  that 
under  the  circumstances  of  the  case,  he 
thought  Mr.  Chapman  had  rendered  him- 
self liable  to  purchase  such  a  sum  of  stock 
as  would  produce  an  annuity  of  20/.,  and 
to  pay  the  arrears,  and  his  Lordship  de- 
creed accordingly. 


V.C. 
Dec 


BIGNOLD  V,  AUDLAKD. 


C.     \ 

.  5.  / 

Interpleader — Multifariousness, 


A  hill  of  interpleader,  which  reuses  or 
tenders  a  question  for  decision  between  the 
plaintiff  and  one  of  the  defendants,  cannot  be 
sustained, 

A  bill  by  a  party  in  possession  of  money 
belonging  to  one  of  several  claimants,  against 
such  several  claimants,  tendering  for  the 


decision  of  the  Court  a  question  as  to  the 
amount  of  the  money  which  the  plaintiff  is 
liable  to  pay,  cannot  be  sustained  as  a  bill 
in  the  nature  of  an  interpleading  bill,  and  is 
demurrable  for  multifariousness. 

This  case  is  reported  on  the  original 
bill  and  demurrer,  in  9  Law  J,  Rep,  (n.s.) 
Chanc.  266. 

The  plaintiff  amended  his  bill,  by  stat* 
ing  that  Noverre  died  intestate  and  insol- 
vent, and  without  having  pleaded  to  the 
action,  whereby  the  same  became  wholly 
abated,  and  not  capable  of  being  revived, 
so  that  no  costs  of  suit  could  be  recovered 
in  respect  thereof:  that  although  the  policy 
was  executed  by  Noverre  and  two  other 
directors,  yet  the  Norwich  Union  Society 
were  the  parties  liable  to  pay  the  amount ; 
and  charging,  that  the  society  was  entitled 
to  require  the  defendants,  Audland  and 
Moser,  and  the  defendant  Ward,  to  inter- 
plead ;  and  that  inasmuch  as  the  society 
was  bound  not  only  to  pay  the  amount 
recoverable  upon  the  policy,  but  was  also 
bound  to  indemnify  Noverre  or  his  estate, 
in  respect  of  all  costs  and  damages  in- 
curred in  respect  of  the  policy,  they  were 
entitled  to  stand  in  the  place  of  Noverre, 
as  such  surviving  party  to  the  policy,  and 
to  require  the  defendants  to  interplead  in 
like  manner  as  Noverre,  if  alive,  or  his 
personal  representative,  if  any  such  there 
had  been,  would  have  been ; — that  the 
plaintiff,  on  behalf  of  the  society,  submitted 
to  be  bound,  and  answerable  to  the  defen- 
dants Audland  and  Moser,  for  all  costs 
and  charges,  if  any,  which  they  would  be 
entitled  to  against  Noverre  or  his  estate; — 
that  the  society  were  not  liable  to  pay,  and 
the  defendants  Audland  and  Moser  were 
not  entitled  to  recover  interest  at  51,  per 
cent.,  on  the  amount  of  the  policy,  to  be 
computed  from  three  months  af\er  tlie 
death  of  Whitelock,  the  assured,  as  the  said 
defendants  alleged,  for  that  interest  was  not 
recoverable  upon  a  policy  of  assurance, 
when  made  before  the  passing  of  the  act 
3  &  4  Will.  4.  c.  42;  and  the  plaintiff  sub- 
mitted, that  iniasmuch  as  ^he  society  had 
been  in  no  default  in  respect  of  the  pay- 
ment of  the  sum  due  on  the  policy,  but 
had  been  always  ready  and  willing  to  pay, 
and  had  the  money  ready  to  pay  the  same, 
they  ought  not  to  be  held  liable  to  pay  such 
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interest  for  any  part  of  such  period,  but 
more  particularly,  at  all  events,  not  for  and 
during  such  time  or  period  as  the  said 
sum  was  deposited  in  the  Court  of  Exche- 
quer. No  other  material  alteration  was 
made  in  the  bill  by  the  amendment,  and 
the  prayer  remained  substantially  the  same 
as  before,  except  that  the  plaintiff  thereby, 
on  behalf  of  the  society,  submitted  to  pay 
such  further  sum  on  account  of  interest 
on  the  amount  of  the  policy,  as  the  Court 
should  direct,  and  also  such  sum  in  respect 
of  any  costs  and  charges  as  the  defendants 
would  be  entitled  to  as  against  Noverre 
or  his  estate. 

The  bill  was  accompanied  by  an  affida- 
vit, that  the  plaintiff,  and,  to  the  best  of  his 
belief,  the  directors,  treasurers,  managers, 
solicitors,  or  agents  of  the  Norwich  Union 
Society,  did  not,  nor  did  any  of  them,  col- 
lude with  any  or  either  of  the  defendants, 
touching  the  matters  in  question,  but  that 
the  plaintiff  exhibited  his  bill  as  secretary, 
in  performance  of  his  public  duties  merely, 
of  his  own  free  will,  to  avoid  on  behalf  of 
the  society  being  sued  or  molested,  touch- 
ing the  same  matters. 

The  defendants,  Audland  and  Moser, 
demurred  for  multifariousness,  want  of 
equity,  and  defect  of  parties. 

Mr,  Jacob  and  Mr.  Walker^  for  the 
demurrer. — The  affidavit  states,  that  the 
bill  is  filed  by  the  plaintiff,  of  his  own  free 
will.  The  act  enabling  the  company  to 
sue  in  the  name  of  their  secretary,  does 
not  authorize  him  to  sue  "  of  his  own  free 
will  **  for  the  company.  The  bill  seeks  to 
have  the  question  of  the  Uability  of  the 
company,  as  to  interest,  judicially  deter- 
mined, at  tlie  expense  of  the  defendants ; 
and  also  to  have  the  decision  of  the  court 
of  equity,  as  to  the  liability  of  the  society, 
in  respect  of  the  costs  of  the  abated  action 
at  law.  The  representatives  of  Noverre 
ought  to  be  parties ;  and,  taken  as  other 
than  a  bill  of  interpleader,  it  is  clearly 
multifarious. 

Mr.  K,  Bruce  and  Mr,  Anderdon,  for  the 
bill. — The  objection  taken  as  to  the  affi- 
davit, if  it  were  valid,  is  not  within  the 
causes  of  demurrer  assigned  on  the  record, 
and  must,  therefore,  be  considered  as  a 
demurrer  ore  tenus.  The  affidavit,  how- 
ever, only  goes  further  than  is  necessary ; 
it  is  not  a  part  of  the  bill,  or  a  matter  that 


can  be  objected  to,  if  it  avers  the  absence 
of  collusion.  Courts  of  equity  must  be 
considered  to  know  something  of  the  law, 
at  least  so  much  as  to  know  that  if  the 
party  dies  before  plea,  the  action  abates, 
and  no  costs  can  be  recovered.  As  parties, 
who  have  in  their  possession  money  of 
which  they  are  substantially  trustees,  the 
society  is  entitled  to  the  assistance  of  the 
Court,  to  be  relieved  of  the  trust.  This 
is  especially  the  case  where  money  is  the 
subject  of  Uie  trust.  The  trustee  is  not  to 
be  subjected  to  all  the  casualties  of  the 
custody.  Even  in  the  case  of  land  charged 
with  portions  for  infants,  where  the  time 
of  payment  is  not  arrived,  and  the  parties 
are  entitled  to  the  security  of  the  estata, 
the  owner  of  the  land  may  yet  come  to 
have  it  disencumbered  ef  the  trust.  If  the 
allegation,  that  the  claimants  are  entitled 
to  interest,  be  sufficient  to  exclude  a  bill 
of  interpleader,  there  will  be  few  cases  in 
which  parties  can  be  compelled  to  inter- 
plead. The  bill  is  not  strictly  a  bill  of 
interpleader ;  it  is  a  bill  in  the  nature  of 
interpleader.  The  allegation  of  the  death 
of  a  person  insolvent,  makes  it  unnecessary 
to  have  any  representative  of  such  person 
before  the  Court — Seddon  v.  Evans  (I). 

The  Vice  Chancellor. — The  first  ques- 
tion in  this  case  seems  to  be,  whether  this 
is  a  bill  of  interpleader  or  not  ?  Tlie  rule 
is  thus  stated,  by  Lord  Redesdale,  in  the 
2nd  (2)  and  subsequent  editions  of  the 
Treatise  on  Pleading: — "Where  two  or 
more  persons  claim  the  same  thing  by  dif- 
ferent or  separate  interests,  and  another 
person,  not  knowing  to  which  of  the  claim- 
ants he  ought  of  right  to  render  a  debt  or 
duty,  or  to  deliver  property  in  his  custody, 
fears  he  may  be  hurt  by  some  of  them,  he 
may  exhibit  a  bill  of  interpleader  against 
them."  The  same  view  of  the  subject  is 
taken  by  Sir  J.  Leach,  in  Mitchell  v.  Hayne 
(S).  In  that  case,  an  auctioneer  had  filed 
a  bill,  against  the  vendor  of  an  estate  which 
he  had  sold,  and  against  the  purchasers, 
and  sought  an  injunction  to  restrain  an  ac- 
tion which  had  been  commenced  against  him 
to  recover  the  deposit.  Sir  J.  Leach  makes 
this  observation  upon  that  case  : — "  Inter* 

(1)  9  Law  J.  Rep.  (n.s.)  Chanc.  341. 

(«)  Page  47. 

<S)  t  Sim.  &  Stu.  63. 
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pleader  is  where  the  plaintiff  is  the  holder 
of  a  stake  which  is  equally  contested  hy  the 
defendants,  as  to  which  the  plaintiff  is 
wholly  indifferent  between  the  parties,  and 
the  right  to  which  will  be  fully  settled  by 
interpleader  between  the  defendants.  That 
is  not  this  case.  The  plaintiff  receives  a 
deposit  of  87/.  ISs.  9(/.,  and  claims  against 
both  the  defendants,  to  retain  27/.  1 6s.  1  OtL 
for  his  commission  and  the  auction  duty. 
And,  by  this  motion,  the  plaintiff  calls  upon 
the  defendants  to  interplead  for  the  sum  of 
60/.  Is,  lid,,  which  he  desires  to  pay  into 
court.  But  the  bill  itself  states,  that  the 
action  which  is  threatened  by  the  defendant, 
the  purchaser,  is  for  the  whole  deposit  of 
87/.  IBs,  9(/.,  and  not  for  the  sum  of  60/. 
Is.  1  Id,  only,  which  is  all  that  the  defen- 
dant, the  vendor,  could  claim.  The  plain- 
tiff is  not,  therefore,  an  indifferent  stake- 
holder, but  has  a  personal  question  to 
maintain  with  the  defendant,  the  purchaser; 
and  if  he  seeks  an  injunction,  must  obtain 
it,  not  upon  the  principle  of  interpleader, 
but  upon  an  ofder  for  time,  or  upon  the 
answer."  Therefore  it  is  quite  clear,  that 
in  the  opinion  of  Sir  J.  Leach,  where  a 
plaintiff  represents  not  merely  that  he  has 
a  sum  to  which  two  persons  may  have  ad- 
verse rights,  but  further,  that  there  are 
questions  to  be  litigated  adversely  between 
himself  and  one  of  them,  that  is  not  a  case 
of  interpleader.  In  this  case,  the  plaintiff, 
representing  the  Norwich  Union  Society, 
hais  filed  a  bill,  stating  a  policy  of  insurance 
granted  by  that  society  upon  the  life  of  a 
particular  person,  and  the  bill  is  against  the 
executors  of  that  person,  who  is  deceased, 
and  against  a  person  claiming  the  sum  due 
on  the  policy,  by  virtue  of  some  transac- 
tions between  himself  and  the  assured.  The 
bill  then  represents  that  there  is  a  question 
about  interest  on  this  policy,  which  ques- 
tion the  plaintiff,  by  his  bill,  offers  to  have 
decided  between  himself  and  one  claimant ; 
and,  therefore,  I  think  he  has  an  adverse 
claim  in  respect  of  the  subject-matter  for 
which  he  has  filed  this  bill;  and  according 
to  Lord  Redesdale  and  Sir  J.  Leach,  he  has 
plainly  shewn  that  it  is  not  a  case  of  inter- 
^eader.  How,  then,  does  the  matter  stand  ? 
If  it  is  not  a  case  of  interpleader,  the  plain- 
tiff has  no  right  to  ask,  on  this  bill,  against 
these  defendants,  that  any  question  shall 
be  decided  with  respect  to  any  claim  that 


Ward  may  have; — with  that  the  executors 
have  nothing  to  do.  The  bill  is  singularly 
framed  in  this  respect.  It  raises  a  ques- 
tion between  the  society  and  the  executors 
of  the  assured,  in  regard  to  the  costs  of  an 
action  brought  against  Noverre,  the  sur- 
vivor of  the  three  directors  who  signed 
the  policy.  That  is  a  matter  between  the 
society  and  the  executors, 'and  is  a  question 
in  which  Ward  is  not  in  any  manner  inter- 
ested. The  bill  thus  mixes  up  tlie  claim 
of  Ward,  with  the  claims  of  the  other  de- 
fendants, as  to  costs  and  interest.  I  think 
it  cannot  be  deemed  to  be  a  bill  of  inter- 
pleader, and  taking  it  not  to  be  so,  it  is 
evidently  multifarious ;  and  the  demurrer 
must,  therefore,  be  allowed. 


M.R.         \ 
Dec.  7,  8,  IS.  J 


STEPHENSON  V.  DOWSON. 


Specific  Legacy — Ship — Freight — Stock, 

The  owner  of  certain  ships  bequeathed  to 
J,  R,  *^  all  his  ships  and  parts  of  ships,  and 
money,  which  at  the  time  of  his  decease 
should  he  due  and  owing  to  him  from  any 
person  or  persons  whomsoever.''*  The  testa^ 
tor,  before  his  death,  had  entered  into  a 
charter-party,  under  which  certain  freight 
was  earned  by  one  of  his  ships,  but  the 
engagement  comprised  in  the  charter-party 
was  not  completed  till  after  the  testator's 
death  : — Held,  that  the  freight  was  not  so 
incident  or  so  annexed  to  the.  ship  as  to  pass 
to  the  legatee  of  tJie  ship  as  part  of  his  spe* 
cifc  legacy. 

The  testator  also  gave  to  J.  R,  and  his 
assigns,  for  and  during  his  life,  for  his  and 
their  use  and  benefit,  all  the  dividends,  tn- 
terest,  and  annual  proceeds  which  should 
accrue  due  and  become  payable  after  his 
decease,  for  and  in  respect  of  all  such  stock 
and  property  as  he  should  have  and  be 
entitled  to  at  the  time  of  his  decease  in  the 
government  or  public  funds  or  securities. 
At  the  time  of  the  testator* s  decease,  he  had 
10,600/.  \9s.  Sd.,  Si.  per  cent,  consols, 
standing  in  his  name  at  the  Bank  : — Heldf 
that  the  bequest  was  specific. 

In  this  case,  Thomas  Rowe,  by  his  will, 
dated  the  29th  of  March  1822,  gave  and 
bequeathed  unto  his  son  John  Rowe,  all 
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his  ships  and  parts  of  ships,  and  money, 
which  at  tlie  time  of  his  decease  should 
be  due  and  owing  to  him  from  government, 
or  from  any  person  or  persons  whomso- 
ever, to  and  for  his  own  use  and  benefit 
absolutely.  In  another  part  of  the  will, 
the  testator,  Thomas  Rowe,  gave  unto  his 
son  John  Rowe  and  his  assigns,  for  and 
during  his  life,  for  his  and  their  use  and 
benefit,  all  the  dividends,  interest,  and 
annual  proceeds  which  should  accrue  due 
and  become  payable  afler  his  decease,  for 
and  in  respect  of  all  such  stock  and  pro- 
perty as  he  should  leave,  or  be  entitled  to 
at  the  time  of  his  decease,  in  the  govern- 
ment or  public  funds  or  securities,  with 
remainder  to  the  issue  of  John  Rowe ;  and 
in  case  he  had  no  issue,  then  in  remainder 
to  the  plaintiff  and  other  persons  in  suc- 
cession, in  the  said  will  mentioned.  The 
testator  appointed  his  son  John  Rowe,  the 
defendant  W.  D.  Dowson,  and  N.  D.  Ea- 
sum  (deceased),  executors  of  his  will,  and 
died  on  the  !31st  of  September  1822,  pos- 
sessed of  considerable  personal  estate,  and, 
amongst  other  things,  of  a  ship  called  the 
Borodino,  which,  by  virtue  of  a  charter- 
party,  dated  the  29th  of  July  1 822,  had 
been  chartered  to  certain  persons  of  the 
name  of  Sheddon,  in  respect  of  a  voyage 
to  St.  John's,  New  Brunswick,  which  was 
not  completed  till  afler  the  testator's  death, 
viz.  in  January  1 823.  The  testator  was 
also,  at  the  time  of  his  death,  possessed  of 
a  sum  of  10,600/.  19f.  3(2.,  3/.  per  cent, 
consolidated  bank  annuities,  standing  in 
his  name  in  the  books  of  the  governor  and 
company  of  the  Bank  of  England.  John 
Rowe,  on  the  death  of  the  testator,  entered 
into  possession  of  the  testator's  real  and 
personal  estate,  and  died  on  the  2nd  of 
March  1830,  without  issue.  The  plaintiff, 
on  the  death  of  John  Rowe  without  issue, 
became  entitled  to  such  of  the  testator's 
estate  as  was  not  absolutely  bequeathed 
to  John  Rowe,  and  he  filed  his  bill  against 
W.  D.  Dowson  and  Dixon  and  Margaret 
his  wife,  she  being  the  administratrix  of 
John  Rowe,  and  against  other  parties,  seek- 
ing the  ordinary  accounts  of  the  testator's 
estate  and  effects.  In  the  month  of  De- 
cember 1832,  certain  inquiries  were  di- 
rected by  the  Court  as  to  the  identity  of 
the  plaintiff,  and  the  Master  having  made 
his  report  thereon,  dated  the  30th  of  April 


1833,  the  cause  came  on  for  further  di- 
rections in  November  1833,  when,  after 
making  a  declaration  of  the  plaintiff's 
right,  the  Court  directed  the  usual  accounts 
to  be  taken.  The  Master,  by  his  report, 
(amongst  other  things,)  found,  that  the 
testator  did  not  die  possessed  of  any  per- 
sonal estate,  which  he  had  not  specifically 
bequeathed  by  his  will ;  and  he  also  fouijd, 
that  the  sum  of  10,600/.  19«.  3(2.,  3/.  per 
cent,  consolidated  bank  annuities,  as  also 
the  sum  of  827/.  Qs,  5d,,  due  from  the 
Messrs.  Sheddon  to  the  testator's  estate, 
in  respect  of  the  freight  of  the  ship  Boro^ 
dino,  were  also  specific  legacies.  To  this 
part  of  the  Master's  report  both  parties 
excepted. 

Mr.  Pemberton  and  Mr.  Purvis,  in  sup- 
port of  ^e  plaintiff's  exception  to  that 
part  of  the  Master's  report  which  found 
the  sum  of  827/.  Os.  ^d.,  the  amount  of 
freight  earned  by  the  ship  Borodino,  to  be 
a  specific  legacy,  contended,  that  freight 
did  not  become  due  till  a  ship  returned 
from  its  voyage ;  and  that,  in  the  present 
case,  there  was  nothing  due  to  the  testator, 
in  respect  of  the  freight  of  the  Boro<Uno, 
kt  the  time  of  the  testator's  decease,  but 
that  such  freight  became  due,  according 
to  the  charter-party,  to  the  testator's  estate 
afler  his  decease ;  that  John  Rowe  could 
never  have  recovered  the  amount  due  in 
respect  of  the  freight,  either  as  a  specific 
bequest  or  as  an  incident  to  the  ship, 
though  he  might  have  recovered  possession 
of  the  ship ;  that  in  Ker swill  v.  Bishop  (1), 
the  mortgagee  of  the  ship  took  possession 
before  the  voyage  was  completed,  and  no 
charter-party  existed  in  that  case ;  that 
where  a  ship-owner  has  entered  into  a  spe- 
cial contract,  as  in  the  present  case,  his 
common  law  lien  is  gone,  and  he  cannot 
maintain  an  action  of  assumpsit,  as  appears 
from  the  case  of  Cowell  v.  Simpson  (2). 
The  other  cases  cited,  on  behalf  of  the 
plaintiff,  were — 

Splidl  V.  Bowles,  10  East,  279. 
Deane  v.  M*Ghie,   4  Bing.  45;    s.  c, 

5  Law  J.  Rep.  C.P.  44. 
Schack  V.  Anthony,  1  Mau.  &  Selw.  573. 
The  Trinity  House  v.  C/ar Ar,  4  ibid.  288. 

(1)  t  Cro.  &  Jer.  5«9 ;  s.  c.  1  Law  J.  Rep.  (n.s.) 
Ezch.  <tr. 

(«)  16  Ves.  «75. 
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Mr,  Kindersley  and  Mr.  Lewis^  for  the 
defendants,  claiming  the  amount  of  the 
freight  as  an  incident  to  the  ship  be- 
queathed to  J  ohn  Rowe.  The  case  of  Splidt 
V.  Bowles  went  on  the  legal  rights  of  the 
transferee  of  the  vessel  to  recover  the 
freight  under  the  charter-party.  In  Mor* 
rison  v.  Parsons {3),  the  assignment  took 
place  after  the  vessel  had  sailed ;  and  it 
was  held,  that  the  right  to  the  freight 
subsequently  accruing  belonged  to  the 
assignee  of  the  ship  as  incident  thereto. 
In  KersmU  v.  Bishop^  the  question  was, 
how  far  it  was  necessary  for  Uie  mortgagee 
to  take  possession  of  the  ship.  If  the 
defendants  are  not  entitled  to  the  freight 
as  an  incident  to  the  ship,  they  are  entitled 
thereto,  as  comprised  in  the  words,  "debts 
due  and  owing  to  the  testator  at  the  time 
of  his  death."  The  cases  cited  on  behalf 
of  the  defendants  were — 

Carr  v.  Carr,  1  Mer.  541. 

Davidson  v.  Case,  5  Mau.  &  Selw.  79. 
Mr.  Kindersley  and  Mr,  Lewis,  in  sup- 
port of  the  defendants*  exception  to  the 
Master's  report,  finding  the  sum  of  1 0,600/. 
19f.  3d.f  SI,  per  cent,  consols,  to  be  a  spe- 
cific bequest,  cited — 

Sibley  v.  Perry,  7  Ves.  522. 

Simmons  v.  Vallance,  4  Bro.  C.C.  345. 

Bronsdon  v.  Winter,  Amb.  57. 

Parrott  v.  fVorsfold,  1  Jac.  &  Walk.  594. 

Mr.  Pemberton  tind  Mr,  Purvis,  coutr^, 
insisted,  that  the  legacy  in  question  was 
clearly  a  specific  one,  and  could  not  be 
distinguished  from  the  bequest  of  the 
horses,  which  a  testator  might  have  in  his 
stables  at  the  time  of  his  death ;  that  Par- 
rott v.  Worsfold  was  questionable  as  an 
authority ;  and  that  the  point  in  discussion 
before  the  Court  there  was,  not  whether 
a  testator  could  make  a  specific  bequest 
of  what  he  does  not  possess  at  the  date 
of  his  will,  but  whether  a  testator  can 
devise  such  stock  as  he  may  have  at  the 
time  of  his  death. 

The  Master  of  the  Rolls. — The  ques- 
tion certainly  does  not  appear  to  me  by 
any  means  free  from  dilBculty ;  but,  never- 
theless, I  have  come  to  a  conclusion,  which 
I  do  not  think  I  shall  alter  by  further  con- 

(3)  t  Taunt.  407. 


sideration;  I  will  now  state  it.  On  the 
2nd  of  March  1822,  the  testator  in  this 
cause  was  the  owner  of  the  ship  Borodino^ 
and  other  ships,  and  by  his  will,  which  was 
made  on  that  day — [his  Lordship  read  that 
part  of  the  will  relating  to  the  bequest 
of  the  testator's  ships  to  John  Rowe]. 
Some  time  after  the  date  of  the  will,  and 
on  the  29th  of  July  1822,  the  testator  exe- 
cuted a  charter-party,  and  he  stipulated 
that  the  ship  Borodino  should  go  on  a 
certain  voyage,  in  consideration  of  certain 
freight,  which  was  to  be  paid  when  the 
voyage  was  completed  in  the  manner  therein 
mentioned.  The  ship  proceeded,  and  was 
engaged  in  the  voyage  on  the  21st  of  Sep- 
tember 1822,  when  the  testator  died,  and 
in  January  1 823  the  voyage  was  completed ; 
the  voyage  being  completed,  the  freight  was 
then  payable,  and  amounted  to  the  sum  of 
827/.  Os,  5d,;  and  the  question  raised  on 
the  exception  is,  whether  the  freight  passed 
to  the  legatee  of  the  ship,  or  whether  it  is 
assets  for  the  payment  of  the  testator's 
debts,  and,  if  so,  in  what  manner?  Tlie 
Master  to  whom  the  cause  was  referred, 
appears  to  have  considered  the  freight  was 
a  debt  due  to  the  testator  at  the  time  of 
his  death,  and  in  that  sense  was  -assets,  as 
part  of  the  estate  for  the  payment  of  debts, 
but  that  it  was  a  specific  bequest  to  John 
Rowe.  Now  the  fireight,  being  assets, 
would  have  contributed  to  the  payment  of 
the  testator's  debts,  in  common  with  other 
specific  legacies.  To  that  report  the  plain- 
tiffs have  excepted,  on  the  ground,  that 
the  freight  was  not  a  debt  due  at  the  tes- 
tator's death,  and  not  a  specific  bequest; 
and  the  defendants,  the  representatives  of 
Rowe,  have  excepted,  on  the  ground,  that 
it  was  incident  to  tlie  property  of  the  ship ; 
and  as  the  ship  was  bequeathed  to  Rowe, 
the  freight  has  now  become  part  of  the 
legacy  of  the  ship.  Now,  I  am  of  opinion, 
the  freight  was  not  a  debt  due  to  the  tes- 
tator, at  the  time  of  his  death.  The  benefit 
of  the  contract,  which  is  on  a  service  to  be 
performed  by  one  party,  may  give  rise  to 
a  debt,  as  the  contract  may  or  not  result 
in  a  debt,  so  long  as  the  service  remains 
unperformed  :  but  it  cannot  be  considered 
as  a  debt  due  and  owing,  until  the  service 
has  been  performed.  It  is  said,  that  what 
arises  from  a  prospect,  or  expectation  of  a 
debt  to  be  derived  under  a  charter-party 
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by  the  use  of  a  ship,  is  to  be  considered  as 
annexed  and  incident  to  the  ship,  and 
therefore  as  passing  by  a  legacy  of  the  ship ; 
and  under  certain  circumstances  it  has  been 
decided,  it  would  pass  to  a  mortgagee  in 
possession,  or  a  vendee  of  the  ship  after 
a  sale ;  and  it  has  been  contended,  that  after 
the  death  of  the  testator,  the  executors 
have  entire  power  over  the  chattel  by  which 
the  freight  is  made,  which,  without  their 
assent,  does  not  pass  to  the  specific  legatee. 
In  this  case,  the  testator  entered  into  a  cer- 
tain engagement  in  respect  of  the  use  of 
the  ship.  I  think  the  executors'  authority, 
so  to  use  their  power  over  the  ship  by  a 
complete  performance  of  this  engagement, 
has  not  been  controverted.  It  has  been 
argued,  that  the  legatee  might  refuse  to 
perform  the  testator's  engagement ;  if  so, 
the  reason  for  the  exercise  of  the  power  by 
the  executors  was  so  much  the  greater ; 
the  freight  was  to  be  earned  by  the  use  of 
the  ship,  pursuant  to  the  contract  of  the 
testator,  and  the  performance  of  the  con- 
tract was  a  duty  which  the  legatee  had 
imposed  on  him,  and  the  legatee  could  only 
receive  the  ship  as  a  legacy,  subject  to 
being  used  in  the  manner  contracted  for 
by  the  testator.  In  this  state  of  things, 
are  we  to  consider  the  freight  so  attached 
to  the  ship,  that  it  belongs  to  the  legatee 
of  the  ship  under  that  bequest  ?  I  have 
no  doubt  the  freight,  under  other  circum- 
stances, might  be  the  subject  of  a  specific 
bequest ;  but  the  question  is,  whether,  the 
will  not  mentioning  freight  to  be  earned, 
the  freight  earned  under  a  charter-party, 
made  after -the  will,  passed  by  the  bequest 
of  the  ship.  The  ship,  being  as  it  was  a 
portion  of  the  testator's  estate  at  the  time 
of  his  death,  we  must  consider  it  as  a  chattel 
in  respect  of  which  a  liability  subsisted, 
and  by  means  of  the  use  and  employment 
of  which  freight  was  to  be  earned.  It  is 
impossible  to  suppose,  that  the  testator 
intended  the  other  specific  legatees  to  pay 
the  liabilities  and  expenses  incurred  in 
earning  the  freight,  by  the  specific  legatee 
of  the  ship;  but  independently  of  that,  can 
it  be  said  that  the  'ship  and  the  freight, 
which  the  ship  was  in  the  course  of  earning 
at  the  time  of  the  testator's  death,  are  one 
undivided  specific  portion  of  the  testator's 
estate  ?  It  is  said,  that  the  property  of  the 
ship  passes  to  the  legatee,  and  so  it  does 


with  the  assent  of  the  executor ;  by  such 
assent  the  legatee  becomes  the  owner.  But 
is  that  applicable  to  the  case  of  freight 
earned  under  a  charter-party,  which  the 
legatee  cannot  recover  by  an  action  in  his 
own  name,  but  must  sue  for  it  in  the  name 
of  the  executors,  who  have  been  made 
trustees  for  him,  and  bound  in  equity  to 
lend  him  their  names  for  that  purpose  ?  A 
demand  which  is  payable  by  other  persons 
to  the  testator's  estate,  is  capable  of  being 
a  specific  bequest ;  but  can  freight  be  de- 
scribed as  part  of  the  testator's  estate, 
when  it  remained  to  be  earned  by  the  per- 
formance of  the  testator's  contract,  at  the 
expense  of  the  testator's  estate?  It  is 
said,  truly,  in  ordinary  circumstances  the 
freight  is  incident  to  the  ship;  but  that 
freight  may  be  separated  from  the  ship 
is  clear,  from  a  great  variety  of  cases  that 
may  be  put.  The  question  in  such  a  case 
is,  whether,  at  the  time  of  the  testator's 
death,  the  testator  meant  the  freight  which 
cannot  be  separated  from  the  other  parts  of 
the  testator's  estate,  to  be  attached  to  the 
possession  of  the  ship  as  a  specific  bequest. 
Upon  the  best  consideration  that  I  can 
give  to  the  case,  I  think  the  freight  of  the 
ship  does  not  appear  to  be  so  incident,  or 
so  annexed  to  the  ship  in  this  case,  as  to 
be  given  to  the  legatee  as  part  of  his  specific 
legacy. 

There  is  another  of  these  exceptions, 
which  I  did  not  give  my  opinion  upon 
on  a  former  day — it  was  as  to  a  specific 
legacy  of  stock.  [His  Lordship  here 
read  that  part  of  the  will  containing  the 
bequest  to  J.  Rowe,  of  the  stock,  &c.  be- 
longing to  the  testator  at  the  time  of  his 
decease.]  That  bequest  has  been  found 
by  the  Master  to  be  specific ;  and  it  is  ob- 
jected to  such  finding,  that  it  is  not  a  spe- 
cific legacy,  because  it  refers  to  such  stock 
as  the  testator  had  at  the  Ume  of  hia  de- 
cease, and  does  not  apply  in  terms  to  such 
stock  as  the  testator  had  at  the  date  of  his 
will.  The  argument  at  the  bar  on  behalf 
of  the  defendants  was,  that  there  could  not 
be  a  specific  legacy  of  anything,  which  the 
testator  had  not  at  the  date  of  his  will.  I 
am  of  opinion  that  this  proposition  cannot 
be  maintained,  for  a  specific  legacy  is 
something  distinguished  from  the  rest  of 
the  testator's  estate ;  and  if  it  can  be  spe- 
cified and  distinguished  from  the  rest  of 
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the  testator's  estate,  at  the  ttine  of  hisdeath* 
that  is  enough.  The  question,  whether  a 
legacy  is  specific,  implies  the  question  of 
ademption,  or  at  least  very  much  so ;  but  I 
think  it  has  not  been  anjrwhere  laid  down, 
that  there  can  be  no  such  thing  as  a  specific 
legacy,  which  the  testator  himself  suffi- 
ciently specifies  and  distingubhes  firom  all 
the  rest  of  his  property,  at  the  time  of  his 
own  death.  Certainly  we  have  continued 
instances  of  specific  tilings  of  that  nature 
being  given.  The  case  put  by  Chief  Baron 
Richardsy  of  a  bequest  of  the  horses  which 
the  testator  had  in  his  stable  at  the  time  of 
his  death ;  the  common  case  of  a  bequest 
of  all  the  plate  which  should  be  at  a  certain 
house,  at  the  time  of  the  testator's  death, 
or  of  a  library  or  collection  of  books  which 
the  testator  should  have  in  a  particular 
room,  or  of  all  the  testator's  wearing  ap« 
parel  and  things  of  that  sort,  which  I  be- 
lieve never  have  been  doubted  as  being 
specific  legacies,  are  directly  in  point,  and 
consist  of  things  which  are  distinguished 
and  separated  nrom  all  the  rest  of  Uie  tes- 
tator's estate  at  the  time  of  his  death.  I 
am  therefore  of  opinion,  that  this  is  a  spe- 
cific legacy. 


Bl.R. 
10 


.11./ 


WELLS  V.  OIBBS. 


ArreMt  —  AboUtion  of  Imprisonment  for 
Debt  Act,  1^2  Vict.  c.  110-- Orders  of 
Equity  Courts  for  Payment  of  Money — 
Jurisdiction — Qmtempt. 

Where  the  fdaintiffs  in  a  cause  obtained  an 
order,  directing  the  payment  by  a  defendant 
of  a  sum  of  money  i$Uo  court,  and  entered  a 
memorandhtm  or  minuie  of  such  order  with 
the  eemor  Master  of  the  Court  of  Common 
Pleas,  pursuant  to  the  prooisions  contained 
im  the  act  I  ^  ft  Vict.  c.  110,  and  after- 
wards  attached  the  person  of  the  defendant 
upon  process  of  contempt,  for  non'obedience 
to  the  order : — Held,  upon  the  motion  of  the 
defendant  to  be  discharged  from  custody,  or 
that  the  memorandum  or  minute  of  tHe  order 
might  be  ordered  to  be  vacated,  that  the 
Cmtrt  had  no  jurisdiction  over  the  senior 
Master  of  the  Court  of  Common  Pleas,  to 
order  him  to  vacate  the  same. 

Semble — If  the  Court  had  jurisdiction  in 
such  a  case,  it  would  not  be  necessary  for 
Mbw  Sbbibs,  X.— Chaicc. 


the  Court  to  make  any  order  vacating  the 
wemarandum. 

If  the  defendant  offer  proper  terms, 
and  is  willing  to  give  security  which  the 
plaintiffs  ought  to  accept,  this  Court  may 
exercise  such  jurisdiction  in  the  case  as  it 
possesses,  in  order  not  to  leave  the  defendant 
in  custody. 

The  defendant  in  this  case  moved  the 
Court  to  be  discharged  out  of  the  custody 
of  the  warden  of  the  Fleet  prison ;  and  that 
an  entry  made  by  the  senior  Master  of  the 
Court  of  Common  Pleas,  of  an  order  made 
by  his  Lordship  in  this  cause,  dated  the 
11th  day  of  June  1840;  or  that  an  entry 
of  a  memorandum  or  minute  of  that  order, 
in  pursuance,  or  pretended  pursuance,  of 
the  act  of  parliament,  1  &  2  Vict.  c.  110, 
might  be  cancelled  or  vacated  for  irregu- 
larity, and  as  not  being  authorized  by  or 
within  the  meaning  of  the  said  act ;  or  that 
the  plaintiffs  might  be  declared  to  have 
relinquished  all  right  to  the  benefit  of  any 
security  they  might  have  obtained  or  be 
entitled  to  under  the  said  act,  by  means  of 
the  order  of  the  11th  of  June  1840 ;  and 
that  the  plaintiffs  might  be  declared  to 
have  forfeited  the  same.  The  order  of 
the  11th  of  June  1840  was  the  common 
order,  requiring  the  defendant  Gibbs, 
within  a  month  from  that  time,  to  pay  into 
the  Bank,  with  the  privity  of  the  Accoun- 
tant General  of  the  Court,  to  the  credit  of 
the  cause,  the  sum  of  1,404/.  Zs.  On  the 
drd  of  July  1840,  the  plaintiffs  caused  a 
memorandum  or  minute  of  the  order  of 
the  11th  of  June  1840  to  be  left  with  the 
senior  Master  of  the  Court  of  Common 
Pleas,  pursuant  to  the  act  1  &  2  Vict, 
c.  110.  s.  19.  By  virtue  of  an  order  of 
his  Lordship,  dated  the  7th  of  November 
1840,  and  of  the  warrant  of  the  Lord 
Chancellor,  dated  the  12th  of  November 
1840,  issued  in  pursuance  of  the  last- 
mentioned  order,  the  defendant  Gibbs  was, 
on  the  16th  of  November  1840,  taken  into 
custody  by  the  serjeant-at-arms;  and  by 
an  order  of  the  Vice  Chancellor,  dated  the 
18th  of  November  1840,  the  defendant 
Gibbs  was  ordered  to  be  turned  over  to 
the  custody  of  the  warden  of  the  Fleet 
prison,  for  non-payment  of  the  sum  of 
1,404/.  U.  By  the  13th  section  of  the 
act  1  &  2  Vict.  c.  110,  a  judgment  at  law 
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is  made  to  operate  as  a  charge  on  real 
estate.  By  section  16,  securities  which 
have  not  been  realized  by  the  judgment 
creditor  are  to  be  deemed  as  having  been 
relinquished,  if  the  debtor  be  afterwards 
taken  in  execution.  By  sections  18  and  1 9, 
all  decrees  and  orders  of  courts  of  equity, 
whereby  any  sum  of  money,  or  any  costs, 
charges,  or  expenses,  shall  be  payable  to 
any  person,  are  made  to  have  the  eflfect 
of  judgments  in  the  superior  courts  of 
common  law,  and  the  persons  to  whom  any 
such  monies,  or  costs,  charges,  or  ex- 
penses shall  be  payable  are  to  be  deemed 
judgment  creditors  within  the  meam'ng  of 
the  act;  but  no  such  judgment,  decree,  or 
order  was  to  aflfect  real  estate  otherwise 
than  as  before  the  passingofthe  act,  unless 
a  minute  or  memorandum  of  such  judg- 
ment, decree,  or  order  should  be  left  with 
the  senior  Master  of  the  Common  Pleas,  &c. 

Mr,  Kinder sUy  and  Mr.  Evans,  in  sup- 
port of  the  motion,  contended,  that  the 
order  of  the  llth  of  June  1840,  by  which 
a  sum  of  money  was  made  payable  by  the 
defendant  *'  into  court"  and  not  to  any 
particular  person,  was  not  within  the 
meaning  of  the  act  of  1  &  2  Vict.  c.  110: 
that  an  order  of  the  Court,  to  pay  a  sum 
of  money  to  an  individual,  was  an  adjudi- 
cation, settling  the  rights  of  parties ;  but 
that  was  not  the  case  with  an  order  to  pay 
a  sum  of  money  *'  into  court" :  that  if  such 
an  order  as  the  one  in  question  should  be 
determined  by  the  Court  to  be  within  the 
meaning  of  the  act  of  1  &  2  Vict.  c.  HO, 
then  the  defendant  ought  to  be  discharged 
from  custody  under  the  16th  section  of 
that  act,  by  which  it  was  provided,  that  in 
cases  similar  to  the  present  the  judgment 
creditor  should  be  deemed  to  have  relin- 
quished all  right  and  title  to  the  benefit  of 
his  security,  and  should  forfeit  the  same 
accordingly :  and  that  the  memorandum  or 
minute  of  the  order  of  the  llth  of  June 
1840  ought  to  be  directed  by  the  Court 
to  be  vacated,  and  not  to  be  permitted  to 
continue  as  a  charge  binding  the  debtor's 
estates. 

Mr,  Pemberton  and  Mr.  Hallett,  contra. 
— Allowing  the  order  in  this  case  to  have 
been  duly  registered,  and  the  party  after- 
wards taken  in  execution,  there  would  be 
no  ground  for  discharging  the  party,  who, 
by  his  non-obedience  to  the  writ  of  the 


Court,  has  been  guilty  of  a  breach  of  the 
peace.     The  act  in  question  has  not  abo- 
lished imprisonment  for  debt  except  on 
mesne  process.     It  has  given  the  creditor 
a  more  extensive  remedy  against  the  lands 
of  the  debtor,  if  he  accept  the  same,  in- 
stead  of  proceeding  against  his  person. 
The  eflfect  of  the  act  is,  that  the  creditor 
who  takes  his  debtor  in  execution  is  de- 
prived of  the  right  of  proceeding  against 
his  lands ;  but  this  Court  has  no  jurisdic- 
tion given  it  by  the  act  to  order  the  entry 
made  by  the  senior  Master  of  the  Court  of 
Common  Pleas  to  be  vacated,  or  the  de- 
fendant to  he  discharged  out  of  custody. 
There  is  no  similarity  between  the  suing 
out  a  writ  of  capias  ad  satisfaciendum  at 
common  law,  and  the  issuing  of  process  of 
contempt  out  of  this  court  against  a  party 
for  non-obedience  to  its  order ;  for,  in  the 
latter  case,  you  cannot  obtain  a  writ  of 
sequestration  until  the  remedy  against  the 
person  is  exhausted.     If  the  present  case 
be  not  within  the  act  of  the  1  &  2  Vict; 
c.  110,  then  the  entry  of  the  minute  of  the 
order,  made  by  the  senior  Master  of  the 
Court  of  Common  Pleas,  is  actually  null 
and  void,  and  cannot  create  a  charge.  The 
case,  however,  is  within  the  meaning  of 
the  act,  as  explained  by  the  construction 
clause ;  otherwise,  the  greater  part  of  the 
orders  made  by  the  Court  would  be  de- 
prived of  the  benefit  of  its  provisions ;  for 
m  original  decrees  of  this  Court  against 
trustees,  &c.,  the  orders  are  always  to  pay 
the  money  into  court,  and  not  to  particular 
parties.  It  is  a  subtlety  to  say,  that  money 
ordered  to  be  paid  into  the  Bank  of  Eng- 
land is  not  an  order  to  pay  it  to  any  per- 
son ;  for  nothing  is  more  common  than  to 
say  to  your  debtor.  Pay  the  amount  into  a 
particular  bank,  which  means,  pay  it  to 
some  one  of  the  partners  constituting  the 
bank,  or  to  their  agent.     This  Court  can 
have  no  possible  jurisdiction  over  an  officer 
of  the  Court  of  Common  Pleas. 

The  Master  of  the  Rolls. —  I  am 
asked  to  do  several  things  in  this  case, 
which,  it  appears  to  me,  1  have  no  juris- 
diction to  do.  I  have  endeavoured,  during 
the  discussion,  so  to  shape  the  application, 
as  to  bring  it  within  the  cognizance  of  this 
Court ;  and  I  must  consider  it  as  a  motion 
that  the  plaintiff  may  vacate  the  memO'* 
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randum  which  he  has  entered  with  the 
senior  Master  of  the  Court  of  Common 
Pleas ;  or,  in  case  he  neglect  to  do  that, 
that  1  may  discharge  the  order  which  places 
the  defendant  in  contempt. — [His  Lord- 
ship here  detailed  the  facts  of  the  case.] 
This  is  the  most  extraordinary  application 
made  by  way  of  motion  that  I  ever  heard 
of.  It  is  argued,  first,  that  an  order  for 
payment  of  money  into  the  Bank  is  not 
such  an  order  as  is  within  the  scope  of  the 
act  1  &  2  Vict.  c.  110.  It  is  then  said, 
that  if  it  is  not  within  the  act,  then  there 
has  been  an  improper  entry  made;  and 
therefore  this  Court  will  order  the  memo- 
randum to  be  vacated.  It  is  next  said, 
that  if  the  order  be  within  the  scope  of  the 
act  of  parliament,  then  it  was  irregular  to 
attach  the  person  of  the  defendant  afler 
the  memorandum  was  entered ;  and  that 
such  a  proceeding  was  a  forfeiture  of  the 
charge;  and  that  the  order  for  commit- 
ment of  the  defendant  ought  to  be  dis- 
charged by  the  Court,  if  the  Court  should 
decline  ordering  the  memorandum  to  be 
vacated.  Now,  all  the  proceedings  taken 
in  this  court  to  compel  payment  of  the 
amount  due,  have  been  perfectly  regular ; 
and  it  is  upon  these  proceedings  I  am 
asked  to  discharge  the  defendant  from 
custody,  and  to  deprive  the  plaintiff  of  the 
means  of  enforcing  the  order  obtained  by 
him,  upon  the  ground  that  the  plaintiff 
has  done  something  else  which  he  ought 
not  to  do,  or  of  which  he  had  no  right  to 
avail  himself.  I  feel  some  satisfaction  that 
it  is  not  necessary  for  me  to  determine 
whether  this  order  for  the  payment  of 
money  into  court  is  or  is  not  within  the 
provisions  of  the  act;  because,  whether  it 
be  so  or  not,  I  possess  no  authority  to  in- 
terfere in  the  way  in  which  I  am  requested 
to  do  by  this  motion ;  for,  without  some 
authority  being  given  me  by  the  act  over 
the  offlcer  of  the  Court  of  Common  Pleas, 
I  have  no  power  over  him.  Presuming, 
then,  the  order  in  question  to  be  within 
the  scope  of  the  act  of  parliament,  the  next 
question  that  arises  will  be,  is  caption  of 
the  defendant  such  a  taking  of  the  person 
in  execution  as  is  meant  by  the  act  ?  for  if 
it  be,  it  would  undoubtedly  be  a  forfeiture 
of  the  plain tifTs  benefit  to  the  charge:  and 
if  it  be  a  forfeiture,  then  the  question  is, 
can  I  declare  a  forfeiture  in  this  matter  ? 
The  act  enacts,  that  if  the  party  who  has 


obtained  the  benefit  of  the  charge  shall, 
before  the  security  has  been  realized,  take 
the  person  of  the  defendant  in  execution, 
he  shall  be  deemed  to  have  relinquished 
the  benefit  of  the  charge ;  and  upon  that 
would  arise  the  rather  curious  question, 
whether  the  taking  the  defendant  upon  pro- 
cess of  contempt  in  this  court,  is  a  taking  in 
execution  within  the  meaning  of  the  act. 
The  process  of  contempt  in  this  court  is  cer- 
tainly not  the  same  as  in  the  proceedings  on 
SLVf  Tit  o£  capias  ad  satisfaciendum;  nor  is  this 
Court  controuled  by  the  rules  which  bind 
a  court  of  law,  viz.  that  you  cannot  simul- 
taneously pursue  your  remedy  both  against 
the  person  and  the  property  of  the  defen- 
dant. From  the  earliest  time,  it  has  been 
the  practice  of  courts  of  equity  to  issue  the 
process  of  sequestration  against  the  defen- 
dant's estate,  and,  at  the  same  time,  to 
attach  the  defendant's  person.  This  was 
a  serious  matter  in  early  times ;  but  the 
proceeding  against  the  estate  and  person 
of  the  defendant  at  the  same  time,  was 
finally  determined  to  be  valid.  The  ques- 
tion whether  caption  on  process  of  con- 
tempt is  to  be  considered  a  caption  in 
execution  under  the  act,  I  am  relieved 
from  deciding ;  for  I  do  not  consider  that, 
upon  a  motion  of  this  kind,  I  am  called 
upon  to  make  such  a  declaration  as  is  asked 
by  the  defendant.  Supposing,  however,  I 
actually  had  jurisdiction  over  the  officers 
of  the  Common  Pleas,  I  must  be  fully  satis- 
fied that  what  the  defendant  asks  to  have 
done  is  necessary,  and  that  there  is  a  defect 
in  the  act  of  parliament;  but  the  16th  sec- 
lion  of  the  act  says,  **  such  judgment  cre- 
ditor shall  be  deemed  to  have  relinquished 
all  title  to  the  benefit  of  such  charge  or 
security,  and  shall  forfeit  the  same  accord- 
ingly." If  so,  what  more  can  be  done? 
Can  I  be  asked,  then,  to  relieve  the  defen- 
dant from  some  imaginary  cloud  which  he 
may  suppose  to  hang  over  his  title  ?  This 
is  not  the  case  of  a  defendant  who  asks  for 
time,  in  order  to  satisfy  the  duty  which  is 
required  of  him,  and  of  a  plaintiff  who  re- 
sists the  application  ;  for  in  such  a  case, 
I  ought  to  assist  the  defendant  by  the 
exercise  of  any  jurisdiction  I  may  possess 
in  the  matter:  but  here,  the  case  is  one  of 
a  party  who  pertinaciously  ne<{1ects  to 
obey  an  order  which  the  Court  has  made ; 
and  he  now  asks  me  to  do  that  which  be- 
longs   to  another  jurisdiction.      I   must 
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refuse  this  application,  with  costs.  At  the 
same  time,  if  the  defendant  were  to  enter 
into  terms,  and  offer  a  security,  which  I 
think  the  plaintiffs  ought  to  accept,  I  would 
exercise  such  jurisdiction  as  I  may  possess, 
in  order  not  to  leaye  the  defendant  in 
prison.  This  would  only  he  consistent 
with  what  has  been  constantly  done  in 
cases  where,  the  defendant  being  in  con- 
tempt, sequestration  would  issue ;  but 
upon  the  defendant  giving  proper  security, 
the  plaintiff  has  been  made  to  come  to 
terms. 


KENT  V,  BURGESS. 


v.c.    \ 

Dec.  12.  J 

Baron  and  Feme —  Ward  of  Court — Fali» 
dxty  of  Marriage — Frame  of  Settlement  of 
fVife^s  Fortune  in  a  case  of  Contumacy — 
Interlocutory  Proceeding, 

A  marriage  celebrated  in  a  foreign  cotm- 
try,  according  to  the  rites  of  the  Church  of 
England^  hut  not  at  the  residence  of  a  British 
Ambassador^  or  in  a  British  factory ,  and  not 
according  to  the  lex  loci,  where  there  were 
no  insurmountable  difficulties  in  celebrating 
the  marriage  according  to  the  lex  loci,  t# 
invalid. 

If  it  he  necessary  in  the  progress  of  a 
cause  to  determine  whether  tlie  plaintiff  suS" 
tains  the  character  which  he  assumes^  the 
Court  may  direct  an  interlocutory  proceed-^ 
ingfor  the  purpose  of  determining  that  ques' 
turn  before  the  hearing  of  the  cause. 

In  the  case  of  the  marriage  of  a  ward  of 
courts  where  the  conduct  of  the  husband  had 
been  marked  by  a  contumacious  disobedience 
to  the  orders  of  the  Courts  a  settlement  was 
directed  to  be  so  made^  that  the  husband 
sfiould  take  no  interest  under  t/,  in  the  wife's 
fortune, 

Richard  Kent,  by  his  will,  devised  and 
bequeathed  his  real  and  personal  estate  to 
trustees,  upon  trust,  to  sell  and  convert 
the  same  into  money,  and  to  stand  pos- 
sessed of  the  residue  thereof,  upon  trust, 
to  apply  so  much  of  the  interest  of  tlie 
same  as  the  trustees  should  think  neces- 
sary in  the  maintenance  and  education  of 
the  testator's  adopted  daughter,  Marianna 
Kent,  until  she  should  attain  the  age  of 
twenty-one  years,  or  be  married  with  the 
consent  of  the  trustees,  and  to  assign  and 


transfer  all  the  said  trust  funds  (subject  to 
the  life  interest  of  certain  legatees)  to  and 
for  her  own  use  and  benefit  on  her  attaining 
twenty- one,  or  being  so  married ;  but  in 
case  the  said  Marianna  Kent  should  die 
under  twenty-one  years  of  age,  or  be 
previously  married  without  such  consent, 
then  upon  trust  for  the  said  testator's 
nephews  therein  named,  and  their  issue, 
in  manner  therein  mentioned.  The  tes- 
tator afterwards,  by  an  unattested  codicil, 
reciting  that  his  said  nephews  were  since 
dead,  revoked  the  bequests  to  them,  and 
gave  certain  other  legacies  to  their  chil- 
dren, and  bequeathed  all  the  residue  to 
the  said  Marianna  Kent.  The  testator 
died  in  January  18d7,  and  the  will  and 
codicil  were  proved  by  his  executors;  and 
they  were,  by  order  of  the  Court,  appointed 
guardians  of  the  person  of  the  said  Mari- 
anna Kent. 

In  February  1 838,  Marianna  Kent,  being 
then  about  seventeen  years  of  age,  was 
persuaded  to  elope  from  the  house  of  one 
of  her  guardians,  with  one  Stephen  Wink- 
worth,  but  she  was  shortly  afterwards 
lestored  to  the  care  of  her  guardian,  and 
Winkworth  was  committed  to  the  Fleet, 
and  was  subsequently  discharged  upon  his 
petition;  he  undertaking,  by  signing  the 
registrar's  book  in  court,  to  have  no  com- 
munication with  her.  0^  the  1st  of  May 
she  was  again  induced  by  Winkworth  to 
elope  with  him  from  a  school  at  which  she 
had  been  placed  by  her  guardian.  Wink- 
worth succeeded,  after  Uie  second  elope- 
ment, in  concealing  Miss  Kent  from  the 
pursuit  of  her  guardians,  and  finally  con- 
veyed her  to  Belgium,  where  a  marriage 
ceremony  was  performed  between  them 
in  July  1838,  of  which  the  following  cer- 
tificate was  transmitted  to  the  Foreign 
Office  :— 

'*  Marriage  ceremony  solemnized  in  the 
English  Church  of  Antwerp,  in  the  king- 
dom of  Belgium. — Stephen  Winkworth,  of 
Wynegham,  in  the  kingdom  of  Belgium, 
bachelor,  and  Marianna  Kent,  of  Wyneg- 
ham aforesaid,  spinster,  (by  and  with  the 
consent  of  her  legally  constituted  guar- 
dians), were  married  according  to  the 
rites  of  the  Church  of  England,  in  tlie 
English  Church  of  Antwerp  aforesaid,  this 
15th  day  of  July,  in  the  year  1838,  by  me, 
*'  S.  Lock,  D.D.,  Chaplain  of  the 
said  Church  of  Antwerp." 
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This  ceremony  was  Bolenmised  be- 
tween us. 

"  (Signed)    Stephen  Winkworth. 
Marianna  Kent. 

"  Before  me, 

"  P.  Werbrouck. 
"  L.  Werbrouck. 

"  (Signed)  De  Hoch  Larpent,  British 
Consul,  in  the  presence  of  P.  Werbrouck." 

The  fact  of  the  second  elopement  was 
immediately  made  known  to  the  Court  by 
the  petition  of  the  guardians,  and  Wink- 
worUi  was  ordered  to  attend  personally ; 
service  of  the  order  at  the  house  of  his 
&ther  beinff  ordered  to  be  deemed  good 
service,  and  upon  failure  to  attend  at  the 
time  appointed,  he  was  ordered  to  stand 
committed  for  contempt. 

In  Aiwist  1838,  Miss  Kent,  under  the 
name  of  Marianna  Winkworth,  by  her  next 
friendt  filed  a  bill,  stating  the  said  allied 
marriage,  and  that  the  same  having  taken 
]^ace  without  the  consent.of  the  trustees, 
the  interests  of  the  defendants,  the  great- 
nephews  and  nieces  of  the  testator,  had 
been  affected ;  and  praying  that  the  same 
might  be  ascertained,  and  that  it  might  be 
referred  to  the  Master  to  approve  of  a 
proper  settlement  of  the  property  of  the 
plaintiff,  and  the  same  ordered  to  be  exe- 
cuted. 

A  petition  was  presented  in  the  name  of 
die  plaintiff,  in  February  1839,  stating  the 
foregoing  fkcts  as  to  the  marriage,  and 
that  the  petitioner  now  doubted  whether 
the  Antwerp  marriage  was  a  valid  mar- 
riage, and  that  she  was  pregnant,  and  that 
to  avoid  all  doubts  in  respect  thereof,  and 
as  to  the  legitimacy  of  the  issue,  she  was 
anxious  and  prayed  that  another  marriage 
should  be  had,  and  that  the  trustees  should 
be  at  liberty  to  consent  thereto.  Upon 
this  petition,  and  the  undertaking  of  Wink- 
worth to  execute  such  settlement  as  the 
Court  should  direct,  liberty  was  given  to 
the  trustees,  and  the  father  and  mother  of 
Winkworth,  to  consent  to  a  marriage,  with- 
out prejudice  to  any  question  in  the  causes. 
The  consents  of  the  trustees  were  accord- 
ingly given,  and  entered  with  the  registrar 
of  the  court  on  the  4th  of  March  1839, 
and  the  parties  were  married  in  the  church 
of  Allhallows,  Barking,  on  the  l£th  of 
April  1839,  by  banns.  The  ceremony  was 
again  performed,  on  the  S  1st. of  May  fol- 
lowing, in  the  church  of  St.  Saviour's, 


Southwark,  after  banns.  On  the  £Oth  of 
April  1839,  on  the  petition  of  the  plaintiff, 
representing  the  approach  of  the  time  of 
her  confinement,  and  praying  that  her 
husband  might  not  be  imprisoned  for  the 
contempt,  and  that  it  might  be  referred  to 
the  Master  to  approve  of  a  settlement, 
the  Court  directed  a  reference  as  to  whe- 
ther any  and  what  valid  marriage  had  taken 
place,  but  the  order  was  not  drawn  up  or 
dated  until  the  11th  of  June,  afler  the 
third  marriage  ceremony  had  been  per- 
formed. W^worth  was  committed  to 
the  Fleet,  but  was  allowed  to  be  discharged 
upon  finding  sureties  to  appear  when  or- 
dered. In  November  1839,  the  plaintiff, 
by  her  next  friend,  filed  another  bill, 
stating  the  said  third  marriage,  or  marriage 
ceremony,  with  consent.  The  Master,  by 
his  report  in  July  1840,  stated,  that  he 
saw  no  ground  to  prefer  either  of  the  two 
last  marriages  to  the  other,  or  to  doubt 
that  either  of  them,  in  the  absence  of  the 
other,  must  be  perfectly  valid,  if  the  Ant- 
werp marriage  were  void.  And  the  Master 
found,  that  by  a  copy  of  the  Code  Civil, 
which  had  been  laid  before  him,  and  de- 
posed to  as  being  the  law  in  force  in  Bel- 
gium, it  appeared,  that  by  articles  1 65  and 
166,  marriages  there  must  be  celebrated 
publicly  before  the  civil  officer  of  the 
domicile  of  one  of  the  parties  ;  and  that  by 
preceding  articles  of  that  Code,  certain 
publications  and  notices  are  required  to  be 
made  previously  to  the  celebration,  and 
an  instrument,  called  the  Act  o£  Marriage, 
is  to  be  made  out,  signed,  and  deposited 
in  a  registry  at  the  tribunal  of  the  arron- 
dissement.  And  the  Master  found,  that 
the  strict  observance  of  these  forms  was 
secured  by  severe  penalties  on  the  magis- 
trate departing  from  them  ;  but  he  did  not 
find  any  article  of  the  Code  which  declared 
a  marriage  void,  owing  to  the  omission  of 
such  formalities,  though  in  some  cases  the 
same  might  be  rendered  void  by  the  pa- 
rents or  relations.  That  by  article  148,  a 
son  undef  twenty-five  years  of  age  could 
not  contract  marriage  without  the  consent 
of  his  parents,  and  where  there  are  no 
parents,  by  that  of  a  family  council.  The 
Master  found  that  Winkworth  was  twenty- 
four  years  of  age,  and  that  it  did  not 
appear  that  anything  was  done  to  supply 
the  consent  of  his  parents;  but  that  a 
proceeding  was  taken  to  convene  a  family 
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council  to  appoint  a  tutor  and  surrogate 
tutor,  which  was  done  according  to  the 
Belgic  law ;  but,  there  being  no  evidence  of 
any  civil  marriage,  the  Master  found  that 
no  valid  marriage,  according  to  the  lex 
loci,  was  made  at  Antwerp  between  the 
parties ;  and  that  the  religious  ceremony 
was  not  recognized  by  it;  but  the  Master, 
nevertheless,  being  of  opinion  that  the 
marriage,  according  to  the  rites  of  the 
Church  of  England,  solemnized  abroad  at 
a  (so  denominated)  English  church,  by  a 
clergyman  thereof  in  full  orders,  between 
persons  both  of  the  age  of  consent,  would 
have  been  a  valid  English  marriage  before 
the  passing  of  the  act  26  Geo.  2.  c.  33 ; 
and  as  the  act  4  Geo.  4.  c.  76,  repealing 
the  former  act,  is  by  section  33  ex- 
pressly confined  to  England,  he  found  that 
the  said  marriage  of  the  parties  at  An- 
twerp, was  a  valid  marriage  between  them 
according  to  the  law  of  England ;  but  if 
the  Court  should  hold  the  same  to  be 
invalid,  then  he  found  that  the  marriage 
of  the  12th  of  April  1839,  was  a  valid 
marriage. 

The  plaintiff  presented  her  petition, 
praying,  that  so  much  of  the  report  as 
found  the  marriage  of  the  12th  of  April 
1 839,  a  valid  marriage,  might  be  confirmed, 
and  a  settlement  approved  of;  and  that 
some  portion  of  the  property  bequeathed 
to  her  might  be  delivered  out  by  way  of 
outfit  and  maintenance.  The  trustees,  by 
their  petition,  prayed  the  confirmation  of 
the  report  generally ;  and  the  petition  of 
another  defendant  prayed  the  confirmation 
of  so  much  of  the  report  as  found  the 
Antwerp  marriage  to  be  valid. 

Mr.  K.  Bruce,  Mr.  Jacob,  Mr.  fVigram, 
Mr,  G,  Richards,  Mr.  Bailey,  and  Mr, 
MerUeath,  in  support  of  the  several  peti- 
tions, cited — 

Rudingv.  Smith,  2  Hagg.Con.  Rep.  371 . 

Scrimihire  v.  Strimshire,  ibid.  395. 

Harfitrd  v.  Morris,  ibid.  423. 

Middleion  v.  Janverin,  ibid.  437. 

Compton  V.  Bearcroft,  ibid.  444,  n. 

Lacon  v.  Higgins,  3  Stark.  N.P.C.  178. 

Sirift  V.  Kelly  ( 1 ). 

(1)  In  the  course  of  the  argument  the  Vice 
Chancellor  said : — ••  The  case  of  Swift  v,  Kelly  was 
this :  the  marriage  took  place  at  Rome,  but  the  two 
persons  being  Protestants,  the  Vicar  Apostolic  re- 
cused to  allow  the  marriage  to  be  celebrated,  uotil 
the  parties  had  conformed  to  the  Roman  Catholic 
religion.    There  was  then  an  apparent  conformity 


Story's  Conflict  of  Laws,  p.  44. 
Stat.  4  Geo.  4.  c.  (il. 
Stat.  3  <^  4  Will.  4.  c.  45. 

Mr.  West,  for  Stephen  Winkworth. 

The  Vice  Chancellor. — It  certainly 
appears  to  me,  that  this  case  is  now  so 
brought  forward,  that  there  is  no  reason  to 
suppose  that  any  further  inquiry  would 
alter  the  representation  of  the  facts.  I 
think  the  report  must  be  confirmed,  so  far 
as  the  Master  finds  that  there  was  no  valid 
marriage  at  Antwerp,  according  to  the  lex 
loci,  and  so  far  as  he  finds  there  was  a  valid 
marriage  in  England,  after  the  4th  of  March 
1839,  the  time  at  which  the  trustees  gave 
their  consent ;  it  not  being  necessary  at  pre« 
sent  to  enter  into  the  question  of  the  validity 
of  the  marriage  at  Barking.  My  opinion  is, 
that  this  case  is  not  within  the  statute  4  Geo. 
4.  c.  91,  for  that  statute  provides  for  the 
case  of  a  marriage  solemnised  by  a  minister 
of  the  Church  of  England,  in  the  chapel  or 
house  of  any  British  ambassador,  or  minis- 
ter residing  within  the  country  to  the  court 
of  which  he  is  accredited,  or  in  the  chapel 
of  any  British  factory  abroad,  or  in  the 
house  of  a  British  subject  residing  at  such 
factory.  Now,  as  there  is  no  British  fac- 
tory or  ambassador  at  Antwerp,  the  case 
cannot  come  within  that  statute.  In  the 
judgment  of  Lord  Stowell  in  the  case  of 
Ruding  V.  Smith,  when  you  look  at  the 
conclusion,  you  cannot  but  see  that  he  is 
meditating  on  the  difficulties  in  that  case ; 
he  denominates  them  the  insurmountable 
difficulties,  of  effecting  a  marriage  accord- 
ing to  the  Dutch  law.  In  this  case  there 
were  no  insurmountable  difficulties  in  the 
way  of  the  parties,  to  prevent  the  marriage 
being  celebrated  according  to  the  Belgian 
law ;  and  therefore  it  appears  to  me,  there 
are  no  circumstances  of  exception  here, 
operating  to  take  the  marriasre  out  of  the 
general  rule,  requiring  it  to  be  according 
to  the  lex  loci.    The  marriage  having  been 

by  the  parties,  and  the  marriage' took  place.  When 
it  came  before  Sir  J.  NiohoU,  hn  decided,  that  the 
conformity  on  the  part  of  the  lady  wsa  simulated, 
and  was  not  a  sufficient  conformity  to  make  it  a  law- 
ful marriage.  The  case  was  ultimately  brought  be- 
fore the  Privy  Council  on  appeal,  and  the  Judges 
there  were  all  of  opinion,  that  the  ecclesiastical  au- 
thorities at  Rome  were  the  only  proper  judges  of 
whether  the  marriage  was  good  at  Home ;  and  if 
they  thought  the  conformity,  such  as  it  was,  was 
sufficient  to  render  the  marriage  good,  then  the 
validity  of  the  marriage  could  not  be  questioned.*' 
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found  by  the  Master  to  be  void  according 
to  the  lex  loci,  and  there  being  no  ground 
for  excepting  the  case  from  that  rule,  the 
Master's  report  roust  be  confirmed  in  that 
respect,  and  also  as  to  the  subsequent  find- 
ing, that  the  English  marriage  was  good. 

I  think  the  case  is  now  in  that  state,  that 
the  Court  may  properly  so  far  decide  the 
questions  which  are  raised.  The  matter 
stands  in  this  way : — The  in&nt's  bill  was 
filed,  and  pending  that  state  of  the  suit  the 
elopement  and  marriage  took  place,  and 
then  a  bill  was  filed,  in  which  the  lady 
described  herself  as  the  wife  of  Stephen 
Wink  worth.     Then  came  the  order  of  the 

II  th  of  June,  and  on  the  1  dth  of  November 
18;J9,  the  lady  files  another  bill,  in  which 
the  is  described  again  as  the  wife  of  Wink- 
worth.  The  order  having  been  made  in 
the  two  causes,  the  Master  makes  his  re- 
port in  all  three,  and  it  became  necessary 
to  examine  how  far  the  character  of  wife 
was  sustained  by  the  lady,  at  the  time  she 
filed  the  bill.  Now,  it  certainly  was  con- 
sidered by  Lord  Eldon,  in  the  case  which 
I  adverted  to  in  the  course  of  the  argument, 
and  in  which  I  was  of  counsel  (2),  that 
when  the  Court  sees  there  is  a  preliminary 
question,  which  sooner  or  later  must  be 
decided,  the  Court  may  direct  an  interlo- 
cutory proceeding  or  inquiry  in  the  first 
inaiaace,  to  ascertain  how  that  fact  stands. 
In  the  present  case,  it  is,  it  appears  to  nbe, 
necessary  for  the  purpose  of  going  on  with 
these  causes,  that  Uie  Court  should  know  in 
what  character  the  lady  stands.  I  think  that 
if  the  Court  finds  there  is  such  a  question  to 

(S)  Golden  v.  XJlyate,  not  reported.  His 
Hoooor  said  the  cireumstaoees  were  these : — The 
plaintiff  daimed  to  be  nezt-of-ld^  of  an  intestate, 
and  filed  hia  bill  for  an  account.  The  defendant 
insisted  that  the  plaintiff  was  illegitimate.  Upon 
Botioa  for  a  receiver  in  1809,  the  Lord  Chancellor 
directed  an  issue  to  try  the  question  of  legitimacy ; 
and  upon  the  trial  of  the  issue,  a  verdict  was  found 
for  the  plaintiff.  The  defendant  in  1811,  applied 
for  a  new  trial,  which  was  refused.  The  cause  was 
heard  in  1820,  when  the  Lord  Chancellor  again  re- 
fbaed  another  issne  which  the  defendant  asked ; 
and  stated  that  he  was,  notwithstanding  the  doubts 
which  had  been  expressed  on  the  point,  well  satis- 
fied  that  the  Court  had  been  right  in  directing  the 
issue,  on  the  interlocutory  proceeding. — Mr.  Home 
and  Mr.  Shadwell  for  the  plaintiff.  Mr.  Hart  and 
Mr.  Blake  for  the  defendant.  Earl  of  Strathmore 
V.  Countess  of  Strathmore,  t  Jao.  6c  Walk.  541 ,  was 
mentioned  on  the  same  point.  See  also,  per  Lord 
£ldoD,  14  Yes.  149 ;  18  Ves.  481. 


be  determined,  and  that  by  an  interlocutory 
proceeding,  it  can  ascertain  the  true  state 
of  the  facts,  the  Court  has  power  to  pro- 
ceed in  that  manner ;  and  though  it  is  said 
that  the  Lord  Chancellor  has  lately  intimated 
a  contrary  opinion  (d),  yet  I  am  borne  out 
in  this  opinion,  by  the  authority  of  Lord 
Eldon,  upon  which  I  have  often  acted  in 
this  court ;  and  I  am  not  aware  that  any 
decision  of  the  point  has  ever  been  ques- 
tioned or  appealed  from.  Here,  I  think,  an 
end  should  be  put  as  soon  as  possible  to 
this  question ;  and  that  the  report  should 
be  now  confirmed  to  the  extent  I  have 
mentioned.  It  must  be  referred  to  the 
Master  to  approve  of  a  proper  settlement 
of  the  personal  estate  of  the  plaintiff*.  As 
to  the  true  construction  of  the  codicil,  I 
may  now  declare,  that  the  plaintiff  is  entitled 
to  the  clear  residue  of  the  personal  estate 
of  the  testator,  subject  to  the  gift  over  in 
case  of  her  decease  before  attaining  twenty- 
one.  It  may  be  referred  to  the  Master 
to  make  a  settlement  of  her  property, 
having  regard  to  the  circumstances.  It  is 
proper  to  make  a  special  direction,  with 
regard  to  any  interest  tlie  husband  might 
propose  to  take  in  the  settlement  There 
cannot  be  a  limitation  to  the  next-of-kin 
of  the  wife,  on  account  of  the  illegitimacy. 
As  the  circumstances  stand,  there  ought 
to  be  no  interest  taken  by  the  husband 
during  the  life  of  the  wife,  and  in  case 
there  should  be  no  issue  of  the  marriage 
living  at  her  death,  she  should  have  an  un« 
limited  power  of  appointment. 


LOZON  V,  PRTSE. 


Tithes — Gros  Bois — Stat.  45  Ed.  3,  c.  3. 

Wood  of  the  growth  of  twenty  years  or 
upwards  f  springing  from  the  roots  or  stools 
rf  trees  which  have  formerly  heenfeUed,  are 
exempt  from  the  payment  ojf  tithes. 

The  plaintifii  were  entitled  to  the  rec- 
tories of  Llanbadamfaur  and  other  parishes 
in  the  county  of  Cardigan ;  and  the  defen- 
dant, was  a  land- owner  in  those  parishes. 
The  bill  prayed  an  account  of  the  value  of 

(5)  In  Gompertz  v.  Ansdell,  not  reported,  bat  in 
which  the  circumstances  were  rery  peculiar. 
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the  tithes  of  all  the  wood  which  had  been 
felled  by  the  defendant  in  these  parishes 
within  the  last  six  years. 

The  defendant  admitted  that  the  plain* 
tiffs  were  entitled  to  the  tithes  of  all  such 
underwood,  poles,  and  trees  felled  or  cut 
down  by  the  defendant  as,  at  the  respec- 
tive times  of  the  felling  and  cutting  down 
thereof  respectively,  were  not  of  the 
growth  of  twenty  years;  but  the  defen-* 
dant  insisted,  that  all  the  trees  and  wood 
which  had  been  felled  or  cut  down  by  the 
defendant  within  six  years  last  past,  and 
which  were  gros  6ot«,  or  great  wood,  and 
were  of  the  gprowth  of  twenty  years  or  up- 
wards, and  grew  from  the  roots  or  stools 
of  trees  which  had  formerly  been  felled  or 
cut  down,  were  exempted  from  the  pay- 
ment of  tithes,  either  by  the  statute  of  45 
Ed.  3.  or  otherwise. 

Air,  Q.  Richards  and  Mr.  Bacon  ap«* 
peared  for  the  plaintiffs ;  and 

Mr,  Wigranh  Mr.  Wiliw^  and  Mr, 
EaglCf  for  the  defendant. 

The  following  authorities  were  referred 
to: — 

Chichester  v.  Sheldon^  Turn.  &  Russ. 

245  ;  8.  c  3  Eag.  &  Y.  1102. 
Evans  v.  Rowe,  1  M'Cl.  &  Y.  577. 
Walton  v.  Tryon^  Ambl.  ISO;  b.c.  8 
Bum's  Ec.  L.  481 ;  2  Gwill.  827 ;  2 
Eag.  &Y.  128. 
Ford  V.  Racster,  4  Mau.  &  Selw.  180 ; 

8.  c.  8  Eag.  &  Y,  710. 
Lewis  V.  Snell,  Turn.  &  Russ.  247,  n. ; 

8.  c.  8  Eag.&  Y.  1888. 
Walbank  v.  Hay  ward,  8  Wood,  512  ; 

B.C.  8Eag.&  Y.  1245. 
Bibye  y.  Huxley,  Bunb.  192;  s.  c.  2 
Wood,  287 ;  2  Gwill.  657 ;  1  Eag. 
&  Y.  805. 
Amber  v.  Jackson,  8  Wood,  225. 
Tumor  ▼.  Snuth,  2  Gwill.  529 ;  s.  c.  1 

Eag.  &  Y.  526. 
Underwoody,  Buckle,  tried  at  the  Here* 
ford  Summer  Assizes  in  1812,  before 
Mr.  Justice  Bayley. 
2  Rol,  Abr,  815,  pi.  10. 
The  King  v.  Minchin  Hampton,  8  Burr. 

1808. 
Daws  y.  MolUns,  2  Leon.  79 ;  s.  c.  1 

Eag.  &  Y.  86. 
Sampson  v.   Worthmgton,  cited  in  11 

Co.  48,  6 ;  s.  c.  1  Eag.  &  Y.  152. 
Selden,  o.  8.  8s.28,  29,  80,  81. 


j9^a<.  85  Hen.  8.  c.  1 7 ;  1 1  Hen.  4.  c  40. 
Coke*s  2nd  Inst.  648. 
Stampe  v.  Clinton,  1  Eag.  &  Y.  284. 
Fox  y.  Thexton,  12  Mod.  524;  s.  c.  1 

Eag.  &  Y.  642. 
Dike  y .  Brown,  2  Ld.  Raym.  885 ;  s.  c. 

I  Eag.  &  Y.  647. 

Anonymous,  7  Mod.  187 ;  8.  c  1  Eag. 

&Y.  651. 
Soby  y.   Molyns,   Plowd.   468;  8.  e. 

Rast.  Ent.  489,  b ;  1  Eag.  &  Y.  60. 
Wray  v.  Clench,  Cro.  Eliz.  65 ;  s.  c. 

Anon.  Moor.  908;  1  Eag.  &  Y.  91. 
Anonymous  case,  cited  in  lAford^s  case^ 

II  Coke,  48 ;  s.  c.  1  Eag.  &  Y.  92. 
Aubrey  y.  Fuher,  10  East,  446. 

Ram  y.  Patenson,  Cro.  Elis.  477 ;  8.  c. 

1  Eag.  &  Y.  188. 
Oreenawayv.  the  Ear  I  of  Kent,  1  Wood, 

479 ;  s.  c.  1  Eag.  &  Y.  677  (1). 

The  Lord  Chancellor  said,  if  he  found 
the  question  attended  with  so  much  diffi- 
culty that  he  could  not  come  to  a  satisfac- 
tory conclusion  upon  it,  he  might  get  the 
decision  of  a  court  of  law  ;  but  he  would 
consider  the  case. 

Dec.  16«-^The  Lord  Chancellor  (afler 
stating  the  case)  said,  that  the  question  had 
become  one  of  great  difficulty,  from  the 
decisions  which  had  been  given  upon  it. 
In  1724,  almost  400  years  after  the  8ta« 
tute  of  Edward  8,  the  case  of  Bibye  v. 
Huxley  occurred,  in  which  it  was,  fi>r  the 
first  time,  held,  that  timber  growing  from 
old  stoob  was  subject  to  tithe.  His  Lord* 
ship  also  referred  to  Daws  v.  MoUmSt 
Walbank  v.  Hayward,  Evans  v.  Rowe, 
Chichester  v.  Sheldon,  and  Walton  v. 
Tryon ;  and  stated,  that  although  he  was 
very  reluctant  to  alter  what  had  been  con* 
sidered  by  many,  and  particularly  by  Lord 
Chief  Baron  Alexander,  in  Evans  v.  Rowe^ 
to  be  a  rule  of  law,  still  he  thought  the 
interpretation  which  had  been  put  upon 
the  statute  of  Edward  8.  for  400  years,  was 
the  correct  one,  namely^  that  this  wood 
was  exempt  from  the  payment  of  tithea : 
and  he  should,  dierefore,  dismiss  this  biU| 
but  without  costs. 

(1)  Moft  of  these  cases  will  be  found  in  "  The 
case  of  Evans  v.  Rowe,  with  observationfl  by  Wil. 
liam  Eafle,  Esq.,"  in  which  the  law  on  this  question 
is  very  fully  and  ably  discussed. 
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MADDEVORD  0.  AU8TWICK. 


Practice, —  Taking  Accounts — Evidence 
— Effect  of  Answer  and  Examination  — 
Objection  to  the  Master's  conduct  in  exami" 
nations  viv^  voce. 

The  personal  representative  of  a  defen' 
danif  who  had  put  in  an  answer  and  exami" 
nation  which  wcls  now  admitted  to  he  untrue^ 
was  notf  under  the  drcumstancesy  iUlowed  to 
put  in  a  further  answer  and  examination. 

The  examination  of  witnesses  viv4  voce 
before  the  Master,  under  the  69th  order  of 
181^8,  maybe  the  subject  of  objection  and 
exception,  as  is  the  exercise  of  any  other 
power  given  to  the  Master, 

It  is  not  the  course  of  the  Court  to  inter- 
fere with  the  Master's  judgment  in  the  con-' 
duct  of  inquiries  before  hhn,  unless  upon  his 
report  or  certificate,  regularly  brought  before 
the  Court  by  exception, 

Seinble,  that  where  a  party,  in  his  exami" 
nation,  denies  that  he  had  any  receipts  or 
made  any  payments  during  a  certain  period, 
and  he  is  afterwards  charged,  by  other  evi- 
dence,  with  receipts  during  that  time,  he 
will  not  be  allowed  to  give  evidence  of  pay- 
ments  also  made  then,  in  contradiction  to  his 
answer  and  examination, 

A  decree  was  pronounced  in  1827) 
directing  certain  partnership  accounts  to 
be  taken ;  and  the  decree  was  affirmed  by 
the  Lord  Chancellor  on  appeal  in  18S3, 
The  plaintiff  exhibited  interrogatories  for 
the  examination  of  the  defendant  under 
the  decree,  the  first  of  such  interrogatories 
inquiring  as  to  the  sums  received  by  him 
on  account  of  the  partnership,  and  the 
second  as  to  the  sums  which  he  had  paid. 
The  defendant  put  in  his  answer  to  these 
interrogatories  in  July  1886,  whereby,  in 
answer  to  the  first  interrogatory,  it  was 
stated,  that  the  defendant,  and  the  clerks, 
carmen,  and  porters  of  the  partnership, 
had  received  various  sums  of  money,  the 
amount  of  which  he  set  forth  in  a  sche- 
dule ;  and  in  answer  to  the  second  inter- 
rogatory, that  he,  and  the  clerks,  &c.  of 
the  partnership,  had  made  various  pay- 
ments, by  the  joint  order  of  the  partners, 
also  set  forth  in  a  schedule  thereto.  The 
answer  was  held  to  be  insufficient ;  and  a 
further  answer  was  put  in  by  the  defen- 
New  Series,  X. — Chamc. 


dant  on  the  2nd  of  January  18S7,  more 
expressly  negativing  the  receipt  or  pay- 
ment of  any  sums  other  than  those  includ- 
ed in  the  schedule.  According  to  the 
schedule,  considerable  periods  of  time  had 
elapsed,  and  in  particular  the  years  1816 
and  1817,  without  any  receipt  or  payment 
having  taken  place;  the  plaintiff,  how- 
ever, succeeded  in  charging  the  defendant, 
by  other  evidence^  with  the  receipt  of  large 
sums  of  money  during  those  periods.  The 
defendant  subsequently  produced  a  wit- 
ness for  examination,  in  order  to  prove 
payments  made  on  his  account  during  the 
same  periods.  The  first  question  put  to 
the  witness  for  this  purpose  was  objected 
to  on  behalf  of  the  plaintiff,  as  being  offer- 
ed in  proof  of  a  matter  contrary  to  the 
defendant's  answer  and  examination.  The 
Master  allowed  the  objection.  The  defen- 
dant then  gave  notice  of  a  motion  that  he 
might  be  at  liberty  to  carry  into  the  Mas- 
ter's office  such  additional  accounts  as  he 
might  be  advised,  and  might  be  at  liberty 
to  tender  evidence  and  examine  witnesses 
on  his  behalf  on  the  taking  of  such  addi- 
tional accounts,  notwithstanding  such  addi- 
tional accounts  might  not  have  been  in- 
cluded in  his  examination;  or  that  he 
might  be  at  liberty  to  file  a  further  exa- 
mination in  answer  to  the  interrogatories. 
Before  the  motion  was  heard,  the  defen- 
dant died ;  and  the  plaintiff  having  filed  a 
bill  of  revivor,  a  similar  motion  was  now 
made  by  the  personal  representative  of  the 
deceased  defendant. 

Affidavits  were  filed  on  both  sides  with 
regard  to  the  circumstances,  and  as  to  the 
greater  or  less  degree  of  difficulty  the 
defendant  Austwick  was  under  in  prepar- 
ing his  examination,  and  the  time  allowed 
him  for  that  purpose.  The  object  of  the 
affidavits  made  in  support  of  the  motion 
was  to  shew,  that  the  omission  in  Aust- 
wick's  examination  of  the  accounts  for  the 
period  in  question,  was  the  result  of  mis- 
take or  misconception. 

Mr,  Jacob  and  Mr,  Steere,  for  the 
motion. 

Mr,  G,  Richards  and  Mr,  L,  Wigram, 
for  the  heir-at-law  of  Austwick,  not  having 
been  served  with  notice  of  the  motion,  were 
not  permitted  to  be  heard. 

Mr,  K,  Bruce  and  ilfr.  Roupell,  contrd. 

P 
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The  authorities  cited  were — 
Order  69th  of  IS2S. 
Chennel  v.  Martin^  4  Sim.  340 ;  s.  c.  9 

Law  J.  Rep.  Chanc.  208. 
Curling  v.  the  Marquis  of  Tonmshendf 

19  Ves.  630, 
Liveseyv,  Wilson^  1  Ves.  &  Bea.  149. 
Greenwood  v.  Atkinson^  4  Sim.  54. 

Nov.  5. — The  Vice  Chancellor. — The 
first  question  is,  whether  it  is  proper  that 
I  should  now  interfere  with  the  proceed- 
ings which  are  going  on  in  the  Master's 
office.  The  second  is,  whether  I  ought  to 
make  any  order,  for  the  purpose  of  re- 
lieving the  estate  of  Austwick  from  the 
effect  which,  such  as  it  is,  may  have  heen 
produced  by  the  examination  he  has  put 
in.  With  regard  to  the  first  question,  I 
apprehend  it  is  not  the  course  of  this  Court 
to  interfere  in  every  case  where  the  parties 
differ  as  to  whether  the  Master  is  right  in 
a  particular  step.  It  frequently  happens, 
that  where  the  Master  has  any  difficulty, 
he  himself  desires  the  parties  to  make  an 
application  to  the  Court,  and  the  Court, 
upon  that  application,  intimates  its  opinion 
for  the  Master's  guidance ;  but  it  is  not 
the  practice  of  this  Court,  after  the  Master 
has  determined  upon  a  particular  course 
of  proceeding,  that  the  party  objecting  to 
that  proceeding  should  apply  to  this  Court 
to  overrule  the  Master.  If  the  Master  had 
made  a  report,  and  in  that  report  stated 
that  he  had  examined  witnesses  in  a  parti- 
cular way,  the  party  objecting  might  pro- 
perly make  that  report  the  subject  of  an 
exception.  The  69th  new  order  first  gave 
to  the  Master  the  power  of  examining 
witnesses  vivd  voce.  The  conduct  of  the 
Master  in  the  exercise  of  that  power  may 
be  a  ground  of  objection  in  the  first  in- 
stance, and  may  afterwards  be  made  the 
subject  of  exception,  as  in  any  other  mat- 
ter referred  to  the  Master  before  that 
order  was  made,  it  would  have  been.  I 
should  be  very  reluctant,  on  motion,  to 
interfere,  and  to  say,  that  what  the  Master 
has  done  with  reference  to  the  examination 
of  a  particular  witness  is  right  or  wrong. 
The  other  question  is,  whether,  if  the  Court 
does  not  interfere,  it  ought  now  to  make 
some  order,  having  the  effect  of  or  enabling 
the  defendant  to  introduce  other  evidence 
before  the  Master.    It  is  represented,  that 


Mr.  Austwick  did  unintentionally,  and  from 
mistake,  make  a  representation  that  was 
false  ;  and  that,  having  regard  to  the  facts 
now  made  to  appear,  I  ought  to  enable  the 
present  defendant,  his  representative,  to 
make  a  case,  in  opposition  to  that  which  is 
the  result  of  the  examination  already  put  in. 
Does  it,  then,  sufficiently  appear  that  there 
has  been  such  a  mistake  ?— [His  Honour 
read  several  parts  of  the  different  affidavits 
relating  to  the  circumstances  which  took 
place  in  the  Master's  office,  and  out  of 
court,  before  and  at  the  time  of  the  exami- 
nation being  put  in.]  Mr.  Austwick  was 
carrying  on  a  contest  for  time ;  and  when 
he  found  that  he  could  not  obtain  further 
time,  he  put  in  his  examination  recklessly, 
without  regard  to  its  consequences.  He 
was  dealing  with  the  records  of  this  court, 
and,  doing  so,  was  stating  voluntarily  what 
he  knew  to  be  incorrect.  I  do  not  think 
it  is  consistent  with  the  duty  of  this  Court 
to  go  out  of  its  way  to  relieve  him,  or, 
which  is  the  same  thing,  to  relieve  his 
personal  representative.  I  think,  on  these 
affidavits,  the  fiict  sufficiently  appears,  that 
whether  Austwick  formed  in  his  mind  a 
scheme  of  fraud  or  not,  still  that  he  intend- 
ed to  state,  and  did  state,  that  which  he 
knew  to  be  untrue.  This  Court  has  grant- 
ed relief  in  cases  where  an  erroneous 
statement  has  been  introduced  by  mistake 
on  the  records  of  the  court ;  but  in  the  case 
of  the  solicitor  which  has  been  mentioned 
(1),  I  refused  to  relieve,  and  that  decision 
was  affirmed  by  the  Lord  Chancellor.  Mr. 
Austwick  erred  wilfully ;  for,  having  notice 
of  the  necessity  of  accuracy,  he  persists  in 
the  course  he  had  taken.  The  case  is  one 
in  which  this  Court  ought  not  to  give  the 
relief  sought;  and  the  motion  must  be  re- 
fused, with  costs. 


L.C. 
Dec 


NEWMAN  V,  WILLIAMS. 


.  1,  6.  / 

Will— Bequest— Waste  of  Trust  Fund. 

A  testatrix  bequeathed  all  the  residue  of 
her  personal  estate  to  trustees,  who  were 
also  her  executors,  to  invest  and  pay  the 
income  to  A,  for  life,  and  after  his  death,  to 
pay  1,000/.  to  B,  1,000/.  to  C,  and  the 
residue  to  D,  E,  and  F,      The  executors 

(1)  4  Sim.  54. 
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ascertained  the  residue^  and  invested  it  as 
directed  hy  the  will.  The  surviving  executor 
qfterwards  applied  part  of  the  trust  fund 
for  his  onm  use  : — Held,  that  the  loss  which 
was  thus  occasioned,  must  be  borne  pro  rat& 
by  all  the  legatees ;  and  that  the  legatees  of 
1 ,000/.  were  not  entitled  to  their  legacies  in 
fuU. 

Ann  Phillips,  by  her  will,  dated  the  2nd 
of  January  1813,  bequeathed  all  her  per- 
sonal estate  to  John  Thomson  and  Williani 
Scott,  upon  trust,  to  invest  and  pay  the 
income  to  the  testatrix's  son,  N.  T.  Phillips, 
for  his  life,  and  in  the  event  (which  hap- 
pened) of  her  son  not  having  any  son  who 
should  attain  twenty-one,  then  she  gave 
the  said  trust  estate  and  the  unapplied  part 
(if  any)  of  the  interest  and  dividends  which 
should  arise  therefrom,  afler  the  decease  of 
her  said  son,  in  manner  following — viz.  the 
sum  of  1,000/.  unto  the  widow  of  her  said 
son,  if  he  should  leave  one,  the  sum  of 
1,000/.  unto  her  sister,  Elizabeth  Painter, 
the  sum  of  1,000/.  to  John  Thomson,  and 
all  the  residue  unto  Philip  Phillips,  the 
brother  of  her  late  husband,  Rebecca  Phil- 
lips, his  sister,  and  Mary  Jones,  his  niece, 
daughter  of  his  sister  Elizabeth  Jones,  or 
such  of  them  as  should  survive  her,  the  said 
testatrix,  and  their,  his,  or  her  executors, 
administrators,  and  assigns;  and  she  ap- 
pointed John  Thomson  and  William  Scott 
executors  of  her  will. 

llie  testatrix  died  in  1815,  and  it  ap- 
peared from  the  Master's  report,  that  the 
residue  of  her  estate  had  been  ascertained 
by  her  two  executors,  and  invested  by 
them  in  the  purchase  of  5,2501,  navy  51. 
per  cent,  annuities,  which  were  afterwards 
converted  by  act  of  parliament  into  the 
same  amount  new  4/.  per  cent,  bank  an- 
nuities. 

William  Scott  survived  his  co-trustee, 
John  Thomson,  and  sold  out  5,000/.  new 
4/.  per  cent,  bank  annuities,  and  applied 
Uie  proceeds  for  his  own  use.  In  January 
1830,  Scott  became  bankrupt,  and  two 
sums,  amounting  together  to  2,449/.  4s.  9d,, 
were  paid  by  hia  assignees,  in  respect  of 
the  money  due  from  him  to  the  trust  estate, 
and  had  been  invested  in  the  purchase  of 
2,854/.  4s,  7d,9  Si,  per  cent,  consols,  and 
the  250/.  4/.  per  cents,  had  been  convert- 
ed into ,  the  same  amount  of  new  S^L  per 


cents. ;  and  these  two  sums  constituted  all 
the  trust  fund  which  now  remained. 

C.  S.  Williams,  the  first  defendant  on 
the  record,  had  been  appointed  by  the 
Court  as  a  trustee  of  the  fund,  in  the  place 
of  W.  Scott. 

N.  T.  Phillips,  the  son  of  the  testatrix, 
died  in  December  1835,  unmarried. 

The  plaintiffs  were  the  personal  repre- 
sentatives of  John  Thomson,  the  legatee  of 
1,000/.;  and  the  defendants  were  Mr.  Wil- 
liams, (the  trustee,)  the  executor  of  Eliza- 
beth Painter,  the  other  legatee  of  1,000/., 
Philip  Phillips,  and  Mary  Jones,  who  was 
also  the  executrix  of  Rebecca  Phillips. 

The  bill  prayed,  that  the  legacy  of  1 ,000/. 
given  to  John  Thomson,  together  with  in- 
terest from  the  death  of  N.  T.  Phillips, 
(the  tenant  for  life,)  might  be  paid  to  the 
plaintiffs,  and  that  a  sufficient  part  of  the 
trust  funds  might  be  sold  for  this  pur- 
pose. 

The  principal  question  in  the  suit  was, 
whether  the  loss  which  had  arisen  from 
the  breach  of  trust  committed  by  Scott, 
ought  to  be  borne  proportionably  by  all 
the  persons  entitled  to  the  said  trust  fund, 
or  whether  the  two  first-mentioned  legacies 
of  1,000/.  ought  to  be  paid  in  full,  and  the 
ultimate  loss  be  thrown  upon  the  parties 
to  whom  all  **  the  residue"  was  bequeathed. 
The  Master  had  found  in  favour  of  the 
claim  of  the  legatees  of  1,000/.,  to  be  paid 
in  full. 

The  cause  now  came  on  for  further  di- 
rections. No  exceptions  had  been  taken 
to  the  report. 

Mr.  Bethellt  Mr.  Romilly,  and  Mr. 
Stuart,  for  the  legatees  of  1,000/.,  con- 
tended, that  this  case  was  not  different 
from  ordinary  cases  of  a  deficiency  of  as- 
sets, and  that  in  cases  of  such  a  description, 
the  residuary  legatees  must  lose  the  bene- 
fits which  were  intended  for  them :  and  that 
the  case  of  Dyose  v.  Dyose{\)  must  be 
treated  as  overruled. 

Mr.  Wigram  and  Mr,  W.  M,  James,  for 
the  legatees  of  the  residue,  insisted,  that 
the  residuary  legatees  ought  not  to  suffer 
by  a  devastavit  committed  after  the  residue 
had  been  ascertained :  that  the  Master 
had  found  that  the  clear  residue  had  been 

(1)  1  P.  Wms.  305. 
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ascerUined  before  the  devastavit,  and  that 
from  that  time  Scott  ceased  to  act  as  exe- 
cutor, and  became  a  trustee,  and  that  all 
the  cestuis  que  trust  must  bear  the  loss  pro 
ratd. 

Page  V.  Leapingwell,  18  Ves.  463. 

Ex  parte  Chadwin,  S  Swanst.  880. 

ByrchaU  v.  Bradford,  6  Mad.  18,  235. 

Phillips  V.  Munnings,  2  Myl.  &  Cr.  309. 

WiUmott  V.  Jenkins,  1  Beav.  401. 
Mr.  Bethell  replied. 

December  6. — The  Lord  Chancellor. 
— This  case  was  that  of  an  executor  who 
was  guilty  of  a  devastavit.  It  was  a 
question  between  the  residuary  legatees 
and  the  particular  legatees.  The  party 
who  has  occasioned  the  loss,  is  one  of 
the  executors  who  was  also  a  trustee ; 
"and  if  he  retained  the  legacies  in  his 
hands,  not  as  assets  of  the  testatrix,  but 
as  trustee  of  the  legacies,  then  the  prin- 
ciples which  would  apply  to  another  trus- 
tee, must  apply  to  him.  He  is  no  longer 
clothed  with  the  character  of  executor, 
but  is  as  to  the  legacies  a  mere  trustee" 
(2).  In  this  case,  the  party  who  made 
default,  has  thrown  off  the  character  of 
executor,  and  has  assumed  that  of  trustee. 
Tt  is  true,  the  amount  of  some  of  the  shares 
is  specified,  and  the  gift  to  others  is  of 
the  residue  of  the  personal  estate.  When 
the  testatrix  made  her  will,  the  amount  of 
the  trust  fund  was  not  ascertained;  the 
amount  of  all  the  shares  could  not,  there- 
fore, be  specified ;  but  when  the  estate  was 
administered,  and  the  residue  invested,  all 
the  shares  were  ascertained,  and  the  exe- 
cutor became  the  trustee  of  the  fund  for 
such  cestuis  que  trust,  and  on  such  trusts; 
and  it  is  in  such  shares  that  the  losses 
must  be  borne.  In  Sleechv.  Thorington(S), 
the  gift  of  the  remaining  part  of  the  stock 
was  as  specific  as  the  gifl  of  the  other. 
Page  V.  Leapingwell  and  the  other  cases 
referred  to,  all  establish  the  rule  upon 
which  this  case  must  be  decided :  and  the 
fund  being  that  of  all  the  parties,  they  may 
have  their  costs  as  between  solicitor  and 
client. 

(S)  6  Mad.  241.    Hia  Lordahip  alao  referred  to 
Ex  parte  Chadwin. 
(3)  t  Yea.  aen.  560. 


Dec.^8?9.  15.}  ^"^  ''^  ^^"'^''  "^"''^•- 

Ecclesiastical  Law — Contempt —  Certifi' 
cate  of  Contumacy — Church-rate — Habeas 
Corpus. 

A  certificate  of  the  contumacy  of  a  party, 
in  a  cause  depending  in  the  Arches  Court, 
is  rightly  issued  by  and  in  the  name  of  the 
official  principal. 

The  certificate  stated,  that  the  party  was 
contumacious,  in  not  obeying  the  lawful  com^ 
mands  to  pay  the  sum  of  21,  5s.  rated  and 
assessed  upon  him,  and  1251.  Ss.  costs,  pur' 
suant  to  a  monition  duly  issued^  and  by  not 
paying  those  sums  pursuant  to  the  said  monk" 
tion,  in  a  certain  cause  or  business  of  sub' 
tr€u:tion  of  church-rates,  the  proceedings 
wherein  were  carried  on  in  pain  of  his  con-- 
tumacy : — Held,  that  it  might  be  competent 
to  the  Ecclesiastical  Court  to  proceed  in  the 
manner  here  intimated,  by  condemning  an 
absent  party  duly  dted  to  the  payment  of 
the  sum  for  which  the  suit  was  brought ;  and 
that  it  sufficiently  appeared  that  the  subject" 
matter  of  the  suit  was  within  the  jurisdiction 
of  that  Court,  although  the  sum  claimed  was 
under  10/. 

It  appeared  by  the  writ,  that  it  "  was  de- 
livered of  record  to  the  sheriff  of  Leicester^ 
shire,  before  the  Queen  at  Westminster :" — 
Held,  sufficient,  and  that  it  need  not  appear 
on  the  face  of  the  writ,  that  it  was  "  opened^* 
and  **deUvered^'  ••  in  the  presence  of  the 
Justices,**  according  to  the  words  of  the  act 
5  Etiz.  c.  28.  s.  2. 

The  Court  of  Chancery  will  not  interfere 
with  the  decrees  of  Ecclesiastical  Courts,  on 
the  ground,  that  the  proceedings  there  were 
irregular,  provided  the  subject-matter  of  the 
suit  was  within  their  jurisdiction. 

A  motion  was  made  before  the  Lord 
Chancellor,  that  William  Baines,  who  had 
been  imprisoned  for  the  non-payment  of 
church-rates,  and  had  been  brought  up  on 
a  habeas  corpus,  should  be  discharged. 

Mr.  M.  D.  Hill  and  Mr.  Mellor  ap- 
peared in  support  of  the  application,  and 

Mr.  Wigram  and  Mr.  Wightman  opposed 
it. 

A  similar  application  had  been  previously 
made  to  the  Court  of  Queen's  Bench ;  and 
the  judgment  of  that  Court,  and  also  the 
particulars  of  the  case,  will  be  found  fully 
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reported  in  10  Law  J,  Rep.  (n.s.)  Q.B. 

All  the  objections  raised  before  the 
Lord  Chancellor  were  considered  by  the 
Court  of  Queen's  Bench.  In  addition  to 
the  cases  mentioned  in  tlie  report  of  this 
matter  in  the  other  court,  the  following 
authorities  were  referred  to : — 

BurrCi  EccUiuuttcal  Law,  tit. '  Schools,' 

'  Chancellor.' 
Nash'9  case,  4  B.  &  Aid.  295. 
Ciarke'i  Praxis,  tit.  20. 
Bro,  Ahr,  tit.  '  Certificate  of  Bishop.' 
Pole  V.  Godfrey,  2  Buls.  266. 
The  Queen  v.  Harris,  Holt,  658. 
The  King  y.  Watson,  2  Lord  Raym. 

817. 
Sheffield  y.  the  Archbishop  of  Canter' 

bury,  2  Show.  146. 
PUzherberfs  Nat.   Brev.  with  Hale*s 

Commentary,  1755,  note  b,  p.   149, 

citing  Year  Book,  11  H,  4,  64,  a. 
2  Burn's  Ecclesiastical  Law,  250,  254. 
Anonymous,  Cro.  Jac.  566. 
Anonymous,  Vent.  888. 
Jofm  Parker's  case,  Cro.  Car.  583. 
The  King  y.  Theed,  Lucas,  850 ;  s.  c. 

1  Stra.  48. 
Burgoyne  y.  Free,  2  Hagg.  Ec.  Rep. 

494. 
Doe  y .  Parmiter,  2  Ley.  8 1 . 
Horsy  y.  Daniel,  ibid.  161. 
Cameron  y .  Lightfoot,  2  W.  Black.  1 1 90. 
Watson  y.  Thorpe,  1  Phill.  277. 
Bruyeres  y.  Halcomb,  8  Ad.  &  £1.  881 ; 

8.  c.  4  Law  J.   Rep.  (n.s.)  K.B. 

228. 

Dec.  15. — The  Lord  Chancellor  over- 
ruled all  the  objections,  and  ordered  the 
prisoner  to  be  remanded. 


V.C.      7 

j>  •  -      >     COCHRANE  V,  ROBINSON. 

Executor — Leasehold  Estate — Covenant 
— Indemnity, 

Hie  Court  will  not  order  an  executor  or 
personal  representative  to  execute  an  assign^ 
ment  of  leasehold  premises  belonging  to  the 
estate  of  his  testator,  unless  he  be  indemnified 
against  any  past  or  future  breaches  of  cove* 


nant  in  respect  of  such  premises,  notwith^ 
standing  that  there  is  no  evidence  of  any  such 
breach,  that  the  executor  has  never  been  in 
possession,  and  that  the  premises  have  been 
sold  under  the  decree  of  the  Court, 

Dayid  Nevin,  by  his  will,  made  in  1827, 
devised  and  bequeathed  to  trustees,  their 
heirs,  executors,  administrators,  and  as- 
signs, all  his  real  and  personal  estale  not 
thereinbefore  disposed  of,  to  hold  the 
same  unto  the  use  of  the  said  trustees, 
their  heirs,  executors,  administrators,  and 
assigns,  upon  trust  that  they  and  the  sur- 
vivor of  them,  and  the  heirs,  executors, 
adpiinistrators,  and  assigns  of  such  sur- 
vivor, should,  as  soon  as  conveniently 
might  be  afler  his  decease,  sell  and  dispose 
of  all  his  said  freehold  and  leasehold  estates 
and  trust  premises,  either  by  public  sale  or 
private  contract,  for  the  best  price  that 
could  be  gotten  for  the  same,  and  pay, 
apply,  and  dispose  of  the  monies  thence 
arising,  in  the  first  place,  in  payment  of 
his  debts,  funeral  and  testamentary  ex- 
penses, and  the  legacies  given  by  his  will, 
and  to  divide  the  residue  of  the  said  monies 
among  the  sons  and  daughters  of  his  bro- 
ther A.  Nevin,  in  the  proportions  therein 
mentioned  ;  and  the  testator  declared  that 
the  receipts  of  his  trustees,  or  the  sur- 
vivor of  them,  or  of  the  heirs,  executors, 
or  administrators  of  such  survivor,  should 
be  sufficient  discharges  to  the  purchaser 
or  purchasers  of  the  said  trust  premises. 

The  testator  died  in  October  1881,  and 
the  trustees,  who  were  also  his  executors 
and  executrix,  proved  his  will.  The  plain- 
tiff and  others  interested  under  the  will, 
filed  their  bill  for  the  administration  of  the 
testator's  estate. 

Two  of  the  executors  and  devisees  in 
trust  died,  leaving  Lucy  Nevin,  the  sur- 
vivor of  them,  who  died  in  1889,  having 
made  her  will,  and  devised  all  mortgage 
and  trust  estates  vested  in  her  at  the  time 
of  her  death,  to  C.  North,  subject  to  the 
equities  and  trusts  affecting  the  same,  and 
appointed  him  sole  executor  of  her  will ; 
and  he  thereby  became  the  legal  personal 
representative  and  trustee  for  sale  both  of 
Lucy  Nevin  and  of  the  original  testator ; 
and  the  suits  were  continued  against  him 
by  revivor  and  supplement. 

By  the  decree  made  on  the  22nd  of 
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November  1 839,  it  was  ordered,  that  the 
leasehold  estates  therein  mentioned,  being 
part  of  the  estate  of  the  testator,  should  be 
sold  with  the  approbation  of  the  Master, 
wherein  all  proper  parties  were  to  join  as 
he  should  direct,  and  the  money  to  arise 
by  the  Sale  be  paid  into  court,  with  the 
other  usual  directions.  Certain  leasehold 
premises  were  accordingly  sold  to  different 
purchasers.  The  sales  were  confirmed  by 
the  Court,  and  an  inquiry  was  directed, 
whether  the  defendant,  C.  North,  was  en- 
titled to  any  and  what  indemnity  in  respect 
of  his  executing  assignments  to  the  pur- 
chasers. The  Master,  by  his  report, 
stated,  that  in  the  lifetime  of  the  survivor 
of  the  trustees  and  executors  of  the  ori- 
ginal testator,  a  receiver  of  the  outstand- 
ing personal  estate  and  of  the  rents  of  the 
said  leasehold  estates  had  been  appointed, 
and  that  C.  North  had  not  entered  into 
possession  of  the  leasehold  estates  of  the 
testator;  and  the  Master  certified,  that 
he  was  of  opinion  that  C.  North  was  not 
entitled  to  any  indemnity  upon  the  execu- 
tion of  the  assignments  of  the  said  lease- 
hold premises.  The  plaintifi^  then  pre- 
sented a  petition  to  confirm  this  report ; 
praying  that  C.  North  might  be  ordered 
to  execute  the  assignments  of  the  lease- 
hold premises  to  the  purchasers,  and  that 
he  might  be  ordered  to  pay  the  costs  of 
the  petition. 

Mr.  Stuart  and  Mr,  J.  Parker  for  the 
petition. 

Mr,  K,  Bruccy  for  C.  North,  insisted, 
that  he,  as  the  representative  of  Lucy 
Nevin,  the  surviving  executrix  of  the  tes- 
tator D.  Nevin,  would  be  answerable,  as 
the  estate  of  Lucy  Nevin  would  also  be, 
to  the  extent  of  the  assets  which  he  or  she 
parted  with,  and  did  not  appropriate  in 
payment  of  debts,  arising  from  any  breaches 
of  covenant,  either  past  or  future,  in  re- 
spect of  the  leasehold  premises;  and  that, 
therefore,  C.  North  was  entitled  to  an 
indemnity  from  the  residuary  legatees  in 
respect  of  any  assignment  of  the  premises 
to  which  he  might  be  a  necessary  party. 
The  decree  of  the  Court,  directing  him  to 
assign,  would  be  no  protection  from  the 
consequent  legal  liability  resulting  from 
that  act ;  and  any  qualification  of  the  terms 
of  the  assignment,  by  making  it  "  so  &r 


as  he  lawfully  can  or  may,*'  would  not  pre- 
vent it  from  having  a  legal  operation,  and 
passing  the  term  at  law. 

Simmons  v.  Bolland,  S  Mer.  547. 

Hawkins  v.  Day^  ibid.  555,  n. ;  s.  c. 
Amb.  160. 

Norman  v.  Baldry,  6  Sim.  621. 

The  VicB  Chancellor. — In  my  copy 
of  Mr.  Merivale's  Reports,  opposite  to  the 
case  of  Simmons  v.  Bolland,  there  is  a  note 
of  the  case  of  Vernon  v.  Lord  Egmoni  ( I ), 
which  resembles  the  present  case,  and  in 
which  it  was  held,  that  the  trustee  was 
entitled  to  an  indemnity.  '  It  appears  to 
me,  that  in  ^is  case  the  executor  ought 
not  to  be  compelled  to  part  with  the  lease- 
hold estate,  without  receiving  some  indem- 
nity against  any  possible  case  which  may 
arise,  whereby  the  assets  of  the  testator 
may  be  charged.  It  would  be  unjust 
towards  the  executor.  I  do  not  see  how 
I  can  escape  from  the  rule  adopted  in  the 
case  of  Vernon  v.  Lord  Egmont,  I  cannot 
confirm  this  report.  The  defendant  is 
entitled  to  an  indemnity ;  and  it  must  be 
referred  to  the  Master  to  approve  of  the 
terms  of  such  indemnity. 


V.C. 


Tthb    attornbt   obkbral, 

Dec    14     15     1    AYLWIN  AND  OTHBRS 17.  THB 


BAST  INDIA  COMPANY. 


Pleading — Information  and  BiU — Z)e- 
murrer — Amendment —  Charity, 

To  an  information  and  bill,  by  the  Attot" 
ney  General  on  behalf  of  a  charity,  at  the  re- 
lation  of  persons  who  were  also  plaintiffs,  a 
general  demurrer  was  put  in : — Held^  that 
as  the  plaintiffs  did  not  state  a  title  to  any 
individual  relief,  the  demurrer  must  be  of- 
lowed,  although  there  appeared  to  be  a  title 
to  relief,  in  so  far  as  it  was  sought  upon  the 
information  for  the  benefit  of  the  charity 
only. 

That  in  the  latter  case,  leave  should  he 
given  to  amend  generally ;  but  not  to  remove 
any  of  the  plaintiffs  to  the  bill  from  continue 
ing  as  relators, 

(1)  His  Honour  was  pleased  to  allow  a  copy  of 
this  note  to  be  taken  at  the  bar.  Jt  precisely  oor- 
responds  with  the  case  of  Vernon  v,  the  £arl  of 
Egmont,  reported  1  Bli.  N.S.  564. 
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By  the  will  of  Nicholas  Gybson,  made 
in  1540,  and  by  a  surrender  by  his  widow, 
and  enrolment  on  the  rolls  of  the  manor 
of  Stebbonheath,  otherwise  Stepney,  in 
I55ftf  certain  premises  at  RadclyflT,  were 
vested  in  the  master  and  wardens  of  the 
commonalty  of  the  freemen  of  the  Mystery 
of  Coopers,  and  their  successors,  upon 
trust  for  certain  charitable  purposes,  and 
among  others,  for  establishing  a  school, 
and  for  maintaining  a  certain  number  of 
almsmen  and  almswomen.  The  Coopers' 
Company,  in  1770,  granted  a  lease  of  part 
of  the  premises  to  the  East  India  Company, 
for  a  long  term  of  years.  The  present 
sait  was  commenced  by  an  information 
and  bill  by  the  Attorney  General,  at  the 
relation  of  G.  A.  Aylwin,  R.  Carter,  and 
R.  Dowding,  who  were  members  of  the 
court  of  assistants  of  the  Coopers'  Com- 
pany, and  of  J.  Casheer,  one  of  the  alms- 
men, and  Mary  Thomas,  one  of  the  alms- 
women  of  the  charity,  the  five  relators 
being  also  plaintiffs, — against  the  East  In- 
dia Company  and  their  secretary,  and  the 
lessees  or  assignees  in  whom  the  premises 
in  question  had  become  vested,  and  also 
against  the  Coopers'  Company;  and  it 
prayed  a  declaration  that  the  lease  of  the 
premises  made  in  October  1770,  by  the 
Coopers'  Company  to  the  East  India  Com- 
pany, was  obtained  from  the  Coopers' 
Company  fraudulently,  and  that  it  might 
be  set  aside ;  and  that  the  execution  of  it 
by  the  court  of  assistants  of  the  Coopers' 
Company,  was  a  breach  of  trust  by  the 
persons  then  forming  such  court;  and  that 
the  derivative  lease  or  assignment  of  July 
1773,  might  be  declared  to  be  invalid,  and 
delivered  up  to  be  cancelled,  and  that  an 
occupation  rent  might  be  put  on  the  pre- 
mises, and  the  defendants,  the  East  India 
Company,  and  the  lessees  or  assignees, 
might  be  decreed  to  account ;  and  that  the 
full  annual  improved  value  might  be  ap- 
plied by  the  defendants,  the  Coopers' 
Company,  for  the  benefit  of  the  charity. 

All  the  defendants,  except  the  Coopers' 
Company,  demurred  generally,  for  want 
of  equity. 

Mr.  K,  Bruce,  Mr,  Jacob,  and  Mr. 
Lloyd,  for  the  demurrer. 

Mr.  Richards,  Mr.  Bethell,  Mr.  WilU 
cock,  and  Mr,  Huhhack,  in  support  of  the 
infonnation  and  bill. 


The  cases  cited,  were — 
The  Attorney  General  v.  Vioian,  1  Russ. 

226. 
Rhodes  v.  fVarburton,  6  Sim.  617. 
The  Attorney  General  v.  Cross,  S  Met. 

524. 
The  Attorney  General  y.  Owen,  10  Ves. 

555. 
The  Attorney  General  v.   Brooke,  18 

Ves.  820. 
The  Attorney  General  v.  Green,  6  Ves. 

452. 
The  Attorney  General  ▼.  Hungerford, 

2  CI.  &  Fin.  857. 

The  Vice  Chancellor. — It  appears  to 
me,  that  so  far  as  the  information  on  be- 
half of  the  charity  is  concerned,  there  is  a 
sustainable  case. — [His  Honour  then  ex- 
pressed his  opinion  with  reference  to  the 
effect  of  the  statements  of  the  bill,  as  shew- 
ing the  identity  of  the  tenements  included 
in  the  surrender  and  comprised  in  the 
lease ;  and  also  as  to  the  effect  of  the  words 
by  which  the  trusts  of  the  surrender  were 
expressed.]  The  difficulty  which  appears 
to  me  to  exist  on  this  record,  is,  that  the 
persons  who  are  made  plaintiffs,  do  not 
appear  to  have  the  smallest  particle  of  in- 
terest individually  in  the  subject  of  the 
information.  With  regard  to  Aylwyn, 
Carter,  and  Dowding,  there  is  this  state- 
ment, that  they  "  are  respectively  members 
of  the  Court  of  Assistants  of  the  Coopers' 
Company;" — it  does  not  appear  whether 
there  are  more  members  of  the  court  of 
assistants ; — **  and  that  the  court  of  as- 
sistants is  the  governing  body  of  the 
company ;  and  that  the  plaintiffs,  as  mem- 
bers of  such  court,  act  as  trustees  of 
the  charity,  and  are  respectively  bound 
duly  to  administer  the  funds  of  the  charity 
for  the  benefit  thereof."  Now,  it  is  plain, 
that  persons  cannot  be  bound  to  do  that 
which  is  impossible,  and,  therefore,  if  they 
simply  represent  that  they  are  hound  to 
administer,  primd  facie  I  must  take  it  with 
respect  to  them  that  they  can  administer ; 
and  if  so,  I  do  not  see  for  what  purpose 
the  record  is  brought  forward  in  the  form 
in  which  it  is,  as  an  information  as  well  as 
a  bill.  If,  however,  it  is  to  be  taken  that 
the  state  of  the  case  is  such  that  it  does 
require  an  information  by  the  Attorney 
General,  then,  as  it  appears  to  me,  there 
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is  no  particle  ofindividual  reliefer  benefit 
asked  by  the  bill. 

What  is  asked  is,  "  That  it  may  be  de- 
clared that  the  lease  of  the  30th  of  Octo- 
ber 1770,  was  obtained  from  the  Coopers' 
Company  through  fraud,  and  that  the  same 
may  be  declared  to  be  fraudulent,  and  may 
be  set  aside  for  the  benefit  of  the  charity ; 
and  that  it  may  be  declared  that  the  exe- 
cution of  the  lease  was  a  breach  of  trust 
on  the  part  of  the  persons  constituting  the 
court  of  assistants  of  the  Coopers'  Com- 
pany at  the  time  of  the  execution  of  the 
lease,  and  that  the  same  lease,  and  the 
derivative  lease  or  assignment  of  the  81st 
of  July  1773,  may  be  declared  invalid, 
and  may  be  delivered  up  to  be  cancelled, 
and  that  a  proper  occupation  rent  may  be 
put  upon  the  premises,"  for  the  time  past; 
**  and  that  the  full  annual  improved  value 
of  the  premises  may  be  received  by  the 
Coopers'  Company,  and  applied  and  admi- 
nistered by  them  for  the  benefit  of  the 
charity ;"  and  then  that  certain  individuals 
'*  may  be  decreed  to  deliver  up  possession 
of  the  premises  to  the  Coopers'  Company ;" 
and  that  the  plaintiffs,  not  individually, 
but  on  behalf  of  the  charity,  may  have 
general  relief. 

On  the  face  of  the  record,  therefore, 
there  is  no  sort  of  relief  whatever  asked 
by  these  persons  who  are  named  as  the 
plaintiffs  ;  and  I  cannot  but  think,  that  if 
it  is  to  be  taken  as  an  instrument  which 
seeks  any  relief  for  them  individually, 
there  is  the  objection  which  was  taken  at 
the  bar,  ore  tenus,  namely,  that  other  par- 
ties who  stand  in  the  same  character  ought 
also  to  be  parties.  It  appears  to  me  the 
record  is  wrong,  in  having  joined  as  co- 
plaintiffs  persons,  who,  upon  the  face  of 
the  record,  as  they  have  framed  it,  have 
asked  nothing  for  themselves,  and  do  not 
shew  that  they  are  individually  entitled  to 
anything.  I  think  that  this,  being  a  de- 
murrer to  the  information  and  bill,  must 
be  allowed,  if  it  is  sufficiently  shewn  that 
the  information  and  the  bill  cannot  be 
sustained  together ;  and  I  am  of  opinion 
they  cannot;  but  there  being,  as  I  have 
said,  apparently  a  case  for  relief  in  sub- 
stance, it  will  be  right  to  give  leave  to 
amend. 

{^Mr,  K,  Bruce, — It  is  to  be  understood 
that  the  present  plaintiffs  are  to  continue 


on  the  record ;  they  are  not  to  be  with- 
drawn from  being  relators.] 

The  Vice  Chancellor. — The  amend- 
ment is  not  to  extend  to  the  removing  of 
any  of  the  plaintiffs  from  the  record. 


V.C. 
Dec 


.C.     \ 

.  16.  J 


WHITS  V,  RIGO. 


Practice.— 2Uh  Order  of  1833— Order 
for  enlarging  PttbUcatunif  Constrtiction  of — 
Notice  to  crosi-examine. 

Where  publication  is  enlarged  until  the 
first  day  of  a  term,  it  is  not  irregular  for  the 
parties  to  examine  their  witnesses  on  that  first 
day  of  the  term. 

Quaere —  fV/tether  an  order  by  the  Master 
for  enlarging  publication,  is  within  the  Mth 
order  of  ISSS. 

There  being  an  original  bill  and  a  bill  of 
revivor  in  this  cause,  the  solicitor  of  George 
Rigg  and  Elizabeth  his  wife,  two  of  the 
defendants  to  the  original  bill,  on  the  7th 
of  May,  caused  notice  to  be  given  to  the 
plaintiff's  solicitor,  of  a  rule  to  pass  pub- 
lication, the  time  for  which  would  have 
expired  on  the  13th  of  May.  The  cause 
not  being  at  issue  as  between  the  parties 
to  the  bill  of  revivor,  the  plaintiff's  solici- 
tor obtained  a  warrant  before  the  Master, 
which  was  attended  by  both  solicitors,  on 
the  12th  of  May,  when  the  Master  ordered 
that  publication  should  be  enlarged  until 
the  first  day  of  Michaelmas  term  then 
next,  apd  that  the  plaintiff  should  pay  the 
costs  of  the  application,  which  were  paid 
accordingly.  On  the  30th  of  October, 
witnesses  on  behalf  of  the  plaintiff  were 
brought  to  the  examiner's  office  for  exam- 
ination, and  all  of  them,  except  one,  were 
examined  on  that  day .  The  examination  of 
that  witness  was  continued  on  the  Snd  of 
November,  which  was  the  first  day  of  Mi- 
chaelmas term.  Notice  of  the  names  and 
examination  of  the  witnesses  was  given  to 
the  plaintiff's  solicitor,  on  the  30th  of  Oc- 
tober. On  tJie  5th  of  December,  the  de- 
fendants G.  Rigg  and  wife,  gave  notice  of 
motion,  that  the  depositions  might  be  sup- 
pressed for  irregularity.  After  receiving 
this  notice,  the  plaintiff's  solicitor  caused 
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pay  the  debt,  no  question  could  have  been 
made,  but  that  the  plaintiffs  would  have  a 
right  to  come  into  this  court  to  have  the 
amount  ascertained,  and  to  have  the  debt 
liquidated  by  application  of  the  property 
charged.  The  jurisdiction  cannot  be  af- 
fected by  the  amount  of  the  security.  As 
equity  recognizes  the  assignee  of  a  debt 
as  the  creditor,  and  as  these  demands,  if 
both  were  recoverable  at  law,  would  be 
the  subject  of  set-off,  so,  if  equity  has 
jurisdiction  on  the  subject-matter,  it  will 
enforce  the  set-off.  The  plaintiffs  had  a 
demand  against  Groocock  before  he  be- 
came bankrupt,  in  respect  of  which  they 
are  entitled  to  sue  in  this  court.  They, 
therefore,  in  this  court,  are  entitled  to  set 
off  the  legal  debt  which  they  owe  to 
Groocock ;  and  such  was  the  case  of 
O'Connor  v.  Spaight*  The  relative  posi- 
tion of  the  parties  was  established  before 
the  bankruptcy ;  that  event,  therefore, 
does  not  affect  the  question.  And  for  the 
reasons  I  have  given,  I  am  of  opinion  the 
plaintiffs  are  entitled  to  the  benefit  of  the 
set-off  in  equity,  to  which,  if  they  had  been 
originally  creditors,  instead  of  the  assig- 
nees of  the  debt,  they  would  have  been 
entitled  at  law.  The  injunction  must  be 
continued. 


GENERAL  RULES  WITH  REOAUD 
TO  AFFIDAVITS. 

Practice, — Costs. 

Dec.  11, 1840. — The  Vice  Chancellor 
said,  that  the  rule  of  the  court,  and  the 
opinion  and  practice  of  all  the  Masters  was, 
that  on  the  taxation  of  the  costs  of  peti- 
tions, where  affidavits  in  support  or  oppo- 
sition, or  both,  had  been  filed,  the  costs  of 
all  such  affidavits  should  be  allowed,  whe- 
ther they  or  any  of  them  had  been  read  or 
not  at  the  hearing  of  the  petition  ;  unless 
special  directions  with  reference  to  any 
such  costs  were  given,  in  the  order  made 
upon  the  hearing  of  the  petition. 

Dec.  24, 1840. — The  Vice  Chancellor 
said,  that  the  following  rule  would  be  ad- 
hered to  :  '*  That  where  a  defendant  had 
given  notice  of  motion  to  dissolve  an  injunc- 
tion, the  plaintiff  should  not  be  allowed  to 
file  affidavits  at  such  a  time  as  to  have 
the  effect  of  postponing  the  motion  ;  and 
that,  if  at  the  time  when  the  motion  came 
on  to  be  heard,  it  was  allowed  to  stand 
over  at  the  request  of  the  plaintiff,  the 
plaintiff  should  not  be  at  liberty  to  read 
any  affidavit  which  might  have  been  filed 
during  the  interval  of  the  motion  standing 
over,  and  the  subsequent  hearing  of  it." 
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BAOOT  0.  BAGOT. 


Settlement — Separate  Estate — Baron  and 
Feme —  Trust —  Costs. 

M.  Bf  previously  to  her  marriage  with 
W,  B,  was  entitled  to  certain  real  estates  on 
which  a  quantity  of  timber  wa>s  afterwards 
felled^  producing  the  clear  balance  of  9421, 
3L  per  cent,  consols.  By  the  settlement  on 
her  marriage,  those  estates  were  covenanted 
to  be  settled  to  the  use  of  four  trustees,  (of 
whom  E,  A,  B,  and  R,  L,  were  two,)  and 
the  settlement  was  for  a  term  of  ninety-nine 
years,  if  M,  B,  and  W,  B,  should  so  long 
live,  without  impeachment  of  waste,  in  trust 
to  receive  the  rents,  issues,  and  profits,  and 
after  discharging  the  outgoings,  to  pay  the 
residue  to  such  persons,  and  for  such  uses,  as 
M,  B,  should  alone,  and  from  time  to  time, 
and  without  her  husband,  as  if  she  were  sole, 
but  not  by  way  qfanticipation^  by  any  drafts, 
notes,  orders,  or  writings,  signed  by  her  own 
proper  hand,  appoint;  and  in  default  thereof, 
to  pay  the  same  to  M,  B,  for  her  separate 
use,  exclusive  of  her  husband,  who  was  not 
to  intermeddle  therewith,  nor  were  the  said 
rents,  ^c,  to  be  subject  to  his  debts  or  con- 


troul;  with  remainder  to  W,  B.Jor  his  life; 
with  remainders  over. 

The  trustees  in  1 8d6  appointed  W.  B. 
receiver  of  the  settled  estates,  and  M,  B* 
signed  a  paper  writing,  dated  the  I6th  of 
December  1 836,  authorizing  the  trustees  to 
pay  2001,  per  annum  only  of  the  rents  to 
herself,  and  tlie  remainder  to  W,  B.  The 
then  trustees  presented  the  paper  writing 
to  M,  B,  for  her  signature,  M,  B,  after" 
wards  signed  another  paper,  dated  the  15th 
of  April  1837,  by  which  she  revoked  the 
former  paper  writing,  and  directed  the  pay^ 
ment  of  the  rents  to  her  separate  use,  accord^ 
ing  to  the  provisions  of  the  settlement.  This 
was  afterwards  communicated  to  the  trustees, 
two  of  whom  endeavoured  to  keep  M,  B,  bound 
by  the  terms  of  the  paper  of  the  1 6th  of  De- 
cember  1 836,  wJuch  obliged  M,  B,  in  January 
1838,  to  give  notice  to  the  then  manager  of 
the  estates  not  to  pay  the  rents  to  JV,  B, 
On  one  of  the  other  two  trustees  ( Baker  J^ 
who  was  friendly  to  M,  B,  intimating  his 
intetUion  to  receive  the  rents,  a  notice  was 
served  on  the  tenants  and  the  manager,  in  the 
name  of  W,  B,  not  to  pay  any  rents  except 
to  some  one  authorized  by  all  the  trustees* 
I'he  Court  afterwards,  on  motion,  appoint* 
ed  the  trustee  Baker,  the  receiver,  without 
salary. 
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W.  B.  cUumed  the  sum  of  942/.  consols, 
on  the  ground,  thai  if  he  survived  M,  B,  he 
ntould  be  tenant  for  Ufe,  without  impeachment 
of  mute;  and  the  two  hostik  trustees  insisted 
that  M.  B,  Ikod  parted  with  her  interest  in 
that  sum,  by  agreeing  that  the  timber  should 
be  cut  down,  and  the  proceeds  applied  in 
payment  of  W,  B.*s  debts.  The  same  truS' 
tees  throughout  the  transactions  endeavoured 
to  <ud  the  husband,  W,  B,  in  defeating  the 
mfe*s  enjoyment  of  her  separate  estate : — 
Heldf  that  the  decree  was  right  in  ordering 
those  trustees  and  W.  B»  to  pay  the  costs  of 
the  suit,  the  same  having  been  rendered 
necessary,  by  the  unfounded  claims  of  the 
husband,  W,  B,  improperly  recognized  and 
supported  by  those  two  trustees. 

Held,  that  the  decree  was  also  correct  in 
coHtimdng  the  receiver  previously  appointed 
by  the  Court,  no  motion  having  been  made  to 
fUscharge  him  from  that  office,  and  it  being 
absolutely  necessary  to  appoint  new  trustees. 

Held  also,  that  W.  B.  and  the  two  trustees 
hostile  to  M.  B,  were  properly  ordered  to 
pay  the  costs  of  the  parties  interested  in  re- 
mamder  under  the  settlement,,  and  who  were 
not  necessary  parties  to  the  suit,  inasmuch 
as  they,  on  the  part  of  W,  B,  set  up  the 
claim  to  a  tenancy  for  life  m  the  timber 
money,  which  raised  a  question,  (however 
untenable,)  in  which  the  other  persons  en-> 
titled  in  remainder  were  interested. 

In  this  case,  the  bill  was  filed  by  Martha 
Bagot,  by  her  next  friend,  Sir  W.  Pilking- 
ton,  and  by  Sir  W.  Pilkington  against 
Egerton  Arden  Bagot,  Richard  Levett, 
George  L.  Baker,  and  Joseph  Philli- 
more,  the  trustees  acting  under  the  plain- 
tiff's nuu'riage  settlement,  and  against 
William  Bagot,  the  husband  of  the  plaintiff, 
T.  H.  Mortimer,  and  M.  M.  S.  Pilkington, 
T.  E.  Pilkington,  George  Lord  Rodney, 
and  Philip  Jones.  It  appeared,  that  on 
the  marriage  of  the  plaintiff,  Martha  Bagot, 
with  the  defendant,  William  Bagot,  articles 
for  a  settlement  were  executed,  dated  the 
27th  of  December  1820,  whereby,  Martha 
Bagot  and  William  Bagot  severally  co- 
venanted, that  in  case  the  intended  mar- 
riage should  take  effect,  they  would  effec- 
tually convey  certain  estates  situate  in 
Herefordshire  and  Monmouthshire,  and  at 
Hackney,  in  the  county  of  Middlesex,  to 


the  use  of  the  trustees,  for  the  term  of 
ninety-nine  years,  'if  [Martha  Bagot  and 
William  Bagot  should  so  long  live,  upon 
trust  to  pay  the  rents  and  profits  as  Martha 
Bagot  alone,  and  as  if  she  were  unmarried, 
should  from  time  to  time  (but  not  by  way 
of  anticipation)  by  any  drafts,  notes,  orders, 
or  writings  signed  by  her  own  proper  hand, 
direct  and  appoint,  and  in  default  of  such 
appointment,  to  pay  the  same  for  her  own 
sole  and  separate  use,  and  exclusive  o(  the 
said  William  Bagot,  who  was  not  to  inter- 
meddle therewith ;  and  after  the  determina- 
tion of  the  said  term  of  ninety-nine  years, 
and  in  the  meanwhile  subject  thereto,  to 
the  use  of  the  said  William  Bagot,  for  his 
life,  with  remainder  to  certain  trustees 
during  the  life  of  the  said  William  Bagot, 
to  preserve  contingent  remainders,  and 
after  the  decease  of  William  Bagot,  to  the 
use  of  Martha  Bagot  for  life,  without 
impeachment  of  waste,  with  remainder  to 
the  use  of  the  same  trustees  during  the  life 
of  Martha  Bagot,  to  preserve  contingent 
remainders,  and  after  the  decease  of  the 
survivor  of  them,  the  said  Martha  Bagot 
and  William  Bagot,  to  the  use  of  trustees, 
for  the  term  of  1,000  years,  for  the  raising 
portions  for  younger  children ;  and  subject 
thereto,  the  estates  were  conveyed  to  the 
use  of  the  children  of  the  marriage,  as 
Martha  Bagot  and  William  Bagot,  her 
husband,  should  jointly  appoint,  and  in 
default  of  such  appointment,  the  same 
were  to  go  to  the  first  and  other  sons  of 
the  marriage,  in  tail  male,  with  remainders 
over  to  other  persons,  and  the  ultimate 
remainder  was  to  Martha  Bagot  and  her 
heirs ;  and  it  was  provided  by  the  settle- 
ment, that  it  should  be  lawful  for  the  said 
Martha  Bagot,  at  any  time  during  her  life^ 
notwithstanding  her  intended  coverture, 
and  whether  covert  or  sole,  with  the  con- 
sent of  the  said  Egerton  Arden  Bagot  and 
the  other  trustees,  (naming  them,)  or  of 
the  survivors  or  survivor,  his  executors 
or  administrators,  or  of  the  trustees  to  be 
substituted  by  any  deed  signed  by  her,  as 
well  as  the  parties  consenting,  in  the  pre- 
sence of,  and  attested  by  two  or  more  cre- 
dible witnesses,  to  revoke,  alter,  and  change 
the  trusts  thereinbefore  declared,  of  the 
messuages  and  hereditaments,  or  shares 
and  property  of  the  said  Martha  Bagot, 
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thereby  agreed  to  be  settled,  other  than 
the  Hackney  property  and  leases  under 
the  powers  therein  contained,  and  to  limit 
the  said  hereditaments  to  such  other  uses 
as  the  said  Martha  Bagot,  with  such  con- 
sent as  aforesaid,  might  think  fit.  The 
marriage  took  place  shortly  after  the  exe- 
cution  of  the  articles,  and  the  trustees  ac- 
cepted the  trusts  thereof.  Two  of  the  four 
original  trustees  died,  leaving  the  defen- 
dants, their  co-trustees,  Egerton  Arden 
Bagot  and  Richard  Levett,  them  surviving, 
and  in  the  year  1836,  E.  A.  Bagot  and  K. 
Levett  induced  the  plaintiff,  Martha  Bagot, 
in  the  absence  of  professional  assistance, 
to  concur  with  them  in  appointing  William 
Bagot  the  receiver  and  manager  of  the 
settled  estates.  At  a  meeting  held  in 
December  1886,  a  memorandum  in  writing 
was  drawn  up  by  the  solicitor  of  William 
Bagot,  with  the  approbation  of  the  surviv- 
ing trustees  E.  A.  Bagot  and  R.  Levett, 
authorizing  W.  Bagot  to  act  as  such  mana- 
ger and  receiver,  which  was  signed  in  the 
first  place  by  the  two  surviving  trustees,  and 
afterwards  by  the  plaintiff,  after  she  had 
been  told  by  Richard  Levett  that  she  might 
revoke  the  same  at  any  time ;  and  thereupon 
on  the  16th  of  December  1836,  a  memo- 
randum was  drawn  up  by  the  direction  of 
the  said  E.  A.  Bagot  and  R.  Levett,  on  the 
same  piece  of  paper,  and  signed  by  them 
respectively,  whereby  they  authorized  the 
said  William  Bagot  to  act  as  such  manager 
and  receiver.  William  Bagot  shortly  after- 
wards entered  into  the  receipt  of  the  rents 
and  profits  of  the  settled  estates,  and  took 
upon  himself  the  management  thereof,  and 
in  pursuance  of  such  authority,  deputed  one 
William  Fowler  as  his  agent,  and  at  a  salary, 
to  collect  the  rents  from  time  to  time  down 
to  Midsummer,  1887.  By  an  indenture 
dated  the  17th  of  March  1887,  indorsed  on 
the  articles  of  settlement,  C.  J.  V.  Tynte  and 
G.  L.  Baker  were  appointed  new  trustees, 
to  act  with  the  two  surviving  trustees,  in 
the  place  of  the  two  deceased  trustees. 
During  the  time  the  settled  estates  were 
under  the  management  of  William  Bagot, 
and  before  the  appointment  of  the  new 
trustees,  a  proposition  was  made  to  the 
plaintiff,  Martha  Bagot,  by  W.  Bagot,  with 
the  authority  of  E.  A.  Bagot  and  R.  Levett, 
that  a  quantity  of  timber  should  be  felled, 


from  the  settled  estates,  and  sold  in  order 
to  raise  a  fund  to  pay  certain  debts  and 
engagements  of  William  Bagot,  to  which 
the  plaintiff,  Martha  Bagot,  assented  ;  and 
accordingly,  a  large  quantity  of  timber  was 
felled  by  the  direction  of  the  said  William 
Bagot,  and  with  the  concurrrence  of  E.  A. 
Bagot  and  Richard  Levett,  amounting  in 
value  to  nearly  4,000/.,  and  the  proceeds 
were  received  by  them,  and  part  thereof 
was  afterwards  paid  by  the  direction  of  the 
plaintiff  Martha  Bagot,  into  the  banking- 
house  of  Messrs.  Drummonds,  in  the  joint 
names  of  G.  L.  Baker,  on  behalf  of  the  plain- 
tiff, Martha  Bagot,  and  of  T.  H.  Mortimer, 
as  the  solicitor,  and  on  behalf  of  William 
Bagot,  to  be  disposed  of  by  them  according 
to  such  directions  as  they  might  from  time 
to  time  receive  from  the  trustees,  under  the 
articles,  and  the  plaintiff  Martha  Bagot,  on 
the  5th  of  April  1887,  signed  a  written 
direction  or  authority  to  that  effect.  A 
great  part  of  the  money  arising  from  the 
sale  of  the  timber  felled,  was  appropriated 
by  the  trustees  with  (the  plaintiff)  Martha 
Bagot's  consent,  towards  the  payment  of 
the  debts  of  William  Bagot ;  and  at  the 
time  of  filing  the  bill,  there  was  a  balance 
of  869/.  \6s,  9(/.,  which  the  plaintiff  had  re- 
quested to  be  paid  over  to  her  for  her  sepa- 
rate use,  for  urgent  purposes,  but  to  which 
E.  A.  Bagot  and  Richard  Levett  objected. 
The  plaintiff  being  dissatisfied  with  the 
management  of  the  settled  estates  by  Wil- 
liam Bagot,  and  feeling  assured  that  the 
memorandum  she  had  signed  was  an  im- 
proper one,  and  ought  not  to  have  been 
signed  by  her,  she,  on  the  1 5th  of  April 
1837,  signed  a  memorandum  in  writing  of 
that  date,  which  was  afterwards  communi- 
cated to  the  trustees  of  the  settlement  and 
to  William  Bagot,  and  by  which  she  revoked 
the  memorandum  of  the  16th  of  December 
1836,  and  directed  the  trustees  to  apply 
the  rents  of  the  settled  estates  to  such  per- 
sons as  she  from  time  to  time  by  any  draf^, 
notes,  orders,  or  writings  signed  by  her, 
should  direct  or  appoint.  Disputes  and 
differences  having  arisen  between  William 
Bagot  and  the  plaintiff  Martha  Bagot,  and 
between  her  and  the  said  E.  A.  Bagot  and 
R.  Levett,  respecting  the  inanagement  of 
the  settled  estates,  and  the  application  of 
the  rents  thereof;  and  the  four  trustees 


HILARY  TERM,  1841. 


119 


diflfering  amongst  themselves,  as  to  the 
management  of  the  settled  estates,  and  the 
application  of  the  rents  and  profits  thereof, 
difficulties  were  about  Midsummer,  1837, 
raised  by  the  said  E.  A.  Bagot  and  Richard 
Levett,  as  to  the  future  receipt  of  the  rents 
of  the  settled  estates,  whereupon  Martha 
Bagot  gave  directions  to  and  authorized 
G.  L.  Baker  to  receive  such  rents,  (Joseph 
Phillimore,  a  trustee,  appointed  on  the 
14ih  of  April  1838,  in  the  place  of  C.  J.  V. 
Tynte,  having  consented  thereto).  G.  L. 
Baker  (who  had  agreed  to  receive  the  rents 
without  commission,)  communicated  by 
letter  such  authority  and  directions  to  the 
said  E.  A.  Bagot  and  Richard  Levett,  and 
requested  their  consent  thereto,  but  they  re- 
fused the  same,  and  proposed  that  William 
Fowler  should  continue  to  receive  such 
rents,  to  which  the  said  Martha  Bagot 
objected.  In  July  1838,  G.  L.  Baker  gave 
notice  to  the  said  E.  A.  Bagot  and  R.  Le- 
vett, of  his  intention  to  receive  such  rents, 
under  the  authority  given  him  by  the  said 
Martha  Bagot ;  and  he  also  gave  notice  to 
die  tenants  to  attend  and  pay  the  rents  to 
him ;  but  the  said  E.  A.  Bagot  and  Richard 
Levett,  after  receiving  intimation  of  such 
intention  to  receive  the  rents,  immediately, 
and  on  the  10th  of  July  1838,  gave  notice 
thereof  to  the  said  William  Bagot,  and 
the  said  William  Bagot  caused  a  written 
notice  to  be  given  to  and  served  on  the 
tenants  of  the  said  settled  estates,  re- 
questing them  not  to  pay  their  rents  to  any 
person  except  such  as  should  be  appointed 
to  receive  the  same  by  the  four  trustees  of 
the  settlement.  E.  A.  Bagot  and  Richard 
Levett  not  only  objected  to  G.  L.  Baker 
receiving  the  rents  of  the  settled  estates, 
(although  he  had  the  consent  of  Joseph 
Phillimore,  a  co-trustee,  so  to  do,)  but  de- 
clined to  receive  the  rents  themselves,  or 
to  execute  the  trusts- of  the  articles  of  set^ 
tiement  for  the  separate  use  of  the  said 
Martha  Bagot ;  afterwards,  and  with  the 
approbation  of  G.  L.  Baker  and  Joseph 
Phillimore,  the  plaintiff,  Martha  Bagot, 
proposed  a  person  of  the  name  of  Ward  to 
receive  the  rents  of  the  settled  estates ;  but 
E.  A«  Bagot  and  Richard  Levett  objected 
to  such  appointment,  and  in  consequence 
of  such  -objection,  the  rents  of  the  said 
settled  estates,  which  accrued  due  between 


Midsummer  1837  and  Midsummer' 1838, 
remained  unpaid.  William  Bagot  had  not 
contributed  anything  towards  the  mainte- 
nance of  Martha  Bagot  since  that  time,  and 
in  order  to  provide  necessaries  for  the 
support  of  herself  and  the  keeping  up  of 
her  establishment,  Martha  Bagot  had  been 
obliged  to  borrow  money  on  the  credit  of 
the  arrears  of  her  separate  estate,  and 
she  had  accordingly  procured  a  loan  from 
Sir  William  Pilkington,  of  250L,  and  an- 
other loan  from  G.  L.  Baker,  of  700/., 
which  sums  respectively  remained  unpaid. 
G.  L.  Baker  and  Joseph  Phillimore  were 
willing  that  the  balance  of  869/.  16«.  9d. 
should  be  paid  to  Martha  Bagot,  for  her 
separate  use,  under  the  trusts  of  the  set- 
tlement, but  T.  H.  Mortimer,  acting 
under  the  direction  of  William  Bagot, 
E.  A.  Bagot,  and  Richard  Levett,  refused 
to  concur  in  such  payment.  There  were 
issue  of  the  marriage  several  children, 
of  whom  Thomas  E.  Pilkington  was  the 
first  tenant  in  tail  of  the  settled  estates 
in  remainder  expectant  on  the  determina- 
tion of  the  several  estates  for  life,  created 
by  the  settlement.  Martha  Bagot  sub^ 
mitted,  that  under  the  limitations  of  the 
settlement,  she  was  entitled  to  be  put  into 
the  receipt  of  the  rents  and  profits  of  the 
said  settled  estates,  and  ought  to  be  at 
liberty  to  name  and  appoint  her  own  agent 
to  receive  such  rents  for  her  separate  use, 
but  that  William  Bagot,  E.  A.  Bagot,  and 
Richard  Levett,  disputed  the  right  of  the 
said  Martha  Bagot  so  to  do. 

The  bill  prayed  an  account  of  all  monies 
received  by  the  said  W.  Bagot,  E.  A.  Bagot, 
R.  Levett,  and  G.  L.  Baker  and  J.  Philli- 
more, as  well  in  respect  of  the  rents,  issues, 
and  profits  of  the  said  settled  estates,  as  of 
the  timber  felled  thereon,  and  of  the  appli- 
cation of  such  monies,  and  that  the  said 
G.  L.  Baker  and  T.  H.  Mortimer  might  be 
ordered  to  pay  to  Martha  Bagot,  for  her 
separate  use,  the  said  balance  of  869/.  Ids. 
9d,,  and  that  the  said  Martha  Bagot  might 
be  placed  in  the  receipt  of  the  rents,  issues, 
and  profits  of  the  said  settled  estates,  so 
limited  to  her  separate  use  by  the  said 
articles,  and  that  the  four  trustees  of  her 
settlement,  and  William  Bagot,  might  be 
restrained  from  receiving  the  rents  and 
profits  of  the  said  settled  estates,  and  that 


120 


CASES  IN  CHANCERY: 


the  said  Martha  Bagot  might  be  at  liberty 
to  appoint  her  own  agent  to  receive  the 
same  for  her  separate  use,  and  that  a  re- 
ceiver might  be  appointed,  with  the  usual 
directions. 

On  the  17th  of  December  1838,  the 
four  trustees  and  William  Bagot,  by  an 
order  of  the  Court,  made  on  the  motion  of 
the  plaintiffs,  were  restrained  from  receiv- 
ing the  rents  of  the  settled  estates,  and  G. 
L.  Baker  was  appointed  to  receive  the 
rents,  as  well  those  in  arrear  as  those 
thereafter  to  accrue  due,  and  without  salary ; 
and  the  same  were  directed  to  be  applied 
to  the  separate  use  of  Martha  Bagot. 

£.  A.  Bagot  and  R.  Levett,  by  their 
answer,  stated,  that  as  surviving  trustees 
of  the  settlement,  they,  in  December  1 886, 
were  requested  by  Martha  Bagot  to  come 
up  to  town,  to  assist  her  in  arranging  the 
affairs  of  herself  and  her  husband,  and 
liquidating  their  debts,  without  (if  possible) 
having  recourse  to  the  sale  of  any  property ; 
that  accordingly,  certain  proposals  with 
that  view  were  made,  and  afterwards  em- 
bodied in  the  memorandum  of  the  16th  of 
December  1886,  mentioned  in  the  bill, 
and  that  William  Bagot  was  formally  ap- 
pointed and  acted  as  the  manager  and 
receiver  of  the  rents  of  the  settled  estates; 
that  the  sum  of  869/.  IGs.  9d.  was  the 
balance  in  Messrs.  Drummonds'  bank,  of 
the  produce  arising  from  the  sale  of  th^ 
timber  felled  on  the  settled  estates,  but 
that  the  same  had,  in  pursuance  of  the 
arrangements  before  mentioned,  and  with 
the  full  consent  and  concurrence  of  Martha 
Bagot,been  appropriated  to  the  payment  and 
reduction  of  the  debts  of  William  Bagot  and 
Martha  Bagot ;  and  they  submitted,  that  the 
sum  of  869/.  16«.  9d,  ought  not  to  be  paid 
over  to  Martha  Bagot;  and  that  in  case  the 
same  should  not  be  applicable  to  the  pay- 
ment of  such  debts,  they  were  advised 
that  William  Bagot  was  entitled  thereto, 
as  the  first  tenant  for  life,  without  impeach- 
ment of  waste,  under  the  articles  of  set- 
tlement. 

The  defendants  admitted,  that  notice 
of  the  revocation  in  writing  of  the  me- 
morandum of  December  1836,  had  been 
communicated  to  them  by  means  of  a  letter, 
addressed  by  G.  L.  Baker  to  £.  A.  Bagot 
in   December    1838,   and    that   they  had 


always  been  ready  to  act  with  the  other 
trustees,  in  appointing  a  manager  or  re- 
ceiver, provided  such  person  was  not  a 
trustee  of  the  settled  estates  ;  that  it  was 
for  the  benefit  of  the  said  Martha  Bagot 
and  William  Bagot,  that  the  settled  estates 
should  remain  under  the  joint  controul  of 
all  the  trustees ;  that  G.  L.  Baker  being 
a  solicitor  by  profession,  was  not  a  proper 
person  to  manage  landed  property,  and 
must  (if  appointed)  have  employed  an 
agent  under  him,  with  a  salary,  at  some 
expense,  to  look  after  the  affairs  connect- 
ed with  the  management  of  the  settled 
estates. 

The  answer  of  William  Bagot  was  simi- 
lar in  effect  to  the  answer  of  E.  A.  Bagot 
and  Richard  Levett. 

The  other  trustees,  Baker  and  Philli- 
more,  were  willing  to  comply  with  the  re- 
quisitions of  the  plaintiff,  Martha  Bagot,. 
and  to  act  according  to  the  directions  of 
the  Court.  The  sum  of  869/.  1 6i.  9c/.  had 
been  paid  into  court,  and  laid  out  in  the 
sum  of  942/.  1 8f .  Sd,  3/.  per  cent,  consols. 

The  different  documents,  letters,  &c. 
referred  to  in  the  bill  and  answers,  were 
made  the  subject  of  admission  between  the 
parties,  and  the  cause  having  come  on  to 
be  heard  before  the  Vice  Chancellor,  his 
Honour,  on  the  8th  of  May  1840,  decreed 
the  sum  *of  942/.  \Ss,  3</.,  3/.  per  cent, 
consols,  to  be  sold,  and  the  produce  thereof 
paid  to  the  plaintiff  Martha  Bagot,  for  her 
separate  use,  and  on  her  sole  receipt ;  and 
it  was  ordered,  that  the  receiver  G.  L. 
Baker  be  continued,  but  without  salary; 
and  the  costs  of  all  parties  were  ordered  to  be 
taxed,  except  the  costs  of  W.  Bagot,  E.  A. 
Bagot,  and  Richard  Levett;  and  the  plain- 
tiff Sir  W.  Pilkington,  as  the  next  friend  of 
Martha  Bagot,  was  directed  to  pay  such 
costs  when  taxed ;  and  the  amount  which 
should  be  so  paid  by  Sir  W.  Pilkington, 
together  with  his  own  and  the  plaintiff 
Martha  Bagot*s  costs,  were  ordered  to  be 
repaid  to  Sir  W.  Pilkington,  by  the  defen- 
dants W.  Bagot,  E.  A.  Bagot,  and  Richard 
Levett,  and  any  of  the  parties  were  to  be 
at  liberty  to  apply. 

From  that  decree  W.  Bagot,  E.  A.  Bagot, 
and  Richard  Levett,  presented  separate 
petitions  of  appeal,  which  now  came  on  to 
be  heard  before  his  Lordship. 
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Mr,  G,  Richards  and  Mr.  Walipole^  for 
the  appellants,  £.  A,  Bagot  and  Richard 
Levett. 

Mr,  Wigram^  for  the  appellant  W.  Bagot. 

Mr,  K,  Brace  and  ^r.  W,  L,  C.  Keene^ 
for  Martha  Bagot. 

Mr.  Jacob  and  Mr,  Kenyan  Parker^  for 
the  other  trustees,  Dr.  rhillimore  and 
W.  L.  Baker. 

On  behalf  of  Mrs.  Bagot,  the  revocation 
in  writing  of  the  16th  of  December  18S7, 
and  nnmeroos  letters  which  had  been  written 
bj  or  on  behalf  of  the  different  parties  to 
each  other,  bat  more  particularly  the  cor- 
respondence between  W.  Bagot  and  G.  L. 
Baker,  the  efiect  whereof  is  stated  in  the 
judgment,  were  relied  on ;  and  it  was  con- 
tended, that  the  proceedings  on  the  part  of 
W.  Bagot,  and  £.  A.  Bagot,  and  Richard 
Levett,  shewed  that  their  object  was  to 
}^aee  the  settled  property  under  the  hus- 
band s  controul ;  that  there  was  no  consi- 
deration shewn  on  the  part  of  W.  Bagot, 
in  respect  of  what  had  been  already  done 
by  M.  Bagot;  that  there  was  no  pretence 
for  calling  the  debts  provided  for,  the  debts 
of  M.  Bagot ;  that  the  conduct  of  E.  A. 
Bagot  and  Richard  Levett  in  November 
]8d8,  in  refusing  permission  to  M.  Bagot, 
who  was  without  income,  to  receive  a  small 
portion  of  the  sum  of  869/.  16«.  9</.,  and 
the  direction  to  the  tenants  not  to  pay  their 
rents,  except  on  production  to  them  of  the 
trustees'  receipts  in  writing,  was  oppres- 
sive; that  out  of  the  timber,  amounting 
altogether  to  nearly  4,000/.,  the  sum 
of  2,800/.  was  applied  in  satisfaction  of 
the  debts  of  W.  Bagot;  that  no  appeal 
bad  been  presented  against  the  order  of 
the  Vice  Chancellor,  for  the  appointment 
of  a  receiver  or  payment  of  the  balance  into 
court — Miines  v.  Busk  (1),  and  Martin  v. 
Miichell  (2). 

The  trustees  Baker  and  Phillimore,  by 
their  counsel,  expressed  their  concurrence 
in  the  decree  made  in  the  Court  below, 
and  submitted  to  act  as  the  Court  should 
direct. 

On  behalf  of  W.  Bagot,  it  was  said, 
that  everybody  except  the  defendant  G. 
L.  Baker,  approved  of  the  money  being 


applied  in  satisfaction  of  the  debts  of 
W.  Bagot ;  that  the  question  simply  was, 
whether  the  sum  of  869/.  16^.  9^.  ought 
to  be  paid  to  M.  Bagot,  or  in  payment 
of  her  debts ;  that  W.  Bagot  had  a  right 
to  say  to  M.  Bagot,  as  the  settlement 
said,  **  You  have  no  right  to  displace  tlie 
trustees ;"  that  W.  Bagot  was  allowed  to 
receive  the  rents  until  December  1887, 
and  to  incur  expenses  of  considerable 
amount  on  behalf  of  himself  and  M. 
Bagot,  and  in  respect  of  M.  Bagot's  ill- 
ness and  change  of  residence,  notwith- 
standing the  appointment  .of  the  receiver 
had  been  previously  revoked  by  M.  Bagot, 
but  which  revocation  was  not  made  known 
to  W.  Bagot  until  December  1837 — For-^ 
tescue  V.  Bamett  (3). 

On  behalf  of  £.  A.  Bagot  and  Richard 
Levett,  it  was  contended,  that  the  trustees 
named  in  the  articles  of  settlement,  for  the 
purpose  of  preserving  contingent  remain- 
ders and  raising  portions,  ought  not  to  have 
been  made  parties  to  the  suit,  and  that 
therefore  the  decree  was  erroneous  in 
directing  £.  A.  Bagot  and  Richard  Levett 
to  pay  those  parties  their  costs  of  the  suit ; 
that  die  receiver  was  appointed  by  the 
Court  below,  because  the  four  trustees 
could  not  agree  amongst  themselves ;  that 
it  was  not  a  matter  of  course  to  let  an 
equitable  tenant  for  life  into  possession  of 
the  settled  estates ;  that  the  costs  of  the 
trustees  ought  to  have  been  directed  to 
have  been  paid  out  of  the  fund  in  court, 
and  that  no  case  of  oppression  had  been 
proved  against  the  trustees,  £.  A.  Bagot 
and  Richard  Levett ;  nor  was  any  statement 
or  charge  of  oppression  on  their  part  con- 
tained in  the  bill. 

The  Lord  Chancellor. —  In  this  case 
the  plaintiff  Mrs.  Bagot  was,  previously  to 
her  marriage  with  the  defendant  W.  Bagot, 
entitled  to  considerable  property,  and 
amongst  others  to  the  estates  from  which 
the  timber  was  cut,  which  has  produced 
the  sum  of  942/.  \Ss.  8(/.,  3l.  per  cent, 
consolidated  annuities,  mentioned  in  the 
decree.  By  the  settlement  on  her  marriage, 
those  estates  were  covenanted  to  be  settled, 
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subject  to  the  life  estate  of  her  father,  who 
is  long  since  dead,  to  the  use  of  four  trus- 
tees, (of  whom  the  defendants  Egerton 
Arden  Bagotand  Richard  Levettare  two,) 
and  the  settlement  is  for  a  term  of  ninety- 
nine  years,  if  the  husband  and  wife  should 
so  long  live,  without  impeachment  of  waste, 
on  trust  to  receive  the  rents,  issues,  and 
profits,  and  after  discharging  the  outgoings, 
to  pay  and  apply  the  residue  to  and  amongst 
such  person  or  persons,  and  for  such  uses, 
intents,  and  purposes  as  the  plaintiff,  the 
wife,  should  alone,  and  from  time  to  time, 
and  without  her  husband,  notwithstanding 
her  coverture,  and  as  if  she  were  sole  and 
unmarried,  (but  not  by  way  of  anticipation), 
by  any  drafts,  notes,  orders,  or  writings 
signed  by  her  own  proper  hand,  direct  and 
appoint ;  and  in  default  of  such  appoint- 
ment, or  subject  thereto,  upon  trust  to  pay 
such  surplus  rents,  issues,  and  profits  to 
the  proper  use  of  the  wife  for  her  own  sole 
and  separate  use,  and  exclusive  of  her  hus- 
band, who  was  not  to  intermeddle  there- 
with, nor  were  the  s&me  or  any  part  thereof 
to  be  subject  or  liable  to  his  debts,  engage- 
ments, powers,  disposal,  or  controul ;  and 
the  receipts  of  herself,  and  her  appointees, 
were  to  be  a  sufficient  discharge  to  the 
trustees.  I  advert  to  the  terms  of  the 
trust  deed,  not  because  there  is  any  pecu- 
liarity in  them,  for  they  are  much  in  the 
usual  form,  but  for  the  purpose  of  shew- 
ing that  the  trustees  did  not  require  any 
knowledge  of  the  principles  of  this  Court 
applicable  to  the  subject :  they  had  only 
to  follow  the  directions  so  distinctly  given, 
and  to  perform  the  duty  in  the  terms  there 
introduced.  The  trustees  could  not  but 
know  the  object  of  their  appointment  was 
to  protect  the  wife  against  the  marital 
rights,  debts,  and  obligations  of  the  hus- 
band, and  their  duty  was  to  secure  to  her 
the  full  enjoyment  of  the  property,  accord- 
ing to  the  provisions  of  the  settlement,  as 
if  she  had  been  in  fact  unmarried.  It  will 
be  now  seen  how  they  performed  their 
duty. 

In  1836  the  trustees  appointed  the  hus- 
band receiver  of  the  estates,  and  the  wife 
signed  a  paper,  dated  the  16th  of  Decem- 
ber 18S6,  authorizing  the  trustees  to  pay 
200/.  per  annum  only  of  the  rents  to  her- 
self, and  the  remainder  to  her  husband. 


The  defendants,  E.  A.  Bagot  and  Richard 
Levett,  the  then  trustees,  admit  they  pre- 
sented this  document  to  the  plaintiff  for 
her  signature.  Whether  this  application 
of  the  income  of  the  wife's  separate  estate 
was  proper  or  not,  must  depend  on  circum- 
stances existing  at  the  time ;  in  many 
cases  there  could  be  no  objection  to  it. 
The  question  is  not  whether  the  applica- 
tion of  the  rents  was  proper,  but  whether 
it  was  right  to  procure  the  wife  to  sign  a 
paper,  which  purported  to  defeat  the  most 
important  provisions  of  her  settlement. 
The  object  of  that  settlement  was  to  leave 
her  the  liberty,  on  this  particular  payment 
being  made,  to  direct  the  application  of  it ; 
the  object  of  this  document  was  to  bind 
her  for  the  future  to  the  payment  of  all 
but  200L  per  annum  to  the  husband.  It 
is  true,  the  defendant  Levett  says,  he  in- 
formed her  at  the  time  she  would  possess 
the  power  of  revoking  it  when  she  pleased; 
but  if  it  was  not  intended  to  have  some 
binding  power  on  her,  why  was  she  asked 
to  sign  it  ?  And  it  appears  the  defendant, 
£.  A.  Bagot,  founded  his  resistance  to  the 
rights  of  the  wife,  whom  he  was  bound  to 
protect,  on  her  signature  to  this  paper. 
Soon  after  the  wife,  being  better  advised, 
signed  the  paper  dated  the  15th  of  April 
1837,  by  which  she  revoked  the  former 
paper  of  the  16th  of  December  1836,  and 
directed  the  payment  of  the  rents  to  her 
separate  use,  according  to  the  provisions 
of  the  settlement ;  there  is  no  doubt,  there- 
fore, of  the  time  at  which  this  act  of  the 
wife  was  communicated  to  the  trustees, 
but  they  admit  it  was  made  known  to  them 
in  the  December  following;  and,  I  pre- 
sume, this  is  what  Mr.  £.  A.  Bagot  calls 
an  official  communication,  for  in  a  letter  of 
his,  of  the  13th  of  December  1837,  he 
says,  "  Mrs.  Bagot's  revocation  has  now 
been  officially  laid  before  them;"  but  that 
they  never  objected  to  the  application  of 
the  rents,  as  directed  by  the  paper  of  De- 
cember 1836,  and  endeavoured,  by  all 
means  in  their  power,  to  keep  her  bound 
by  the  terms  of  that  paper,  is  proved  by 
the  correspondence,  for  Mr.  E.  A.  Bagot, 
in  a  letter  of  the  23rd  of  April  1837,  insists 
on  the  performance  of  the  terms  of  that 
paper.  Instead  of  receiving  protection 
from  the  trustees,  the  wife  was  under  the 
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necessity,  in  January  1838,  of  giving  no- 
tice to  Mr.  Fowler,  the  manager,  not  to 
pay  the  rents  to  the  husband ;  and  on  Mr. 
baker,  one  of  the  trustees,  intimating  his 
intention  of  himself  receiving  the  rents,  a 
notice  was  served  on  the  tenants  and  ma- 
nager, in  the  name  of  the  husband,  not  to 
pay  any  rents  except  to  such  person  as 
was  authorized  by  all  the  four  trustees  to 
receive  them.  The  obvious  and  necessary 
result  was,  that  the  wife  was  deprived  of 
the  enjoyment  of  her  property,  and  this 
Court  interposed  by  the  appointment  of 
Mr.  Baker  as  receiver. 

The*  sum  of  94S/.  ISs.  Sd.,  31.  per  cents, 
mentioned  in  the  decree,  is  the  investment 
of  869/.  16;.,  mentioned  in  the  bill,  and  is 
the  ultimate  balance  of  a  large  sum  of 
nearly  4,000/.,  the  produce  of  timber  cut 
on  the  wife's  estate  aAer  her  father's  death, 
and  under  the  authority  of  the  trust  for 
ninety-nine  years,  without  impeachment  of 
waste. 

No  question  being  raised,  as  to  whether 
the  timber  was  properly  cut,  the  produce 
of  it  was  payable  to  the  wife  under  the 
settlement  for  her  separate  use,  but  the 
husband  claims  it  on  the  ground,  that  if 
he  survives  his  wife  he  will  be  tenant  for 
life  without  impeachment  of  waste;  and 
this  is  gravely  set  up  by  the  trustees  as  a 
reason  for  withholding  this  timber  money 
from  the  wife.  They  also  insist,  that  the 
wife  has  parted  with  her  interest  by  agree- 
ing that  the  timber  should  be  cut,  and  the 
proceeds  applied  in  payment  of  the  hus- 
band's debts,  and  the  timber  was  accord- 
ingly sold  on  the  28th  of  February  1837, 
and  afterwards  cut  down.  It  is  not  mate- 
rial to  inquire  what  proof  there  is  (if  any) 
of  such  arrangement,  it  being  clear,  that  if 
it  were  made  as  it  is  stated,  it  is  not  bind- 
ing on  her,  and  there  is  no  evidence  of 
any  direction  binding  on  her  as  to  the  appli- 
cation of  the  timber  money.  The  paper, 
dated  the  ^th  of  April  1837,  merely  di- 
rected the  payment  of  the  timber  money 
into  Messrs.  Drummonds',  subject  to  the 
directions  of  the  trustees ;  and  the  alleged 
agreement  of  April  1837  is  wholly  inope- 
rative as  an  appropriation  of  her  separate 
property,  and  yet  this  sum  the  defendants, 
the  trustees,  have  throughout  taken  from 
her,  and  by  their  answer  insist  she  is  not 


entitled  to.  They  have  throughout  endea- 
voured to  aid  the  husband  in  defeating  the 
wife's  enjoyment  of  her  separate  estate, 
instead  of  protecting  her  in  the  enjoyment 
of  it,  which  it  was  their  duty  to  do,  and 
this  is  not  a  case  in  which  adverse  claims 
of  the  husband  and  wife  have  prevented 
them  from  performing  their  duty  as  trus- 
tees. There  was  nothing  to  make  a  suit 
necessary  if  they  had  specifically  performed 
the  duty  pointed  out  to  them  in  the  settle- 
ment ;  it  has  become  necessary,  from  the 
unfounded  claims  of  the  husband,  impro- 
perly recognized  and  supported  by  the 
trustees.  I  think,  therefore,  the  Vice 
Chancellor's  decree  has  most  properly  di- 
rected the  three  to  pay  the  costs  of  the 
suit. 

The  decree  is  also,  I  think,  correct  in 
continuing  the  receiver;  no  motion  was 
ever  made  to  discharge  Mr.  Baker  from 
that  office,  and  it  is  clear  there  must  either 
be  a  new  appointment  of  trustees,  or  the 
receiver  must  be  continued;  and  without 
saying  whether,  after  what  has  passed,  the 
Court  will  leave  the  wife  in  the  hands  of 
the  two  appealing  trustees,  it  is  manifest 
the  property  cannot  be  managed  by  the 
four. 

It  is  then  objected,  that  the  defendant, 
the  husband,  and  two  of  the  trustees  were 
made  to  pay  the  costs  of  those  entitled  in 
remainder,  and  who  are  not  necessary 
parties  to  the  suit,  and  I  agree  there  ought 
not  to  have  been  any  necessity  for  making 
them  parties  ;  these  defendants,  however, 
cannot  make  the  objection,  because  the 
claim  they  set  up,  on  the  part  of  the  hus- 
band, as  being  entitled  to  a  tenancy  for 
life  in  the  timber  money,  raises  a  question, 
however  untenable,  in  which  the  other 
persons  entitled  in  remainder  are  inter- 
ested. I  think  the  plaintiff  has  been  very 
temperate  in  the  decree  she  has  asked  of 
the  Court;  and  as  she  has  asked  no  more, 
it  is  not  important  to  consider  what  she 
might  have  been  entitled  to,  if  she  had 
enforced  her  rights  to  the  full  extent. 

The  appeal  of  the  trustees  is  merely  for 
costs ;  on  the  merits  I  do  not  think  there 
is  any  foundation  for  either  of  the  appeals, 
and  therefore  dismiss  both,  with  costs. 
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BARNARD  V.  PUMPRETT. 


fVill —  Construction — Legacy — Executor 
'^Admission  of  Assets — Personal  Liability, 

A,  by  his  rvill,  bequeathed  the  sum  of 
500 L  to  each  of  the  children  of  his  sister 
M,  each  of  the  sons  to  be  entitled  to 
his  share,  on  his  arriving  at  the  age  of 
twenty-five  years,  and  the  daughter  on  her 
arriving  at  twenty^one,  or  on  the  day  of 
marriage,  to  be  paid  to  them  by  A*s  executor 
(his  son)  thereinafter  named,  immediately  on 
such  child  attaining  the  said  age  or  day  of 
marriage  respectively.  A,  by  the  same  wiU, 
gave  an  annuity  of  20L  to  his  sister  B,  for 
her  life,  to  be  paid  by  his  executor,  and  then 
bequeathed  all  his  personal  estate  to  his 
executor,  subject  to  the  aforesaid  payments. 
The  executor,  shortly  after  A*s  death,  by 
letters,  acknowledged  the  right  of  the  chiU 
dren  of  C  to  the  legacies,  and  promised  to 
pay  them  when  due,  and  afterwards  paid  a 
sum  of  1 00/.  to  one  of  the  legatees,  and  also 
made  payments  on  account  of  the  annuity  of 
201.  to  the  annuitant.  The  executor,  in  his 
answer  fled  to  the  bill  of  the  legatees,  laid 
claim  to  a  considerable  part  of  the  testator's 
personal  estate,  as  the  subject  of  gift  to  him 
by  A,  previously  to  his  death,  and  also  tn- 
sisted  that,  according  to  the  true  construction 
of  the  will,  the  legatees  were  entitled  to  one 
sum  only,  of  5001,  amongst  them,  and  not  to 
distinct  legacies  of  5001,  each,  the  payments 
having  been  made  and  letters  written  by  him 
(as  he  alleged  J  inadvertently,  and  under  a 
nUsapprehension  of  the  real  facts : — Held, 
that  the  defendant,  the  executor,  not  having 
satisfactorily  proved  the  alleged  fact  of  the 
gift  to  him,  of  parts  of  A*  s  personal  estate 
previously  to  A's  death,  and  having  peculiar 
and  intimate  knowledge  of  the  estate  andpro^ 
perty  of  A,  who  was  his  father,  and  with  wJumi 
he  had  been  in  partnership  shortly  previous 
to  his  death,  ana  not  having  within  a  reason* 
able  time  recalled  his  promise  to  pay  the 
legacies,  was  personally  liable  to  pay,  not 
one  sum  of  500/.,  but  the  several  legacies 
of  5001.  each. 

The  Court  will  relieve  an  executor  from 
an  admission  of  his  liability  to  pay  legacies 
if  made  incautiously  and  by  mistake,  if  he 


recall  the  same  within  a  reasonable  time  after 
discovery  of  the  mistake. 

Semble — T/iat  payment  of  interest  upon 
a  legacy,  or  a  declaration  that  a  legacy  is 
ready  for  the  legatee  at  twenty-one,  will  be 
held  to  be  an  admission  of  assets. 

Semble — That  a  widow,  the  executrix  of 
her  husband,  having  refused  to  pay  legacies 
given  by  her  husband's  will,  and  having 
stated  as  a  reason  for  such  refusal  that  the 
personal  estate  was  out  on  mortgage,  the 
same  was  a  sufficient  admission  of  assets. 

Semble,  edso,  that  forbearance  of  a  pre" 
sent  demand  on  payment  of  interest,  is  a 
sufficient  consideration  to  make  an  ekecutor 
personally  liable  on  a  contract. 

The  bill  in  this  case  was  filed  in  May 
1838,  by  five  several  legatees,  against  the 
executor,  for  the  payment  of  legacies  of 
5001,  each,  bequeathed  by  the  will  of  John 
Pumfrett,  which  was  as  follows : — **  I  give 
and  bequeath  the  sum  of  500/.  to  each  of 
the  children  of  my  sister,  Mary,  the  wife 
of  Philip  Barnard,  each  of  the  sons  to  be 
entitled  to  their  respective  shares  on  his 
arriving  at  the  age  of  twenty-five  years, 
and  the  daughter  on  her  arriving  at  the 
age  of  twenty-one  years,  or  on  the  day  of 
marriage,  to  be  paid  to  them  by  my  exe- 
cutor hereinafter  named,  immediately  on 
such  child  attaining  the  said  age  or  day  of 
marriage  respectively.  I  give  and  be- 
queath unto  my  sister  Mary  Barnard  an 
annuity  of  201.  for  her  life.  I  give  and 
bequeath  to  my  sister  Ann  £^is  an  annuity 
of  201.  for  her  life,  and  I  direct  the  annui- 
ties of  20l.  each  shall  be  paid  by  my 
executor."  The  testator  then  proceeded 
to  bequeath  all  his  personal  estate,  of  every 
description,  subject  to  the  payment  of  his 
debts,  funeral  and  testamentary  expenses, 
and  the  said  annuities  and  legacies  there- 
inbefore bequeathed,  unto  his  son  George 
Betts  Pumfrett,  and  he  made  him  the  de* 
visee  of  his  real  estates. 

The  testator  died  in  May  1836,  and  his 
will  was  proved  by  his  son  on  the  6th  of 
August  1836.  The  testator,  at  the  time 
of  his  death,  was  possessed  of  considerable 
personal  estate,  and  seised  also  of  some 
real  estates.  The  plaintiffs  were  the  five 
children  of  the  testator's  sister,  living  at  the 
death  of  the  testator,  two  of  whom  only  liad 
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attained  the  age  of  twenty*  five  years :  the 
annuitant,  Ann  Edis,  was  living  at  the  time 
of  Biiing  the  bill,  and  had  been  paid  her  an- 
nuity by  the  defendant  G.  B.  Pumfrett  since 
the  testator's  death ;  and,  in  the  month  of 
February  1 838,  the  defendant,  G.  B.  Pum- 
frett, paid  to  P.  L.  Barnard,  one  of  the 
plaintiffs,  99/.  Ids.  on  account  of  his  legacy 
of  600/.  The  defendant,  on  the  ^9th  of 
May  1836,  wrote  and  sent  to  the  plaintiff, 
P.  L.  Barnard,  a  letter  of  that  date,  which 
was  as  follows: — "My  dear  P.— By  the 
last  will  of  my  father  I  perceive  you  are 
entitled  to  a  legacy  of  500/.,  to  be  paid  to 
you  on  your  attaining  the  age  of  twenty- 
five  years,  the  same  legacy  of  500/.  to  each 
of  your  brothers  on  attaining  the  same 
age,  and  a  similar  sum  to  your  sister  on 
her  arriving  at  twenty- one.  The  above 
legacies,  I  assure  you,  shall  be  most  cheer- 
fully paid  to  you  all,  in  just  compliance 
with  your  late  dear  uncle's  request,  and  I 
only  hope  that  the  best  success  may  attend 
you  whenever  you  see  an  opportunity  to 
employ  it ;  there  is,  however,  one  thing  I 
must  beg  to  be  allowed  to  caution  you 
against — a  hasty  or  premature  embarking 
into  speculative  theories — 500/.  is  a  pretty 
little  round  sum  that  may  very  soon  be 
melted,  without  consideration,"  &c.  On 
the  16th  of  June  18&7,  the  defendant  wrote 
and  sent  another  letter  to  the  plaintiff  P. 
L.  Barnard,  and  which  was  of  that  date, 
and  was  as  follows  : — *'  I  am  in  hopes  that 
in  the  course  of  a  few  days  I  shall  be 
enabled  to  place  your  money  out  on  mort- 
gage; the  party,  however,  has  not  yet 
made  up  his  mind  if  he  mortgages  or  sells ; 
should  he  do  the  latter,  the  money  will  be 
useful  to  me,  so  that  you  need  be  under 
no  apprehension  respecting  interest.  I 
hope  in  the  course  of  a  short  time  seeing 
you  again.  Yours  truly,  G,  B.  P."  The 
bill,  besides  stating  the  facts  already  men- 
tioned, charged  that  the  whole  of  the 
mortgage  and  other  specialty  and  simple 
contract  debts  of  the  testator  were  at  his 
death,  and  were  at  that  time,  as  between 
the  plaintiffs  and  the  defendant,  payable 
out  of  the  real  estate  of  the  testator ;  and 
that,  if  necessary,  the  real  and  personal 
estate  and  assets  of  the  testator  ought  to 
be  marshalled,  in  order  to  give  effect  to 
the  rights  and  interests  of  the  plaintiffs  ; 
that  the  testator  and  the  defendant  were  in 


partnership  together,  as  brewers,  from  No- 
vember 1821  until  October  1883,  and  made 
great  profits  as  such  co-partners ;  that 
thenceforward  the  testator  let  the  brewery 
premises  to  the  defendant  at  a  rent  of  1 60/. 
a  year ;  that,  on  the  testator's  death,  there 
was  due  from  the  defendant  to  the  testator's 
estate  a  considerable  sum  of  money  in 
respect  of  arrears  of  rent  for  the  brewery 
premises,  and  for  loans  made  by  the  tes- 
tator to  the  defendant  at  different  times 
during  the  testator's  life ;  that  the  defen- 
dant had  received  the  debts  due  to  the 
firm,  and  had  never  accounted  for  the 
same  to  the  said  testator  during  his  lifetime, 
or  to  his  estate  since  his  .decease  ;  and  the 
bill  prayed,  at  considerable  length,  that  it 
might  be  declared  that  the  defendant  was 
personally  liable  to  pay  and  secure  the 
several  legacies  of  500/.  each,  with  interest ; 
that  the  plaintiffs  might  be  declared  to 
have  a  lien,  in  respect  of  their  legacies, 
upon  the  testator's  personal  estate ;  and 
also  upon  the  testator's  real  estates,  to  the 
extent  of  such  part  of  the  personal  estate, 
and  the  value  thereof,  as  should  appear  to 
have  been  paid  in  the  satisfaction  of  the 
testator's  debts ;  and  that  accounts  might 
be  taken  of  the  personal  estate  of  the 
testator  received  by  the  defendant,  and 
the  profits  acquired  from  the  business  since 
the  determination  of  the  partnership  in 
1833;  and  that  the  real  and  personal 
estates  of  the  testator  might  be  duly  mar- 
shalled. 

The  defendant,  by  his  answer  (amongst 
other  things),  stated,  that  on  the  determi- 
nation of  the  partnership  between  himself 
and  the  testator  in  October  1833,  the  latter 
let  the  premises,  on  which  the  partnership 
business  was  carried  on,  together  with  the 
dwelling-house  in  which  the  testator  and 
the  defendant  resided,  to  the  defendant,  at 
a  rent  of  160/.,  and  gave  to  the  defendant 
the  whole  of  the  plant  not  connected  with 
the  freehold  of  the  premises,  including  the 
horses,  carts,  waggons,  drays,  and  other 
things  which  had  been  used  in  the  part- 
nership business;  and  on  the  12th  of  the 
same  month  of  October,  gave  defendant  a 
sum  of  300/.,  and  on  the  30th  of  the  same 
October,  a  further  sum  of  300/.,  to  enable 
the  defendant  to  carry  on  the  said  business, 
but  delivered  over  the  remaining  stock  of 
the  said  partnership  to  the  defendant  on  a 
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valuation  fixed  between  them,  the  amounts 
whereof,  making  in  the  whole  255L  1 5s.  Go^., 
were,  by  the  testator,  charged  in  an  account 
between  the  testator  and  the  defendant, 
and  afterwards  paid  and  satisfied  by  the 
defendant  to  the  said  testator,  who  reserved 
to  himself  all  the  debts  due  to  the  partner- 
ship, amounting  to  1,589/.  17«.  6d.,  as  his 
own  absolute  property,  whereof  the  testa- 
tor personally  collected  83/.  \9s.  Icf.,  and 
the  defendant  received  and  accounted  for, 
unto  the  said  testator,  the  sum  of  1,440/. 
3s.  9(/.,  making  together  the  sum  of  1,524/. 
2s.  lOd.t  and  whereof  the  residue  remain- 
ing due,  to  the  amount  of  65/.  14:r.  8(/., 
was,  at  the  time  of  the  death  of  the  said 
testator,  bad,  and  barred  by  the  statutes 
made  for  the  limitation  of  actions.  The 
defendant  further  stated,  tliat  in  or  about 
February  1838,  but  in  ignorance  of  the 
liability  of  the  personal  estate  of  the  tes- 
tator to  answer  the  mortgage  debts  of  the 
testator,  and  supposing  that  the  testator's 
devised  real  estate  was  liable  to  answer 
the  legacies,  he  paid  to  the  plaintiff,  P.  L. 
Barnard,  the  sum  of  99/.  Ids.,  as  the 
defendant,  in  such  ignorance,  considered 
on  account  and  in  part  of  the  last-named 
plaintiff's  alleged  legacy  of  500/. ;  that  the 
sum  of  533/.  Os.  \0d.  was  the  total  balance 
in  his  hands  arising  from  the  testator's 
personal  estate,  which  the  defendant  claim- 
ed to  retain  towards  payment  of  the  testa- 
tor's specialty  debts,  for  which  the  defen- 
dant was  bound  as  his  heir-at-law.  The 
defendant  denied,  by  his  answer,  that  he 
had  ever  admitted  assets  sufficient  to  pay 
the  legacies  given  by  the  will,  although 
the  defendant,  erroneously  believing  that 
the  whole  estate  of  the  testator  was  liable 
to  the  payment  of  the  said  legacies  until 
otherwise  advised,  had  so  written  and 
spoken  of  the  estate  of  the  testator,  as 
very  probably  to  induce  others  to  believe 
that  diere  was  estate  of  the  testator  sufB- 
cient  and  applicable  to  the  payment  and 
satisfaction  of  such  legacies  ;  and  the  de- 
fendant stated,  that  the  whole  of  the  tes- 
tator's personal  estate  was  not  sufficient 
for  the  payment  of  his  debts  and  funeral 
and  testamentary  expenses;  and  he  sub- 
mitted that  none  of  the  plaintiffs  were  enti- 
tled to  legacies  of  500/.  each,  with  interest; 
and  stated  his  belief,  that  the  testator  in- 
tended only  to  give  the  plaintiffs  one  sum 


of  500/.  between  them  in  equal  shares, 
and  that  the  words  *'  each  of,"  were  intro- 
duced into  the  will  between  the  words 
"bequeath  the  sum  of  500/.  to,"  and  the 
words,  *'  the  children  of  my  sister,  the  wife 
of  P.  Barnard,"  by  mistake. 

The  parties  entered  into  admissions  in 
writing,  by  which  entries  of  sums  contained 
in  certain  account  books  kept  by  the  defen- 
dant, were  acknowledged  to  be  in  his  hand- 
writing; and  a  long  correspondence  be- 
tween the  solicitors  of  the  respective  parties, 
which  took  place  principally  in  and  sub- 
sequently to  March  1838,  (including  the 
letters  of  the  29th  of  May  1836,  and  the 
6th  of  June  1837,)  was  also  the  sub- 
ject of  admission;  the  defendant  exa- 
mined two  persons  of  the  nafne  of  Allen 
and  Warsop  as  witnesses,  who  proved  die 
determination  of  the  partnership  between 
the  defendant  and  his  father  in  October 
1333,  as  alleged  in  the  answer,  and  the 
gifts  by  the  father  to  the  defendant,  of  large 
sums  of  money  to  enable  him  to  carry  on 
the  business. 

After  the  cause  had  been  heard  by  the 
Master  of  the  Rolls,  his  Lordship,  on  the 
12th  of  June  1840,  decided  that  each  of 
the  plaintiffs  was  entitled  to  a  legacy  of 
500/.,  according  to  the  intention  of  the 
testator,  as  it  was  clearly  expressed  in  the 
will:  and  that  as  the  executor  had  ex- 
pressly undertaken  to  pay  those  legacies, 
and  had  actually  paid  a  part  of  one  of  them, 
and  had  also  paid  the  annuity  of  201.  per 
annum — while  from  his  particular  position 
he  must  have  been  well  acquainted  with 
the  state  and  amount  of  his  father's  pro- 
perty— he  must  be  considered  to  have 
rendered  himself  personally  liable  to  the 
legatees,  and  that  he  must  be  decreed  to 
pay  them  their  respective  legacies  in  full. 
The  defendant  appealed  from  the  decree  of 
the  Master  of  the  Rolls. 

Mr.  Willcock  appeared  in  support  of  the 
appeal. 

Mr.  G.  Richards  and  Mr.  BUlon,  contri. 

For  the  appellant  it  was  contended,  that 
the  real  intention  of  the  testator  was,  to 
give  one  legacy  only  of  500/.  amongst  all 
the  plaintiffs,  and  not  to  each  a  distinct 
legacy  of  500/. ;  that  the  assent  by  the  defen- 
dant of  the  right  of  each  of  the  plaintiffs  to 


HILARY  TERM,  1841. 


127 


a  distinct  legacy  of  5001,  was  a  mistake, 
and  that  he  ought  not  to  be  personally 
bound  by  it,  but  to  be  relieved  from  such 
assent  on  his  subsequent  discovery  of  the 
mistake  on  the  investigation  of  the  accounts; 
that  the  testator's  real  estate  was  not  liable 
to  the  payment  of  the  legacies  (supposing 
the  plaintiffs  entitled  to  distinct  legacies  of 
500/.  each,)  in  case  the  Court  should  be  of 
opinion  that  the  defendant  was  not  per- 
sonally liable  to  the  payment  of  the  le-* 
gacies. 

For  the  respondents,  the  plaintiffs,  it 
was  contended,  that  the  testator's  real  es- 
tate was  liable  to  the  payment  of  the  plain- 
tiffs' legacies,  the  executor  taking  it  on  the 
condition  of  paying  the  legacies ;  that  the 
defendant,  by  the  letters  written  by  him  of 
the  S9th  of  May  1836,  and  16th  of  June 
1837,  and  by  payment  of  the  annuity  of 
20/.  to  A.  Edis,  had  admitted  assets  suffi- 
cient to  pay  the  plaintiffs'  legacies,  and  was 
personally  liable  to  pay  the  same ;  that  if 
an  executor  paid  part  of  one  legacy,  the 
pajrment  bound  him  as  to  the  other  legacies 
bequeathed  by  the  will. 

Amongst  the  authorities  cited  in  the 
course  of  the  arguments,  were  the  follow- 
ing:— 

Bradly  v.  Heathy  3  Sim.  543. 

Cook  V.  Martyn,  2  Atk.  2. 

Parker  v.  Feamley,  %  Sim.  &  Stu.  592. 

Finch  V.  HaUersky,  3  Russ.  345,  n. 

The  Lord  Chancellor. — If  all  which 
the  defendant  has  stated  in  his  answer  had 
been  proved,  and  if  the  construction  of  the 
will  contended  for  by  him,  were  to  be  as- 
sumed to  be  the  true  construction,  this 
would  be  a  case  of  much  hardship  and 
some  difficulty ;  but  as  no  evidence  is  ad- 
duced as  to  any  of  the  important  circum- 
stances stated  (and  no  importance  can  be 
attached  to  the  evidence  of  David  Allen 
and  John  Warsop,)  I  do  not  think  that  such 
a  character  can  be  attributed  to  it.  As  to 
the  construction  of  the  will,  whatever  spe- 
culation may  have  been  indulged  in  as  to 
the  real  intention  of  the  testator,  it  is  quite 
dear  that  the  terms  used  are  such  as  to 
denote  a  gift  of  500/.  to  each  of  the  chil- 
dren of  his  sister  Mary,  and  the  ground  on 
which  my  judgment  is  founded,  makes  it 


unnecessary  for  me  to  express  any  opinion 
on  the  other  points  suggested,  as  to  which 
the  defendant  says,  that  he  was  mistaken. 
If  he  was  not  mistaken,  or  if  what  he  now 
claims  as  gifts  from  his  father  cannot  be 
proved  by  him  to  have  been  so,  (and  of  the 
fact  he  has  not  given  any  evidence  that 
can  be  relied  on,)  then  the  decree  of  the 
Master  of  the  Rolls  is  as  consistent  with 
the  real  justice  of  the  case,  as  I  believe  it 
to  be  with  the  principles  of  law ;  and  in 
that  case  the  defendant  will  have  nothing 
to  regret  in  the  course  which  he  followed 
up  to  March  1838,  when  he  seems  for  the 
first  time  to  have  entertained  the  idea  of 
disputing  the  title  of  the  plaintiffs.  The 
testator  died  in  May  1 836,  and  the  defen- 
dant, his  son,  was  the  residuary  legatee 
and  devisee  of  all  his  real  and  personal 
estate ;  and  not  only  from  the  situation  of 
the  son,  but  as  partner  with  his  father, 
he  must  be  supposed  to  be  well  acquainted 
with  the  particulars  of  his  property ;  he 
must  have  been  aware  whether  those  por- 
tions of  the  property  which  he  now  claims 
as  gifb  from  his  father,  were  so  in  fact,  or 
constituted  part  of  his  property,  applicable 
to  the  payment  of  his  debts  and  legacies. 
With  all  these  means  of  information  he 
finds  upon  the  will,  legacies  given  of 
500/.  each  to  the  nephews  and  nieces  of 
his  father,  and  an  annuity  of  20/.  per  an- 
num to  their  mother,  his  father's  sister, 
who  is  since  dead,  and  20/.  to  another 
sister,  Mrs.  Edis.  The  defendant,  by  a 
letter,  dated  the  29th  of  May  1836,  written 
by  him  to  the  plaintiff  Philip,  informs  him 
that  he  is  entitled  to  the  legacy  of  500/r 
to  be  paid  to  him  on  his  attaining  the  age 
of  twenty- five,  and  the  same  legacy  to 
each  of  his  brothers  on  their  attaining  the 
same  age,  and  a  similar  sum  to  his  sister  on 
her  attaining  twenty-one,  and  then  proceeds, 
"The  above  legacies,  I  assure  you,  my 
dear  Philip,  shall  be  most  cheerfully  paid 
to  you  all,  in  just  compliance  with  your 
late  dear  uncle's  request. — I  shall,  as  soon 
as  the  legal  time  arrives  for  payment,  give 
you  notice,  so  that  you  may  please  your- 
self in  what  way  you  would  like  to  receive 
it."  This  letter  was  written  very  shortly 
after  the  testator's  death,  before  the  will 
was  proved.  Under  ordinary  circumstances, 
therefore,  there  might  not  be  just  grounds 
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for  binding  the  writer  to  the  terms  used 
in  it. 

The  case,  however,  is  peculiar,  from  the 
knowledge  the  defendant  must  have  had 
of  the  property ;  and  after  he  proved  the 
will,  and  up  to  March  1888,  he  not  only 
did  not  say  or  do  anything  recalling  the 
representation  and  promise  contained  in 
that  letter,  but  continued  to  act  and  to  ex- 
press himself  in  strict  conformity  with 
what  he  had  so  written.  I  do  not  find  it 
proved  at  what  time  the  plaintiff  Philip 
attained  the  age  of  twenty- five,  but  it  must, 
I  presume,  have  been  before  the  16th  of 
June  1837,  for,  by  a  letter  of  that  date, 
the  defendant  considers  all  the  legacies  of 
500/.  as  payable  ;  for  he  says,  "  I  am  in 
hopes  that  in  the  course  of  a  few  days  I 
shall  be  able  to  place  your  money  out  on 
mortgage.  The  party,  however,  has  not 
yet  made  up  his  mind  whether  he  will 
mortgage  or  sell ;  should  he  do  the  latter, 
the  money  will  be  useful  to  us,  so  that 
you  may  be  under  no  apprehension  re- 
specting the  interest."  The  money  was 
not  placed  out  on  mortgage;  the  case, 
therefore,  arose  provided  for  in  this  letter, 
viz.  the  defendant  borrowing  and  retaining 
it  himself,  and  becoming  therefore  liable 
by  his  own  undertaking  to  pay  interest 
upon  it.  And  so  it  has  remained  until  the 
present  time,  except  that  in  the  February 
following  (1838)  the  defendant  paid  99/. 
19«.,  in  part  payment  of  this  legacy.  The 
defendant  also  paid  the  annuity  of  Mrs. 
Edis  from  the  death  of  the  testator. 

These  letters  and  this  dealing  with  the 
legatees,  was  an  assent  to  the  legacies,  and 
an  admission  of  assets,  and  an  admission 
to  one  legatee  is  an  admission  to  all.  It 
has  been  held  in  equity,  that  an  executor 
by  taking  a  grant  of  a  term  from  a  person 
to  whom  it  was  bequeathed  (1),  or  an  exe- 
cutor saying,  "I  intend  him  to  have  his 
legacy  according  to  the  devise"  (2),  or  that 
"  the  legacy  is  ready  for  him  whenever  he 
will  call  for  it"  (3),  constitutes  a  good  as- 
sent to  a  legacy.  In  this  case,  all  the  cir- 
cumstances which  separately  occur  in  those 
cases  are  found  combined.     There  is  the 

(1)  Wentw.  ExoM.  214. 

(«)  Shep.  Touch.  436. 

(3)  Hawkes  v,  Saunders,  1  Cowp.  289. 


assent  to  the  legacy,  the  promise  to  pay, 
and  the  borrowing  of  the  sum  by  the  exe- 
cutor from  the  legatee. 

In  the  cases  in  which  it  has  been  held 
that  a  representative  has  become  personaUy 
liable  for  a  legacy,  the  liability  has  been 
put  on  different  grounds.  In  some  cases, 
that  which  had  taken  place  amounted  to 
an  admission  of  assets  ;  in  others,  the  re- 
presentative had  sufficient  assets,  and  had 
undertaken  personally  to  pay.  In  the 
case  of  The  Corporation  of  the  Clergymen's 
Sons  v.  Swainson  (4),  payment  of  the  in- 
terest upon  a  legacy  was  held  to  be  an 
admission;  and  in  Campbell  v.  Radnor 
(5),  a  widow,  the  executrix  of  her  husband, 
having  refused  to  pay  legacies  given  by 
her  husband's  will,  and  having  stated  as  a 
reason  for  such  refusal,  that  his  personal 
estate  was  out  on  mortgage,  was  held  to 
amount  to  a  sufficient  admission  of  assets 
to  pay  the  husband's  legacies.  It  does 
not  appear  in  Horsley  v.  Chaloner{%\ 
what  had  been  done  by  the  executor ;  but 
the  Master  of  the  Rolls  says,  **he  was 
personally  liable  on  a  declaration,  that  a 
legacy  was  ready  for  the  legatee  at  twenty- 
one."  In  Hawkes  v.  Saunders  (7),  the 
admission  oi  assets  was  held  to  be  a  suffi- 
cient consideration  to  support  a  promise 
to  pay  a  legacy.  And  in  Childs  v.  Monms 
(8),  forbearance  of  a  present  demand  on 
payment  of  interest,  was  held  to  be  a  syffi- 
cient  consideration  to  make  an  executor 
personally  liable  on  a  contract. 

In  this  case,  therefore,  all  the  circum- 
stances concur  which  have  been  held  neces- 
sary to  make  an  executor  personally  liable; 
and  no  attempt  is  made  to  support  by 
evidence,  any  case  upon  which  the  Court 
has  thought  it  just  to  relieve  executors 
from  an  incautious  admission  of  liability. 
I  am,  therefore,  of  opinion,  that  the  decree 
of  the  Master  of  the  Rolls  is  well  founded, 
and  that  the  appeal  must  be  dismissed 
with  costs. 

(4)  1  Ves.  Ben.  75. 

(5)  1  Bro.  C.C.  «71. 

(6)  «  Ves.  sen.  83. 
(7)1  Cowp.  289. 

(8)  2  Brod.  &  Biog:.  460. 
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Annuity — Clergy — Trustee^  Purchase  by 
^SUUiUe. 

A  pmrchase  of  an  anmniy  by  a  party 
standing  m  afdmciary  situation^  set  aside. 

The  rule  of  the  Ctmrt^  relative  to  puT" 
ehases  made  by  parties  standing  m  afidu" 
dory  situation,  is  not  confined  to  particular 
classes  of  persons,  as  trustees,  soUcitorSf 
and  guardians,  but  affects  all  persons  coming 
within  the  principle  of  the  rule;  and  no  per^ 
sons  mil  be  permitted  to  purchase  interests 
when  they  have  duties  to  discharge  which 
are  ineoHsistent  with  their  character  ofpur-^ 
chasers. 

A  party  who  is  intrusted  to  sell  and 
manage  Jor  others,  undertakes,  in  the  moment 
in  whtck  he  becomes  a  trustee,  not  to  manage 
for  the  benefit  and  advantage  of  himself. 

For  the  fiicts  of  this  case,  the  authorities 
cited  by  counsel,  on  the  hearing  before 
the  Master  of  the  Rolls,  and  his  Lord- 
ship's judgment,  Tide  9  Law  /.  Rep.  (n.s.) 
Chaac.  377.  From  the  decision  of  his 
Lordship  in  favour  of  the  plaintiff,  the 
defoidant  King  appealed. 

Mr.  Wigram  and  Mr,  R.  W.  E,  Forster^ 
for  th«  respondents. 

Mr.  Q,  Richards  and  Mr.  Heberden,  for 
the  appellants* 

Jan.  15. — The  Lord  Chakcvllor,  on 
this  day,  delivered  his  judgment  on  the 
appeal.  ~  I  have  looked  through  the  cases 
referred  to  in  the  course  of  the  argument, 
and  I  find  no  reason  to  alter  the  opinion  I 
then  formed.  The  Bishop  of  Rochester 
was  not  in  a  situation  that  enabled  him  to 
desA  wiik  the  property  in  question  as  he 
has  done;  and  the  Master  of  the  Rolls 
very  properly  expressed  an  opinion  that 
&ere  was  nothing  in  the  transaction  that 
could  at  all  reflect  on  the  bishop's  conduct, 
for  the  bmhop  only  intervened  in  the  matter 
when  the  adyance  of  the  money  required 
could  not  be  obtained  from  other  sources, 
on  the  same  beneficial  terms  as  were 
oflfered  by  him.  The  bishop  was  not,  at 
the  time  of  the  transaction,  aware,  nor  had 
he  his  attention  suflSciently  drawn  to  the 
rules  of  this  court  relative  to  purchases 
made  hf  persons  holdmg  confidential  situ* 
Nbw  Sbries,  X.— Chanc. 


ations.     The  observations  I  have  to  make 
are  not  concerning  the  intention  of  the 
parties  connected  with  the  tnSisaction,  but 
on  the  rule  of  this  court  in  cases  like  the 
one  before  me.     Some  of  the  authorities 
referred  to  in  the  course  of  the  arguments, 
might  lead  persons  to  suspect  that  there 
was  an  absolute  rule  of  the  court  appli- 
cable only  to  particular  classes  of  persons, 
such  as  solicitors,  guardians,  and  trustees, 
in  the  ordinary  sense  of  that  word,  whereas 
the  principle  of  the  rule  lies  much  deeper; 
and  the  rule  has  reference  to  and  affects 
all  persons  coming  within  its  principle, 
which  is,  that  no  persons  can  be  allowed 
to  purchase  interests  where  they  have  du- 
ties to  discharge,  which  are  inconsistent 
with  their  character  of  purchasers.     It  is 
not  sufficient  to  say,  a  particular  person 
or  class  of  persons  is  not  within  the  rule : 
that  was  strongly  exemplified  in  Ex  parte 
Hughes  (1),  which,  in  its  circumstances,  is 
the  nearest  case  to  the  present  that  I  can 
find ;  and  it  was  there  held,  by  Lord  Eldon, 
that  the  creditor  who  had  been  previously 
consulted  only  as  to  the  mode  of  sale  of  a 
bankrupt's  property,  but  had  not  acted  in 
the  sale,  could  not  be  allowed  to  be  a 
purchaser  under  it.   The  cases  of  Ex  parte 
Bennet  (2)    and    Grocer    v.    Hugell  (3) 
clearly  establish  the  principle  which  go- 
verns cases  of  this  nature;  the  questicm 
not  being,  whether  a  case  is  to  be  found 
in  the  books  exactly  similar  to  the  pre- 
sent, but  whether  the  transaction  before 
me  comes  within  the  principle.     Here  a 
sum  of  money,  which  was  to  be  raised  by 
way  of  annuity,  was  required  to  be  laid 
out  in  improvements,  and  in  repairing  and 
beautifying   the  new   rectory-house  and 
offices,  &c.   mentioned,  but  the  amount 
was  not  to  exceed  the  sum  of  2,000/. ;  and 
it  would  have  been  improper,  and  perhaps 
injurious  to  a  successor  in  the  living,  to 
have  left  to  the  then  incumbent  alone  the 
power  and  discretion  of  charging  the  same, 
he  having  only  a  limited  interest  therein. 
In  this  case,  therefore,  as  in  all  others  of 
a  like  nature,  another  authority  was  inter- 
posed, and  the  Bishop  of  Rochester,  who 
was  the  patron  of  the  living,  was  appointed 
by  the  act  of  parliament  to  exercise  a  dis- 

(1)  6  Vet.  617. 
(f)  Ibid.  116. 
(3)  3  Ross.  4i8. 
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cretion  in  raising  the  amount  required  for 
the  purposes  contemplated  by  the  act. — 
[His  Lordship  here  read  that  part  of  the 
act  of  the  52  Geo.  3,  which  enabled  the 
rector  of  the  parish  of  Woolwich,  for  the 
time  being,  with  the  consent  of  the  Bishop 
of  Rochester,  to  borrow  a  sum  by  way  of 
annuity,  not  exceeding  2,000/.,  for   the 
purposes  mentioned  in  the  act.]  —  It  is 
quite  immaterial,  whether  the  bishop  was 
appointed  only  to  ascertain  the  sum  proper 
to  be  raised,  or  the  terms  on  which  the 
annuity  was  to  be  granted.     The  bishop 
intervenes,  as  he  was  required  to  do  by  the 
act,  and  as  was  necessary,  and  the  annuity  y 
is  granted  to  another  person  on  behalf  of 
the  bishop.     I  say  nothing  more  on  that 
part  of  the  case,  but  that  the  bishop  was 
selected  to  take  care  of  the  interest  of  those 
who  were  not  aqd  could  not  be  present  in 
the  transaction,  viz.  of  those  who  might 
thereafter  be  appointed  rectors  of  the  living. 
Howard  v.  Ducane{^)  was  a  very  different 
case  to  the  one  before  me ;  there  the  tenant 
for  life,  the  purchaser,  had  only  to  protect 
himself,   ana   not  any  absent  party,  the 
trustees  being  present  to  protect  the  inhe- 
ritance and   those   to  come    afterwards. 
Generally,  the  trustees  are  not  the  active 
parties  in  selling  estates,  but  the  tenant 
for  life.    It  is  singular,  but,  as  the  law  now 
stands,  a  tenant  for  life  of  an  estate  cannot 
purchase  it,  under  a  sale  directed  by  this 
Court;  but  he  may  be  the  purchaser  where 
the  sale  is  not  made  under  the  order  of 
this  Court.     According  to  the  authorities, 
it  is  clear  the  bishop  could  not  become 
a  purchaser  of  the  annuity  in  the  present 
case.     Before  I  dismiss  dhat  part  of  the 
case  which  relates  to  the  purchase  made 
by  the  bishop,  I  will  refer  to  Ex  parte 
Lacey  (5),  where  Lord  Eldon  explains  the 
principle,  and  says,  *'A  trustee  who  is 
intrusted  to  sell  and  manage  for  others, 
undertakes,  in  the  same  moment  in  which 
he  becomes  a  trustee,  not  to  manage  for 
the  benefit  and  advantage  of  himself." 

The  only  question  that  remains  for  my 
consideration  is,  whether,  afVer  so  great  a 
lapse  of  time,  the  Court  ought  to  set  aside 
the  annuity.  The  present  incumbent  of 
the  living  has  nothing  to  do  with  the  time 

(4)  Turn.  &  Bnis.  81;  a.  c.  1  Law  J.  Rep. 
Chanc.  8.\ 

(b)  6  Ves.  6t5. 


that  has  elapsed.    The  late  rector  could 
not  by  his  act  bind  his  successor,  who,  when 
he  was  presented  to  the  living,  found  it 
deeply  encumbered,  and  within  one  year 
afterwards   asserted  his  right.     Suppose 
the  former  incumbent  and  the  bishop  had 
colluded,  and  the  incumbent  had  lived 
thirty  years  afterwards,  could  his  successor 
be  precluded  by  the  lapse  of  time  from 
asserting  his  right  ?  It  is  impossible,  under 
the  circumstances  of  this  case,  that  time  can 
run  against  the  relief  prayed  by  the  bill. 
It  is  then  said,  that  the  result  of  all  this 
will  be,  that  the  plaintiff  will  gain  a  b^iefit 
No  doubt  he  will,  but  such  a  result  is 
common   to  all  cases  where  transactions 
are  entered  into  that  cannot  be  supported. 
It  is  a  wholesome  result  of  the  principle  I 
am  speaking  of,  that  a  cesUd  que  trust  ob« 
tains  the  benefit  of  a  breach  of  trust  com- 
mitted by  his  trustee,  and  is  sometimes 
better  o£P  than  he  would  been  if  the  breach 
of  trust  had  not  been  committed*    If  a 
trustee  makes  a  bargain,  which  cannot  be 
maintained,  he  is  not  permitted  to  say  the 
bargain  cannot  be  supported,  whether  it 
turn  out  beneficial  to  him  or  otherwise. 
He  must  take  the  consequence,  the  one 
way  or  the  other,  of  the  infirmity  of  the 
original  transaction.  Here,  incidentally  and 
by  accident,  the  present  incumbent  receives 
the  income  of  die  living,  freed  from  the 
annuity,  in  the  same  way  that  a  cestui  que 
trust  gains  the  benefit  of  a  breach  of  trust 
committed  by  his  trustee;  and  however 
prejudicial  it  may  be  to  the  trustee,  and  in 
favour  of  the  cestm  que  trust,  the  conse- 
quences must  follow ;  but  the  Court  will 
not  set  aside  an  annuity,  or  any  other 
transaction,  without  doing  justice  between 
tlie  parties.     This  Court  will  see  justice 
done  to  a  defendant  in  the  case  of  an  annuity 
which  has  been  granted,  and  is  void  at 
law ;  and  if  the  proceedings  in  the  case 
before  me  had  been  taken  before  the  prin- 
cipal money  advanced  and  interest  thereon 
had  been  wholly  paid,  this  Court  would 
have  seen  that  the  defendant  was  paid  what 
remained  due  to  him,  in  respect  of  the 
principal  sum  and  interest  thereon;  but 
it  is  conceded  by  the  defendant,  that  the 
sums  which  have  been  paid  by  way  of  an- 
nuity, exceed  in  amount  the  principal  money 
and  interest  thereon.     It  is  then  said,  that 
the  late  rector  has  had  the  benefit  of  all 
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the  improTements :  be  it  so,  but  he  has  only 
paid  wbat  he  contracted  to  pay.  It  is  the 
bishop  who  received  less,  and  not  the  late 
rector,  who  receired  more  than  he  con- 
tracted for.  There  has  not  been  anything 
urged  on  the  part  of  the  defendant,  as  a 
safficient  ground  for  interfering  with  the 
decision  of  the  Master  of  the  Rolls. 


Appeal  dismissed* 


'} 


PLATT  V.  ROUTH. 


M.R. 

Nov.  S,  4, 1 840 
Jan.  16,  1841 

WillStatute  36  Geo,  3.  c.  52 — Legacy 
Duty — Probate  Duty-^Power. 

A  testator  bequeathed  the  residue  of  his 
persamal  estate,  upon  trust  for  his  daughter, 
J,  Am  P,for  her  life ;  and  after  her  decease, 
upon  trust,  for  such  persons  (except  certain 
parties  named  in  the  mU),  as  /.  A,  P. 
should  appoint  by  will;  and  in  default  of 
appointment,  upon  trust  for  other  parties* 
/.  Am  P,  by  her  miU^  appointed  the  trust 
fund  in  exercise  of  this  power : — Held,  that 
tins  was  a  general  and  absolute  power  within 
the  meaning  of  the  36  Geo.  3.  c.  52 ;  and 
first,  that  a  legacy  duty  qflL  per  cent,  was 
pofoMe  m  respect  of  the  testator's  residuary 
estate^  bequeathed  in  the  manner  before 
mentioned;  secondly,  that  no  probate  duty 
was  payable  upon  the  probate  of  J,  A,  P,*s 
will,  in  respect  of  her  father's  residuary 
estate^  so  appointed  by  her;  and  thirdly, 
that  legacy  duty  was  payable  in  respect  of 
the  bequests  contained  in  the  will  of  J,  A.  P, 
at  the  same  rate  as  if  those  legacies  had 
been  payable  out  of  her  personal  estate. 

The  manner  in  which  this  case  was 
brought  before  the  Court,  is  stated  in  the 
judgment  of  the  Master  of  the  Rolls. 

Mr»  Tinney  and  Mr*  Teed  appeared  for 
the  legatees ;  and 

Mr,  Pemberton  and  Mr,  Romilly,  for  the 
Crown. 

The  following  authorities  were  referred 
to — 

36  Geo.  3.  c.  52,  ss,  7.  18. 
Jenney  v.  Andrews,  6  Mad.  264. 
Palmer  v.  Whitmore,  5  Sim.  178. 
The  Attorney  General  v.  Hope,  1  Cr. 
M.  &  R.  530. 


VanOest  v.  Fynmore,  6  Sim.  570. 
The  Attorney  General  v.  Staff,  2  Cr.  & 

M.  124 ;  s.  c.  3  Law  J.  Rep.  (n.s.) 

Exch.  6. 

Jan.  16,  1841. — The  Master  of  the 
Rolls. — In  this  case,  a  question  having 
arisen  respecting  the  amount  of  probate 
and  legacy  duty,  payable  upon  the  property 
bequeathed  by  the  will  of  John  Ramsden  and 
Judith  Ann  Piatt,  a  sum  of  40,000/.  3^1,  per 
cent,  reduced  annuities,  was  carried  over  to 
the  account  entitled,  "  the  legacy  and  pro- 
bate duty  account;*'  and  a  case  was  sub- 
mitted for  the  opinion  of  the  Judges  of  the 
Court  of  Exchequer  upon  the  subject,  which 
was  argued  in  May  1840  (I).  The  Judges 
have  certified  their  opinion  to  be,  first, 
"that  on  the  death  of  Judith  Ann  Piatt,  a 
duty  of  1/.  per  cent,  became  payable  in 
respect  of  the  bequest  in  the  will  of  John 
Ramsden  of  the  residue  of  his  estate  and 
effects  to  the  said  Judith  Ann  Piatt,  after 
allowing  any  duty  already  paid  in  respect 
thereof.  Secondly  and  thirdly,  that  no 
probate  duty  is  payable  upon  the  probate 
of  the  will  of  the  said  Judith  Ann  Piatt, 
in  respect  of  the  estate  and  effects  of  her 
late  father,  appointed  by  her  in  pursuance 
of  the  power  given  to  her  by  his  will ;  and 
fourthly  and  fifthly,  that  legacy  duty  is 
payable  in  respect  of  the  bequest  contained 
m  the  will  of  the  said  Judith  Ann  Piatt, 
at  the  same  rate  at  which  such  duty  would 
have  been  payable  if  the  bequests  had 
been  mere  legacies  given  by  her,  payable 
out  of  her  personal  estate." 

Of  that  certificate  complaint  is  made 
both  by  the  Attorney  General  claiming  the 
probate  duty  and  the  legacy  duty  for  the 
Crown,  and  by  Mr.  Drake,  who  is  entitled 
to  the  fund  in  court,  subject  to  the  pay- 
ment of  the  duty,  which  ought  to  have 
been  paid.  Mr.  Drake  alleges,  that  no 
legacy  duty  is  payable  in  respect  of  the 
residuary  estate  of  John  Ramsden,  which 
by  his  will  was  given,  afler  the  death  of 
Judith  Ann  Piatt,  to  her  appointment ;  or 
if  any  duty  is  payable  thereon,  that  siich 
duty  is  payable  only  as  would  have  been 
payable,  if  the  appointment  made  by  Judith 
Ann  Piatt  had  been  part  of  the  will  of  John 
Ramsden,  and  if  the  appointees  of  Judith 

(1)  See  6  Mee.  &  Wels.  756;  s.  o.  post,  Ezcb. 
105. 
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Ann  Piatt  had  been  appointed  by  his  will  to 
take  the  residuary  estate  in  the  manner 
directed  by  the  appointment.  The  Attor- 
ney General  alleges,  that  probate  duty  is 
payable  upon  the  probate  of  the  will  of 
Judith  Ann  Piatt,  in  respect  of  the  estate 
and  effects  appointed  by  her,  in  pursuance 
of  the  power  given  her  by  the  will  of  John 
Ramsden.  And  in  this  state  of  things  two 
petitions  have  been  presented,  one  by  the 
Attorney  General,  praying  that  there  may 
be  paidto  the  Receiver  General  of  Stamps, 
not  only  the  legacy  duty,  which  the  Judges 
have  certified  to  be  due,  but  also  probate 
duty  upon  the  probate  of  the  will  of  Judith 
Ann  Piatt,  which  the  Judges  have  certified 
not  to  be  due.  And  the  other  petition  is  by 
Mr.  Drake,  who  prays,  either  that  the  whole 
fund  in  court  may  be  transferred  and  paid 
to  him  without  deducting  anything  for 
probate  and  legacy  duty,  or  that  the  sum 
funded  may  be  transferred  and  paid  to 
him,  afler  deducting  only  such  legacy  duty 
as  would  have  been  payable  if  the  ap- 
pointees of  Judith  Ann  Piatt  had  been 
named  as  legatees  in  the  will  of  John 
Ramsden. 

The  doubts  that  attend  the  question, 
and  the  amount  of  the  sum  in  contest, 
have  induced  both  parties  to  say,  that 
whatever  the  decision  may  be  here,  the 
case  must  ultimately  be  brought  under  the 
consideration  of  the  House  of  Lords ;  and 
I  was  therefore  requested  not  to  ask  any 
further  assistance  from  the  Judges,  but  to 
make  an  order,  upon  which  the  parties 
might  proceed  at  once  to  the  highest 
Court;  and  with  that  requisition  1  very 
willingly  complied. 

The  case  is,  that  John  Ramsden,  by  his 
will,  dated  the  10th  of  March  1826,  gave 
bit  residuary  personal  estate  to  his  execu- 
tors and  executrix,  on  trust  to  permit  his 
daughter,  Judith  Ann  Piatt,  to  receive  the 
interest  thereof  during  her  life ;  and  afler 
her  decease  (subject  to  certain  payments,) 
upon  trust  for  such  person  or  persons, 
(other  than  and  except  Joseph  Woodhead, 
and  his  relations,  Moses  Hoper,  and  his 
relations,  and  the  relations  of  Mrs.  Piatt's 
late  husband,  and  every  of  them,)  in  such 
parts,  shares,  and  proportions,  and  in  such 
manner,  as  she,  whether  sole  or  coverte, 
should  by  will  appoint ;  and  in  default  of 
appointment,  upon  trust  for  the  next-of-kin 


of  Dyson  Ramsden.  And  by  a  distinct 
clause  In  the  will,  the  testator  declared, 
that  if  Mrs.  Piatt  should  intermarry  with 
Joseph  Woodhead,  or  any  of  his  relations, 
or  should  reside  with  or  receive  visits  from 
him  or  them,  the  bequests  in  her  favour, 
with  the  power  of  appointment  given  to 
her,  should  be  thenceforth  absolutely  nuB 
and  void. 

The  testator  died  in  May  1826;  the  es- 
tate was  realized,  and  the  income  of  the 
residue  was  paid  to  Mrs.  Piatt  during  her 
life.  She  married  George  Edward  Piatt, 
and  on  the  27th  of  April  1837,  she  made  ti 
will  in  execution  of  the  powers  given  to 
her  by  her  father's  will,  and  thereby  gave 
and  appointed  her  father's  residuary  estate 
to  various  persons;  and  amongst  other 
sums  she  gave  1 0,000 J.  31,  per  cent,  an- 
nuities, to  the  descendanta  of  Dyson  Rams- 
den ;  she  died  in  September  1837. 

Upon  this  occasion  the  questions  are,  first, 
whether  Mrs.  Piatt  or  her  estate  is  liable  to 
pay  any  legacy  duty,  beyond  that  which 
was  payable  upon  her  life  interest  given  to 
her  for  her  own  benefit.  Second^,  whe- 
ther any  probate  duty  is  payable  on  the 
probate  of  her  will  in  respect  of  her  father's 
residuary  estate  thereby  appointed;  and, 
thirdly,  what  (if  any)  legacy  duty  is  pay- 
able on  the  sum  appointed  by  her  will. 

The  first  and  last  of  these  questions  ap* 
pear  to  me  to  be  attended  with  very  consi- 
derable diflSculty.  The  first  depends  upon 
the  construction  which  ought  to  be  pot 
upon  the  18th  section  of  the  statute  36 
Ueo.  3.  c.  52,  It  is  ai^ued  on  the  part 
of  the  Crown,  and  the  opinion  of  the  Judges 
of  the  Court  of  Exchequer  has  so  declared^ 
that  the  power  given  by  the  will  of  John 
Ramsden  is  a  general  and  absolute  power 
within  the  meaning  of  the  act  On  the 
other  hand,  it  is  contended,  for  Mr. 
Drake,  that  a  power  to  be  exercised  by 
will,  which  cannot  be  exercised  in  favour 
of  certain  excepted  classes  of  persona,  and 
the  valid  exercise  of  which  depends  upon 
the  donee  abstaining  from  certain  specified 
acta,  cannot  be  deemed  an  absolute  and 
general  power.  And  then  it  is  said,  that 
the  act,  if  it  does  not  comprise  the  parti- 
cular case,  cannot  be  extended  by  con- 
struction ;  so  that,  if  the  particular  case 
be  not  specifically  described,  the  duty  is 
not  imposed ;  and  it  is  not  competent  to 
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any  Court  to  presume  upon  the  intention 
of  the  legislature,  and  to  say,  that  because 
it  must  have  been  intended,  it  must  there- 
fore be  considered  by  the  Court  that  the 
duty  was  imposed. 

In  this  case,  the  residue  of  John  Rams- 
den's  estate  was  given  for  a  limited  interest 
to  Mrs.  Piatt.  The  power  of  appointment 
was  abo  given  to  her ;  and  she  was  not 
the  person  to  whom  the  property  would 
have  belonged  in  de&ult  of  appointment. 
Under  these  circumstances,  if  the  power  of 
appointment  is  to  be  considered  general  and 
absolute*  the  case  would  fall  within  the 
express  provisions  of  the  act;  and  the 
question  therefore  comes  to  this,  whether 
the  power  given  in  this  case  is  not*  or 
is,  a  general  and  absolute  power  within 
the  true  meaning  of  the  act:  and  after 
acme  hesitation,  and  contrary  to  my  first 
impression,  I  have  come  to  the  conclusion 
that  it  is. 

Provision  was  made  for  the  duties  pay- 
able on  legacies,  which  were  subject-  to 
powers.  If  the  appointees  were  named  or 
described  by  the  testator,  (the  donor  of  the 
power,)  and  the  proportions  only  were  left 
to  be  determined  by  the  donee  of  the  power, 
the  appointees  were  charged  as  legatees  of 
the  testator.  But  if  the  appointees  were 
not  named  or  described  by  the  testator, 
but  left  solely  to  the  disposition  or  selection 
of  the  donee  of  the  power,  in  that  case  the 
property,  by  the  execution  of  the  power, 
that  is,  die  doing  of  the  aet  wheieby  the 
property  is  disposed  of,  or  the  appointee 
selected,  is  charged  as  if  it  had  been  given 
to  the  donee  of  the  power,  after  allowing 
for  any  duty  before  paid  in  respect  thereof! 

Now  the  limited  interest  first  given,  and 
the  interest  vested  by  means  of  the  execu* 
tion  of  the  power  of  appointment,  which 
disposes  of  the  whole  remaining  interest, 
make  together  the  whole  interest  in  the 
property:  and  it  is  the  entire  property 
which,  in  such  a  case  as  this,  is  partly  pos- 
sessed, and,  as  to  the  rest,  disposed  of  by 
the  donee  of  the  power ;  and  considering 
the  meaning  of  the  words  "general  and 
absolute,"  in  their  application  to  such  a 
case,  I  do  not  think  that  the  power  can  be 
considered  as  otherwise  than  general  and 
absolute  within  the  meaning  of  the  act,  be- 
cause it  could  only  be  executed  by  will,  or 
l^ccause  the  donee  was  not  permitted  to 
execute  it  in  favour  of  three  fiunilies  named« 


A  power  which  might  be  exercised  in 
favour  of  anybody  in  the  world,  except 
the  members  of  three  families,  appears  to 
me  to  be,  for  this  purpose,  a  general  power; 
and  as,  amongst  the  objects  of  it,  the  power 
of  disposition  is  absolute,  1  think  the  power 
is  within  the  meaning  of  the  act  *'  a  general 
and  absolute  power;*'  and,  consequently, I 
am  of  opinion,  that  upon  the  death  of  Mrs. 
Piatt,  which  was  the  time  when  the  exe- 
cution of  the  power  by  will  took  effect,  a 
duty  of  1/.  per  cent,  became  due  upon  the 
residuary  estate  of  John  Ramsden,  after 
allowing  for  any  duty  previously  paid  in 
respect  thereof.  My  opinion  is  not  founded 
upon  any  notion,  that  the  residue  of  Mr. 
Ramsden's  estate  had  become  tlie  property 
of  Mrs.  Piatt,  but  upon  the  notion  of  pro- 
perty thtis  circumstanced,  that  it  is  charge- 
able by  the  words  of  the  act. 

The  next  question  is,  whether  the  resi- 
duary estate  of  John  Ramsden,  appointed 
by  the  will  of  Mrs.  Piatt,  is  chargeable 
with  the  probate  duty  upon  the  probate  of 
the  will  of  Mrs.  Piatt;  and  I  am  of  opinion 
that  it  is  not.  It  was  not  the  property  of 
Mrs.  Piatt,  nor  could  it  be  recovered  by 
her  executors  by  virtue  of  the  probate. 
It  would  be  singular  that  a  rule  of  this 
Court,  which  requires  the  probate  merely 
as  evidence  to  shew  that  the  instrument  of 
appointment  is  a  will,  should  have  the 
effect  of  subjecting  the  property  to  dutyy 
as  if  it  had  been  the  property  of  the  testa- 
tor, which  this  Court  does  not  consider  it 
to  be.  The  question  depends  upon  tjie 
construction  of  the  statute  of  the  65  Geo.  3. 
c.  184,  the  schedule  of  which  states  the 
amount  of  probate  duty  payable  on  the 
estate  and  effects,  for  or  in  respect  of  which 
the  probate  is  granted :  and  it  was  argued, 
that  because  probate  was  required,  in 
order  to  shew  that  the  property  now  in 
question  was  appointed  by  her  will,  the 
probate  was  granted  for  and  in  respect  of 
this  property ;  and  therefore  subject  to 
the  duty.  But  the  38th  section  of  the  act 
appears  to  me  to  shew  that  the  act  only 
relates  to  the  estate  and  effects  of  the  de- 
ceased,  for  and  in  respect  of  which  the 
probate  is  granted ;  and  as  this  was  not 
the  property  of  the  deceased,  I  am  of  opi- 
nion that  no  probate  duty  is  payable  in 
respect  thereof. 

The  last  question  relates  to  the  legacy 
duty  payable  on  the  goods  appointed  by 
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the  will  of  Mrs.  Piatt.  This  question 
appears  to  me  to  involve  the  same  difiBculty 
which  affects  the  first  The  act  36  Geo.  3. 
c.  5Z,  s.  7.  provides  that  any  gift  by  will, 
which  shall,  by  virtue  of  the  will,  have 
effect  out  of  the  personal  estate  of  the  tes- 
tatrix, or  out  of  any  personal  estate  which 
the  testatrix  has  power  to  dispose  of  as 
she  shall  think  fit,  shall  be  deemed  a 
lej^acy.  In  this  case,  the  gifts  by  the  will 
of  Mrs.  Piatt  are  to  take  effect  out  of  the 
personal  estate  of  John  Ramsden,  which 
she  thereby  disposed  of,  and  they  are  to  be 
deemed  legacies,  unless  the  restrictions  to 
which  she  was  subject,  are  to  be  held  in- 
consistent with  the  words,  "  as  she  shall 
think  fit,"  according  to  the  meaning  which 
ought  to  be  attributed  to  them  in  this  act. 
Upon  the  best  consideration  I  have  been 
able  to  give  to  this  subject,  it  appears  to 
me  that,  notwithstanding  the  restrictions 
imposed  upon  her,  the  testatrix  had  the 
power  of  disposing  of  the  property  as  she 
thought  fit,  within  the  meaning  of  the  act; 
and,  therefore,  upon  this  point  also,  I 
concur  with  the  opinion  of  the  Judges  of 
the  Court  of  Exchequer. 

Under  these  circumstances,  I  think  I 
ought  to  confirm  the  certificate,  and  refer 
it  to  the  Master  to  ascertain  the  amount  of 
duty  payable  according  to  the  certificate. 
At  the  same  time,  there  must  be  a  stay  of 
execution  of  the  order,  in  order  to  allow 
the  intended  appeal  to  the  House  of  Lords. 
The  questions  are  certainly  of  that  nature 
as^make  it  fit  that  there  should  be  an  ulti- 
mate resort  to  that  authority. 

I  wish  to  advert  to  one  circumstance. 
Mr.  Drake,  by  his  petition,  though  he 
acquiesces  in  the  certificate  so  far  as  relates 
to  the  probate  duty,  does  not  pray  a  con- 
firmation of  that  part  of  it ;  and  the  Attor- 
ney General  only  prays  the  confirmation 
of  that  part  of  the  certificate  which  is  in 
his  favour :  so  that  the  two  petitions,  taken 
together,  do  not  pray  for  a  confirmation  of 
the  whole  certificate.  There  will  be  no 
difficulty  about  the  order,  if  Mr.  Drake 
will  amend  his  petition  to  pray  for  a  con- 
firmation of  the  certificate  in  his  favour. 
I  think  that  will  tend  to  make  the  order 
regular,  and  leave  both  parties  to  go  to 
the  House  of  Lords  upon  the  merits.  You 
will  observe  in  the  petition  of  Mr.  Drake, 
he  does  not  pray  confirmation  of  that  part 
of  the  certificate  which  is  in  his  favour. 


L.C.  ") 
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Baron  and  Feme — Pleading — Parties — 
Misjoinder — Breach  of  Trust — Expectant 
Interest, 

By  settlement  made  previously  to  marriage, 
an  estaie  belonging  to  the  kushand  was  con* 
veyed  to  trustees,  upon  trust,  as  to  a  moiety  of 
the  rents,  for  the  sole  use  of  the  vnfefor  her 
Ufe,  and  as  to  the  other  moiety  for  the  hus* 
band  for  his  life;  and  after  the  death  of  either 
of  them,  for  tite  survivor  for  life ;  and  after 
the  death  of  the  survivor,  the  estate  was  to  go, 
in  default  of  appointment  by  the  husband,  to 
the  children  of  the  marriage  equally.  The 
wife  joined  with  her  huslkmd  in  executing 
a  mortgage  of  the  trust  estate  for  secut'- 
ing  700/.,  one^half  of  which  was  applied 
by  the  husband,  for  his  own  purposes,  and 
the  other  half  was  lent  by  him  to  0,f  the 
surviving  trustee  of  the  settlement,  who  exe- 
cuted a  bond  to  the  husband  for  securing  the 
amount  and  interest  thereon.  The  surviv- 
ing trustee  G,  executed  the  deed  of  settle- 
ment, and  by  his  answer  admitted  thai  liSOLf 
being  one-half  of  the  sum  of  7001,  had  been 
advanced  to  him  by  the  husband,  but  stated 
that  he  had  no  knowledge  that  the  estaie  on 
which  the  7001,  was  secured,  was  the  subject 
of  the  settlement.  On  the  husbawts  death,  the 
widow  instituted  a  suit  on  behalf  of  herself, 
and  the  children  of  the  marriage,  who  were 
infants,  against  G,  seeking  the  payment  by 
G,  of  the  $501.  and  interest  :--HeUi,  that  G. 
must  pay  the  350/.,  and  ome-haJf  of  the 
interest  thai  accrued  due  thereon,  during  the 
lifetime  of  the  husband,  andthewhdle  of  the  in- 
terest that  had  accrued  due  from  the  timeofkis 
death,  and  must  also  pay  the  costs  of  the  suit. 

The  sum  of  3501.  having  been  found  in 
the  trustee's  hands,  it  was  held,  that  he  could 
not  repudiate  the  trusts  affecting  it;  and 
that  the  wife's  execution  of  the  mortgage 
security  was  inoperative  against  her. 

It  is  not  necessary  that  every  plaint^ 
slumld  be  interested  in  every  part  of  the 
subject'matler  of  a  siut ;  and  in  the  present 
case,  the  children  being  interested  in  the  whole 
fund,  they  could  have  sustained  the  swt,  al- 
though relief  to  their  mother  had  been  refused 
by  the  Court, 


In  this  case,  the  bill  was  filed  by 
Buckeridge  the  elder,  W.  A.  Bud&eridge, 
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Elisa  Buckeridge  the  younger,  L.  Buck- 
eridge,  Frederick  Buckeridge,  and  C.  Buck- 
eridge, infiints,  by  the  said  £.  Buckeridge 
the  elder,  their  mother  and  next  friend, 
against  A.  H.  Glasse  as  defendant  thereto, 
whereby  it  was  stated,  that  by  indentures 
of  lease  and  release  and  settlement,  dated 
the  20th  and  21st  of  February  1822,  and 
made  previously  to  the  marriage  of  Charles 
Elliott   Buckeridge   with  the  said  Eliza 
Buckeridge  (then   Eliza  Eyre,  spinster), 
between  C.  E.  Buckeridge  of  the  first  part, 
E.  Buckeridge   the  elder,  of  the  second 
part,  and  A.  H.  Glasse  and  J.  Cole  of  the 
third  part,  whereby  C.  E.  Buckeridge  con- 
veyed to  A.  H.  Glasse  and  J.  Cole,  and  to 
their  heirs,  a  rent-charge  of  100/.,  and  also 
two  undivided  fifth  parts  in  certain  heredi- 
taments of  the   said  C.   E.   Buckeridge, 
situate   in  the  parish  of  St.  Giles  in  the 
Fields,  in  the  county  of  Middlesex,   in 
trust,  as  to  one  moiety  of  the  rents,  issues, 
and  annual  proceeds,  for  the  benefit  of  the 
said  E.  Buckeridge  the  elder,  for  her  life, 
for  her  sole  and  separate  use ;  and  as  to 
the  other  moiety  of  the  rents,  issues,  and 
annual  proceeds  for  C.  E.  Buckeridge  for 
his  life,  and  after  the  decease  of  either  of 
them,  in  trust  as  to  the  whole  of  the  said 
rents,  issues,  and  annual  proceeds,  for  the 
survivor  of  them  for  his  or  her  life,  and 
after  the  decease  of  the  survivor,  upon 
trust  to  assign  and  transfer  the  said  annuity 
or  rent-charge,  and  shares  of  heredita- 
ments, amongst  the  children  of  the  marriage, 
as  the  said  C.  E.  Buckeridge  should  ap- 
point, and  in  default  of  appointment  amongst 
such  children  equally.     The  bill  further 
stated,  that  A.  H.  Glasse  and  James  Cole 
neglected  the  trusts  reposed  in  them  by 
the  indenture  of  settlement,  and  permitted 
C.  B.  Buckeridge  to  receive  die  whole 
rents  and  proceeds  of  the  said  two  undivided 
fifth  parts  of  the  hereditaments,  and  the 
whole  of  the  annuity  of  100/.,  and  no  part 
of  the  rents  or  of  the  annuity  was  paid  to 
the  laid  E.  Buckeridge;  that  in  1825,  C.  E. 
Buckeridge   became   embarrassed   in   his 
circumstances,  quitted  England,  and  went 
to  reside  in  the  kingdom  of  France,  where 
be  continued  to  live  up  to  the  time  of  his 
death,  which  happened  on  the  5th  of  June 
1835;  that  in  December  1822,  a  scheme 
was  entered  into  between  C.  E.  Buckeridge 
And  A.  H.  Glasse,  to  raise  a  sum  of  money 


for  their  mutual  benefit,  upon  the  security 
of  the  two  undivided  fifth  parts  of  the  mes- 
suages and  hereditaments,  and  a  sum  of 
700/.  was  accordingly  procured  by   the 
means  of  A.  H.  Glasse  and  his  solicitor, 
and  the  same  was  received  in  equal  moieties 
by  C.  E.  Buckeridge  and  A.  H.  Glasse ; 
that  C.  E.  Buckeridge  upon  the  receipt  of 
such  money  in  December  1822,  with  the 
privity  or  concurrence  of  the  said  A.  H. 
Glasse,  executed  an  indenture  of  mortgage 
of  the  said  two  fifth  parts  of  the  settled 
hereditaments,  for  securing  the  repayment 
of  the  sum  of  700/.  and  interest ;  that  A.  H. 
Glasse  executed  a  bond,  bearing  date  the 
23rd  of  December  1 822,  to  C.  E.  Buck- 
eridge, for  repayment  of  the  sum  of  850/. 
and  interest,  at  the  rate  of  5/.  percent.  per« 
annum ;  and  the  bill  charged  that  the  bond 
was  still  in  full  force  and  operation,  and 
that  the  same  was  in  the  possession  of  E. 
Buckeridge,  the  personal  representative  of 
her  late  husband.     And  the  bill   further 
charged,  that  the  whole  of  the  sum  of  850/., 
with  a  large  arrear  of  interest,  was  still  due 
and  owing  upon  the  bond.     And  the  bill 
prayed  a  declaration,  that  A.  H.  Glasse 
was  liable  to  pay  the  sum  of  850/.  and  in- 
terest, and  a  decree  that  the  usual  accounts 
might  be  taken,  and  the  defendant  ordered 
to  pay  what  should  be  found  due  from  him 
in  respect  of  the  850/.  and  interest ;  that 
the  said  defendant  might  be  discharged 
from  being  a  trustee  under  the  indenture 
of  settlement,  and  that  a  new  trustee  might 
be  appointed  in  his  stead.     The  defendant 
by  his  answer  stated  as  follows — That  some 
time  after  the  period  when  he  was  informed 
that  the  marriage  between  C.  E.  Buckeridge 
and  Eliza  Buckeridge  the  elder  had  taken 
place,  and  on  an  occasion  when  he  was 
taking  dinner  with  C.  E.  Buckeridge  and 
Eliza  his  wife,  he  was  requested  by  the 
said  C.  E.  Buckeridge  to  sign  a  deed,  by 
which  he  understood  it  was  intended  to 
secure  a  provision  to  the  children  of  C.  E. 
Buckeridge,  by  the  said  Eliza  Buckeridge 
the  elder,  if  there  should  be  any,  after  the 
decease  of  C.  E.  Buckeridge ;  and  it  was 
represented  to  him  by  C.  E.  Buckeridge, 
that  he  would  have  nothing  to  do  with  the 
deed  or  trust  premises  thereby  intended  to 
be  secured  until  after  the  death  of  C.  E. 
Buckeridge,  and  at  the  same  time  he  was  also 
informed  by  C.  E.  Buckeridge,  and  believed 
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it  to  be  true,  that  James  Cole,  the  other 
trustee  (since  deceased),  had   signed  it; 
that  on  the  faith  of  such  representations, 
and  under  the  influence  of  his  feelings, 
which  were  excited  by  an  appeal  made  by 
the  said  C.  E.  Buckeridge  to  him,  on  the 
ground  of  his  former  friendship  for  him, 
he  acceded  to  the  request  of  C.  E.  Buck- 
eridge ;  that  a  deed  was  accordingly  pro- 
duced to  him,  to  which  he  was  requested  to 
affix,  and  did  affix,  his  signature ;  that  the 
deed  was  never  read  over  to  him,  and  he 
did  not,  when  he  executed  the  deed,  know 
the  contents  thereof,  but  presumed  the 
same  to  be  a  deed  intended  for  the  purpose 
represented  to  the  defendant  by  C.  £.  Buck- 
eridge ;  that  C.  £.  Buckeridge,  but  not  in 
execution  of  any  scheme  or  phm  between 
him  and  the  defendant,  but  without  his 
instigation  or  privity,  did  at  die  time  in 
the  bill   mentioned,  endeavour   to   raise 
money,  and  with  that  view  did  apply  to 
C.  E.  Buckeridge's  solicitor,  J.  P.  B.,  to 
procure  for  him  a  loan  of  money  upon  some 
mortgage  security  $  that  though  he  admitted 
that  J.  P.  B.  was  his  solicitor,  yet  it  was 
not  in  that  character,  but  in  the  character 
of  die  solicitor  of  C.  £•  Buckeridge,  that 
C.  E.  Buckeridge  applied  to  him  to  raise, 
and  that  he  acted  in  raising  such  money ; 
that  the  defendant  had  been  informed  and 
believed,  that  the  abstract  of  title  relating 
to  the  premises  which  were  proposed  to  be 
comprised  in  such  security,  was  prepared 
by  Mr.  G.,  the  family  solicitor,  and  that  a 
sum  of  700/.  was  procured  by  or  through 
the  means  of  the  said  J,  P.  B.,  acting  as 
the  solicitor  of  C.  £.  Buckeridge,  and  not 
ms  the  solicitor  of  the  defendant ;  that  the 
■nm  of  700/.  was  not  received  in  equal 
moieties  by  C.  E.  Buckeridge  and  the  de- 
fendant, but  that  the  same   was   wholly 
received  by  C.  E.  Buckeridge,  or  by  J.  P.  B. 
his  solicitor ;  that  about  the  dme  that  the  sum 
of  700/.  was  raised,  the  defendant  requiring 
die  loan  of  a  sum  of  money,  and  having 
understood  that  C.  E.  Buckeridge  was  about 
obtaining  money  on  security,  applied  to  C. 
E.  Buckeridge,  to  whom  the  defendant  had 
before  on  several  occasions  lent  money, 
and  requested  him  to  lend  him  a  sum  of 
S60L,  with  which  request  C.  E.  Buckeridge 
complied,  and  accordingly  the  defendant 
having  then   to  account  with  J.   P.   B., 
such  sum  was  advanced  by  means  of  die 


same  being  placed  to  the  account  of  the 
defendant  with  J.  P.  B.,  and  the  defendant 
gave  C.  E.  Buckeridge  his  bond  for  se- 
curing repayment  of  the  same  with  inter- 
est; that  C.  E.  Buckeridge  secured  there- 
payment  of  the  sum  of  700/.  by  es^ecuting 
a  mortgage  deed,  which,  as  the  defendant 
believed,  was  prepared  by  die  solicitor  to 
the  mortgagees,  and  that  C.  E.  Buckeridge 
executed  such  deed  without  the  defen- 
dant having  interfered  to  prevent  him  from 
so  doing,  the  defendant  not  considering 
that  he  had  in  fiict  any  right  or  business 
to  interfere  in  the  matter,  or  that  he  had 
any  concern  therewith,  die  defendant  be- 
ing then  young,  and  of  the  age  of  twenty- 
three  years  only,  and  not*  much  in  the 
habits  of  basineas,  and  it  never  occurred 
to  him  to  consider  on  what  security  C.  E. 
Buckeridffe  proposed  to  him  to  obtain  sudi 
loan ;  and  if  it  had  occurred  to  him,  he 
^ould  not  have  objected  to  the  loan  on 
the  securily  in  die  biH  mentioned,  having 
no  knowledge  that  die  premises  menrioned 
in  die  bill  were  the  subject  of  settlement ; 
diat  the  said  mortgage  deed  was  executed 
by  the  plaintiflT  Eliza  Buckeridge  the  elder ; 
that  the  bond  executed  by  the  defendant 
for  securing  the  sum  of  S50L  and  interest, 
was  not  in  force  or  operation,  inasmuch  as 
the  defendant,  in  the  year  1851,  became  in- 
solvent, owing  to  divers  unavoidable  losses, 
and  that  his  estate  and  effects  having  been 
given  up  by  him  for  the  benefit  of  his 
creditors,  he  was  duly  discharged  by  the 
Court  for  the  relief  of  Insolvent  Debtors 
under  the  provisions  of  the  act  of  parlia- 
ment in  that  case  made  and  provided, 
from  his  debts ;  that  the  sum  of  S50/.,  se- 
cured by  the  defendant's  bond,  had  not  been 
paid ;  and  that  the  plaintiff*,  Eliza  Bucke- 
ridge the  elder,  had  been  long  well  ac- 
quainted with  all  the  transacdons  stated  in 
die  bilL 

On  the  hearing  of  the  cause,  a  decree 
was  made  by  the  Vice  Chancellor,  referring 
it  to  the  Master  to  appoint  new  trustees ; 
but  so  much  of  the  bill  as  sought  to  fix 
the  defendant  with  payment  of  the  sum  of 
S50L  and  interest,  his  Honour  dismissed 
with  costs. 

The  plaindffk  appealed  against  the  latter 
part  of  the  decree. 

Mr.  Wakejkld  and  Mr,  RandeU^  in  sup^ 
port  of  the  appeal. — ^The  decision  of  the 
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Court  below  was  foanded  on  the  fiust  of 
the  widow  having  been  a  party  to  the 
breach  of  trust ;  and  the  Court  held,  that 
she  could  not  therefore  sustain  a  suit  in 
oommoD  with  her  children.  A  married 
woman,  however,  cannot  deal  with  her 
expectant  interest,  depending  (as  in  the 
present  case)  on  her  surviving  her  husband. 
Here  there  are  two  interests,  and  if  two 
persons  join  in  instituting  a  suit,  and  one 
of  them  has  no  interest  in  one  moiety  of 
the  fiind  sought  to  be  recovered,  but  the 
other  has  an  interest  in  the  whole  subject-' 
matter  of  the  suit,  no  objection  can  be 
taken  to  the  form  of  the  suit.  The  defen- 
dant alleges,  that  he  has  taken  the  benefit 
of  the  Insolvent  Act,  7  Geo.  4.  c.  37.  s.  46 
&  61;  but  he  produces  no  office  copy  of 
his  schedule  filed  in  the  Insolvent  Debtors 
Court,  but  only  an  office  copy  of  the  adju- 
dication, so  that  it  does  not  appear  whether 
the  liability,  in  respect  of  this  breach  of 
trust,  was  known  to  the  Judge  of  the  In- 
solvent  Court,  at  the  time  the  defendant 
was  discharged  by  that  Court;  but  in  a 
case  like  the  present,  that  act  affords  a 
party  no  protection. 

Mr.  Gtrdleatone  and  Mr.  Keene,  contr^. 
— If  there  has  been  any  breach  of  trust  at 
all  in  this  case,  it  was  in  respect  of  the 
whole  7002.,  and  not  the  sum  of  350/.  only ; 
and  it  is  incumbent  on  the  plaintiffs  to 
prove  the  defendant  Glasse  was,  in  De- 
cember 1822,  when  the  money  was  secured 
on  mortgage,  cognizant  of  the  trusts  of 
die  settlement,  and  was  a  party  to  the  rais- 
ing of  the  sum  secured  on  the  estates  com- 
pnted  in  the  settlement,  neither  of  which 
have  the  plaintiffs  done.  Besides,  it  ap- 
pesrs  on  the  answer,  that  the  plaintiff*,  Eliza 
Buckeridge  the  elder,  was  a  party  to  the 
raising  of  the  money  on  mortgage. 

[The  Lord  Chakcellor.^— The  money, 
•0  far  as  it  remains  in  the  defendant's 
hands,  forms  part  of  the  trust  fund,  and 
the  pUmtiffs  have  a  right  to  arrest  it  there. 
Sappose  even  the  plaintiff*,  Eliza  Bucke- 
ridge the  elder,  knew  to  some  extent  of 
the  transactions  relative  to  the  raising  of 
the  700/.  by  mortgage,  and  she  puts  part 
of  the  money  so  raised  into  the  hands  of 
one  of  the  trustees  of  her  settlement,  has 
she  not  a  right  to  lay  hold  of  it  ?] 
New  SiaiBS,  X. — Chanc. 


Bill  V.  Ctiretofi(l)  was  cited  for  the 
defendant. 

The  Lord  Chancellor. — So  much  of 
this  bill  as  related  to  the  payment  of  the 
350/.  and  interest,  was  dismissed  by  the 
Vice  Chancellor,  with  costs,  not  from  any 
doubt  as  to  the  merits  of  the  plaintiff*'s 
case,  but  because  his  Honour  thought  that 
Eliza  Buckeridge  the  elder  having  been  a 
party  to  the  breach  of  trust,  she  could  not 
be  heard  to  complain  thereof,  and  the 
in&nts  being  associated  with  her  as  co- 
plaintiffs,  they  could  have  no  relief  in 
respect  of  the  breach  of  trust  in  this  suit. 
There  cannot  be  any  doubt  but  that  the 
550/.  was  part  of  the  trust  property,  and 
ought  to  be  restored  to  the  trust  fund. 
By  the  settlement  made  on  the  marriage  of 
the  plaintiff*  Eliza  Buckeridge  the  elder, 
with  C.  E.  Buckeridge,  since  deceased, 
an  estate  belonging  to  the  husband  was 
vested  in  the  two  trustees,  the  defendant 
being  the  survivor  of  them,  in  trust,  as  to 
one  moiety,  for  the  separate  use  of  the 
wife  for  life ;  and  as  to  the  other  moiety 
for  the  use  of  the  husband  during  his  life ; 
and  upon  the  decease  of  either  of  them,  for 
the  use  and  benefit  of  the  survivor  for  life, 
and  on  the  death  of  the  survivor,  the  whole 
to  be  divided  amongst  tlie  children  of  the 
marriage.  The  name  of  the  defendant  is 
affixed  to  the  deed,  without  any  attestation 
accompanying  it;  but  the  plaintiff*8  have 
given  proof  of  the  name  being  in  the  de- 
fendant's hand-writing.  The  defendant 
states,  in  his  answer,  that  he  did  not  know 
the  contents  of  the  deed  when  he  signed 
it ;  but  if  such  was  the  case,  it  was  his 
own  negligence  to  execute  it  whilst  igrno- 
rant  of  its  contents.  The  husband,  in 
December  1822,  took  on  himself  to  convey 
by  deed  the  settled  property,  in  consider- 
ation of  700/.,  with  a  power  of  sale  to  the 
mortgagee ;  the  title  to  the  property  was 
recited  as  being  absolute  in  the  husband, 
who  covenanted  that  he  and  his  wife  would 
levy  a  fine.  Such  covenant  could  only 
refer  to  the  wife's  title  to  dower.  J.  P.  B. 
was  the  solicitor  as  well  of  the  husband 
C.  E.  Buckeridge  as  of  the  defendant; 


(1)  9  Myhh  K.  503;  B.c.4Law  J.  Rep.(if.s.) 
Chano.  98. 
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and  the  defendant  applied  to  the  husband 
for  a  loan  of  350/.,  to  which  the  husband 
assented.  The  sum  of  350/.,  part  of  the 
700/.  so  raised  on  mortgage  as  aforesaid, 
was  paid  to  the  solicitor  of  the  defendant, 
and  carried  by  him  to  the  defendant's 
account,  and  the  deed  was  then  executed ; 
and  it  appears  clear  to  me,  that  the  whole 
700/.  so  raised  out  of  the  settled  estate  is 
affected  with  all  the  trusts  applicable 
thereto,  and  contained  in  this  settlement, 
and  the  cettuis  que  trust  have  a  right  to 
follow  the  sum  of  350/.  into  the  defendant's 
hands.  The  sum  of  350/.  (being  one-half 
of  the  whole  fund  raised),  it  is  admitted, 
from  the  first,  was  in  the  defendant's  hands, 
and  it  may  be  the  case  that  it  has  been  in 
his  hands  without  his  being  aware  of  the 
trusts  affecting  the  same ;  but  the  defendant, 
when  the  sum  in  question  is  discovered, 
cannot  repudiate  the  trust,  and  refuse  to 
restore  the  amount  due.  The  equity  is 
plain,  and  it  is  not  shewn  that  the  plaintiff, 
Eliza  Buckeridge  the  elder,  was  a  party  to 
the  breach  of  trust,  or  cognizant  of  it  It 
is  not  even  probable  that  the  wife  would  be 
informed  of  the  mortgage  deed,  to  which  the 
other  parties  added  her  name ;  the  mort- 
gage deed  conceals  the  wife's  interest  in  the 
property,  and,  she  being  a  married  woman 
at  the  time,  her  execution  thereof  was 
therefore  inoperative  and  void  against  her, 
and  she  had  no  power  over  the  disposition 
of  the  capital,  of  which  the  350/.  formed 
part.  All  the  facts  are  wanting  in^  this 
case  to  preclude  her  from  suing  for  the 
350/. ;  and  if  it  were  otherwise,  the  obser- 
vations made  on  the  part  of  the  defendants, 
could  only  deprive  her  of  a  part  of  the 
relief  prayed  ;  and  the  co-plaintiffs  would 
have  been  entitled  to  a  decree  in  respect 
of  the  part.  I  am  not  inclined  to  extend 
the  doctrine  already  laid  down  in  the 
reported  cases  as  to  misjoinder  of  parties, 
for  to  do  so  must  cause  an  infinity  of  suits. 
It  is  not  necessary  that  every  plaintiff 
should  be  interested  in  every  part  of  the 
subject-matter  of  a  suit.  As  to  what  took 
place  in  the  Insolvent  Debtors  Court,  I 
need  make  no  observation  ;  but  if  the 
error  made  by  the  defendant  in  endea- 
vouring to  prove  his  insolvency  would 
have  deprived  him  of  material  evidence, 
I    would  have  remedied   that.     The   de- 


cree of  the  Court  below  must  be  reversed 
so  far  as  it  dismisses  part  of  the  plaintiffs' 
bill  with  costs ;  and  it  must  be  made  part 
of  my  order,  that  the  Master  do  take  an 
account  of  the  interest  due  on  the  sum  of 
350/.,  which  the  defendant  must  pay,  as 
also  the  costs  of  the  suit ;  the  defendant 
to  pay  a  moiety  of  the  interest  which 
accrued  due  during  the  husband's  lifetime, 
and  the  whole  of  the  interest  which  has 
become  due  since  the  husband's  decease. 


Aug 

Jan. 


WALWORTH  0.  HOLT. 


Partnership — Joint  Stock  Company  — 
Pleading — Demurrer — fVant  of  Equity — 
Want  of  Parties  —  Accounts  —  Assets  of 
Partnership, 

A  joint-stock  banking  company  established 
under  the  statute  7  Geo.  4.  c.  46,  and  con- 
sisting  of  numerous  shareholders,  stopped 
payment,  being  very  largely  in  debt  at  the 
time :  tlie  business  became  wholly  suspended, 
but  not  dissolved,  and  there  were  considerable 
assets  in  the  fiands  of  the  directors  (who  had 
all  become  bankrupt  except  one)  and  trustees 
of  the  company,  though  not  equal  to  the 
debts.  The  directors  who  had  become  bank- 
rupt, had,  according  to  the  rules  of  the  com- 
pany, become  incapable  of  acting,  and  the 
trustees  had  refused  further  to  act  in  the 
affairs  of  the  company.  To  a  bill  filed  by 
two  of  the  shareholders,  (who  had  paid  up 
their  calls,)  on  behalf  of  themselves  and  eUl 
the  other  shareholders  except  the  defendants^ 
against  the  several  directors^  the  trustees, 
the  registered  officer  of  the  company^  and 
such  of  the  shareholders  as  had  not  paid 
their  calls,  and  praying  the  assistance  of 
the  Court  to  relieve  them  from  the  difficulty 
tlutt  had  arisen^  by  causing  the  assets  of  the 
company  to  be  realized,  and  the  debts  to  be 
paid,  and  that  for  such  purpose  a  receiver 
might  be  appointed  and  authorized  to  sue 
for  the  calls  remaining  unpaid,  and  for  ike 
debts  due  to  the  company,  in  the  name  of 
the  registered  officer,  a  demurrer  for  want 
of  equity  and  want  of  parties  was  overruled. 

Quaere — How  far  the  doctrine  contained 
in  Loscombe  v,  Russell,  4  Sim.  11 «  viz, 
**  that  the  Court  will  stand  neuter  in  occa* 
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timal  breaches  of  contract  between  partners^ 
ffken  they  are  not  of  so  grievous  a  nature  as 
to  make  it  impossible  the  partnership  should 
conthmet'*  is  consistent  with  the  principle 
upon  which  Hichens  o.  Congreve,  4  Russ. 
56£,  B.C.  6  Law  J.  Rep.  Chanc.  167, 
Taylor  v,  Salmon,  4  Myl.  &  Cr.  154,  and 
other  cases,  have  proceeded. 

The  bill,  which  was  filed  on  the  28th  of 
May  1840,  stated,  that  in  July  1856,  a 
number  of  persons,  exceeding  six  in  num* 
ber,  entered  into  partnership  as  bankers; 
and  by  indenture,  dated  the  4th  of  Septeni* 
ber  1857,  made  between  John  Holt  and 
seven  other  persons  therein  named,  the 
first  board  of  directors  of  the  partnership 
of  the  first  part,  J.  Lees  and  J.  Nuttall  and 
R.  Law,  the  registered  public  officers,  of 
the  second  part,  J.  Hay  ward  and  T.  Wal- 
ler, the  trustees,  of  the  third  part,  and  the 
several  other  persons  who  had  executed 
or  should  execute  the  said  indenture,  of 
the  fourth  part,  it  was  witnessed,  that  the 
said  parties  did  thereby  mutually  declare 
and  agree  to  and  with  one  another,  that 
they  would  respectively  observe,  fulfil, 
and  perform  the  articles  thereinafter  stated 
and  contained  in  clauses  numbered  from 
one  to  eighty-four.  The  bill  then  stated  the 
material  clauses ;  No.  1  being  to  the  effect, 
that  tiie  parties  thereto,  and  such  other 
persons  as  for  the  time  being  should  be 
proprietors  of  shares  in  the  capital,  and 
recognisable  as  such  within  the  meaning 
of  the  indenture,  should  constitute  a  joint- 
stock  banking  co-partnership,  to  be  called 
the  Imperial  Bank  of  England,  and  should, 
so  long  as  they  continued  partners,  promote 
the  interests  of  the  company  to  the  utmost 
of  their  power.  No.  2  fixed  the  capital 
at  1,000,000/.  in  50,000  shares,  at  iOl. 
each.  No.  5  prescribed  the  time  and 
mode  of  payment  of  calls.  No.  7  declared 
that  the  shares  on  which  the  calls  should 
not  be  paid,  should  be  forfeited,  without 
prejudice  to  the  rights  of  the  directors  to 
sue  for  the  amount  thereof.  No.  8  related 
to  the  time  of  commencement,  and  the 
nature  of  the  business  to  be  done.  No.  9 
provided  that  the  business  should  be  under 
the  management  of  the  board  of  directors. 
No.  10  directed  that  three  directors  at 
least  must  be  present  to  form  a  board. 
No.   17  empowered  the  directors  to  ap- 


point the  persons  who  should  be  the  public 
officers  and  trustees.  Nos.  20  and  26 
related  to  the  holding  of  meetings,  and  the 
periodical  choice  of  directors.  No.  29 
prescribed  what  should  be  a  disqualifica- 
tion for  a  director,  viz.  the  not  holding  a 
hundred  shares,  or  becoming  bankrupt  or 
insolvent,  or  compounding  with  his  credi- 
tors, in  which  case,  his  office  should  there- 
upon and  thenceforth  become  vacated. 
No.  57  related  to  the  drawing  and  signing 
of  securities  or  instruments ;  Nos.  58,  59, 
and  40,  to  the  registry  of  shareholders, 
the  service  of  notices,  and  the  establish- 
ment of  branch  banks  and  agencies.  No. 
41  provided  that  the  conduct  of  all  actions 
and  suits  by  or  against  the  public  officer, 
should  be  under  the  management  of  the 
directors,  and  that  all  the  officers  and  pro- 
prietors should  at  all  times  be  saved  harm- 
less and  indemnified  by  and  out  of  the 
co-partnership,  and  the  funds  thereof, 
against  any  execution  for  any  debt  of  the 
co-partnership.  No.  42  empowered  the 
directors  to  authorize  and  direct  actions, 
suits,  or  other  proceedings,  as  they  might 
be  advised,  against  any  persons,  share- 
holders or  others,  indebted  or  liable  to 
the  company.  No.  65  declared  the  equal 
•liability  of  shareholders  not  executing  the 
indenture,  without  entitling  them  to  any  par- 
ticipation in  its  benefits.  No.  71  provided, 
that  the  funds  and  investments  of  the  com- 
pany should  be  at  the  disposition  of  the 
board  of  directors.  No.  76  provided,  that 
if  ever  the  losses  of  the  company  should 
have  absorbed  not  only  the  whole  of  the 
fund  called  the  Guarantee  Fund,  but  also 
one- fourth  part  of  the  then  paid  up  ctipital, 
the  board  of  directors  for  the  time  being 
should,  within  twenty  days,  call  an  extra- 
ordinary general  meeting  of  the  share- 
holders, and  lay  a  statement  of  the  affairs 
before  them,  and  that  it  should  be  lawful 
for  any  twelve  of  them  present,  to  require 
the  dissolution  of  the  company  ;  and  No. 
77  provided,  that  after  the  dissolution, 
the  affairs  and  concerns  should  be  wound 
up  with  all  convenient  speed,  and  the 
debts  and  liabilities  of  the  company  sa- 
tisfied. The  bill  then  stated,  that  in 
December  1856,  the  company  commenced 
business  as  bankers  at  Manchester,  with 
some  branch  banks  in  the  neighbouring 
towns,  and  ^hat.the  business  was  conducted 
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by  directors,  and  the  securities  taken  in 
the  names  of  the  trustees ;  that  calls  to  the 
amount  of  10/.  a  share,  were  made  before 
April  1839;  and  that  such  calls  had  been 
duly  paid  by  the  plaintiffs  on  their  shares, 
and  had  also  been  paid  by  the  great  majo- 
rity of  the  other  registered  shareholders  ; 
that  previous  to  the  50th  of  April  1839, 
the  company  sustained  great  losses  in  their 
business,  and  on  that  day  the  directors  re* 
solved  to  suspend  the  payments  of  the 
bank,  and  the  same  were  suspended  accord- 
ingly, and  the  business  has  ever  since  been 
discontinued ;  that  at  m  meeting  of  the 
shareholders,  which  was  called  on  the  8th 
of  May  1839,  it  was  resolved,  that  the 
directors  should  be  desired  to  make  m  fur- 
ther call  of  51.  per  share,  in  order  to  meet 
and  discharge  the  liabilities  of  the  company, 
and  the  directors  on  the  13th  of  June, 
made  a  further  call  of  5L  a  share  accord- 
ingly ;  that  the  said  further  call  of  5l,  a 
share  had  been  duly  paid  by  the  plaintiffs, 
and  by  the  majority  of  the  other  registered 
shareholders.  The  bill  then  stated,  that 
the  partnership  was  indebted  to  various 
individuals,  and  was  otherwise  liable  to  the 
payment  of  sums  of  money  to  a  very  large 
amount ;  that  several  meetings  of  the 
shareholders  and  directors  had  taken  place,* 
but  no  arrangement  had  been  come  to  for 
winding  up  the  affairs  of  the  company, 
and  that  since  the  month  of  February 
1840,  no  meetings  had  been  held,  and 
no  proceedings  taken  for  the  purpose  of 
satisfying  its  creditors ;  that  at  the  time 
the  bank  suspended  payments,  the  de- 
fendant Holt  and  six  other  of  the  defen- 
dants, were  the  directors,  and  that  since 
that  time  six  of  them  had  become  bank- 
rupt; that  the  said  directors,  however, 
notwithstanding  their  bankruptcy,  still  had 
possession  or  controul  over  the  monies, 
securities  for  money,  and  negotiable  in- 
struments belonging  to  the  bank,  to  a  large 
amount,  and  that  the  defendants,  the  trus- 
tees, had  also  cmisiderable  property  be- 
longing to  the  partnership,  vested  in  tliem, 
and  that  large  sums  of  money  were  due  to 
the  partnership  from  several  shareholders, 
in  respect  of  unpaid  calls,  and  from  various 
persons  on  other  accounts;  that  three  qua- 
lified directors  being  necessary,  and  the 
trustees  of  the  partnership  refusing  to  deal 
in  any  manner  with  the  pn^erty  on  the 


authority  of  the  single  solvent  director, 
and  the  registered  public  officer  refusing 
in  like  manner  to  act  on  such  authority, 
the  debtors  of  the  company  refusing  to  pay 
their  debts  to  the  partnership,  no  contracts 
for  the  sale  of  the  property  of  the  partner- 
ship  could   be   completed,  and    nothing 
effectual  could  be  done  for  getting  in  or 
securing  the  property  and  effects  of  the 
partnership,  or  applying  the  same  towards 
satisfaction  of  the  debts;  that  the  outstand- 
ing debts  of  the  partnership  remained  un- 
collected, and  without  any  person  being 
authorized  to  interfere  to  secure  the  same, 
and  that  no  qualified  shar^older  could  be 
found,  who  would  accept  the  office  of  direc- 
tor ;  that  the  entire  property  of  the  bank  was 
wholly  insufficient  to  satisfy  its  debts,  but 
that  the  same  property  was,  nevertheless, 
of  a  large  amount,  and  enough  to  pay  a 
considerable  dividend  on  the  said  debts, 
but  that  the  same  could  not  be  got  in  and 
applied,  without  the  assistance  of  the  Court; 
that  the  shareholders  or  partners  were  so 
numerous,  that  it  would  be  impossible  to 
prosecute  the  suit,  if  they  were  all  made 
parties,  but  that  all  of  such  shareholders 
had  a  common  interest  in  having  the  assets 
got  in,  and  applied  in  payment  of  such 
debts;    that    several    of   the  defendants 
therein  named,  were  holders  of  shares, 
upon  which  the  calls  had  not  been  paid 
up,  and  that  there  were  no  other  share- 
holders, save  the  last-mentioned  defendants, 
who  had  not  paid  up  their  calls ;  that  such 
defendants,  having  held  themselves  out  as 
shareholders  of  the  company,  were  liable 
to  the  creditors  thereof.    The  bill  prayed, 
that  an  account  might  be  taken,  by  and 
under  the  direction  of  the  Court,  of  all  the 
property,  estate  and  effects,  and  assets  of 
every  description,  of  or  belonging  to  the 
said   partnership   or  company,  including 
such  several  amounts  as  might  be  then  due 
and  owing  from  the  shareholders  of  the 
said  partnership  or  company,  or  any  of 
them,  in  respect  of  unpaid  calls  upon  the 
said  several  shares  held  by  them  respec- 
tively ;  and  that  some  proper  person  might 
be  appointed  by  the  Court  to  collect,  get 
in,  and  receive  the  said  property,  estate, 
and  effects,  and  other  assets  of  the  said 
partnership,  including  the  amount  of  such 
unpaid  calls,  and  that  such  receiver  might 
be  at  liberty  to  use  the  name  of  the  regis- 
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tered  public  oflBcer,  or  the  name  of  such 
other  officer  or  officers  of  the  said  part- 
nership, as  night  be  necessary  in  any 
proceedings,  whether  at  law  or  otherwise, 
for  recovering  or  enforcing  payment  of 
the  said  property  and  estate,  including  the 
unpaid  calls  or  any  part  thereof;  and  that 
the  defendants,  John  Holt,  Samuel  Fox, 
John  Gaoson,  William  Marston,  William 
Nicholson,  William  Nuttall,  Samuel  Walker, 
Nicholas    Price   Wood,    John   Hay  ward, 
Thomas  Waller,  and  Richard  Law,  might 
be  decreed  to  deliver  up,  and   to  duly 
assign  or  otherwise  assure  to  the   said 
receiver  all  numies  and  securities  for  nooney , 
property,  and  effects  whatsoever,  of  or 
belonging  to  the  said  partnership,  now  in 
tbeir  respective  possession,  or  under  their 
respective  controul;  and  all  deeds,  evi- 
dences of  title,  books,  accounts,  papers, 
documents,  and  writings,  in  their  respec- 
tive possession  or  power,  or  in  anywise 
relating  thereto;  and  that  such  parts  of  the 
property,  estate,  and  efiects  of  the  said 
partnership  as  required  to  be  sold,  might 
be  sold  under  the  direction  of  the  Court ; 
and  that  all  proper  parties  might  be  or- 
dered to  join  in  such  sale,  and  all  proper 
directions  given  for  effectuating  the  same ; 
and  that  the  last-named  defendants,  and  all 
other  the  officers  and  servants  of  the  said 
partnership  and  company  might  be  restrain- 
ed by  the  order  and  mj  unction  of  the  Court 
from  coUecting,  getting  in,  or  receiving,  or  in 
any  way  possessing  themselves  of  or  inter- 
meddling or  dealing  with  the  said  property, 
estate,  and  effects,  and  other  assets  of  the 
said  partnership,  or  any  part  thereof  then 
oatstanding,  and  from  assigning  or  parting 
with  any  part  thereof  then  in  Uieir  posses- 
sion or  power,  or  otherwise  than  to  the 
said  receiver,  or  under  the  direction  of  the 
Court ;  and  that  an  account  might  be  taken 
under  the  direction  of  the  Court,  of  the 
several  debts  and  liabilities  due  and  owing 
from  the  said  partnership,  or  to  which  the 
said  partnership  was  subject ;  and  that  the 
said  property,  estate,  and  effects,  and  other 
assets  of  the  said  partnership,  including 
tbe  amount  of  the  said  unpaid  calls,  might 
be  duly  and  properly  applied  towards  pay- 
ment and  satisfaction  of  the  several  debts 
Md  liabilities,  so  far  as  the  same  would 
ntend  for  that  purpose ;  and  that  all  such 
proper  directions  might   be  given,    and 


accounts  taken,  and  inquiries  directed  as 
might  be  necessary  for  the  purposes  afore- 
said. 

George  Aspinal  and  Richard  Wilding 
Bateson,  two  of  the  defendants  to  the  bill, 
appeared ;  and,  on  the  17th  of  June  1840, 
filed  their  demurrer  to  the  bill,  whereby, 
by  protestation,  not  confessing  or  acknow- 
ledging all  or  any  of  the  matters  in  the  said 
bill  of  complaint  contained  to  be  true,  in 
such  manner  and  form  as  the  same  was 
therein  and  diereby  set  forth  and  alleged, 
the  said  defendants,  George  Aspinal  and 
Richard  Wilding  Bateson,  demurred  to 
the  said  bill,  and  for  cause  of  demurrer 
shewed  that  the  said  complainants  had  not 
by  their  said  bill  of  complaint  made  such  a 
case  as  entitled  them  in  a  court  of  equity 
to  any  discovery  from  the  defendants  or 
either  of  them,  or  to  any  relief  against 
them,  or  either  of  them,  as  to  the  matters 
contained  in  the  said  bill,  or  any  of  «such 
matters ;  and  for  further  cause  of  demur- 
rer, the  said  defendants  shewed,  that  it 
appeared  by  the  said  bill,  that  there  were 
divers  other  persons  who  were  necessary 
parties  to  the  said  bill,  but  who  were  not 
made  parties  thereto;  and,  in  particular, 
that  it  appeared  by  the  said  bill,  that  all 
the  partners  or  shareholders  in  the  said 
partnership  or  company,  called  the  Impe- 
rial Bank  of  England,  were  necessary  par- 
ties to  the  said  bill,  but  that  all  such  part- 
ners or  shareholders  were  not  made  parties 
to  the  said  bill ;  and  further,  that  it  ap- 
peared by  the  said  bill,  that  fiats  in  bank- 
ruptcy had  been  duly  awarded  and  issued 
against  Thomas  Waller,  John  Holt,  Samuel 
Fox,  William  Marston,  William  Nuttall,  Sa- 
muel Walker,  and  Nicholas  P.  Wood,  seven 
of  the  defendants  to  the  said  bill  of  com- 
plaint,  imder  which  they  had  been  severally 
found  and  declared  bankrupts,  and  assig- 
nees of  their  several  and  respective  estates 
and  effects  had  been  duly  appointed ;  and 
that  it  appeared  by  the  said  bill,  that  such 
assignees  of  the  estate  and  effects  of  the 
said  Thomas  Waller,  John  Holt,  Samuel 
Fox,  William  Marston,  William  Nuttall, 
Samuel  Walker,  and  Nicholas  P.  Wood 
respectively,  were  necessary  parties  to  the 
said  bill,  but  that  such  assignees  were  not 
made  parties  to  the  said  bill;  and  for 
further  cause  of  demurrer,  the  said  defen- 
dants shewed  that  the  said  bill  was  exhi- 
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bited  against  the  said  defendants,  and 
against  the  said  several  other  defendants 
to  the  said  bill,  for  several  and  distinct  and 
independent  matters  and  causes,  which  had 
no  relation  to  each  other,  and  in  which,  or 
in  the  greater  part  of  which,  the  said 
defendants  were  in  no  way  interested  or 
concerned,  and  might  not  be  implicated ; 
wherefore,  and  for  divers  other  good  causes 
of  demurrer  appearing  in  the  said  bill  of 
complaint,  the  said  defendants  did  demur 
to  the  said  bill,  and  all  the  matters  and 
things  therein  contained,  and  prayed  the 
judgment  of  this  Honourable  Court,  whe- 
ther they  should  be  compelled  to  make  any 
further  or  other  answer  to  the  said  bill ; 
and  they  humbly  prayed  to  be  thence  dis- 
missed, with  their  reasonable  costs  in  that 
behalf  sustained. 

The  demurrer  was  heard  before  the 
Vice  Chancellor  on  the  7th  of  July  1840, 
when  the  same  was  allowed,  liberty  being, 
at  the  same  time,  refused  to  the  plaintiflTs 
to  amend  the  bill.  The  plaintiffs  appealed 
from  the  order  allowing  the  demurrer. 

Mr.  G,  Richards  and  Mr.  RoU,  in  aup- 
port  of  the  appeal,  contended,  that  no 
injustice  would  be  done  to  the  shareholders 
by  the  appointment  of  a  receiver,  any 
more  than  would  have  arisen  from  the 
registered  officer  taking  proceedings  to 
recover  the  unpaid  calls  ;  that  unless  the 
Court  interfered,  the  property,  which  the 
company  still  possessed,  might  be  wholly 
wasted  and  lost,  and  that  the  partners  in 
the  company  were  so  very  numerous,  as  to 
render  it  quite  impossible  to  bring  the  suit 
to  a  hearing  in  case  it  should  be  held  that 
tliey  were  necessary  parties  thereto. 

Mr.  Jacob,  Mr.  Wtgram,  and  Mr.  Sutton 
Sharpe,  for  the  respondents,  who  had  de- 
murred to  the  bill,  contended,  that,  as  the 
bill  was  constituted,  the  defendants,  the 
solvent  shareholders,  would  have  no  secu- 
rity against  their  being  subsequently  re- 
quired to  pay  off*  the  partnership  debts, 
in  case  they  satisfied  the  calls,  of  which 
the  bill  sought  payment;  that  the  only 
secure  mode  of  proceeding  would  be  to 
have  a  dissolution  of  the  partnership,  which 
was  not  prayed  by  the  bill,  and  a  sale  of 
its  assets,  and  a  contribution  from  all  the 
shareholders,  for  the  purpose  of  supplying 
any  deficiency  arising  from  the  sale  of  the 
assets  in  payment  of  the  partnership  debts. 


Besides  the  cases  referred  to  in  the 

Lord  Chancellor's  judgment,  the  following 

were  cited  in  the  course  of  the  arguments: 

Small  V.  Attwood,  You.  407 ;  s.  c.  8 

Law  J.  Rep.  (n.s.)  Ex.  Eq.  1. 
Mare  v.  Malaohy,  1  Myl.  &  Cr.  559 ;  s.  c. 

5  Law  J.  Rep.  (n.s.)  Chanc.  845. 
Long  V.  YongCf  ft  Sim.  869. 
Evans  v.  Stokes,  1  Keen,  24;  s.  c.  5 
Law  J.  Rep.  (n.s.)  Chanc.  129. 

The  Lord  Chancellor. — The  demurrer 
in  this  case  was  allowed  by  the  Vice 
Chancellor,  for  want  of  equity,  upon  the 
ground,  as  I  am  informed  in  the  argument, 
that  the  Court  could  not  grant  relief  of  the 
limited  kind  prayed  by  the  bill ;  but  on 
this  appeal,  all  the  grounds  in  support  of 
the  demurrer  are  open  to  the  defendant, 
and  in  a  court  of  equity,  want  of  equity, 
want  of  parties,  and  multifariousness,  are 
good  grounds  of  demurrer.  With  respect 
to  the  last,  I  have  not  been  able  to  discover 
anything  in  support  of  it,  and  shall  there- 
fore take  no  further  notice  of  it.  The 
case  stated  by  the  bill,  which  is  filed  by 
the  plaintiffs,  on  behalf  of  themselves  and 
all  other  the  shareholders  and  partners  in 
the  banking  company,  called  the  Imperial 
Bank  of  England,  (except  those  who  are 
made  defendants,)  is  shortly  this — ^vis. 
that  they  are  shareholders,  and  have  paid 
all  the  calls  made,  which  amount  to  15/. 
per  share ;  that  the  business  of  the  com- 
pany has  been  suspended  since  1 889,  but 
that  it  has  not  been  dissolved  ;  that  large 
debts  lAre  due  by  the  company,  for  which  the 
plaintiffs  and  other  shareholders  are  liable, 
and  there  are  considerable  assets  in  the 
hands  of  the  directors  and  trustees,  though 
not  equal  to  the  debts  ;  that  all  the  direc- 
tors except  one  have  become  bankrupts, 
and  have  thereby  by  the  regulations  be- 
come incapable  of  acting ;  that  the  trustees 
refuse  to  act,  and  that  the  other  defendants 
are  the  only  shareholders  who  have  not 
paid  their  calls ;  and  the  bill  therefore  prays 
for  the  assistance  of  the  Court  to  relieve 
them  from  this  difficulty,  by  causing  the 
assets  of  the  company  to  be  realised,  and 
the  debts  to  be  paid,  and  that,  for  this 
purpose,  a  receiver  may  be  appointed  and 
authorized  to  sue  for  the  calls  unpaid,  and 
for  the  debts  due  to  the  company,  in  the 
name  of  the  registered  officer,  (under  the 
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Stat  7  Geo.  4.  c.  46,)  who  is  one  of  the 
defendants.  When  it  is  said,  that  the  Court 
cannot  give  relief  of  this  limited  kind,  it  is, 
I  presume,  meant  that  the  hill  ought  to 
ha?e  prayed  a  dissolution  and  a  final  wind- 
ing up  of  the  affairs  of  the  company.  How 
far  this  Court  will  interfere  between  part- 
ners, except  in  cases  of  dissolution,  has 
been  the  subject  of  much  difference  of 
opinion,  upon  which  it  is  not  my  purpose 
to  say  anything  at  present  beyond  what  is 
necessary  for  the  decision  of  this  case,  but 
there  are  strong  authorities  for  holding 
that  to  a  bill  praying  a  dissolution,  all  the 
partners  must  be  parties;  and  this  bill 
alleges,  that  they  are  so  numerous  as  to 
make  that  impossible.  The  result,  there- 
fore, of  these  two  rules,  if  both  are  to  be 
supported,  would  be, —  the  one  binding  the 
Court  to  withhold  its  jurisdiction,  except 
upon  bills  praying  a  dissolution,  and  the 
other  requiring  that  all  the  partners  should 
be  parties  to  a  bill  praying  it, — that  the 
doors  of  the  Court  would  be  shut  in  all 
cases  in  which  the  partners  or  shareholders 
are  too  numerous  to  be  made  parties,  which, 
in  the  present  state  of  the  transactions  of 
mankind,  would  be  an  absolute  denial  of 
justice  to  a  large  portion  of  the  subjects  of 
this  realm,  in  some  of  the  most  important 
of  their  affairs.  This  result  is  quite  suffi- 
cient to  shew,  that  such  cannot  be  the  law. 
As  I  have  said  on  other  occasions,  I  think 
it  the  duty  of  this  Court  to  adapt  its  prac- 
tice and  course  of  proceeding  to  the  exist- 
ing state  of  society,  and  not  by  too  strict 
an  adherence  to  forms  and  rules  established 
under  different  circumstances,  to  decline 
to  administer  justice,  and  to  enforce  rights 
for  which  there  is  no  remedy.  This  has 
always  been  the  principle  of  this  court, 
though  not  at  all  times  sufficiently  attended 
to;  it  is  the  ground  upon  which  the  Court 
has,  in  many  cases,  dispensed  with  the 
presence  of  parties,  who  were,  according  to 
the  general  practice,  necessary  parties. 

In  Cockbum  v.  Thompson  (1),  Lord  El- 
doo  says^  "A  general  rule  established  for 
the  convenient  administration  of  justice, 
must  not  be  adhered  to,  in  cases  to  which, 
consistently  with  practical  convenience,  it  is 
incapable  of  application:"  and  again,  "The 
difficulty  roust  be  overcome  on  this  princi- 


ple, that  it  is  better  to  go  as  far  as  possible 
towards  justice  than  to  deny  it  altogether.*' 
If,  therefore,  it  was  necessary  to  go  much 
further  than  is  required  in  the  present 
case,  and  in  opposition  to  some  highly 
sanctioned  opinion,  in  order  to  open  the 
doors  of  justice  in  this  court  to  those  who 
could  not  obtain  it  elsewhere,  I  should  not 
shrink  from  the  responsibility  of  so  doing ; 
but  in  this  particular  case  it  will  be  found, 
there  is  much  more  of  authority  in  support 
of  the  equity  claimed  by  the  bill  than  there 
is  against  it.  It  is  true,  the  bill  does  not 
pray  for  a  dissolution,  and  it  states  the 
company  to  be  still  subsisting;  but  it  does 
not  pray  for  an  account  of  the  partnership 
dealings  and  transactions  for  the  purpose 
of  ascertaining  the  share  of  profits  due  to 
the  plaintiffs,  which  seems  to  have  been 
the  case,  in  the  opinions  to  which  I  have 
referred.  Its  object  is  to  have  the  part- 
nership assets  realized,  in  order  that  the 
plaintiffs  may  be  relieved  from  the  respon- 
sibility to  which  they  are  exposed,  and 
which  is  contrary  to  the  provisions  of  their 
common  contract,  and  to  every  principle 
of  justice ;  but  whether  the  interest  of  the 
plaintiffs,  in  right  of  which  they  are  suing, 
arises  from  such  responsibility,  or  from  any 
other  cause,  cannot  be  material,  the  ques- 
tion being,  whether,  some  partners,  having 
an  interest  in  the  application  of  the  part- 
nership property,  are  entitled  on  behalf  of 
themselves  and  the  other  partners,  (except 
the  defendants,)  to  file  a  bill  in  this  court 
against  others  of  the  partners  for  that  pur- 
pose, pending  the  subsistence  of  the  part* 
nership;  and  if  it  shall  appear  that  such,  a 
suit  may  be  maintained  by  some  partners 
on  behalf  of  themselves  and  others  simi- 
larly circumstanced,  against  other  persons, 
whether  trustees  or  agents  of  the  company, 
being  possessed  of  property  of  the  com- 
pany, it  may  be  asked,  why  the  same  right 
of  suit  should  not  exist  when  the  party  in 
possession  of  such  property  happens  also 
to  be  a  pa^^tner  or  shareholder  ?  In  Chan- 
cey  V.  May  (2),  the  defendants  were  part- 
ners. In  The  fVidow's  case,  before  Lord 
Thurlow,  cited  by  Lord  Eldon,  in  17  f^es. 
15,  the  bill  was  on  behalf  of  the  plaintiff* 
and  all  others  in  the  same  interest,  to  pro- 
vide the  funds  for  a  subsisting  estate.     In 


(I)  16Ve8.321. 


(2)  Prec.  in  Ch.  59«. 
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Knowles  v.  Houghton  (3),  the  bill  prayed 
an  account  of  partnership  transactions, 
and  that  the  partnership  might  be  esta- 
blished ;  and  the  decree  directed  an  ac- 
count of  the  brokerage  business,  and  an 
inquiry  to  ascertain  what,  if  anything, 
was  due  to  the  plaintiff,  in  respect  thereof, 
and  whether  the  partnership  between  the 
plaintiff  and  defendant  had  at  any  time 
and  when  been  dissolved, — shewing  the 
Court  did  not  consider  the  dissolution  of 
the  partnership  as  a  preliminary  necessary 
before  directing  the  account.  In  Cockbum 
V.  ThcmpsoH,  the  bill  prayed  a  dissolution ; 
but  it  was  Bled  by  certain  proprietors,  on 
behalf  of  themselves  and  others,  and  Lord 
Eld  on  overruled  the  objection,  that  the 
other  proprietors  were  not  parties.  In 
the  case  of  Hichens  v.  Congreve  (4),  the 
bill  was  on  behalf  of  the  plaintiff  and  odier 
shareholders,  against  certain  shareholders 
who  were  also  debtors,  not  praying  a  disso- 
lution, but  asking  only  the  repayment  to 
the  company  of  certain  funds  alleged  to 
have  been  improperly  abstracted  from  the 
partnership  property  by  the  defendants; 
and  Sir  Anthony  Hart  overruled  the  ob- 
jection, which  decision  was  afterwards 
affirmed  by  Lord  Lyndhurst. 

In  Walbum  v.  IngUby  (5),  the  bill  did 
not  pray  a  dissolution  of  the  partnership  ; 
and  Lord  Brougham,  in  allowing  the  de- 
murrer on  other  grounds,  stated,  that  it 
could  not  be  supported  on  the  ground  of 
want  of  parties,  because  the  dissolution 
was  not  prayed.  In  Taylor  v.  Salmon  (6), 
the  suit  was  by  some  shareholders,  on  be- 
half of  themselves  and  others,  against  an- 
other person  also  a  shareholder,  to  recover 
property  claimed  by  the  partners,  which 
he  had  appropriated  to  himself;  and  the 
Vice  Chancellor  decreed  for  the  plaintiff, 
which  was  affirmed  on  appeal.  In  that 
case,  the  bill  did  not  pray  a  dissolution, 
and  the  company  was  a  subsisting  and 
continuing  partnership. 

The  case  of  Hichens  v.  Congreve  differs 
from  the  present,  in  this  particular,  that  in 
that  case,  the  partnership  was  flourishing 

(3)  11  Yes.  168,  bot  more  folly  reported  in  CoU 
lier  on  Partnership,  198. 

(4)  4  Russ.  662 ;  s.  0.  6  Law  J.  Rep.  Chanc.  167. 

(5)  1  MyL  &  K.  61  i  s.  c  3  Law  J.  Rep.  (n.8.) 
Chanc  tl. 

(6)  4  Mjl  &  Or.  134. 


and  likely  to  continue,  whereas  the  present 
partnership,  though  not  dissolved,  is  un- 
able to  carry  on  the  purposes  for  which 
it  was  formed,  an  inability  to  be  attributed 
in  part  to  withholding  the  property  which 
the  bill  seeks  to  recover.  So  Ult  tiuB  case 
approximates  to  others,  in  which  the  part- 
nership has  been  dissolved,  as  to  which  it 
is  admitted  this  Court  exercises  jurisdic- 
tion. This  case  also  differs  from  the  two 
last-mentioned  cases,  in  this — viz.  that  the 
diflSculty  in  which  the  plaintiffs  are  placed, 
and  the  consequent  necessity  for  die  assist- 
ance of  the  Court*  is  greater  in  the  present, 
but  there  is  certainly  no  reason  for  with- 
holding the  assistance  of  the  Court.  How 
far  the  principle  on  which  diose  cases  have 
proceeded  is  consistent  with  the  doctrine  in 
Loscambe  v.  Ru$ieU(7),  "  that  in  occasional 
breaches  of  agreements  between  partners, 
when  they  are  not  of  so  grievous  a  nature  as 
to  make  it  impossible  tibat  the  partnership 
should  continue,  the  Court  stands  neuter," 
may  be  to  be  considered  if  the  case  should 
arise ;  it  is  not  necessary  to  express  any 
opinion  as  to  that,  in  the  present  case;  bat 
it  may  be  suggested,  that  the  supposed 
rule,  that  the  Court  will  not  direct  an  ac- 
count of  partnership  dealings  and  transac- 
tions, except  consequent  on  a  dissolution, 
though  true  in  some  cases  and  to  a  certain 
extent,  has  been  supposed  to  be  more  ge- 
nerally applicable  than  it  is  upon  principle, 
and  it  is  certain,  that  this  supposed  rule  is 
directly  opposed  to  the  decision  of  Sir  John 
Leach,  in  Harrison  v.  Armitage{S)^  and 
Richards  v.  Davies(9). 

Having  referred  to  so  many  cases,  in 
which  suits  similar  to  the  present  have 
been  maintained  by  some  partners  on  be- 
half of  themselves  and  others,  it  is  scarcely 
necessary  to  say  anything  as  to  the  objec- 
tion for  want  of  parties,  or  as  to  the  assig- 
nees of  those  shareholders,  who  have  be- 
come bankrupts.  Their  assignees  are  now 
shareholders  in  their  place,  for  the  purpose 
of  any  interest  they  had  in  the  property, 
and  as  such  are  included  in  the  number  of 
those  on  whose  behalf  the  suit  is  instituted. 
A  similar  objection  was  raised  and  over- 
ruled in  Taylor  v.  Salman^  aa  to  thesharea 
of  Mr.  Salmon. 

(7)4  Sim.  8. 

(8)  4  Mad.  143. 

<9)  t  Rum.  &  Myl.  347. 
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On  the  authority  of  the  cases  to  which 
I  have  referred,  and  the  principles  to  which 
I  have  alluded,  if  it  be  necessary  to  resort 
to  them,  I  am  of  opinion,  the  demurrer 
caiyiot  be  supported,  and  that  the  usual 
order  overruling  the  demurrer  must  be 
substituted  for  that  pronounced  by  the 
Vice  Chancellor. 


V.C. 
Jan.  \2 


.} 


V,  CHRISTOPHER. 


Affidemt  —  Signature  —  Marksman  — 
Takmg  Bill  and  AffidavU  off  the  File. 

The  plaintiff,  in  a  bill  of  interpleader^ 
being  a  marksnum^  signed  the  affidavit  with 
Itts  name^  having  his  hand  guided  by  another 
person :  the  bill  and  affidavit  were  ordered 
to  be  taken  off  the  Jile. 

The  aflSdavit  of  the  plaintiff,  annexed  to 
his  bill  of  interpleader,  he  being  a  marks- 
man, was  signed  with  his  name  at  length, 
and  it  appeared  that  his  hand  had  been 
guided  in  writing  it  by  another  person. 
The  jurat  and  attestation  was  in  the  form 
applicable  to  the  signature  of  one  who  was 
not  a  marksman. 

Mr.  K.  Bruce,  on  behalf  of  the  defen- 
dant, moved,  that  the  bill  and  affidavit 
should  be  taken  off  the  file* 

Mr.  Stephenson^  contra. 

The  Vice  Chancellor  said,  that  the 
manner  in  which  the  signature  was  affixed 
was  a  fraud  upon  the  Court ;  and  he 
ordered  the  bill  and  affidavit  to  be  taken 
off*  the  file,  and  the  costs  to  be  paid  by  the 
plaintiff. 


Dec 

Jan 


V.C.  ^ 
;.  19,  1840.  > 
.  12,  1841.  J 


christian  V,  TAYLOR. 


Pleading  —  Discovery  —  Executors  and 
Trustees  —  Accounts  —  Documents — Suffix 
ciency  of  Answer, 

Defendants  in  the  sittiation  of  representa* 
tiees  to  a  deceased  person,  alleged  to  have 
been  an  accounting  party,  are  not  by  their 
answer  bound  to  set  forth  the  accounts  of 
tktA  party  in  a  manner  m  which  they  can 
New  Series,  X.— Chanc. 


only  be  made  out  with  much  difficulty  ami 
expense;  but  it  is  sufficient  that  they  set 
forth  the  accounts  so  far  as  they  are  them- 
selves able,  and  at  the  same  time  so  refer  to 
the  documents  from  which  the  accounts  must 
be  made,  as  to  give  the  plaintiff  the  oppor- 
tumty  of  using  them  for  the  purpose  of 
making  out  such  accounts  as  are  necessary. 
When  the  documents  inquired  after  by  the 
usual  form  of  interrogatory,  are  very  nume- 
rous, it  is  sufficient,  in  the  schedule  to  the 
answer,  to  describe  them  by  their  general 
charagter,  as  contained  in  sealed  packages, 
without  setting  forth  a  detailed  description 
of  the  several  documents. 

P.  Callow  and  R.  Taylor  entered  into 
partnership  as  wholesale  grocers,  at  Liver- 
pool, in  1799.  P.  Callow  was  also  from 
the  year  1802,  a  partner  in  a  brewery  in 
which  R.  Taylor  had  an  interest;  and 
Callow  and  Taylor  also  occasionally  en- 
gaged in  joint  speculations  in  cotton  and 
other  merchandise,  and  became  owners  of 
various  houses  and  wardiouses.  In  De- 
cember 1882,  Callow  and  Taylor  executed 
a  deed  of  dissolution  of  partnership,  and, 
by  the  same  deed.  Callow  assigned  and 
transferred  his  share  of  the  grocery  busi- 
ness and  partnership  property  to  Thomas 
Taylor  and  the  defendant  William  Taylor, 
sons  of  the  said  R.  Taylor,  in  considera- 
tion of  an  annuity  of  1,000/.,  and  a  sum  of 
1,500/.,  the  pay ment  of  which  was  secured 
by  the  bond  of  the  Taylors.  Callow  died 
intestate  in  February  1833,  leaving  tlie 
plaintiff,  Elinor  Christian,  his  sister  and 
next-of-kin.  Thomas  Taylor  died  in  Janu- 
ary 1834,  having  appointed  R.  Taylor,  the 
father,  and  William  Taylor,  his  executors. 
R.  Taylor  died  in  June  1837,  having  ap- 
pointed the  said  William  Taylor  and  the 
defendant  John  Taylor,  (another  son,)  his 
executors.  The  bill  was  filed  by  Mrs. 
Christian  against  William  and  John  Taylor, 
and  it  prayed  that  an  account  might  be 
taken  of  the  partnership  dealings  and 
transactions,  and  claimed  to  set  aside  the 
deed  of  dissolution  of  December  1832,  as 
fraudulent. 

The  bill  called  upon  the  defendants  to 
set  forth  an  account  of  the  profits  made 
in  the  ^id  partnership,  in  each  and  every 
year,  from  the  commencement  to  the  dis- 
solution, and  the  quantity  of  merchandise 
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purchased  on  each  speculation  and  the 
prices  paid,  and  by  what  monies,  and  the 
prices  at  which  the  merchandise  so  bought 
was  on  each  occasion  sold,  and  what  was 
the  profit  and  loss,  and  how  the  monies 
arising  from  the  sale  were  applied  on  each 
occasion,  and  of  all  the  monies  paid  to 
each  of  them,  P.  Callow  and  R.  Taylor, 
and  the  dates  and  amounts.  The  bill  also 
required  the  defendants  to  set  forth  a 
schedule  of  the  papers  and  writings  in 
their  possession  relating  to  the  matters  in 
question,  in  the  usual  form  of  interrogatory. 

The  defendants,  by  their  first,  second, 
and  third  answers,  stated,  in  substance,  that 
they  could  not,  according  to  their  know- 
ledge, remembrance,  information,  or  belief, 
set  forth  the  particulars  required,  with  re- 
spect to  the  said  partnership  dealings  and 
transactions ;  that  they  had  employed  an 
accountant  at  a  great  expense  constantly 
for  about  six  weeks,  during  which  time 
such  accountant  had  with  much  labour 
been-  able  only  to  make  out  an  account  of 
the  said  partnership  business,  in  the  man- 
ner required,  for  a  very  short  space  of  time 
and  for  less  than  a  year ;  that  the  books  and 
papers  containing  the  particulars  of  the 
transactions,  were  open  to  the  inspection 
and  use  of  the  plaintiiT  or  her  agents ;  and 
that  if  the  defendants  were  compelled  to 
make  out  the  required  accounts  during  the 
whole  period  of  the  partnership,  the  ex- 
pense and  loss  of  time  occasioned  by  so 
doing,  would  be  ruinous  to  them. 

In  answer  to  the  interrogatory  as  to  do- 
cuments, tlie  defendants  stated,  that  they 
had  in  their  possession  three  hogsheads 
containing  old  papers  and  writings,  sealed 
up,  and  relating  to  the  said  partnership 
business.  In  the  second  answer,  the  defen- 
dants stated  that  the  old  papers  and  writings 
referred  to  in  their  former  answer,  consisted 
of  invoices,  orders,  &c.  (describing  them 
generally);  and  in  the  third  answer,  they 
stated  that  a  detailed  list  or  specification 
of  such  documents,  would  occupy  a  sche- 
dule of  enormous  length,  the  making  of 
which  would  consume  more  time,  by  many 
weeks,  than  had  been  allowed  by  the  Mas- 
ter for  putting  in  a  further  answer. 

Seven  exceptions  for  insufficiency  were 
taken  to  the  answer,  on  these  points,  and 
were  allowed  by  the  Master.  The  defen- 
dants excepted  to  the  Master's  certificate. 


Mr.  K,  Bruce  and  Mr,  Walker^  for  the 
defendants. 

Seeley  v.  Boehm^  2  Madd.  176. 
White  V.  WiUiams,  8  Ves.  193. 

Mr,  Jacob  and  Mr.  J.  Russell,  for  the 
plaintiff. 

[The  Vice  Chancellor,  in  the  course 
of  the  argument,  said — Suppose  that  the  de- 
fendants, who  were  merely  executors,  were 
called  upon  by  a  plaintiff  to  set  forth  ac- 
counts of  this  kind,  and  they  stated  by 
their  answer  that  they  had  never  looked 
into  the  partnership  books,  and  never  in- 
tended to  do  so — what  objection  would 
there  be  to  this  answer  in  point  of  form  ? 
What  obligation  would  there  be  upon  them 
to  go  through  the  books,  for  the  pur- 
pose of  giving  the  plaintiff  the  particular 
mformation  which  he  asks?  A  party  is 
not  bound  to  do  so  with  respect  to  trans- 
actions, which  are  not  his  own.] 

Mr.  K.  Bruce,  in  reply. 

The  Vice  Chancellor. — Before  I  de- 
cide this  point,  I  shall  compare  minutely 
the  words  of  the  interrogatories  with  those 
of  the  answers.  As  to  the  papers  said  to 
be  sealed  up  in  boxes  or  hogsheads,  I  must 
say,  I  should  be  reluctant  to  hold,  that 
that  is  not  a  sufficient  description  of  them. 
Ever  since  I  have  known  the  profession, 
it  has  been  the  practice,  after  setting  out  the 
more  important  and  special  documents,  to 
state  that  there  are  others  made  up  in 
bundles,  which  are  referred  to,  and  may 
be  moved  for  by  the  plaindff.  If  the  de^* 
fendant  states  that  there  are  three  hogs- 
heads of  documents,  which  are  sealed  up, 
I  think  that  sufficiently  identifies  them,  for 
all  the  purposes  of  discovery. 

Jan.  12.  —  The  Vice  Chancellor. — 
Since  this  case  was  argued  before  me,  I 
have  had  the  opportunity  of  comparing 
the  language  of  the  last  answer,  with  the 
terms  of  the  exception ;  and  it  appears  to 
me,  I  must  hold  the  answer  to  be  now  suffi- 
cient. There  are  only  two  points  which 
require  any  observation:  first,  as  to  the 
amount  of  profits  which  is  required  to  be 
set  out.  It  appears,  that  Mr.  Callow  and 
Mr.  Richard  Taylor  entered  into  partner- 
ship in  the  year  1 799,  and  carried  on  busi- 
ness as  wholesale  grocersy  in  partnership^ 
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nndl  the  month  of  December  1882.  They 
were  also  shareholders  in  a  brewery,  which 
was  not  a  part  of  the  partnership  business. 
In  December  1882,  this  transaction  took 
place :  the  partners  being  interested  in  the 
business  in  equal  moieties,  Thomas  Taylor 
and  William  Taylor,  two  of  the  sons  of 
Mr.  Richard  Taylor,  became  purchasers  of 
Mr.  Callow's  moiety  of  the  partnership 
business  and  property,  and  that  moiety 
was  then  assinied  to  them.  The  bill  in 
this  suit  complains  of  that  transaction  as 
unfair,  and  one  ground  of  complaint  is, 
that  the  consideration  was  inadequate.  It 
appears  on  the  face  of  the  instrument,  that 
the  consideration  for  the  assignment  was, 
the  payment  by  Thomas  and  William  Tay- 
lor, of  an  annuity  of  l,000i.  to  Mr.  Callow, 
and  also  of  a  sum  of  1 ,500/.  in  respect  of  the 
share  of  Mr.  Callow,  in  certain  tenements 
belonging  to  the  partnership.  There  are 
some  statements  with  regard  to  the  habits 
of  Mr.  Callow,  as  being  so  intemperate, 
that  they  tended  to  shorten  life.  It  ap- 
pears that  he  died  in  February  1 888,  before 
more  than  one  quarter's  payment  of  the 
annuity  had  become  due ;  and  left  the  plain- 
tiff^ his  sister,  surviving,  who  afVerwards 
became  administratrix  of  his  estate.  In 
1884,  Thomas  Taylor  died,  having  appoint- 
ed his  £ither  and  his  brother  William  his 
executors.  In  1887,  the  father  died,  leav- 
ing his  son  William,  the  surviving  partner, 
and  another  son,  John  Taylor,  his  execu- 
tors, who  are  the  present  defendants.  The 
bill  is  filed  in  November  1888,  against 
William  and  John  Taylor,  and  it  seeks  to 
set  aside  the  transaction  of  December  1 832, 
and  to  have  the  accounts  of  the  partner- 
ship taken.  William,  who  is  the  only  sur- 
viving partner,  and  John,  who  is  one  of  the 
executors  of  the  father,  collectively  re- 
present the  deceased  partners,  and  their 
estates,  that  is  to  say,  Thomas,  who  be- 
came a  partner  upon  the  footing  of  the 
transaction  in  1882,  and  Richard,  the 
father,  who  was  a  partner  with  Mr.  Callow, 
from  the  year  1799. 

The  bill  is  very  properly  framed  for  the 
purpose  of  shewing,  that  the  transaction 
with  regard  to  the  dissolution  was  unfair; 
and,  for  this  purpose,  it  is  evidently  mate- 
rial to  shew  the  amount  of  the  profits  of 
the  partnership  down  to  the  year  1832.  It 
must  be  observed,  however,  that  the  de- 


fendant, William  Taylor,  had  nothing  to  do 
with  the  profits  of  the  partnership,  until 
.the  month  of  December  1882  ;  and  the 
other  defendant  John  is  only  concerned  in 
those  profits  in  his  representative  charac- 
ter, and  cannot  be  assumed  to  have  any 
greater  degree  of  knowledge  with  respect 
to  such  profits  than  Mrs.  Christian,  the 
plaintiff,  can  have,  in  her  representative 
character.  The  answer  states,  that  it  has 
required  great  labour  and  expense  to  make 
out  an  account  of  the  nature  which  is  re- 
quired, even  during  a  very  short  time,— a 
few  months  of  the  period*  over  which  the 
partnership  extended.  Lord  Eldon,  in  the 
case  of  ffhite  v.  WilUams,  held,  that  the 
defendants,  who  were  trustees,  were  bound 
to  give  'the  best  account  by  their  answer 
that  they  could.  He  says,  the  Court  re- 
quires them  to  give  all  convenient  oppor- 
tunity for  the  inspection  of  books,  and  to 
refer  to  them,  so  as  to  make  them  part  of 
the  answer,  and  so  as  to  ascertain  whether 
that  is  the  best  account  they  can  give. 
'^The  plaintiff  has  a  right  to  compel  Uiem 
by  their  answer  to  say,  that  is  the  best 
account  they  can  give."  Lord  Eldon  after- 
wards adds  :—**  I  give  no  opinion,  whether 
the  trustees  are  bound  to  state  them  other- 
wise than  thus,  that  they  have  laid  the 
accounts,  from  which  die  totals  will  appear, 
in  the  Master's  ofHce  ;  and  that  those  ac- 
counts enable  the  plaintiff  to  learn  as  much 
as  they  themselves  know  of  them." 

Now,  in  the  present  case,  it  is  stated 
by  the  answer,  that  the  defendants  have 
attempted  to  make  out  the  accounts  in  the 
manner  in  which  they  are  sought  to  be 
obtained,  and  that  they  are  not  able  to 
render  such  accounts  ;  at  least,  without  a 
degree  of  inconvenience,  which  it  is  evi- 
dent would  operate  very  oppressively  upon 
them.  They  then  refer  to  the  books  and 
documents  in  which  the  particulars  of  the 
accounts  must  be  found,  and  give  the  plain- 
tiff the  opportunity  of  making  them  out  as 
fully  as  the  defendants  could  do  themselves. 
It  appears  to  me,  that  the  observations  of 
Lord  Eldon,  in  White  v.  IVilUamSf  do  not 
intimate  that  the  defendants  in  such  a  case 
could  be  required  to  do  more ;  and,  at- 
tending to  the  nature  of  this  case,  I  think 
the  defendants  must  be  taken  to  have  an* 
swered  sufficiently. 

The  second  point  is,  as  to  the  documents. 
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The  defendants  are  asked  to  set  forth  a 
list  of  the  documents  in  the  usual  manner. 
In  the  first  answer,  the  defendants  state, 
that  they  have  in  their  possession  three 
hogsheads  sealed  up,  the  contents  of  which 
consist  of  old  papers,  relating  to  the  busi- 
ness of  the  partnership.  In  the  second 
answer  they  say,  that  the  old  papers  sealed 
up  in  the  three  hogsheads,  as  stated  in  the 
former  answer,  consist  of  invoices  of  goods, 
orders,  &c.,  giving  to  them  a  general  cha* 
racter.  And  in  the  third  answer  they  state, 
that  a  detailed  list  of  the  documents  re- 
ferred to  in  the  former  answers  would 
occupy  a  schedule  of  enormous  length, 
the  making  of  which  would  consume  more 
time  than  has  been  allowed  for  putting 
in  a  further  answer.  With  respect  to  this 
answer,  I  have  always  understood  the 
practice  to  be,  to  refer  to  documents  as 
contained  in  bundles  or  boxes,  or  by  other 
descriptions  of  that  kind ;  and  if  the 
bimdles  are  tied  up,  or  the  boxes  sealed, 
or  the  papers  otherwise  so  connected  to- 
gether, that  an  order  can  be  made  for  their 
production  imder  the  descriptions  given, 
that  has  always  been  considered  sufficient. 
In  this  case  it  appears  to  me,  the  defen- 
dants are  not  bound  to  give  a  list  of  the 
documents  contained  in  the  hogsheads; 
and  that  the  answer,  with  respect  to  these 
documents,  is  sufficient. 

Exceptions  to  the  Master  s  certifi- 
cate allowed. 


.} 


STUART  r.  STUART. 


M.R. 
Jan.  14, 15 

Trti^f— 4  ^  5  Will  4.  c.  Z9-^ Investment 
of  Trust  Fund  on  Real  Securities  in  Ireland, 

A,  being  entitled  for  her  life  to  the  income 
of  a  trust  fund y  in  which  other  persons  were 
interested  in  remainder^  who  were  infants 
and  married  women^  presented  a  petition^ 
praying  that  the  trust  fund  might  be  in- 
vested upon  real  securities  in  Ireland^  under 
the  authority  of  4,  ^  6  Will.  4.  c.  29.  The 
Court  refused  to  make  the  order,  as  it  was 
not  shewn  that  such  an  investment  would  be 
beneficial  to  the  parties  who  were  entitled  in 
remainder. 

This  was  a  petition  under  the  4  &  5 


Will.  4.  c.  29(1).  It  was  presented  by 
the  widow  of  the  testator  in  the  cause, 
who  was  entitled  for  her  life  to  the  interest 
of  a  large  sum  of  money  which  had  been 
brought  into  court,  and  was  standing  to 
the  credit  of  the  cause.  The  petition 
prayed,  that  the  petitioner  might  be  at 
liberty  to  lay  before  the  Master  proposals 
for  investing  the  whole,  or  part  of  the 
trust  fund,  on  real  securities  in  Ireland ; 
and  if  the  Master  should  approve  of  the 
proposal,  then  that  he  should  inquire  and 
report  to  the  Court,  whether  a  good  title 
could  be  made  to  the  estates  proposed  to 
be  mortgaged. 

The  testator  had  directed  his  trustees 
to  sell  his  real  and  personal  estate,  and  to 
invest  the  proceeds  **  in  the  public  funds 
of  Great  Britain,  or  at  interest  upon 
government  or  real  securities  in  England 
or  Wales,"  and  to  vary  the  investment  at 
discretion. 

Out  of  the  trust  fund,  each  of  the  testa- 
tor's two  daughters,  who  were  infants,  was 
entitled  to  the  interest  of  10,000/.;  and 
the  testator's  widow  was  entitled  to  the 
income  of  the  remainder  of  the  fund ;  and, 
subject  to  the  life  estate  of  the  widow,  the 
whole  fund  was  bequeathed  to  the  testator's 
two  daughters  in  equal  shares,  if  they  at- 
tained twenty- one  or  married  under  that 
age  with  consent ;  but  if  they  died  before 

(1)  By  the  l8t  &  2nd  sections  of  this  act  it  is 
enacted,  '*  That  from  and  after  the  passing  of  this 
act,  it  shall  be  lawful  for  any  person  or  persons, 
who,  under  or  by  yirtae  of  any  direction,  trust,  or 
power  already  given,  created,  or  reserved,  or  here- 
after to  be  given,  created,  or  reserved  as  aforesaid, 
is  or  are  or  shall  be  authorized  or  directed  to  lend 
money  at  interest  on  real  securities  in  England, 
Wales,  or  Great  Britain,  to  lend  the  same,  or  any 

{>art  thereof,  at  interest,  on  real  securities  in  Ire- 
and,  in  the  same  manner,  in  all  respects  as  if  such 
investment  had  been  expressly  authorized  in  or  by 
such  direction,  trust,  or  power  as  aforesaid,  and 
such  person  or  persons  shall  not,  on  account  of  his 
or  their  so  lending  money  on  real  securities  in 
Ireland,  be  considered,  in  a  court  of  equity,  guilty 
of  any  breach  of  trust,  or  held  accountab^  further 
or  otherwise  than  if  the  money  had  been  laid  out 
by  him  or  them  on  real  securities  in  England, 
Wales,  or  Great  Britain.  Provided  always,  that 
all  loans  of  money  on  real  securities  in  Ireland, 
under  this  act,  in  which  any  minor  or  unborn  child 
or  person  of  unsofmd  mind,  is  or  may  be  interested, 
shall  be  made  by  the  direction  and  under  the  autho- 
rity  of  the  Court  of  Chancery  or  Exchequer  in 
England,  such  direction  or  authority  being  obtained 
in  any  cause,  upon  petition,  in  a  summary  way." 
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their  interests  became  vested,  there  was 
I  gift  over  to  other  parties,  among  whom 
were  infants  and  married  women. 

Mr.  S.  Sharpe  appeared  in  support  of 
the  petition,  and — 

Mr.  Pemberton,  on  behalf  of  the  plain- 
tifis,  who  were  infants,  opposed  it. 

Mr,  J.  J.  Jerv'u  appeared  for  other 
parties. 

Jan.  15. — The  Master  o7  the  Rolls 
said,  that  it  was  the  duty  of  the  trustees 
to  protect  the  fund  for  the  benefit  of  all 
the  parties  interested  in  it :  that  it  might 
be  advantageous  for  the  petitioner  to  have 
the  fund  invested  upon  mortgage  in  Ire- 
land, because  it  might  then  produce  a 
larger  income,  but  that  it  did  not  appear 
that  such  an  investment  would  be  beneficial 
for  the  parties  who  were  interested  in  re- 
mainder, and  that  the  Court  would  there- 
fore decline  to  make  the  order  which  was 
prayed. 


L.C.      \ 

Jan.  15,18./ 


WILLIAMS    V.     THE    EARL    OF 
JERSEY. 


Injunction — Nuisance — Damages — Juris" 
Action — /Acquiescence  in  or  Encouragement 
of  Nuisance —  Conduct. 

A  filed  a  hill  against  B,  praying  a  de^ 
claration  that  A  was  entitled  to  use  and 
practise  the  smelting  of  copper  ores,  at  A's 
copper  works,  and  that  A  might  be  quieted 
therein,  and  that  B  might  he  restricted  from 
proceeding  m  an  action  brought  hy  him  to 
recover  damages  against  A,  in  respect  of 
the  injury  done  to  the  grass,  herbage,  and 
londs  belonging  to  him,  and  adjoining  the 
copper  works,  by  means  of  the  deleterious 
ptiUtert  arising  from  the  smelting  of  copper 
ore.  The  bill  alleged,  that  B  had  known  of 
the  existence  of  the  copper  works  during 
ieteral  years  past,  and  was  acquainted  with 
them  whilst  they  were  being  erected,  and 
^ouraged  A  in  the  erection  thereof,  and 
w  the  expenditure  of  large  sums  of  money 
thereon : — Held,  on  demurrer,  for  want  of 
fpiity,  that  the  demurrer  was  bad. 

Semble — A,  having  an  equity,  loses  that 
equity  as  against  B,  by  permitting  B  to 
proceed  and  deal  with  property  in  ignorance 
of  the  equity  of  A,  so  standing  by  and  per ^ 


milling  another  interest  to  arise  inconsistent 
with  that  equity, 

Semble,  also,  that  it  is  the  duty  of  a  party, 
seeing  a  nuisance  in  progress,  to  give  notice 
to  a  party  erecting  the  same,  of  his  intention 
to  object  thereto. 

In  this  case  the  bill  was  filed  by  the 
plaintiffs  against  the  Earl  of  Jersey,  pray- 
ing a  declaration  by  the  Court,  that  the 
plaintiffs  were  entitled  to  use  and  practise 
the  smelting  of  copper  ores,  and  the  manu- 
facture of  copper  at  their  copper  works, 
without  inter/uption  by  the  defendant, 
and  that  the  plaintiffs  might  be  quieted  in 
the  use  and  enjoyment  of  their  works; 
and  that  the  defendant  might  be  enjoined 
from  molesting  the  plaintiffs  in  the  peace- 
able use  and  enjoyment  of  their  copper 
works,  either  by  prosecuting  the  action 
already  commenced  by  the  defendant 
against  the  plaintiffs,  or  by  commencing 
any  other  action  against  them,  with  refer- 
ence to  their  works,  and  from  further 
prosecuting  the  said  action  already  com- 
menced against  the  plaintiffs. 

The  bill  stated,  that  the  plaintiffs,  for 
several  years  past,  had  been  in  the  occu- 
pation of  certain  works  used  for  smelting 
copper,  situate  near  Swansea,  and  named 
the  Rose  Works,  the  Landore  Works,  and 
the  Morfa  Works ;  the  Morfa  Works 
standing  on  land  belonging  to  the  Duke  of 
Beaufort :  that  the  plaintiffs  entered  into 
possession  of  the  Rose  Works  in  the  year 
1821,  the  Landore  Works  in  the  year  1828, 
and  in  1880  erected  the  Morfa  Works,  and 
had  ever  since  been  in  possession  thereof, 
and  by  the  means  thereof  carried  on  the 
process  of  smelting  copper  ores,  and  the 
manufacture  of  copper:  that  the  defen- 
dant, by  the  will  of  W.  A.  H.  V.  Mansel, 
in  1814,  became  absolutely  entitled  to  the 
Briton  Ferry  estate,  situate  on  the  lefl 
bank  of  the  river  Taff,  and  on  the  side  of 
that  river  opposite  to  that  on  which  the 
plaintiffs'  copper  works  were  situate :  that 
the  plaintiffs  and  their  several  and  respec- 
tive predecessors  in  the  said  copper  works, 
called  the  Rose  Works  and  the  Landore 
Works,  were  induced,  by  the  acquiescence 
of  the  defendant  in  the  erection  and  esta- 
blishment of  the  last- mentioned  copper 
works  respectively,  and  in  the  smelting  of 
copper  ores,  and  the  manufacture  of  copper 
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thereioy  to  lay  out,  and  they  did  lay  out, 
very  large  sums  of  money  in  the  improve- 
ment and  extension  of  the  works  respec- 
tively, and  in  the  machinery  employed 
therein ;  and  such  expanditure,  whilst  the 
same  was  in  progress,  was  well  known  to 
the  defendant,  who  never  made  any  objec- 
tion thereto  :  that  the  Mor&  Works  were 
erected  upon  land  of  the  Duke  of  Beaufort, 
which  was  derived  by  way  of  exchange 
from  George  Lord  Vernon  and  the  said 
W.  A.  H.  V.  Mansel,  under  certain  inden- 
tures of  lease  and  release,  dated  the  18th 
and  19th  of  May  1810,  and  such  exchange 
was  effected  for  the  purpose  of  works  (viz. 
the  Morfa  Works)  being  erected  on  such 
lands  by  the  Duke  of  Beaufort,  or  by 
persons  taking  the  same  lands  from  him : 
that  the  land  on  which  the  Morfa  Works 
were  afterwards  erected,  was  part  of  cer- 
tain landa  taken  in  exchange  many  years 
ago  from  the  defendant's  predecessors,  in 
lieu  of  other  lands  conveyed  to  him  by  the 
Duke  of  Beaufort ;  and  that  the  plaintiffs 
now  possessed  the  same  land  from  the 
Duke  of  Beaufort,  under  a  lease  for  ninety- 
nine  years,  commencing  the  29th  of  Sep- 
tember 1 S23  :  that  during  the  progress  of 
the  erection  of  the  Morfa  works  and 
buildings  in  1831,  the  defendant  well  knew 
or  was  aware  that  the  same  were  being 
erected  and  made,  and  were  for  the  pur- 
pose of  smelting  and  the  manufacture  of 
copper  ;  and  that  he  waa  well  aware  of  the 
deleterious  effect  on  vegetation  produced 
by  such  manufacture;  nevertheless  the 
defendant  allowed  the  plaintiffs  to  proceed 
in  the  erection  of  the  Morfa  Works,  and  to 
expend  large  sums  of  money  thereon,  and 
in  completing  and  furnishing  the  same 
with  the  requisite  machinery  and  plant, 
without  making  any  objection  thereto ;  and 
the  defendant  acquiesced  in  and  encouraged 
the  erection  of  such  works,  and  the  afore- 
said expenditure  of  the  plaintiffs,  upon  or 
with  respect  to  the  same :  that  ever  since 
the  MorisL  Works  had  been  built  and  com- 
pleted, the  smelting  of  copper  ores,  and 
the  manufacture  of  copper,  had  been  car- 
ried on  therein  without  any  interruption 
or  disturbance,  and  without  any  complaint 
from  or  by  the  defendant,  until  the  bringing 
of  his  action  against  the  plaintiff's,  in  respect 
of  his  reversionary  interest  in  the  adjoining 
farms  and  premises,  in  June  1840,  for  the 


recovery  of  damages  in  respect  of  tlie  injury 
alleged  by  the  de]^ndant,in  his  declaration, 
to  arise  to  the  grass  and  herbage  upon 
those  premises  from  the  smelting  of  copper 
ore :  diat  for  more  than  100  years  and 
upwards,  previously  to  the  time  of  the 
defendant's  bringing  the  action  against  the 
plaintiff*,  it  had  been  the  established  cus- 
tom and  usage  at  Swansea,  and  the  neigh- 
bourhood thereof,  to  allow  the  erection  of 
copper  works,  and  the  use  and  practice  of 
smelting  ores  therein,  without  any  restric- 
tion whatever,  and  without  any  complaint 
on  the  ground  of  any  alleged  nuisance 
being  committed  thereby ;  and  the  destruc- 
tion and  corruption  of  the  vegetation  apon 
the  defendant's  farms  and  premises  existed 
in  the  same  degree  for  the  period  of  twenty 
years  and  upwards,  before  the  action  was 
brought,  and  produced  by  the  same  causes. 

The  defendant  filed  a  general  demurrer, 
for  want  of  equity,  to  the  bill,  which  was 
argued  before  the  Vice  Chancellor  on  the 
20th  of  July  1840. 

In  support  of  the  demurrer  it  was  con- 
tended, that  the  bill  was  informally  framed, 
and  did  not  contain  the  allegations  requi- 
site to  support  the  prayer,  viz.  that  the 
plaintiffs  were,  or  believed  themselves  to 
be,  remediless  at  law;  that  the  case  of 
Edwards  v.  Edwards  (1),  before  Lord 
Eldon,  on  appeal,  was  directly  in  support 
of  the  demurrer ;  that  bills  for  quieting 
possession  could  only  be  filed  where  the 
plaintiffs'  rights  had  been  previously  esta- 
blished, and  where  other  persons  were 
vexatiously  and  repeatedly  calling  into 
question  Uiat  which  had  been  previously 
and  judicially  established;  that  in  Brown 
V.  NewaU  (2),  it  was  laid  down,  that  the 
plaintiff  must  in  his  bill  not  only  allege, 
but  make  it  plain  to  the  Court,  whether 
he  has  or  not  a  case  at  law ;  that  if  the 
plaintiffs  could  plead  twenty  years'  use,  or 
sixty  years  leave  and  licence,  it  was  a 
good  plea  at  law,  and  the  demurrer  must 
be  allowed. 

For  the  plaintiffs  it  was  contended,  that 
if  there  was  an  equity  in  favour  of  the 
plaintiffs,  arising  from  conduct  or  from 
contract,  or  conduct  from  which  contract 
might  be  inferred,   or  which  in  equity 

(1)  Jac.3S5. 

(«)  «  Myl  &  Cr.  558;  t.c.  6  Law  J.  Rep.  («.s.) 
Chaoc.  348. 
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would  be  held  to  be  a  contract,  then  there 
was  an  equity  which  rendered  it  improper 
for  the  defendant  to  disturb  the  plaintiffs 
in  the  enjoyment  of  that  which  he  had 
either  sanctioned  or  licensed ;  that,  too, 
independent  of  the  question,  whether  there 
was  a  legal  enjoyment  or  not:  that  a  party 
might  file  a  bill  against  a  defendant  to 
put  bim  to  elect,  alleging  that  he  had 
elected  to  take  some  other  property,  and 
to  give  up  to  the  plaintiff  in  equity  the 
property  which  was  the  subject  of  the  suit ; 
and  that  be  was  nCTertheless  bringing  an 
action  of  ejectment  against  the  plaintiff  in 
equity  to  recover  that  property;  that  in 
focb  a  case  it  would  be  no  answer  to  say, 
that  the  plaintiff  mi^t,  by  means  of  some 
term,  have  a  legal  defence  to  the  action, 
for  the  plaintiff  was  proceeding  upon  a 
pirarooant  equity :    that   every  bill   for 
quieting  the  plaintiffs'  possession  might  be 
framed  on  any  species  of  disturbance, 
'  threatened  or  commenced,  as  in  &e  case 
of  a  bill  filed  to  establish  a  modus,  where 
the  plaintiff,  in  his  bill,  generally  alleges 
that  a  modus  has  always  been  recognized 
and  acquiesced  in  until  a  recent  period, 
when  the  defendant  laid  claim  to  the  tithes 
m  kind :  that  the  case  being  one  in  which, 
if  the  facta  stated  in  the  bill  were  proved 
op  the  trial  of  the  action  at  law,  the  plain- 
tiff at  law  could  only  recover  nominal 
damaget,  the  plaintiffs  were  entitled,  m 
diis  court,  on  equitable  grounds,  to  stay 
the  proceedings  at  law,  which  would  only 
iobjlect  the  plaintiffs  here  to  costs  and 
vexation :  that  the  defence  at  law,  by  plea 
of  leave  and  licence  from  the  Earl  of  Jersey, 
ought  not  to  preclude  the  plaintiffs  in  equity 
fram  having  recourse  to  an  equitable  de- 
fence, inasmuch  as  the  cases  in  which  a 
jwy  may  presume,  from  uncertain  acts, 
mist  be  always  involved  in  the  greatest 
^<e  of  uncertainty:    that  the  action, 
which  the  defendant  had  commenced,  was 
>H>t  in  respect  of  a  personal  grievance  to 
Mmself  or  his  family,  but  for  an  injury  to 
bis  reversionary  interest  in  the  land  held 
^  bis  tenants,   being  the  limds  of  the 
Briton  Ferry  estate,  from  which  the  ex- 
chan^  was  cut  out  for  the  purpose  of 
erecting  the  copper  works  complained  of, 
•0  that  the  defendant  was  bringing  an  action 
»n  respect  of  a  right  vested  in  those  very 
persons,  his  predecessors,  who  made  the 


exchange  for  that  purpose,  the  defendant 
being  bound  by  their  acts  just  as  much  as 
if  they  were  his  own  acts ;  and  that  the 
bill  stated,  not  only  acquiescence,  but  also 
encouragement  on  the  part  of  the  defen- 
dant, in  the  erection  of  the  Morfa  Works. 

Mr,  Tenrumt^  in  support  of  the  demurrer. 

Mr,  Knight  Bruce  and  Mr,  Jacobs  contr^. 

The  Vice  Chamcbllor  having  over- 
ruled the  demurrer,  the  defendant  pre- 
sented his  petition  of  appeal  from  his 
Honour's  decision;  and  on  the  15th  of 
January  1841,  the  case  was  argued  by — 

Mr,  Wigram  and  Mr,  Tennant^  on  behalf 
of  the  appellant ;  and  by — 

Mr,  Jacobs  Mr,  Bethellj  and  Mr,  Lloyd, 
on  behalf  of  the  respondents ;  and  on  the 
18th  of  January  1841,  his  Lordship  deli- 
vered his  judgment  as  follows : — 

The  Lord  Chakcblloi^— >In  this  case 
it  is  not  necessary  for  me  to  observe  on 
any  other  points  of  the  biU,  except  that 
which  relates  to  the  Morfa  Works.  There 
are  two  grounds  upon  which  it  is  alleged 
that  the  demurrer  must  be  overruled. 
The  first  is  what  is  stated  as  to  the  pur- 
pose for  which  the  exchange  of  the  laitds 
took  place.  It  is  said,  that  when  the  ex- 
change took  place,  those  who  claimed  the 
estate,  now  possessed  by  Lord  Jersey, 
were  aware  of  the  purpose  for  which  the 
exchange  took  place,  and  that  the  Duke  of 
Beaufort  intended  to  apply  the  lands  so 
taken  in  exchange,  for  the  purpose  of 
establishing  copper  works  upon  those  pieces 
of  land.  I  do  not  think  it  necessary  to 
ffive  any  opinion  as  to  that  part  of  the  case. 
if  it  were  necessary,  it  would  be  important 
to  consider  the  doctrine  upon  which  1  acted 
in  the  case  of  Squire  v.  Campbell  (3) ;  but 
I  do  not  pursue  that  inquiry,  because  there 
are  other  parts  of  the  case  which  I  think 
sufficient  for  the  purpose  of  disposing  of 
the  present  question. 

It  was  then  alleged,  that  ^ere  was  suffi- 
cient, in  what  the  bill  states  to  have  been 
the  conduct  of  Lord  Jersey  with  respect 
to  the  property,  to  preclude  him  from  the 
right  of  interfering,  and  applying  to  the 
jurisdiction  of  this  Court,  or  to  have  the 
benefit  of  any  jurisdiction  which  the  Court 

(3)  1  Myl.&  Cr.  459;  s.  o.  6  Law  J.  Rep.  (n.s.) 
Cbano.  41. 
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might  exercise  in  the  case  of  a  nuisance. 
The  allegation  in  the  bill  is,  that  whilst 
these  works  were  in  progress  he  was  aware 
of  it,  and  that  he  encouraged  it.  Of  course 
it  must  be  assumed,  on  a  demurrer,  that 
what  the  bill  alleges  is  true ;  and  the  ques- 
tion is,  whether,  if  the  facts  were  established 
as  they  are  alleged,  a  case  exists  in  which 
the  plaintiff  is  entitled  to  the  interposition 
which  he  prays.  Now,  there  certainly 
are  cases  in  which  a  party  having  an  equity, 
loses  that  equity  as  against  another  person, 
by  permitting  that  other  person  to  proceed 
and  deal  with  property  in  ignorance  of  the 
equity  of  the  party  so  standing  by  and 
permitting  another  interest  to  arise  incon- 
sistent with  that  equity.  In  the  case  of 
Jonei  V.  the  Royal  Canal  Company  (4), 
Sir  Anthony  Hart  went  to  this  extent,  viz. 
that  it  was  the  duty  of  a  party  seeing  a 
nuisance  in  progress,  to  give  notice  to  the 
party  erecting  the  nuisance  of  his  intention 
to  object  thereto.  It  is  unnecessary  to 
say  under  what  circumstances  a  party  might 
be  affected  by  that  course  of  conduct,  but 
certainly  it  is  a  recognition  by  Sir  Anthony 
Hart  that  such  a  case  might  exist.  There 
is  a  very  short  note  of  the  decision ;  but 
assuming  the  note  to  be  an  accurate  state- 
ment of  what  fell  from  Sir  Anthony  Hart, 
it  shews  a  case  in  which  a  party  would  be 
precluded  by  such  conduct  from  asserting 
an  equity.  Certainly  it  is  a  diflferent  thing, 
whether  such  conduct  would  give  the  ad- 
verse party  an  equity,  so  as  to  prevent  the 
party  so  concealing  his  right,  or  apparently 
acquiescing  in  the  nuisance,  from  asserting 
his  title  at  law  for  compensation  for  the 
nuisance  when  effected.  But  there  are 
two  cases  in  which  that  has  been  done.  I 
mean  the  cases  of  the  watercourse,  as 
reported  in  %  Equity  Cases  Abridged,  522, 
and  Short  v.  Taylor,  decided  in  Lord 
Somers's  time,  there  cited,  Michaelmas, 
Anon,  MS.  Rep,,  where  injunctions  were 
granted  to  stay  actions  for  nuisances,  be- 
cause the  plaintiff  at  law  had  encouraged 
them ;  that  is  the  term  used  by  the  Court ; 
and  I  think  it  is  impossible,  independent 
of  those  two  cases,  not  to  say,  that  a  party 
may  so  encourage  that  which  he  afterwards 
complains  of  as  a  nuisance,  as  to  preclude 
him  not  only  from  complaining  of  it  in  this 

(4)  «  MoH  S19. 


Court,  but  to  give  the  adverse  party  a  right 
to  the  interposition  of  the  Court,  in  the 
event  of  putting  himself  in  a  position  to 
complain  of  the  nuisance  at  law.  There 
is  no  fact  before  me  to  call  for  any  opinion 
as  to  what  degree  of  encouragement,  or 
what  circumstances  leading  to  encourage- 
ment, would  be  sufficient  for  that  purpose; 
but  I  think  it  is  quite  clear,  that  there  is  in 
this  bill  sufficient  of  allegation  to  make  it 
competent  for  the  plaintiff  to  give  such 
evidence  as  would  operate  in  raising  an 
equity  against  the  title  at  law,  asserted  by 
a  party  claiming  compensation  at  law  for  a 
nuisance.  • 

That  being  the  state  of  the  pleadings, 
and  that  being  the  state  of  the  authorities, 
if  I  were  to  allow  this  demurrer,  I  should, 
of  course,  be  understood  as  saying,  and 
I  should  in  fact  be  saying,  that  there  was 
no  case  stated  in   the   bill  which  could 
entitle  the  plaintiffs,  if  proved,  to  the  in- 
terposition of  the  Court.     Now,  when  I 
find  that  it  has  been  decided  that  when  a 
party   encourages  a  nuisance,  the  other 
party  is  entitled   to   the   jurisdiction  of 
this  Court,  for  the  purpose  of  preventing 
the  prosecution  of  an  action  complaining 
of  it,  and  I  find  there  is  that  on  the  face 
of  the  bill  which  may  enable  the  plaintiffs 
to  prove  a  case  which  will  bring  it  within 
that  jurisdiction,  I  cannot  say  that  there 
is  not  a  case  stated  which  may,  if  properly 
supported  by  evidence,  give  that  equity 
which  is  asserted.     And  that  being  the 
whole  question  which  I  have  to  consider, 
I  certainly  cannot  think  that  this  is  a  case 
in  which  I  can  say  there  is  not  a  case 
stated  which,   if  properly  supported   by 
evidence,  may  enable  the  plaintiffs  to  sup- 
port the   equity  which  he  asserts.     For 
those  reasons,  I  think,  the  demurrer  must 
be  overruled.     I  can  by  no  means  say, 
that  it  is  a  very  clear  case  ;  I  think  it  is 
going  as  near  the  point  as  can  be,  because 
there  is  as  little  allegation  in  support  of 
the  equity  as  can  well  be  conceived.   There 
is  a  very  general  term  used.   My  judgment 
proceeds  on  this — there  is  a  term   used 
which  would  enable  the  party  to  make  a 
case,  which,  if  proved,  would  entitle  him 
to  the  interposition  of  the  Court     How- 
ever, I  must  confirm  the  Vice  Chancellor's 
order,  with  costs. 
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Legacy — Ademption. 

A  portion  advanced  to  a  child  hy  a  patent ^ 
or  by  a  party  standing  in  loco  parentis,  of  a 
lest  amount  than  a  provision  made  for  such 
child  by  will,  mil  not  be  an  ademption  of  the 
testamentary  provision  altogether^  but  only 
pro  tanto. 

He  judgment  of  the  Vice  Chancellor, 
when  this  cause  came  hefore  his  Honour, 
will  be  found  reported  in  8  Law  J,  Rep, 
(v.s.)  Chanc.  362. 

His  Honour's  judgment  was  appealed 
from,  and 

Mir.  fVigram,  Mr.  G,  Richards,  and  Mr. 
G.  L,  Russell,  appeared  for  the  appellants ; 

Mr.  Jacob,  Mr.  Bethell,  and  Mr.  Lowndes^ 
for  the  respondents. 

Nov.  25, 1 840. — ^The  Loan  Chancellor. 
— This  case  involves  much  of  the  doctrine 
upon  which  I  acted  in  Powys  v.  Mansfield 
(1),  and  in  so  far  as  such  doctrine  shall  be 
found  applicable  to  the  facts  of  this  case, 
it  must  govern  my  decision.  I  have  not 
seen  any  reason  to  doubt  the  accuracy  of 
that  doctrine,  and  shall  consider  it  as  the 
law  oi  this  Court,  unless  otherwise  in- 
structed by  the  authority  of  the  House  of 
Lords. 

Edmund  Lockyer,  the  testator,  had  two 
children,  a  son  and  daughter ;  a  son 
Edmund,  the  interests  of  whose  children 
are  apportioned  or  vested  in  the  appellants, 
and  Eleanor  Margaret,  the  daughter,  who 
had  three  children,  Edmund,  Frederick, 
and  Eleanor,  the  respondents.  By  the 
will  of  1 823,  the  testator  bequeathed  5,000/. 
to  trustees,  upon  trust,  subject  to  an  an- 
nuity of  40/.  per  annum  for  his  daughter 
Heanor  Margaret  for  her  life,  to  pay 
the  interest  for  his  grandson  Frederick's 
maintenance,  until  twenty- one,  then  to 
him  for  life,  and  after  his  death  to  divide 
the  principal  equally  among  his  children, 
that  is  to  say ,  sons  who  should  attain  twenty- 
one,  or  die  under  that  age,  leaving  children, 

(l)  6Stm.5S8;  8.  c.5Law]r.  Hep.  (N.s.)ChBnc 
153;  3  Myl  &  Cr.  359  j  7  Law  J.  Rep.  (n.s.) 
Chanc  9. 
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and  daughters    attaining   twenty-one  or 
marriage,  with  maintenance  in  the  mean- 
time; and  if  there  should  be  no  such  chil- 
dren, the  5,000/.  was  to  fall  into  his  resi- 
duary personal  estate.     Another  legacy  of 
5,000/.  was  given  to  trustees,  upon  similar 
trusts,   for  the  beneOt  of  his  grandson 
Edmund  and  his  children.   Another  legacy 
of  6,000/.  was  given  to  trustees  upon  simi- 
lar trusts,  for  the  benefit  of  his  grand- 
daughter Eleanor  and  her  children,  her 
life  estate  to  be  enjoyed  by  her  to  her 
separate  use :  and  the  residue  of  his  estate 
he  gave  equally  between  his  six  grand- 
children, being  children  of  his  son 'and  of 
his  daughter.    In  1831  the  grandson  Fre- 
derick married,  and  by  his  marriage  set- 
tlement, to  which  the  testator  was  a  party, 
but  to  which  Frederick's  father  was  not  a 
party,  after  reciting  the  marriage  agreed 
upon,  and  that  the  testator,  as  the  grand* 
father  of  Frederick,  had  agreed  to  invest  a 
sufficient  sum  to  purchase  2,000/.  3/.  per 
cent,  reduced  annuities,  upon  the  trusts  and 
provisions  afler  declared,  and  that  such 
sum  had  accordingly  been  purchased  in 
the   names  of  trustees,   the  trusts  were 
declared  to  be  for  Frederick  for  life,  and 
after  his  death  for  the  intended  wife  for 
life,  and  then  to  the  children,  as  the  father 
and  mother,  or  the  survivor,  should  ap- 
point, or  in  default  of  appointment,  equally, 
and  in  default  of  children,  for  Frederick 
absolutely.     In  the  year  1831   Edmund 
married ;  and  by  the  settlement  on  his  mar- 
riage, to  which,  as  in  the  former  instance, 
the  grandfather  was,  but  the  father  was 
not  a  party,  afler  reciting  that  upon  the 
treaty  for  the  said  marriage,  the  said  tes- 
tator, the  grandfather,  had  agreed,  on  the 
part  of  the  grandson,  to  convey  certain 
premises  for  the  purposes  afler  mentioned, 
and  to  execute  a  bond  for  securing  3,000/. 
to  trustees,  payable  six  months  afler  his 
death,  which  sum  was  to  be  held  by  them 
upon   the  trusts   of  the    settlement,   the 
lands  and  premises  were  settled  to  the  use 
of  Edmund,  the  husband,  for  life,  remainder 
to  the  wife  for  life,  remainder  to  the  chil- 
dren, as  they  or  the  survivor  should  ap- 
point, and  in  default  of  appointment  to  the 
children  equally,  and  in  failure  of  children 
to  Edmund  in  fee ;  and  similar  trusts  are 
declared   on  the   3,000/.,  which   became 
due  six  months  after  the  testator's  death. 
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In  1881,  tbe  daughter  Eleanor  married. 
The  Master's  report  states  a  long  corre- 
spondence between  the  testator  and  grand- 
father, and  the  father  of  the  intended 
husband,  by  which  he,  the  testator,  bound 
himself  to  lay  out,  in  the  name  of  trustees, 
4,000/.  in  the  public  funds,  the  interest  of 
which  was  to  be  paid  to  himself  for  life, 
and  afler  his  death  to  the  husband  and 
wife,  or  survivor,  for  life,  then  to  their 
issue  equally,  and  if  no  children,  the  prin- 
cipal to  be  subject  to  the  wife's  appoint- 
ment; and  he  further  agreed  to  pay  to 
them  150/.  per  annum  for  the  first  three 
years,  and  100/.  a  year  afterwards,  during 
his  own  life.  Nothing  further  was  done 
during  the  life  of  the  testator,  except  he 
paid  the  150/.  per  annum;  and  he  died  in 
1886.  In  answer  to  an  inquiry  as  to  the 
manner  in  which  the  grandfather  had  acted 
towards  the  grandchildren,  the  Master 
found,  from  a  statement  of  the  father,  that 
the  three  children  had  been  maintained  by 
him,  the  father,  except  that  as  to  Frederick, 
his  grandfather,  being  desirous  he  should 
go  into  the  church,  bad  agreed  to  pay  his 
college  expenses,  and  had  paid  the  tutor's 
bills,  and  part,  but  not  all,  of  his  personal 
expenses ;  and  that  from  the  time  of  his 
ordination  to  that  of  his  marriage  he  paid 
him  200L  a  year,  and  afler  his  marriage 
100/.  a  year.  As  to  Edmund,  being  de- 
sirous that  he  should  be  in  the  profession 
of  the  law,  he  paid  the  stamp  on  his  ad- 
mission, and  the  premium  to  the  solicitor 
to  whom  he  was  articled,  and  some  small 
sums  as  pocket-money ;  and  after  he  had 
served  his  time,  paid  the  costs  of  his 
admission  as  an  attorney,  and  the  fee  to  a 
conveyancer,  and  made  him  an  allowance 
for  his  lodging  and  maintenance  in  London, 
but  which  was  very  inadequate  for  that 
purpose.  As  to  the  grand-daughter  Elea- 
nor, the  testator  did  not  defray  any  of  the 
expenses  of  her  maintenance  or  education 
up  to  the  time  of  her  marriage.  That  he 
held  constant  intercourse  with  all  the 
grandchildren,  making  them  presents  of 
money  and  other  gratuities,  and  directing 
and  controuling  them  with  an  authority 
equal  to  that  of  a  father ;  that  he  was 
referred  to  on  the  treaties  of  the  respective 
marriages  of  the  grandchildren,  as  the 
person  whose  consent  was  indispensably 
necessary,  and  as  the  principal  party  to  the 


pecuniary  arrangements ;  that  all  such  chil- 
dren lived  at  the  same  time  in  intimate 
and  affectionate  intercourse  with  their 
parents ;  and  that  the  father  was  never, 
until  their  marriage,  wholly  exempt  from 
the  cost  and  maintenance  of  their  sup- 
port; and  that  on  the  marriage  of  Eleanor 
he  agreed  to  make  her  an  allowance  of 
50/.  per  annum,  for  three  years,  which  he 
paid. 

Upon  this  state  of  circumstances,  as 
found  by  the  Master's  report,  the  Vice 
Chancellor,  upon  further  directions,  de- 
clared the  provisions  made  by  the  testator 
upon  the  marriages  of  Frederick,  Edmund, 
and  Eleanor,  were  not  ademptions  or  satis- 
factions of  their  respective  portions  of 
5,000/.  and  6,000/.,  by  the  will  bequeathed 
for  the  benefit  of  them  and  their  respective 
children.  By  the  appeal,  the  propriety  of 
this  decision  is  challenged. 

All  the  decisions,  upon  questions  of 
double  portions,  depend  upon  the  declared 
or  presumed  intention  of  the  donor.  The 
presumption  in  equity  is  against  double 
portions ;  because  it  is  thought  probable, 
when  the  object  appears  to  be  to  make  a 
provision,  and  that  object  has  been  effected 
by  one  instrument,  the  repetition  of  it,  in 
the  second,  should  not  be  intended  as  an  ad- 
dition to  the  first ;  the  second  provision  is 
intended  to  be,  and  is  presumed  to  be 
intended  as  a  substitution,  and  not  as. 
an  addition  to  the  first.  When  the  gift  is 
a  mere  bounty,  there  is  no  ground  for 
raising  any  presumption  of  intention,  as  to 
its  amount,  though  such  amount  be  com- 
prised in  two  or  more  gifts.  The  first 
question  to  be  asked  is,  whether  the  sums 
given  are  to  be  considered  as  portions, 
or  as  a  mere  gift;  and  upon  this  subject 
certain  rules  have  been  laid  down,  all 
intended  to  ascertain  and  work  out  the 
intention  of  the  father.  In  the  case  of  the 
parent,  a  legacy  to  a  child  is  presumed  to 
be  intended  to  be  a  portion,  because  pro- 
viding for  the  child  is  a  duty  which  the 
relative  situation  of  the  parties  imposes 
upon  the  parent.  That  duty  which  is  im- 
posed upon  die  parent,  may  be  assumed 
by  another,  who,  for  any  reason,  thinks 
proper  to  place  himself,  in  that  respect,  in 
the  place  of  a  parent.  When  that  is  so/ 
the  same  presumption  arises  against  his 
intending  the  first  gift  to  take  eflTect  as 
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well  as  the  second,  because  both,  in  such 
cases,  are  considered  to  be  portions.  Whe- 
ther the  donor   had,  for    this   purpose, 
assumed  the  office  of  a  parent,  so  as  to 
invest  his  gift  with  the  character  of  a  por- 
tion, may  be  proved  by  external  evidence, 
such  as  the  general  conduct  of  the  donor 
towards  the  children,  or  any  internal  evi- 
dence of  the  nature  and  terms  of  the  gift. 
If  the  former  be  alone  relied  upon,  it  will 
prevail,  though  it  will  appear  the  donor 
did  not  assume  all  the  duties  of  the  parent, 
or  effectually  perform  those  he  had  under- 
taken, the  question  being  merely,  whether 
the  facts  proved  fairly  led  to  the  conclu- 
sion, he  intended  to  provide  a  portion  for 
the  children,  and  not  merely  to  bestow  a 
gift.    Upon  this  point,  Powys  v.  Mansfieldy 
founded   upon  Carver  v.  Bowles  (2)  and 
many  other   cases,  is  conclusive.     Such 
evidence  of  general  conduct  towards  the 
child,  is  of  far  less  importance  than  that 
which  relates  to  the  pecuniary  provision 
for  it,  whether    that    be  found    in  the 
instruments  contained  in  the  gifts,  or  in 
extrinsic  circumstances;  and,  as  part  of 
such  extrinsic  circumstances,  the  general 
conduct  of  the  donor  towards  the  family, 
particularly  towards  the   other  children, 
may  very  properly  be  named  in  the  consi- 
deration of  his  object  and  intention.     It 
may  be  assumed,  that  the  father  of  the 
three  children  had  but  slender,  if  any, 
means  of  making  permanent  provision  for 
them,  as  on  two  of  the  three  marriages 
in  question  he  provided  nothing,  and  in 
the  third,  he  only  agreed  to  pay  50/.  per 
annum  for  three  years  ;  and  the  Master's 
report  states,  upon  the  authority  of  the 
father  himself,  that  the  grandfather  di- 
rected and  controuled  the  children  with 
an  authority  equal  to  his  own,  and  that  he 
was  referred  to  in  the  cases  of  the  mar- 
riages, as  the  person  whose  consent  was 
indispensably  necessary,  and  as  the  prin- 
cipal party  to  the  pecuniary  arrangements. 
Such  being  the  position  in  which  the 
grandfather  had  placed  himself,  with  re- 
spect to  these  grandchildren,  we  find  him 
hy  his  will  making  provisions  for  them, 
^d  for  the  children  of  his  son,  not  giving 
Aem  certain  legacies,  of  which  they  or 
others  for  them  might  hereafter  regulate 

(2)  S  Ross.  &  Myl.  301 ;  s.  c.  9  Law  J.  Rep. 
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the  disposal,  but  taking  upon  himself  to  do 
so  in  anticipation  of  their  marriages,  set- 
tling the  sums  given  so  as  best  to  provide 
for  them  and  for  their  children.  Upon 
the  marriage  of  Frederick,  the  grandfaUier 
appears  as  the  only  contracting  party  on 
his  side,  as  to  provisions  to  be  made;  and 
the  settlement  recites,  that  he,  as  grand- 
father, had  agreed  to  invest  the  sum  alleged. 
Upon  the  marriage  of  Edmund,  the  same 
course  was  followed,  though  the  same 
words  were  not  used,  but  instead  of  invest- 
ing the  sum  in  the  names  of  trustees,  as 
was  done  on  the  marriage  of  Frederick,  he 
entered  into  a  bond  to  pay  the  sum  agreed 
to  be  settled  six  months  after  his  death. 
Upon  the  marriage  of  Eleanor,  he  first 
proposed  to  bind  himself,  and  to  leave  the 
sum  agreed  upon  by  his  will ;  but  he  agreed 
instead,  in  order  to  save  the  legacy  duty 
to  his  family,  to  invest  it  with  certain 
bankers,  which  he  omitted  to  do.  In  all 
these  arrangements,  the  sums  given  were 
settled  or  agreed  to  be  settled  as  nearly  as 
possible  in  the  same  way  as  he  had  pro- 
vided by  his  will,  which,  in  Trimmer  v. 
Bayne  (3),  Lord  Eldon  seems  to  think, 
would  of  itself  be  sufficient  to  establish 
the  character  of  a  portion.  That  the  sums 
so  settled  or  agreed  to  be  settled  were 
portions  in  every  sense  of  the  word,  can- 
not be  doubted ;  and  it  is  equally  clear, 
that  the  corresponding  sums  in  the  will, 
though  different  in  amount,  are  of  the 
same  character.  From  the  necessities  of  the 
family,  or  from  his  own  free  choice,  or 
probably  from  both,  he  assumed  the  task, 
and  provided  portions  for  the  children,  re- 
garding in  the  distribution  of  his  property, 
the  number  of  those  who  stood  in  the  same 
degree  of  relationship,  and  having  similar 
claims  upon  him.  This  task  so  under- 
taken, he,  in  the  first  instance,  proposes  to 
carry  into  effect,  by  his  will;  but  on  the 
marriage  of  the  children,  he  comes  forward 
in  some  instances  to  perform,  and  in  others 
to  bind  himself  to  perform,  a  part  of  what 
he  had  so  assumed  the  office  to  do.  In 
what  respect,  for  the  purpose  of  trying  the 
intention  of  the  donor,  does  this  differ  from 
the  case  of  the  parent  ?  The  father  as  well 
as  the  grandfather  was  at  liberty  to  make 
what  distribution    he   thought  proper  of 

(3)  7  Ves.  516, 


U6 


CASES  IN  CHANCERY : 


that  property,  but  having  once  made  the 
distribution,  by  distributing  certain  sums 
to  each  child,  where  is  the  probability,  that 
on  the  marriage  of  the  children,  there 
should  arise  any  intention  of  disturbing  the 
previous  scheme  of  distribution,  and  giving 
to  such  children  the  sum  then  settled,  in 
addition  to  what  had  been  before  assigned 
as  their  portion,  to  the  necessary  prejudice 
of  all  the  other  children  ?  It  is  to  avoid 
such  consequences,  so  little  likely  to  be 
intended  by  the  donor,  that  the  presump- 
tion against  double  portions  arises,  which, 
though  it  may  in  some  instances  defeat  the 
intention  of  the  donor,  is,  in  my  opinion, 
calculated  in  general  to  effect  it. 

I  am  of  opinion,  that  the  grandfather  has, 
as  to  the  pecuniary  provisions  of  the  children 
of  this  family,  put  himself  in  loco  parentis^ 
and  that  the  instruments  themselves  prove 
that  the  legacies  and  sums  settled  were 
intended  as  portions;  therefore  the  pre- 
sumption against  double  portions  arises, 
and  the  several  settlements  or  agreements 
on  the  marriage  of  the  children  operate  as 
ademptions  of  the  legacies.  In  Ex  parte 
Pye{4s\  Lord  Eldon  seems  to  allude  to  the 
possibility,  that  such  second  portions  may 
be  treated  as  ademptions  pro  tanto.  Such 
a  limited  application  of  the  rule  would,  I 
think,  in  most  cases,  carry  the  intention  of 
the  testator  completely  into  effect.  I  am 
not  aware,  however,  of  any  case  in  which 
that  has  been  acted  upon ;  but  in  deference 
to  the  doubts  suggested  by  Lord  Eldon, 
and  as  the  matter  has  not  been  argued 
upon  that  point,  if  counsel  should  think 
they  can  make  anything  of  it,  I  should  be 
glad  to  hear  an  argiunent  upon  that  point 
only. 

With  respect  to  two  of  the  portions,  the 
testator,  at  the  time  of  his  death,  was  only 
under  an  obligation  to  pay.  If  the  will  had 
been  made  after  the  obligation  had  been 
incurred,  the  legacy  would  have  been  in 
satisfaction  of  the  obligation;  it  would  have 
been  strange,  had  the  will  been  of  an  ear- 
lier date,  if  the  obligation  would  not  have 
been  an  ademption.  The  order  of  the 
Vice  Chancellor  must  be  reversed,  so  far 
as  it  is  inconsistent  with  this  view  of  the 
case,  and  also  with  costs.  In  Ex  parte 
Pyey  Lord  Eldon  suggests  a  doubt  on  a 
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very  important  point.  I  have  no  doubt^  in 
many  cases,  the  rule  gives  double  portions. 
But  where  5,000/.  has  been  given  by  a  will, 
as  a  portion,  the  rule,  as  it  stands  in  most  of 
the  cases,  or  in  all  of  the  cases,  would  I 
believe  be,  that  though  a  much  less  sum  is 
given  on  the  marriage,  it  destroys  the  gift  of 
the  5,000/.  That  appears  to  me  probably 
to  be  very  contrary  to  the  intention  of  the 
donor.  It  is  very  natural  he  should  not 
wish  the  party  to  have  both,  but  he  may 
consider  the  portion  as  a  performance  pro 
tanto  of  the  intention.  To  say  it  destroys 
the  larger  gifl,  is,  in  all  probability,  as  great 
prejudice  to  the  child  as  it  would  be  to 
consider  that  both  portions  are  to  be  taken 
out  of  the  estate.  That  is  not  so  :  all  the 
authorities  are  the  other  way. 

The  Lord  Chancellor  having  decided 
that  the  grandchildren  were  not  entitled, 
both  to  the  provisions  made  by  the  settle- 
ments and  also  to  the  legacies,  the  point 
was  argued  before  his  Lordship  in  January 
1841,  whether  the  settlements  operated  as 
ademptions  of  the  legacies  altogether,  or 
only  pro  tanto.  The  case  stood  over  for 
judgment. 

Feb.  1,  1841.  —  The  Lord  Chancel- 
lor.— When,  upon  the  first  argument  of 
this  case,  I  came  to  the  conclusion,  that 
the  testator  had  placed  himself  tn  loco 
parentis,  and  that  the  effect  of  the  por- 
tions upon  the  provisions  by  the  will, 
was  therefore  to  be  the  same  as  if  the 
testator  had  been  the  father  of  the  chil- 
dren, I  was  startled  at  the  consequences 
of  such  a  decision  if  the  rules  generally 
received  in  the  profession,  and  laid  down 
in  all  the  text  books  of  authority,  and  ap* 
parently  founded  on  the  highest  authori^, 
were  to  regulate  the  decision  as  to  this 
property.  The  rule  to  which  I  refer  is, 
that  "  a  portion  advanced  by  a  father  to  a 
child,  will  be  a  competent  ademption  of  a 
legacy,  though  less  than  the  testamentary 
portion ;"  that  is  the  rule  as  laid  down  in 
the  Ist  vol.  of  Roper y  p.  dl8.  I  could 
not  but  feel,  that  in  the  case  before  me, 
and  in  most  others,  the  effect  of  the  role 
would  be  to  defeat  the  intentions  of  the 
parent.  A  father,  who  makes  his  will, 
dividing  his  property  among  his  children, 
must  be  supposed  to  have  decided  what. 
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under  the  then  existing  circumstances,  ought 
to  be  the  portion  of  each  child,  not  with 
reference  to  the  want  of  each  child,  but 
allotting  to  each  a  share  of  the  whole, 
which,  with  reference  to  the  wants  of  the 
whole,  each  ought  to  possess.  If,  subse- 
quent to  the  marriage  of  any  one  of  them, 
it  becomes  necessary  or  expedient  to  ad- 
vance a  portion  for  any  such  child,  what 
reason  is  there  for  assuming  that  this  ad- 
vancement points  out  the  amount  which 
ought  to  be  allotted  ?  The  advancement 
must  necessarily  be  supposed  to  be  of  the 
particular  child*s  portion  as  the  rule  as- 
sumes, as  it  precludes  the  child  advanced 
from  claiming  the  sum  given  by  the  will, 
as  well  as  the  sum  advanced.  So  far  the 
rule  is  founded  on  good  sense,  and  adapted 
to  the  ordinary  transactions  of  mankind. 
The  supplying  the  wants  of  any  child  by 
an  advancement,  is  not  permitted  to  lessen 
or  diminish  the  provisions  made. 

The  supposed  rule,  that  the  larger  legacy 
is  to  be  adeemed  by  a  smaller  portion, 
appears  not  to  be  founded  on  good  sense, 
and  not  to  be  adapted  to  the  ordinary 
transactions  of  mankind,  and  to  be  subver- 
sive in  most  cases  of  the  intention  of  the 
parent.  Can  it  be  assumed  as  a  proposi- 
tion so  general,  as  to  be  the  foundation  of 
a  rule  of  property,  in  the  absence  of  any 
express  intention,  that  the  marriage  of 
one  child,  and  the  advancing  a  portion  to 
such  child,  foregoes  the  will  of  the  father 
distributing  his  property  among  all  his 
children,  by  taking  from  the  portion  given 
to  that  child,  and  in  some  extent  adding  to 
the  provision  of  the  others  ?  Is  it  not,  on 
the  contrary,  the  usual  course  and  practice, 
that  the  father,  on  the  child's  marriage,  re- 
laxes his  strict  hold  over  it  as  little  as 
possible,  reserving  to  himself  the  power  of 
disposing  of  the  residue  of  the  fortune 
destined  for  such  child,  as  future  circum- 
stances and  situations  may  require?  In 
doing  so,  the  father  is  not  influenced  only 
by  bis  natural  love  and  affection,  but  adopts 
a  course  which  he  may  be  supposed  to 
think  roost  beneficial  for  such  child.  Where 
then  is  the  ground  of  the  presumption  that 
be  intended,  by  advancing  part  of  what  he 
bad  destined  as  the  portion  of  that  child, 
to  deprive  that  child  of  the  remainder? 
The  argument  in  favour  of  the  proposition, 
appears   to  me  to  be  founded  on  tech- 


nical reasoning  as  to  the  term  ''  portion,'* 
without  a  due  consideration  of  the  sense  in 
which  it  is  used.  The  giving  of  a  portion  to 
a  child  is  said  to  be  a  moral  debt,  but  of 
the  amount  of  which  the  parent  is  the  only 
judge ;  and  though  the  parent  has  by  his 
will  adjudged  the  amount  of  that  moral 
debt  to  be  a  certain  sum,  he  is  supposed 
by  the  settlement  to  have  departed  from 
the  opinion  so  formed  and  expressed,  and 
substituted  the  amount  settled  instead  of 
such  provision.  This,  however,  assumes 
the  portion  settled  should  be  intended 
as  a  substitution  of  the  former  gift  by 
the  will,  and  such  intention,  if  proved, 
would  remove  all  doubt ;  but  the  question 
is,  whether  such  intention  is  to  be  pre- 
sumed in  the  absence  of  all  proof.  Is  it 
not  much  more  reasonable  to  suppose,  that 
the  intention  as  to  the  amount  of  the  por- 
tion is  to  be  the  same,  and  the  sum  settled 
is  only  an  ademption  of  part  of  what  the  will 
declares  to  be  the  intended  amount  to  be 
given  ?  There  is  no  reason  for  supposing 
the  sum  advanced  to  be  the  whole  portion 
intended  for  the  child.  Assuming  it  to  be 
a  substitution  for  the  whole,  the  effect  of 
the  portions  advanced  by  a  parent  upon  a 
legacy  before  given,  is  called  an  ademp- 
tion ;  but,  if  the  principle  of  ademption  be 
applied  to  those  cases,  the  consequences 
now  under  consideration  will  not  follow. 
The  gift  or  alienation  of  part  of  what  con- 
stituted a  specific  legacy,  will  not  destroy 
the  legacy  as  to  what  remains,  as  the  ad- 
mitted exceptions  to  the  general  rule  do 
not  seem  consistent  with  the  existence  of 
that  part  of  it  now  under  consideration. 
The  rule  is  said  not  to  apply,  when  the 
testamentary  portion  and  subsequent  ad- 
vance are  not  ejusdem  generis.  This  may 
be  very  reasonable,  as  indicatory  of  the 
intention ;  but  it  is  not  easy  to  discover, 
why  it  is  to  be  an  ademption  of  the 
legacy.  A  gift  of  stock  in  trade  of  1,500/. 
is  not  to  be  an  ademption  of  a  legacy 
of  500/.,  which,  in  the  case  of  Holmet 
V.  Holmes  (5),  it  was  held  not  to  be.  So 
a  testamentary  gift  of  the  residue,  or 
part  of  the  residue,  is  said  not  to  be 
adeemed  by  a  subsequent  advancement, 
because  the  amount  was  uncertain  ;  but  in 
that  case  the  child,  if  sole  residuary  legatee, 

(5)  1  Bro.  C.C.  556. 
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takes  the  advancement  as  part  of  what  it 
would  have,  if  no  such  advancement  had  been 
made,  as  residue.  The  gift  under  the  will 
operates,  though  diminished  by  the  amount 
of  the  advancement. 

The  Statute  of  Distributions,  the  custom 
of  London  and  York,  and  the  whole  doc- 
trine of  hotchpot,  proceed  upon  the  prin- 
ciple, that  advancement  by  a  parent  ope- 
rates only  as  part  satisfaction  of  what  the 
child  would  otherwise  have  been  entitled 
to,  the  object  being  to  produce  equality, 
not  (according  to  the  rule  contended  for,) 
inequality  between  the  children.  It  appears 
to  me,  therefore,  that  all  reason  and  all 
analogy  is  against  the  supposed  rule. 

It  remains  to  be  examined,  whether  the 
authorities  are  such  as  to  make  it  my  duty 
to  act  upon  it,  and  I  cannot  but  express 
the  satisfaction  I  have  felt,  at  having  had 
the  cases  so  thoroughly  examined ;  and  I 
think  the  profession  and  the  public  are 
much  indebted  to  those,  whose  industry 
and  ability  have  brought  the  real  state  of 
this  question  so  satisfactorily  before  me. 

Hoskins  V.  Hoskins  (6)  is  a  case  in  which 
a  smaller  sum  advanced,  was  held  to  be  an 
ademption  pro  tanto  of  a  larger  legacy ;  but 
it  does  not  appear,  whether  the  decision 
proceeded  on  the  evidence  of  intention. 

HarUyp  v.  fVhitmore(7)  is  a  very  im- 
portant case,  being  one  generally  referred 
to  in  support  of  the  supposed  rule,  which, 
if  the  report  in  P.  Wms.  had  been  correct, 
it  never  would  have  been  as  there  reported. 
It  is  a  case  of  a  legacy  of  300/.  adeemed 
by  an  advancement  of  200/.  From  Mr. 
Cox's  notes  to  P,  Wms.t  and  the  reports 
of  iVec.  in  Chancery ^  and  the  extract  from 
the  registrar's  book,  it  appears,  that  the 
whole  statement  of  the  facts  in  P.  Wms,  is 
erroneous.  There,  there  was  a  legacy  of 
800/.  in  one  event,  and  200/.  in  another 
event,  and  an  advance  of  200(. ;  it  was  held, 
the  event  upon  which  the  dOO/.  legacy  was 
to  be  paid,  never  arose,  and  that  the  200/., 
the  event  to  give  which  did  arise,  had  been 
adeemed  or  satisfied  by  the  200/.  advanced. 

Norton  v.  Norton^  cited  in  a  note  to 
Pusey  V.  Desbouvrie  (8)  was  cited,  but  that 
case  appears  to  refer  to  advancements  un- 
der the  custom  of  London. 

(6)  Prec.  in  Ch.  263. 

(7)  Ibid.  541 5  8.  c.  1  P.  Wms.  681. 

(8)  3  P.  Wms.  316. 


The  case  of  Fry  y.  Porter  (9)  only  proves, 
the  supposed  rule  was  never  applied  to 
devisees  of  real  estate.  The  case  is  prin- 
cipally valuable  as  shewing,  though  only 
from  the  argument  of  counsel,  that  the 
supposed  rule  does  not  appear  to  have 
been  heard  of  in  1716.  The  counsel  are 
reported  to  have  said,  *'  Suppose  a  father 
by  his  will  gives  his  daughter  10,000/.,  and 
aAerwards  marries  her,  and  gives  her 
5,000/.  for  her  portion,  and  then  dies  with- 
out revoking  his  will:  this  is  clearly  not  a 
revocation  of  the  whole  devise  of  10,000/., 
but  only  revocation  or  satisfaction  pro  tanto, 
viz.  5,000/.,  and  she  shall  take  the  other 
5.000/.  by  the  will ;  this  is  a  plain  case,  and 
the  same  in  reason  as  the  present  case." 

In  Famham  v.  Phillips  (^10),  the  decision 
turned  on  the  legacy  being  a  residue,  but 
that  never  appeared.  "Where  a  father, 
after  making  a  will,  advances  a  child 
with  a  portion  as  great  or  greater  than  the 
legacy  given  by  the  will,  such  provision 
has  always  been  held  an  ademption."  The 
dicta  of  Judges  upon  matters  not  argued 
directly  before  them,  have  had  an  impor- 
tance attached  to  them  greater  than  in  my 
opinion  they  ought ;  but  such  expressions 
falling  from  such  a  man  as  Lord  Hard- 
wicke,  may  safely  be  relied  upon,  as  shew- 
ing that  at  that  time  a  larger  legacy  being 
adeemed  by  a  smaller  one,  was  not  familiar 
in  his  mind.  It  is  more  important  to  keep 
this  dictum  of  Lord  Harwicke's  in  mind, 
because  another  dictum  of  that  learned 
Judge  in  Shudal  v.  Jekyll  (11),  is  relied 
upon  in  support  of  that  supposed  rule. 
The  case  itself  has  no  application  to  the 
point  now  under  consideration,  the  deci- 
sion having  turned  on  this,  that  the  testator 
did  not  stand  in  loco  parentis.  Lord  Hard- 
wicke  is  reported  to  have  said,  '*Tbis 
Court,  to  be  sure,  leans  strongly  against 
double  portions  or  double  provisions,  and 
whether  the  portion  given  in  the  lifetime 
is  less  or  not,  is  no  ways  material."  Lord 
Hardwicke  may  have  meant,  that  so  far 
as  the  portions  are  double,  that  is,  the  one 
a  repetition  of  the  other,  only  one  shall 
prevail,  and  that  it  is  not  material  whether 
such  repetition  be  as  to  part,  or  as  to  the 
whole  of  the  legacy,  which  would  make 

(9)  8  Vin.  Abr.  154. 

(10)  «  Atk.  «15. 

(11)  Ibid.  516. 
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this  dictum  consistent  with  the  former. 
But  assuming  the  obvious  meaning  of  the 
words  is  to  recognize  the  supposed  rule, 
the  effect  will  be  removed,  by  the  fact  of 
the  erroneous  report  of  Hartop  v.  IVhit- 
more  having  been  cited,  and  the  point  not 
having  been  the  subject  of  discussion. 
Lord  Hardwicke  may  naturally  at  the 
moment  have  assumed  the  report  was  a 
correct  explanation.  A  dictum  under  such 
circumstances  could  have  no  weight  against 
a  contrary  opinion  expressed  only  a  few 
months  before. 

The  csLse  of  RosewellY,  Bennett  {12)  is  a 
decision  only  as  to  the  admissibility  of 
evidence.  Lord  Hardwicke's  observation 
shews,  he  considered  the  SQOL  legacy  and 
200/.  advanced,  as  intended  for  the  same 
purpose,  which  places  this  case  in  that 
class  which  had  decided,  that  even  when 
the  testator  is  a  stranger,  the  advance  of 
money,  for  the  purpose  for  which  the  legacy 
was  given,  operates  as  an  ademption. 

In  Roper* 8  Book,  vol.  1,  p.  819,  this  case 
of  Rosewell  v.  Bennet  is  cited  in  support 
of  that  proposition.  It  is  also  to  be  ob- 
served, if  the  200/.  advanced,  had  per  se 
raised  the  presumption  of  an  intention  to 
revoke  the  300/.  legacy,  the  evidence 
tendered  would  have  been  useless  to  for- 
tify the  presumption,  as  there  does  not 
appear  to  have  been  any  evidence  offered 
to  repel  it. 

Clarke  v.  Burgoine{\S)  is  another  case 
generally  relied  on  in  support  of  the  sup- 
posed rule.  As  reported  in  Dickens,  it 
would  be  a  strong  authority  for  the  pur- 
pose, for  it  is  there  represented,  that  Lord 
Camden  decided,  that  an  advancement  of 
6,000/.  was  an  ademption  of  two  legacies 
of  3,500/.  each,  but  on  reference  to  the 
case  itself,  as  extracted  from  the  Regis- 
trar's book,  a  copy  of  which  I  have  been 
furnished  with,  it  appears,  instead  of  there 
having  been  two  legacies  of  3,.500/.,  there 
were  three  legacies,  one  of  2,000/.,  one  of 
500/.,  and  one  of  1,000/.,  making  together 
only  3,500/.,  so  that  this  case  does  not 
bear  upon  the  present  question.  It  seems 
therefore,  that  the  only  two  cases  in  which 
it  appears  that  smaller  advancements  have 
been  held  to  be  an  ademption  of  a  larger 
'^*cy,  that  is,  Hartop  v.   Whitmore  and 


(1«)  3  Atk.  77. 
(IS)  Dick.  353. 


Clark  V.  Burgoine,  are  inaccurately  report- 
ed, and  that  in  neither  of  them  did  the 
facts  exist  to  raise  any  such  question. 

In  Grave  v.  Salisbury  (14),  the  point 
decided  was  different.  The  Attorney  Ge- 
neral, in  arguing  the  ademption,  only  con- 
tended that  the  provision  by  a  father  to  a 
child — whatever  the  provision  was — that 
"  any  sum  of  money  advanced,  was  in  satis- 
faction of  so  much  of  the  legacy." 

The  case  of  Porvelv,  Cleaver  {15)  was 
not  decided  upon  any  point  applicable  to 
the  present  case,  but  the  doctrine  in  ques- 
tion was  much  discussed,  and  Lord  Thur- 
low,  in  one  part  of  his  observations,  supposes 
a  possible  case  of  a  legacy  of  6,000/.  being 
adeemed  by  an  advancement  of  5,000/.,  but 
not  upon  the  untenable  ground  that  5,000/. 
inprasenti  was  equally  valuable  with  6,000/. 
under  the  will  of  a  living  man,  assuming 
that  advancement  must  be  of  equal  value 
with  the  legacy ;  but  this  the  supposed  rule 
would  repudiate,  as  it  is  not  thought  to 
regard  the  relative  value  of  a  legacy,  and 
an  advancement  paid,  both  being  in  the 
nature  of  portions. 

In  Robinsons.  fVhit  ley  (IS),  the  legacy 
was  1,000/.,  and  the  sum  advanced  500/. 
Sir  William  Grant  thought  the  presumption 
was  altogether  rebutted  by  the  evidence, 
but  the  counsel  who  argued  in  support  of 
the  ademption,  only  contended,  "  an  ad- 
vancement by  a  father  to  a  child,  to  whom 
a  legacy  has  been  given  by  a  previous  will, 
is  considered  primd  facie  an  advancement 
pro  tanto  of  what  was  given  by  the  will." 

In  Monck  v.  Monck  {17),  the  sum  ad- 
vanced was  4,000/.,  and  the  legacy  was 
5,000/.,  and  Lord  Manners  said,  that  the 
4,000/.  was  certainly  a  satisfaction  pro  tanto 
of  the  5,000/. ;  but  he  dismissed  the  bill, 
because  it  was  proved  another  sum  of 
1,000/.  had  previously  been  paid  to  the 
legatee  in  part  of  the  5,000/. 

There  appears  to  have  been  two  cases  in 
which  the  question  came  under  the  conside- 
ration of  Lord  Eldon,  Trimmer  v.  Bayne 
and  Ex  parte  Pye  (18),  but  in  neither  was 
there  any  decision  upon  it.  In  the  former, 
the  legacy  and  provision  were  equal;  in  the 
Jatter,  the  legacy  was  4,000/.,  and  the  ad- 

(14)  1  Bro.  C.C.  4«5. 

(15)  2  Bro.  C.C.  499. 

(16)  9  Vea.  577. 

(17)  1  Ball&  Bea.  298. 

(18)  18  Ves.  147. 
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vancement  d,000/.  All  that  was  contended 
for  was,  that  the  3,000/.  was  to  be  consi- 
dered as  an  advancement  in  part  satisfac- 
tion of  the  legacy  of  4,000/.  Lord  Eldon 
decided  that  advancement  was  not  in  satis- 
&ction  of  the  legacy,  upon  grounds  which 
have  no  application  to  the  present  question. 
The  case,  therefore,  is  important  only 
from  the  observations  which  fell  from 
Lord  Eldon;  and  it  is  not  easy  to  determine 
on  which  side  they  preponderate.  He 
says,  **  I  recollect,  that  Lord  Thurlow  in 
the  case  of  Grave  v.  Salisbury,  re- 
marked, that  if  a  portion  is  given  to  a 
child  by  will  or  a  gifl  so  constituted  as 
to  acknowledge  the  legal  relation,  and 
afterwards  an  advancement  is  made  on 
marriage,  that  is  primd  facie  an  ademption 
of  the  whole  or  pro  ton  to."  He  afterwards 
says,  "It  is  the  unquestionable  doctrine 
of  the  Court,  that  where  a  parent  gives  a 
legacy  to  a  child,  if  the  father  afterwards 
advances  a  portion  on  the  marriage  of  that 
child,  though  of  less  amount,  it  is  a  satis- 
faction of  the  whole  or  in  part:"  the 
meaning  of  which,  I  understand  to  be, 
that  if  the  advancement  be  equal  to  the 
legacy,  it  is  a  total  ademption,  if  less,  pro 
tofitoonly ;  and  he  immediately  proceeds  to 
state  some  cases  to  have  gone  the  length 
of  holding,  that  a  portion,  though  much 
less  than  the  legacy,  had  been  held  to  be 
an  ademption  of  the  whole.  As  the  only 
cases  in  which  this  appears  to  have  been 
decided,  are  those  of  Harlop  v.  Whitmore 
and  Clark  v.  Burgoine,  Lord  Eldon  must 
be  presumed  to  have  referred  to  them,  or 
been  speaking  from  general  recollection  of 
what  appears  to  have  been  decided  by 
them ;  and  if  so,  the  expressions  used  can 
be  accounted  for;  -but  all  the  importance  of 
that  which  fell  from  Lord  Eldon,  will  be 
removed,  from  the  fact  of  those  cases  being 
inaccurately  reported,  and  in  neither  of 
them  the  doctrine  can  be  supposed  to  be 
established. 

The  result  of  a  careful  examination  of 
all  the  authorities  is,  that  there  is  not  suf- 
ficient authority  to  support  the  supposed 
rule,  but  that,  on  the  contrary,  the  weight 
of  authority  is  decidedly  against  it;  and  as 
it  cannot  be  supported  on  principle,  and  is 
in  its  operation  generally  destructive  of 
the  interests  that  the  parents  have  intended 
for  their  children,  I  think  it  my  duty,  not- 
withstanding the  maimer  in  which  it  has 


been  received  in  the  profession,  to  decline 
adopting  or  following  it ;  and,  therefore,  I 
declare  that  the  advancements  on  the  re- 
spective marriages  in  this  case,  are  to  be 
taken  as  ademptions  pro  tanto  only  of  the 
legacies  before  given. 


V.C. 
Jan 


.C.     \ 

.16.  3 


DOBBDE  V.  EDWARDS. 


Practice, — Motion  of  course — Noiict 
Dismissal  of  BilL 

Where  a  plaintiff  has  liberty  to  amend 
his  bill,  and  in  default  of  amendment  nithin 
a  certain  time,  the  bill  is  to  stand  dismissed, 
with  costs;  it  is  after  that  time  a  motion  of 
course,  fU)t  requiring  notice,  that  the  hiU 
shall  be  dismissed. 

The  Court  having  ordered  that  the 
plaintiff  should  have  liberty  to  amend  his 
bill,  and  in  default  of  amendment  within  a 
month,  that  the  bill  should  stand  dismissed, 
with  costs ;  and  the  bill  not  being  amended 
within  that  time,  an  order  was  made,  upon 
motion,  without  notice  to  the  plaintiff,  that 
the  bill  should  be  dismissed,  with  costs. 

The  registrar  suggesting  that  the  order 
could  not  regularly  be  made  upon  a  motion 
ex  parte, — 

Mr,  Tennant,  on  behalf  of  the  defen- 
dant, moved,  without  notice,  that  the  bill 
might  be  dismissed,  with  costs,  on  the 
allegation  that  no  amendment  had  been 
made  within  the  time  limited.  He  cited — 
Stuart  V.  Worrall,  1  Bro.  C.C.  581. 
Seton  on  Decrees,  p.  147. 

The  Vice  Chancellor  directed  the 
order  to  be  made  without  notice  of  the 
motion,  and  said,  that  by  the  17th  amended 
order  (1),  where  provision  was  made  for 
the  steps  which  should  be  taken  by  the 
plaintiff  after  replication,  it  was  ordered, 
"  If  the  plaintiff  should  make  default 
herein,  then,  upon  application  by  the  de- 
fendant upon  notice  <f  motion,  the  plaintiff*8 
bill  shall  stand  dismissed,"  &c. ;  and  the 
express  addition  of  the  words,  *'  notice  of 
motion,"  appeared  to  intimate,  that  without 
that  provision,  as  in  this  case,  the  order 
would  be  of  course,  without  notice. 

(1)  See  1  Law  J.  Hep.  (n.s.)  Chase.  1. 
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.C.     \ 
.  15.  J 


OORST  V.  LOWNDES. 


Ttme^  Computation  of-^  Title  to  Dividends 
Qf  Stock. 

The  teitator  directed  that  the  income  qf 
1m  property^  for  twenty^one  yean  from  his 
deathf  should  be  laid  out  in  the  purchase  qf 
red  estate^  and  accumulated^  did  the  same 
should  then  be  held  upon  certain  trusts.  He 
£ed  on  the  5th  of  January  1820.  The 
Miends  on  a  sum  qf  stock  became  due  on 
the  5th  of  January  1S41  i-^Held,  that  the 
loiter  day  was  included  in  the  term  of  twenty ^ 
one  yearSy  and  that  the  dividends  due  on  that 
day  formed  a  p€urt  of  the  accumulation  fund. 

R.  Lowndes  devised  and  bequeathed  the 
whole  of  the  residue  of  his  real  and  per- 
sonal  estate  to  trustees,  their  heirs  and 
assigns,  upon  trust,  to  receive  the  income 
thereof  for  the  term  of  twenty-one  years 
from  his  death,  and  after  certain  deductions 
thereout  to  accumulate  such  income,  and 
lay  the  same  out  in  the  purchase  of  other 
real  estates,  and  at  the  expiration  of  the 
term  of  twenty-one  years  to  convey  all  the 
said  real  estates  to  the  use  of  the  first  and 
other  sons  of  T.  Lowndes,  his  son,  succes- 
sively in  tail  male,  and  in  default  of  such 
issue,  or  if  such  shall  not  be  in  esse^  to  the 
use  of  the  testator's  said  son  T.  Lowndes, 
for  life,  remainder  to  the  use  of  the  testa- 
tor's great-nephew  T.  Gorst  for  life,  with 
remainder  to  his  first  and  other  sons  in 
tail  male,  with  remainder  over.     The  tes- 
tator died  at  two  o'clock,  p.m.,  on  the  5th 
of  January  1820;  and  T.  Lowndes,  the 
testator's  son,  died  in  1840,  without  issue. 
Among  other  sums  standing  in  the  name 
of  the  trustees  was  the  sum  of  184,000/. 
consols,  and  on  the  5th  of  January  1841  a 
half-year's  dividend  became  due  thereon. 
The  petitioner,   the.  first   tenant  for  life 
under  the  trust,  prayed  that  he  might  be 
declared  to  be  entitled  to  this  dividend,  on 
the  ground  that  the  term  for  accumulation 
ceased  on  the  4th  of  January  1841. 

Mr.  Jacob  and  Mr.  Ellison  for  the  peti- 
tion.— One  day  must  be  taken  to  be  inclu- 
sive, and  the  other  exclusive,  in  computation 
of  time.  A  person  is  of  age  on  the  day 
preceding  the  twenty-first  anniversary  of 
hit  birth. 

Mew  Series,  X.~Chamc. 


Toder  v.  Sansam,  1  Bro.  P.C.  468. 
Pugh  V.  the  Duke  of  Leeds,  Cowp.  714. 
Lester  v.  Garland,  15  Ves.  248. 
Ex  parte  Farquhar,  1  Mont.  &  M'Ar.  7. 
Godson  V.  Sanctuary,  4  B.  &  Ad.  255; 

8.  c.  2  Law  J.  Rep.  (n.s.)  K.B.  19. 
Ex  parte  Whitby,  1  Mont.  &  Chit.  571 ; 

s.  c.  8  Law  J.  Rep.  (n.s.)  Bankr.  55. 
Pellew  V.  the  Inhabitants  of  Wonford, 

9  B."&  C.  134;  s.c.  7  Law  J.  Rep. 

M.C.  84. 
Hardy  v.  Ryle,  9  B.  &  C.  603 ;  s.  c.  7 

Law  J.  Rep.  M.C.  118. 
Blunt  V.  Heslop,  8  Ad.  &  £1.577;  s.  c. 

7  Law  J.  Rep.  (n.s.)  Q.B.  216. 
The  Queen  v.  Brownlow,  1 1  Ad.  &  EL 

119;  8.  c.  9  Law  J.  Rep.  (n.s.)  M.C. 

15. 
Stat.  %5  Geo.  2.  c.  27.  s.  4  (1). 

Mr.  Wigram  and  Mr.  L.  Lowndes,  con- 
tra, cited  Ackland  v.  Lutley  (2). 

Mr.  K.  Bruce  and  Mr.  G.  Richards 
appeared  for  other  parties. 

The  VxcB  Chancellor. — I  should  have 
thought  this  a  very  simple  point.  I  have 
always  understood  the  rule  to  be,  that  if 
a  party  creates  a  term  from  a  particular 
day,  that  day  is  excluded  in  the  computa- 
tion of  the  term.     Here,  under  the  ex- 


(1)  This  is  one  of  the  acts  for  consolidating  the 
public  funds,  and  it  corresponds  in  form  with  the 
subsequent  acts.  It  enacts,  that  the  annuities 
therein  mentioned  "  shall  be  issued  and  paid  half- 
yearly,  on  the  5th  day  of  January  and  the  5th  day 
of  July  in  every  year,"  out  of  the  funds  thereby 
charged  therewith;  '*and  the  Commissioners  of 
the  Treasury,  or  any  three  or  more  of  them  now 
being,  or  the  High  Treasurer  or  Commissioners  of 
the  Treasury  of  Ms  Majesty,  his  heirs  or  successors 
for  the  time  being,  without  any  further  or  other 
warrant  to  be  sued  for,  had  or  obtained  in  that 
behalf,  shall  and  may  from  time  to  time  issue  the 
same  at  the  respective' half-yearly  or  other  days  of 
payment,  whereon  the  same  shall  become  due  and 
payable  at  the  said  receipt  of  Exchequer,  to  the 
first  or  chief  cashier  or  cashiers  of  the  Governor 
and  Company  of  the  Bank  of  England,  and  their 
successors  for  the  time  being,  by  way  of  imprest 
and  upon  account,  for  the  purposes  above  men- 
tioned; and  that  all  and  every  such  cashier  or 
cashiers,  to  whom  the  said  money  shall  from  time 
to  time  be  issued,  shall,  without  delay,  apply  and 
pay  the  same  accordingly,  and  render  his  account 
thereof,  according  to  the  due  course  of  the  Ex- 
chequer." 

(<)  9  Ad.&  El. 879;  8.c.  8  Law  J.  Rep.  (n.s.) 
Q.B.  164. 
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pression,  "  twenty-one  years  from  his 
death,"  the  term  would  extend  to  the 
twenty- first  anniversary  of  the  day  of  the 
death  of  the  party,  and  the  whole  of  that 
day  would  be  a  portion  of  the  term;  in 
other  words,  the  day  of  the  death  of  the 
party  would  be  the  point  from  which  the 
term  would  commence.  The  act  regulating 
the  payment  of  dividends  on  consols, 
makes  them  payable  half-yearly  on  the 
5th  of  January  and  the  5th  of  July.  In 
fact,  they  are  not  paid  on  those  days,  be- 
cause  it  is  physically  impossible;  but  the 
dividend,  which  accrued  on  the  stock  in 
question  on  the  5th  of  January  1841,  is  a 
portion  of  the  fund  to  which  the  trustees 
of  the  accumulation  fund  are  entitled.  I 
do  not  attribute  any  weight  to  the  obser- 
vation, that  inasmuch  as  the  money  is  to 
be  laid  out  in  land,  the  question  should  be 
treated  as  if  the  fund  was  actually  so  in- 
vested. If  that  had  been  done,  the  rents 
would  be  payable  at  certain  times,  but 
what  those  times  would  be  it  is  impossible 
to  say.  As  the  funds  stand,  the  dividends 
upon  them  by  law  became  payable  on  the 
5th  of  January  1841,  and  they  must  be 
taken  to  be  actually  paid  then,  so  far  as  is 
necessary  for  determining  the  rights  of  the 
parties.  The  trust  for  accumulation  ex- 
tended to  that  day,  and  the  dividends  must 
be  declared  to  belong  to  that  fund.  This 
petition,  so  far  as  it  seeks  a  declaration  of 
title  to  these  funds,  must  therefore  be 
dismissed. 


.} 


ATTORNEY   GENERAL  V, 
NETHBRCOAT. 


v.c. 

Jan.  26,  29 

Costs,  Interest  on — Act  1  <J*  2  Vict.c.  110. 
».  18,  Construction  of — Costs  raised  by  Sale 
or  Mortgage  of  Charity  Estate, 

Interest  on  costs,  although  recoverable  as 
between  party  and  party ,  under  the  act  1  4*  2 
Vict,  c,  110.  ss,  17,  18,  is  not  chargeable 
where  costs  are  ordered  to  be  paid  out  of  an 
estate,  and  not  by  a  party  personally. 

Costs  being  ordered  to  be  paid  out  of  a 
charity  estate,  and  there  being  no  fund  ap^ 
plicable  to  that  purpose,  the  Court  referred 
it  to  the  Master  to  approve  of  such  sale  or 
mortgage  of  the  estate,  as  should  be  neces- 
sary and  proper  for  raising  and  paying  the 
costs  due. 


By  the  decree  made  at  the  hearing  of 
this  cause,  it  was  ordered,  that  the  costs  of 
one  of  the  defendants  should  be  taxed  and 
paid  out  of  the  estate  of  the  charity,  which 
was  the  subject  in  question.     It  appeared, 
that  the  income  of  the  charity  estate  was 
exhausted   for  a  considerable  period  to 
come,  and  there  were  therefore  no  funds 
applicable  to  the  payment  of  costs,  unless 
a  sale  or  mortgage  of  the  estate  itself  was 
ordered.     Application  was  now  made  on 
behalf  of  the  defendant,  that  a  direction 
might  be  introduced  in  the  decree,  that  he 
should  be  allowed  to  add  to  the  amount  of 
costs  payable  to  him,  interest  thereon  at  the 
rate  of  4/.  per  cent,  per  annum  from  the 
date  of  the  Master's  certificate,  until  the 
time  that  payment  should  be  made,  or  that 
the  costs  might  be  raised  by  means  of  a 
sale  or  mortgage  of  a  competent  part  of  the 
charity  estate ;  and,  in  the  latter  case,  that 
it  might  be  referred  to  the  Master  to  in- 
quire, in  what  manner  the  ^um  due  might 
most  properly  be  raised  and  paid. 

Mr,  K,  Bruce  in  support  of  the  applica- 
tion, referred  to  the  act  1  &  2  Vict.  c.  110. 
s.  1 7,  by  which  judgment  debts  are  made 
to  carry  interest  at  4/.  per  cent,  from  the 
time  of  entering  up,  until  satisfied,  and 
allowing  such  interest  to  be  levied  under 
the  writ  of  execution ;  and  section  18(1), 
giving  decrees  for  costs,  &c.  the  same  effect 
as  judgments.  He  also  referred  to  the 
form  of  the  writ  of feri  facias,  on  a  decree 
of  the  Court  of  Chancery  for  payment  of 


(1)  1  Be  2  Vict.  0.  110.  8.  IB.  **  That  all  decrees 
and  orders  of  courts  of  equity,  and  all  rules  of 
courts  of  common  law,  and  all  orders  of  tbe  Lewd 
Chancellor,  or  of  the  Court  of  Review,  in  matters  of 
bankruptcy,  and  all  orders  of  the  Lord  Chancellor 
in  matters  of  lunacy,  whereby  any  sum  of  money, 
or  any  costs,  charges,  or  expenses^  shall  be  payable 
to  any  person,  shall  hare  the  effect  of  judgments  in 
the  superior  courts  of  common  law,  and  the  persons 
to  whom  any  such  monies  or  costs,  charges,  or 
expenses,  shall  be  payable,  shall  be  deemed  judgment 
creditors  within  the  meaning  of  this  act ;  and  all 
powers  hereby  given  to  the  Judges  of  the  soperior 
courts  of  common  law,  with  respect  to  matters  de- 
pending in  the  same  court,  shall  and  may  be  exer- 
cised by  courts  of  equity  with  respect  to  matters 
therein  depending,  and  by  the  Lord  Chancellor  and 
the  Court  of  Review  in  matters  of  bankruptcy,  and 
by  the  Lord  Chancellor  in  matters  of  lunacy ;  and 
all  remedies  hereby  given  to  judgment  creditors, 
are'  in  like  manner  given  to  persons  to  whom  anv 
monies  or  costs,  charges,  or  expenses,  are  by  such 
orders  or  rules  respectively  directed  to  be  paid.** 
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costs  (2),  as  directed  by  the  General  Orders 
of  May  10,  1839  (3).  He  suggested,  that 
it  might  be  more  beneficial  to  the  charity, 
to  allow  the  defendant  the  interest  on  his 
costs,  than  to  create  an  incumbrance  upon 
the  estate  for  the  purpose  of  immediately 
pa3ring  them,  to  which,  he  submitted,  the 
ddendant  would  otherwise  be  entitled. 

The  Vice  Chancellor  said,  that  the 
registrar  had  mentioned  to  him  the  appli- 
cation which  had  been  made  by  the  parties, 
to  have  a  direction  for  allowing  interest 
on  the  costs  inserted  in  the  decree ;  and 
that  he  was  of  opinion  no  such  direction 
ought  to  be  inserted.  His  Honour  said, 
that  the  statute  seemed  to  regulate  only 
the  manner  of  recovering  interest  on  costs 
not  paid,  as  between  one  party  and  another, 
and  did  not  contemplate  the  case  of  costs 
ordered  to  be  paid  out  of  an  estate. 

His  Honour  permitted  a  reference  to  be 
taken,  directing  the  Master  to  inquire  as 
to  the  most  fit  and  proper  mode  of  raising 
the  costs  due  to  the  defendant,  either  by 
sale  or  mortgage,  and  to  approve  of  such 
proceeding  accordingly. 


V.C.     1 
Jan.  29.  |    ^^'"'^  ^-  ^^*^^^- 

Pleading  —  Foreclosure  of  Leaseholds — 
Letters  of  Administration — Costs, 

On  a  decree  for  foreclosure  of  leaseholds, 
agmnst  the  representative  of  the  mortgagor , 
wrections  wiU  not  be  given  to  allow  the 
mortgagee,  in  his  account,  the  costs  ofpro^ 
ceeixngs  taken  in  the  Ecclesiastical  Court 
to  procure  representation,  unless  the  fact  of 

(3)  We  command  you ,  that  of  the  goods  and  chat* 
t^  of  _.  in  jour  bailiwick,  jou  cause  to  be  made 

the  win  of  £ for  certain  costs,  which  were 

Utdy  before  ua  in  our  High  Court  of  Chancery,  in 
a  certiin  cause,  &c  by  a  decree  of  our  said  Court, 

Wtring  date ,  decreed  to  be  paid  by  the  said 

' — -  to ,aod  which  costs  have  been  taxed  and  al- 
lowed by,  &c.at  the  sum  of  £ ,  as  appears  by  the 

certificate  of  the  said.  &lc.  dated .    And  that 

of  the  goods  and  chattels  of  the  said ,  in  your 

^^wiek,  yon  further  cause  to  be  made  interest  on 

tht  said  sum  of  £ at  the  rate  of  4L  per  cent. 

per  umum  firom  the  [date  of  the  Master's  certificate] , 
vd  that  you  hare  that  money  and  interest  before 
w,&c. 

(5)  8  Law  J.  Rep.  (n.8.)  Chano.  974. 


such  proceedings  having  been  taken  is  stated 
on  the  bill. 

This  was  a  suit  by  the  mortgagee  of 
leaseholds,  for  foreclosure.  The  mortgagor 
died,  and  no  person  having  obtained  letters 
of  administration  of  the  estate,  the  mort- 
gagee took  proceedings  in  the  Ecclesiasti- 
cal Court,  and  cited  the  next-of-kin; 
whereupon  the  brother  of  the  deceased 
appeared,  and  took  out  letters  of  adminis- 
tration. The  mortgagee  then  filed  a  bill 
of  foreclosure,  but  did  not  on  his  bill  state 
the  proceedingpi,  which  had  been  had  in 
the  Ecclesiastical  Court.  On  the  cause 
coming  on  to  be  heard — 

Mr^  E^  Teed,  for  the  plaintiff,  asked 
for  a  direction  in  the  decree,  that  the  costs 
he  had  incurred  in  the  Ecclesiastical  Court 
might  be  allowed  him,  in  taking  the  ac- 
count of  what  was  due  ;  or  that  he  might 
be  at  liberty  to  present  a  petition,  stating 
the  proceedings  which  it  had  been  necessary 
to  take  in  procuring  the  representation ; 
inasmuch  as  the  costs  thereby  incurred 
would  not,  without  some  special  directions, 
be  allowed  on  taxation — Hunt  v.  Fonmes, 
9  Ves.  70. 

Mr,  Cockerell,  for  the  defendant,  the 
personal  representative  of  the  mortgagor. 

The  Vice  Chancellor.  —  These  facts 
occurred,  and  were  known  before  the  in- 
stitution of  the  suit,  and  therefore  might 
have,  been  stated  in  this  bill.  In  the  case 
cited,  the  mortgagor  died  after  the  com- 
mencement of  the  suit.  The  plaintiff  is 
only  entitled  to  the  common  decree. 


.} 


SMITH  V,  CLEASBY. 


V.C. 

Jan.  26,  28,  30 

Practice, — Injunction,  Motion  to  dissolve 
— Admissibility  of  Affidavits, 

A  special  injunction  having  been  obtained 
ex  parte,  against  one  of  several  defendants, 
that  defendant  put  in  his  answer,  and  then 
gave  notice  of  motion  to  dissolve  the  injunction. 
Exceptions  were  afterwards  taken  to  the  an^ 
swer  and  submitted  to ;  and  before  the  further 
answer  was  put  in,  the  plaintiffs  fled  other 
affidavits  in  support  of  the  injunction: — 
Held,  that  these  affidavits  were  admissible  on 
the  motion  to  dissolve,  of  which  notice  had 
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heen  given  before  the  matter  of  the  exceptions 
was  answered. 

The  bill  was  filed,  and  a  special  injunc- 
tion immediately  obtained  ex  parte,  re- 
straining the  defendant  Cleasby  from  suing 
out  a  fiat  in  bankruptcy  against  the  plain- 
tiffs. The  answer  of  Cleasby  was  filed 
on  the  9th  of  January,  and  notice  of  motion 
to  dissolve  the  injunction  was  served  on  the 
14th  of  January.  Exceptions  were  taken 
to  the  answers,  and  were  submitted  to,  and 
on  the  26th  of  January,  a  further  answer 
was  put  in.  The  furtfier  answer  was  by 
mistake  entitled  "The  further  answer  of 
A.  B.  to  the  bill  of  complaint  of  J.  S.  and 
W.  Jane.  The  plaintiffs  were  J.  S.  and  W, 
Fenn,  The  error  in  the  title  of  the  answer 
being  discovered,  an  attempt  was  made  to 
file  a  correct  answer,  but  the  six  clerk  re- 
fused to  file  it  while  the  other  answers 
remained  upon  the  file.  The  plaintiffs 
gave  notice  of  motion  to  take  the  further 
answer  off  the  file.  On  the  part  of  the 
defendant  it  was  moved,  at  the  same  time, 
that  the  answer  being  amended  and  re- 
sworn, the  six  clerk  do  now  receive  and 
file  it. 

Mr,  K,  Bruce,  for  the  plaintiffs. 

Mr,  G,  Richards,  for  the  defendant. 
Griffiths  V.  Wood,  1 1  Ves.  62. 

The  Vice  Chancellor  made  the  orders 
on  both  motions ;  on  the  first,  upon  the 
affidavit  of  service,  the  defendant  not  ap- 
pearing on  that  motion ;  and,  on  the  second, 
ex  parte. 

During  the  interval,  afVer  the  time  when 
the  exceptions  to  the  answer  were  deliver- 
ed, and  before  the  time  when  the  further 
answer  was  filed,  the  plaintiffs  filed  further 
affidavits  in  support  of  the  injunction,  and 
in  opposition  to  the  notice  of  motion  which 
had  been  given  to  dissolve  it.  The  answers 
of  the  other  defendants  had  not  been  filed 
when  the  motion  to  dissolve  came  on  to  be 
heard. 

The  further  affidavits,  being  then  ten- 
dered, were  objected  to. 

Mr,  K,  Bruce  and  Mr.  Canhrien,  in 
support  of  the  right  to  read  the  affidavits, 
argued,  first,  that  the  co-defendants  had 
not  answered ;  and  that  the  plaintiffs  were 
entitled  to  the  answers  of  all  the  parties. 


Kershaw  v.  Matthews,  1  Russ.  361;* 

s.  c.  4  Law  J.  Rep.  Chanc.  155. 
Atkinson  v.  Kemhle,  7  Sim.  688. 

Secondly,  that  an  insufficient  answer  was 
no  answer.  To  exclude  affidavits  being  read 
against  an  answer,  it  must  be  a  full  answer, 
binding  and  conclusive  as  a  record  against 
the  defendant ;  this  proposition,  although 
new  in  specie,  is  old  in  principle — 

Gregor  v.  Lord  Arundel,  8  Ves.  87. 

Turner  v.  Turner,  1  Dick.  816. 

Attorney  General  v.  Young,  S  Ves.  209. 
Lord  Eldon  was  in  the  habit  of  looking  at 
an  answer,  in  order  to  judge  whether  it 
was  sufficient. 

Mr.  Richards  and  Mr.  James  Parker, 
contri. — Affidavits  can  be  read  against  an 
answer  only  in  certain  cases,  such  as  veri- 
fying documents  n6t  admitted  or  denied 
by  the  answer,  or  in  cases  of  waste.  First, 
Cleasby  is  the  only  defendant  enjoined; 
the  answers  of  the  co-defendants  can  neither 
be  read  in  his  favour  nor  against  him.  Were 
the  rule  of  practice  otherwise,  a  friendly 
defendant  might,  by  not  putting  in  his  an- 
swer, prevent  a  co-defendant  from  procur- 
ing the  injunction  to  be  dissolved,  except 
under  the  peril  of  encountering  new  affi- 
davits of  the  plaintiff.  In  Kershaw  v. 
Matthews,  two  defendants  (partners)  were 
enjoined ;  the  answer  of  both  might  well  be 
considered  as  necessary  to  constitute  a 
sufficient  answer  by  either  of  them. 

Smythe  v.  Smythe,  1  Swanst.  252. 

Norway  v.  Rowe,  19  Ves.  143. 
A  reference  to  the  first  answer  and  to  the 
exceptions,  will  shew  that  the  latter  are  of 
a  most  frivolous  nature. 

The  Vice  Chancellor.— I  have  had  an 
opportunity  of  considering  this  point  more 
than  is  frequently  afforded  me,  and  my 
opinion  is,  that  the  way  in  which  the  de- 
fendant (Cleasby)  has  thought  proper  to 
manage  ihe  matter,  renders  it  imperative 
on  me  that  I  should  receive  these  affidavits. 
The  defendant  did  this :  he  put  in  his  an* 
swer  on  the  9th  of  January;  on  the  14th, 
he  gave  the  notice  of  motion  to  dissolve.  He 
need  not  have  given  that  notice  of  motion  to 
dissolve ;  he  might  have  waited  until  he  had 
seen  whether  the  plaintiffs  would  or  not 
except  to  that  answer,  which  he  must  have 
known  at  the  time  was  an  insufficient  an- 
swer, and  to  which  he  might  reasonably  have 


HILARY  TERM,  1841. 


165 


expected  exceptions  would  be  filed.  I  say  so 
merely  because,  as  soon  as  the  exceptions 
rere  filed,  he  submitted  to  them.     When, 
tberelbre,  the  defendant  had  filed  an  imper- 
fect answer,  he  thinks  proper,  while  it  is  in  an 
imperfect  state,  to  give  the  notice  of  motion. 
I(  ho'wever,  he  had  withdrawn  it,  and  had 
served,  a  second  notice  o£  motion,  after  he 
bad  satisfied  the  exception,  by  putting  in  a 
Ml  answer,  then  I  apprehend  further  affi- 
davits could  not  be  received ;  but  I  am  now 
to  decide  on  that  notice  of  motion,  which 
he  served  at  a  time  his  answer  was  imper- 
fect.    And  it  appears  to  me,  that  the  cir- 
cumstance which  was  stated  in  argument — 
namely,  that  my  Lord  Eldon  would  look 
throagh  the  answer,  to  see  if  it  was  an  im- 
perfect answer,  though  not  exactly  this 
case,  yet  it  is  an  acknowledgment  of  the 
principle  on  which  I  proceed  —  namely, 
that  the  thing  which  does  appear  to  be  an 
imperfect  answer,  and  which,  to  a  certain 
extent,  I  must  judicially  take  to  be  an  im- 
perfect answer,  was  only  an  affidavit,  and 
against  which  affidavits  might  be  filed ; 
and  my  opinion  is,  that  for  the  purpose  of 
bearing  Uiis  notice  of  motion,   I  am  at 
liberty  to  receive  the  affidavits. 


V.C.        \ 

Feb.  16,  24./ 


JONES  V,  WINWOOD. 


Power  of  Appointment — Execution — /n- 
sohent. 

An  estate  was  settled  to*  such  uses  as  M, 
and  iV.  his  nnfe,  should  jointly  appoint,  and 
in  default  of  appointment^  to  the  use  of  the 
kusbandfor  life,  remainder  to  trustees  for  his 
Ufe,  to  preserve i  ^c,  remainder  to  the  use  of 
the  wife  for  her  life,  remainder  to  the  use  of 
trustees  for  her  life,  to  preserve,  ^c. ,  remainder 
to  the  use  of  the  first  and  other  sons  ofM,  ^  N, 
his  wife,  successively  in  tail  general,  remain^ 
der  to  the  use  of  the  daughters,  as  tenants 
in  common  in  tail  general,  with  cross  remain^ 
ders  in  tail,  and  remainder  to  the  use  of  the 
husband  in  fee.  The  husband  took  the  benefit 
of  the  Insolvent  Debtors  Act,  and  made  the 
usual  conveyance  of  all  his  estate  to  the  pro* 
msianiU  assignee.  Afterwards,  the  husband 
and  wife,  purporting  to  execute  their  joint 
pwer,  appointed  the  estate  in  fee  to  trustees 
for  sale : — Held,  that  the  power  of  appoint' 
motf  ts  the  settlement,  was  not  extinguished 


by  the  conveyance  to  the  provisional  assignee; 
and  that  the  appointment  to  the  triistees% 
vested  in  them  the  entire  inheritance  in  fee 
simple,  of  the  estate,  excepting  so  much 
thereof  as  was  already  vested  in  the  provi' 
sional  assignee. 

The  authority  of  Badham  v,  Mee,  7 
Bing.  695  ;  s.  c.  1  Myl.  &  K.  32  ;  9  Law 
J.  Rep.  C.P.  218 ;  2  Law  J.  Rep,  (n.s.) 
Chanc.  4,  questioned. 

This  was  a  bill  for  specific  performance 
of  an  agreement  for  the  sale  of  an  estate 
situated  in  the  parish  of  Kilie  Ayson,  in 
the  county  of  Cardigan. 

By  articles  of  the  15th  of  November 
1833,  made  between  Isaac  Jones,  P.  Brown, 
and  W.  T.  Davies  of  the  one  part,  and  H. 
Q.  Winwood  of  the  other  part,  they,  the 
said  Jones,  Davies,  and  Brown,  each  of 
them  according  to  their  several  and  re- 
spective estates  and  interests  in  the 
premises,  agreed  to  sell  the  same  pre- 
mises for  the  consideration  therein  men- 
tioned, and  the  said  H.  Q.  Winwood 
agreed  to  purchase  and  take  the  same,  and 
the  inheritance  thereof  respectively,  free 
from  incumbrances.  H.  Q.  Winwood 
assigned  the  benefit  of  the  articles  to  the 
defendant  J.  Winwood.  The  purchaser 
objecting  to  the  title,  on  the  ground  of  the 
alleged  invalidity  of  an  indenture  made  in 
September  1828,  as  an  exercise  of  a  power 
of  appointment  by  W.  T.  Davies,  the  suit 
was  instituted  by  agreement  between  the 
parties,  whereby  the  purchaser  agreed  to 
take  no  other  objection  to  the  title,  and  to 
pay  the  costs  of  the  suit  in  any  event. 
The  cause  was  heard  before  the  Lord 
Chancellor  in  April  1837,  when  it  was 
ordered  that  the  following  case  should  be 
sent  for  the  opinion  of  the  Barons  of  the 
Exchequer :  — 

By  indentures  of  lease  and  release,  bear- 
ing date  respectively,  the  27th  and  28th  of 
December  1819,  the  release  being  made 
between  T.  H.  Jones  of  the  first  part,  W. 
Davies  and  Alice,  his  wife,  of  the  second 
part.  W.  T.  Davies  of  the  third  part,  W. 
Williams  of  the  fourth  part,  Evan  Davies 
of  the  fifth  part,  W.  Lewis  of  the  sixth 
part,  and  J.  L.  Williams  of  the  seventh 
part,  and  by  a  fine  and  recovery,  levied 
and  suffered  in  pursuance  of  the  said  in- 
denture, a  certain,  &c.  [parcels],  in  the 
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said  county  of  Cardigan,  were  settled,  after 
certain  uses  which  have  determined,  to 
such  uses,  upon  such  trusts,  and  for  such 
intents  and  purposes,  and  charged  and 
chargeable  in  such  manner,  and  subject  to 
such  powers  of  revocation  and  new  ap- 
pointment, and  other  powers,  provisoes, 
declarations,  limitations,  and  agreements, 
as  the  said  W.  T.  Davies  and  Frances  his 
wife,  should  at  any  time  or  times,  and 
from  time  to  time  during  their  joint  natural 
lives,  by  any  deed  or  deeds,  instrument  or 
instruments  in  writing,  to  be  by  them 
jointly  sealed  and  delivered  in  the  presence 
of,  and  attested  by  two  or  more  credible 
witnesses,  direct,  limit,  or  appoint,  and  in 
default  of,  and  until  such  direction,  limi- 
tation, or  appointment,  or  in  case  any  such 
should  be  made,  then  subject  thereto,  and 
when  and  as  the  estate  or  estates,  interest 
or  interests  thereby  directed  and  appointed, 
limited  or  created,  should  respectively  end 
and  determine,  and  in  the  meantime,  sub- 
ject  thereto,  and  as  to  such  part  or  parts 
of  the  same  premises,  and  all  such  estate 
and  interest  therein,  of  which  no  such 
direction,  limitation,  or  appointment  should 
be  effectually  made  as  aforesaid,  to  the 
use  of  the  said  W.  T.  Davies,  and  his  as- 
signs, for  and  during  the  term  of  his  natural 
life,  without  impeachment  of  or  for  any 
manner  of  waste ;  and  from  and  immediately 
after  the  determining  of  that  estate  by 
forfeiture  or  otherwise,  in  his  lifetime,  to 
the  use  and  behoof  of  the  said  Evan  Da- 
vies, and  his  heirs,  for  and  during  the  na- 
tural life  of  the  said  W.  T.  Davies,  upon 
trust  to  preserve  the  contingent  remainders 
hereinafter  limited,  from  being  defeated 
or  destroyed,  and  from  and  immediately 
afler  the  decease  of  the  said  W.  T.  Davies, 
to  the  use  of  Frances  Davies,  the  wife  of 
the  said  W.  T.  Davies,  and  her  assigns, 
for  and  during  the  terra  of  her  natural  life ; 
and  from  and  immediately  afler  the  deter- 
mining of  that  estate  by  forfeiture  or  other- 
wise, in  her  lifetime,  to  the  use  and  behoof 
of  the  said  Evan  Davies  and  his  heirs  dur- 
ing the  lifetime  of  the  said  Frances  Davies, 
in  trust  to  preserve  the  contingent  remain- 
ders hereinafter  limited,  from  being  de- 
feated or  destroyed,  and  from  and  imme- 
diately after  the  decease  of  the  survivor  of 
them,  the  said  W.  T.  Davies  and  Frances 
bis  wife,  to  the  use  of  the  first  son  of  the 


body  of  the  said  W.  T.  Davies  upon 
the  body  of  the  said  Frances,  his  wife, 
lawfully  begotten  or  to  be  begotten  in 
tail  general,  with  remainder  to  the  use 
of  the  second,  third,  fourth,  and  all  and 
every  other  son  and  sons  of  the  body  of 
the  said  W.  T.  Davies,  upon  the  body  of 
the  said  Frances,  his  wife,  lawfully  begot- 
ten or  to  be  begotten,  successively  in  tail 
general,  with  remainder  to  the  use  of  all 
and  every  the  daughter  or  daughters  of 
the  said  W.  T.  Davies,  upon  the  body  of 
the  said  Frances,  his  wife,  lawfully  begot- 
ten or  to  be  begotten,  as  tenants  in  common 
in  tail  general,  with  cross  remainders  be- 
tween and  amongst  the  same  daughters  re- 
spectively, with  remainder  to  the  use  of  the 
said  W.  T.  Davies,  his  heirs  and  assigns  for 
ever.  By  indentures  of  lease,  dated  March 
1823,  the  said  premises  were  limited  and 
appointed  to  J.  Herbert,  by  way  of  mort- 
gage, to  secure  the  sum  of  1 ,400/.  and  in- 
terest. In  August  1824,  W.  T.  Davies 
took  the  benefit  of  the  Act  for  the  Relief 
of  Insolvent  Debtors  ;  and  by  an  inden- 
ture of  the  6th  of  August  1824,  all  the 
estate,  right,  title,  and  interest  of  the  said 
W.  T.  Davies  to  all  his  real  and  personal 
estate  and  effects  in  possession,  reversion, 
remainder,  or  expectancy,  were  conveyed 
and  assigned  to  the  provisional  assignee, 
his  successors  and  assigns.  By  an  inden- 
ture of  the  8th  of  April  1 825,  the  provi- 
sional assignee  conveyed  and  assigned  all 
the  said  real  and  personal  estate  and  effects 
to  Isaac  Jones,  his  heirs,  executors,  and 
administrators  and  assigns,  in  trust  for  the 
creditors  against  whose  demands  the  said 
insolvent  had  been  discharged  by  the  order 
of  the  Court,  and  for  such  other  uses  as 
were  in  the  toid  act  expressed.  By  inden- 
tures of  lease  and  release  and  appoint- 
ment, bearmg  date  the  1 6th  and  1 7th  days 
of  September  1 828,  and  made  between  the 
said  W.  T.  Davies  and  Frances  his  wife, 
of  the  one  part,  and  P.  Brown  and  J.  Bey- 
non  (who  disclaimed)  of  the  other  part, 
the  said  premises,  among  others,  were  by 
the  said  W.  T.  Davies  and  Frances  his 
wife,  in  pursuance  and  in  exercise  of  the 
power  of  appointment,  to  them  reserved 
or  given  by  the  indenture  of  release  of  the 
28diof  December  1819,  and  of  the  fine  and 
recovery  suffered  in  pursuance  thereof, 
and,  of  all  and  every  power  and  powers 
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enaUing  them  in  that  behalf,  directed, 
limited,  and  appointed,  granted,  bargained, 
sold,  aliened,  released,  and  confirnied  unto 
tbe  said  P.  Brown  and  the  said  J.  Beynon, 
their  heirs  and  assigns,  to  hold  the  same 
unto  them,  and  the  survivor  of  them,  and 
the  heirs  and  assigns  of  such  survivor, 
upon  trust  to  sell  and  dispose  of  the  .said 
hereditaments  and  premises,  and  to  apply 
the  monies  arising  therefrom  in  discharge 
of  the  debts  of  the  said  W.  T.  Da  vies,  and 
upon  other  trusts  therein  mentioned. 

The  questions  were,  first,  whether  the 
power  of  appointment  contained  in  the 
said  indenture  of  release  of  the  £8th  of 
December  1819,  was  or  was  not  destroyed 
by  the  said  conveyance,  bearing  date  the 
6th  of  August  1824,  by  the  insolvent  W. 
T.  Davies,  of  all  his  estate  to  the  provi- 
sional assignee ;  and  secondly,  if  the  power 
was  not  destroyed,  what  estate  passed 
under  the  appointment  made  by  the  inden- 
ture of  the  1 7th  of  September  1 828. 

The  case  was  argued  before  the  Court 
of  Exchequer,  and  the  reasons  of  the  opi- 
nion of  the  Barons  of  that  Court  were  re- 
tamed  with  the  certificate  (1). 

The  certificate  was  as  follows : — 

"  We  have  heard  this  case  argued  by 
counsel,  and  have  considered  it,  and  are 
of  opinion,  first,  that  the  power  of  appoint- 
ment contained  in  the  indenture  of  release 
of  the  28th  of  December  1819,  was  not 
destroyed  by  the  conveyance,  bearing  date 
the  6th  of  August  1824,  by  the  insolvent 
W.  T.  Davies,  of  all  his  estate  to  the  pro- 
visional assignee ;  and  secondly,  that  by 
the  indenture  of  the  17th  of  September 
1 828,  an  estate  in  fee  simple  was  conveyed 
to  the  trustees  therein  named,  subject, 
however,  to  the  estate  for  the  life  of  the 
insolvent,  and  (on  failure  of  the  interme- 
diate estates)  to  the  remainder  in  fee  to 
the  insolvent,  which  had  been  prior  thereto 
conveyed  to  the  assignees  of  the  insolvent's 
estate. 

"  Abinobr. 
"  J.  Parke. 

"W.  BOLLAND. 

"  E.  H.  Alderson." 
On  the  hearing  of  the  cause  on  the 
equity  reserved, — 

(1)  For  the  reasons  of  the  opinion  giren  by  the 
Comrt  of  Exchequer,  see  S  Mee.  k  Wels.  653;  8.c. 
7  Law  J.  Rep.  (k.8.)  Exch.  f  S5. 


Mr,  Wigram^  Mr,  O.  Richards^  and  Mr, 
fValford,  for  the  plaintiff,  submitted  that, 
notwithstanding  the  doubtful  nature  of  the 
question,  the  purchaser  having  consented 
to  a  case,  was  bound  to  complete  the  pur- 
chase, if  the  Court  should  confirm  the 
certificate. 

Mr.  K,  Bruce,  Mr,  Jacobs  and  Mr,  Ru' 
dallt  for  the  defendant,  the  purchaser. — 
The  joint  power  of  appointment  vested  in 
Davies  and  his  wife,  was  extinguished  by 
the  assignment  to  the  provisional  assignee. 
Badham  v.  Mee,  7  Bing.  695 ;  s.  c.  1 
Myl.  &  K.  82;  9  Law  J.  Rep.  C.P. 
218  ;  2  Law  J.  Rep.  (n.s.)  Chanc.  4. 
Hole  V.  Escott,  2  Keen,  444 ;  s.  c.  4 
Myl.  &  Cr.   187;  6  Law  J.  Rep. 
(n.s.)  Chanc.  855;  8  Law  J.  Rep. 
(n.s.)  Chanc.  83. 
The  deed  of  September  1828  attempts 
moreover  to  create  a  base  fee,  with  a  re- 
mainder over,  which  is  an  interest  that 
cannot  be  barred,  and  is  illegal. 

The  vendors  are  trustees  for  different 
classes  of  creditors,  without  any  ascertain- 
ed rule  for  the  application  of  the  purchase- 
money  between  them ;  and  without  any 
principle  to  determine,  by  whom  the  re- 
ceipt for  the  purchase-money  is  to  be  given. 
Sharp  V.  Adcock,  4  Russ.  374. 
Willcox  V.  BeUaers,  Turn.  &  Russ.  491. 
Doe  d.  Coleman  v.  Britain,  2  B.  &  Aid. 

93. 
Edwards  v.  Slater,  Hard.  410. 
Albany's  case,  1  Rep.  111. 
Co.  Lit.  265,  a. 
3  <^4  Will.  4,  c.  74.  *.  19. 
1  Sugd,  Pow.  44.  45,  72. 
Rattle  V.  Popham,  2  Stra.  992. 

The  Vice  Chancellor. — The  first  ques- 
tion before  me  is,  whether  the  certificate 
of  the  learned  Judges  of  the  Court  of  Ex- 
chequer shall  be  confirmed.  I  am  clearly 
of  opinion,  that  it  ought  to  confirmed. 
They  have  thought  fit  to  give  the  reasons 
for  their  opinion,  and  with  those  reasons 
I,  in  substance,  coincide. 

It  is  impossible  to  read  the  report  of 
Badham  v.  Mee,  without  supposing  that 
the  ground  upon  which  the  tfudges  of  the 
Court  of  Common  Pleas,  in  1831,  rested 
their  opinion,  was  really  that  which  Sir  J. 
Leach,  according  to  the  report  of  it  in  1 
Mylne  ^  Keen,  54,  assumed  to  be  their 
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ground  for  giving  the  certificate,  and  made 
his  ground  for  continuing  it  in  1832.  That 
ground  plainly  admitted,  that  notwith- 
standing the  bankruptcy  of  R.  Mee,  his 
power  of  appointment  among  his  sons 
subsisted,  as  unquestionably  it  did,  subject 
only  to  this  restriction,  that  he  could  not 
exercise  it  to  the  prejudice  of  his  assig- 
nees, who  were  entitled  to  the  fee  in  re- 
mainder, after  the  estates  in  tail  general, 
limited  to  the  sons  in  succession.  That 
remainder  in  fee,  the  assignees  took  under 
the  limitation,  in  default  of,  and  subject  to 
any  appointment  under  the  power,  whether 
any  prior  estate  tail  might  or  might  not 
be  enlarged  into  a  base  fee.  Moreover,  the 
bankrupt,  Richard  Mee,  did  not,  in  execu- 
tion of  his  power,  appoint  a  base  fee,  so 
as  to  give  ground  for  the  objection  that 
Sir  J.  Leach  assumed.  But  the  bankrupt 
appointed  in  fee  simple  to  his  son,  and  the 
law  provided  that  the  appointment  should 
not  affect  the  remainder  in  fee,  which  the 
assignees  had  previously  acquired  by  virtue 
of  the  limitation  in  default  of  appointment. 
The  remainder  in  fee,  therefore,  which  the 
assignees  took  at  first,  continued  in  them 
unaffected  by  the  exercise  of  the  power. 

The  case  of  Thorpe  v.  Goodall  (2),  and 
the  act  6  Geo.  4.  c.  16.  ss.  65,  77,  prove 
that  even  in  a  case  where  a  bankrupt,  but 
for  the  execution  of  a  power  by  him,  would 
be  tenant  in  tail,  the  power  as  well  as  the 
estate  tail  is  vested  in  the  assignees. 

In  the  present  case,  subject  to  the  joint 
power  of  appointment  given  to  the  husband 
and  wife,  the  estate  for  life,  and  the  ulti- 
mate remainder  in  fee  limited  to  the  hus- 
band passed,  under  the  indentures  of  the 
6th  of  August  1824  and  the  18th  of  April 
1 825,  to  Isaac  Jones,  the  insolvent's  assig- 
nee ;  and  the  appointment  of  September 
1828,  was  an  appointment  in  fee,  which, 
by  operation  of  law,  vested  the  whole  in- 
heritance in  fee  simple  in  Brown  and  Bey- 
non,  except  only  that  portion  of  it  which 
was  already  vested  in  Isaac  Jones,  and 
which  by  law  could  not  be  affected  by  the 
appointment.  The  whole  inheritance,  ex- 
cept that  portion,  was  then  vested  in  the 
trustee  to  preserve  contingent  remainders 
in  the  wife  for  her  life,  and  comprehend 
the  contingent  remainders  to  the  children. 

(f )  17  Vei.  388.  460  ;  s.  c.  1  Rose.  40,  «70. 


The  joint  power  of  appointment  might 
have  been  exercised  in  various  ways,  with- 
out injuring  the  estate  of  Isaac  Jones.  It 
might  have  made  his  estate  peither  better 
nor  worse,  by  appointing  that  the  daughter 
should  take  in  tail  general  before  the  sons. 
It  might  have  made  his  estate  better,  by 
appointing  the  fee  at  once  to  him. 

I  give  my  opinion  upon  this  part  of  the 
case,  as  it  would  have  stood  if  the  mort- 
gage of  1823  had  not  been  executed. 

The  mortgage  certainly  does  not  make 
the  title  worse,  but  rather  better,  as  under  it 
the  legal  estate  in  fee  may  be  acquired.  The 
next  question  is,  if  the  certificate  be  con- 
firmed, ought  the  Court  to  decree  the  de- 
fendant to  take  the  title  ?  And  I  am  of 
opinion,  that  the  Court  ought  to  do  so. 
Though  I  am  clear  in  opinion,  that  the 
certificate  is  substantially  right,  I  am  free 
to  admit,  that,  in  the  al^tract,  the  certifi- 
cate of  the  Court  of  Common  Pleas,  con- 
firmed by  Sir  John  Leach,  must  create  a 
doubt,  when  there  is  only  opposed  to  it 
the  certificate  of  the  Court  of  Exchequer. 
But  it  is  impossible  to  read  the  pleadings 
in  this  cause,  and  not  see  that  the  real  in- 
tention of  the  plaintiffs  and  the  defendant 
was  to  call  in  question,  as  Sir  Williara 
FoUett,  according  to  the  report  in  3  Meescn 
Sf  fVelsbyt  is  stated  to  have  said,  the  autho- 
rity of  the  decision  in  Badham  v.  Mee;  and 
that  if  it  should  be  held,  that  the  decision 
in  Badham  v.  Mee  was  not  law,  the  defen- 
dant should  take  the  title.  It  would  have 
been  absurd  to  have  made  the  agreement 
of  the  Ist  of  July  1835,  upon  the  suppo- 
sition,  that  if  a  decision  were  made  against 
Badham  v.  Mee,  the  defendant  should  still 
not  take  the  title,  on  the  ground,  that  de- 
cision against  decision  leh  the  matter  in 
doubt.  The  utmost  that  could  have  been 
expected  in  favour  of  the  title  was,  that  a 
decision  might  be  obtained  in  opposition 
to  that  in  Badham  v.  Mee ;  and,  as  I  un- 
derstand the  agreement  of  the  1st  of  July 
1835,  the  objection  to  the  agreement  of 
the  15th  of  November  1833,  in  respect  of 
its  being  made  by  Isaac  Jones  and  ratrick 
Brown,  for  a  sale  at  one  entire  sum,  is  one 
that  cannot  now  be  taken.  The  decree 
must,  therefore,  be  to  confirm  the  certifi- 
cate, and  order  a  specific  performance, 
with  costs  to  be  paid  by  the  defendant. 
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LORD  BUTE  V.  STUART. 


Pleading — Practice — Discovery — Pro^ 
ducdon — Contents  of  Partnership  nooks. 

It  is  no  growid  of  objection  to  setting 
forth^  in  an  answer  or  examinalion,  the  con* 
tents  of  books  or  accounts,  that  they  belong 
to  a  partnership^  in  which  the  defendant  or 
examinant  has  only  a  joint  interest  with 
other  persons^  not  parlies;  although  in  such 
a  case  that  may  be  a  ground  for  not  ordering 
the  production  of  such  books  and  accounts. 

A  party f  who  is  otherwise  bound  to  make 
the  discovery,  is  only  protected  where  he 
shews  the  absence  of  a  legal  power^  or  of 
phyMol  ability  in  himself,  to  make  it. 

The  decree  in  the  cause,  made  in  Fe- 
bruary 1818,  directed,  among  other  things, 
an  inquiry,  whether  the  plaintiff,  Mary 
Wortley,  late  Countess  of  Bute,  as  devisee 
for  life  of  the  collieries,  therein  mentioned, 
or  the  defendant,  William  Lord  Archbishop 
of  Armagh,  as  her  executor  in  respect  of 
such  her  life  estate,  received  or  derived 
any  bene6t  or  profit  from  the  use  and 
application  of  the  produce  of  the  coals  and 
monies  in  the  working  and  carrying  on 
the  said  collieries,  from  the  time  of  the 
decease  of  John  Earl  of  Bute;  and  the 
consideration  of  interest  on  the  amount  of 
soch  balance,  &c.  was  reserved.  In  1 828, 
interrogatories  on  the  matter  of  the  inquiry 
were  exhibited  by  the  then  plaintiffs  for 
the  examination  of  Lord  Wharncliflfe,  one 
of  the  defendants,  and  the  answer  and  exa- 
mination of  Lord  Whamcliffe  was  put  in. 
In  1839  further  interrogatories  were  exhi- 
bited for  the  examination  of  the  same 
defendants. 

The  first  interrogatory  inquired,  whe- 
ther the  defendant  was  not  engaged  in 
partnership  with  Lord  Ravensworth  and 
J.  Bowes  in  working  and  carrying  on  the 
collieries  in  question ;  and  how  long  he  had 
been  in  such  partnership? 

The  examinant  stated,  that  he  was  en- 
gaged in  such  partnership,  and  had  been 
so  from  the  year  1809,  or  thereabouts. 

The  ViCB  Chancellor  held,  that  this 
answer  was  insufficient,  not  being  specific 
as  to  the  time  inquired  after. 

The  second  interrogatory  was,  whether 
the  accounts  and    books  of  account  of 
New  Seribs,  X— Ciiamc. 


the  partnership,  and,  in  particular,  the 
books  and  accounts  for  and  during  the 
years  179iS,  8,  4,  were  not  now,  or  had 
not  been,  at  the  oflfice  of  the  partnership, 
in  the  custody  of  one  N.  Wood. 

The  examinant  in  answer  said,  he  6e- 
Ueoed  that  the  said  accounts  and  books  are 
and  are  kept  at  the  office  on  the  quay  of 
Newcasde,  in  the  custody  of  the  said  N. 
Wood,  as  agent  for  the  said  partnership. 

The  VicB  Chancellor  held  this  answer 
as  to  belief  to  be  sufficient;  and  said,  that 
the  examinant  could  not,  nor  could  any 
other  person,  be  supposed  to  have  personal 
knowledge  of  the  facts  to  the  extent  to 
which  the  interrogatory  went. 

To  the  third  interrogatory,  the  exami- 
nant answered,  and  admitted  that  N.  Wood 
had,  during  the  last  two  years,  applied  to 
the  examinant  and  his  partners  for  direc- 
tions or  instructions  respecting  tlie  accounts 
and  books  of  the  partnership,  and  that  the 
examinant  and  his  co-partners  had  con- 
currently given  directions  to  Wood  not  to 
produce  the  said  accounts,  or  books  of 
account,  or  any  of  them,  to  any  person 
whatever,  or  allow  any  stranger  to  inspect 
them  without  the  express  direction  or  au- 
thority of  the  examinant  and  his  co-part- 
ners. The  sufficiency  of  this  answer  was 
not  disputed. 

The  fourth  interrogatory  required  the 
examinant  to  set  forOi  a  full,  true,  and 
particular  list  or  schedule,  and  description 
of  all  and  every  the  ledgers  and  day-books, 
&c.  of  and  relating  to  the  partnership,  and 
their  dealings  and  transactions,  during  the 
years  1792,  8,  4,  which  then  were,  or  at 
any  time  had  been,  in  his  possession,  cus- 
tody, or  power,  or  in  the  possession,  cus- 
tody, or  power  of  his  solicitors  or  agents, 
or  of  the  partnership  of  which  he  was 
then  a  member,  or  of  the  said  N.  Wo6d, 
or  of  any  person  or  persons,  as  agent  or 
agents  of  the  partnership,  and  which  con- 
tain any  entries  or  entry  relating  to  the 
particulars  thereinafter  mentioned,  viz.  the 
quantities  of  coal  resting  at  the  pit's  mouth 
and  the  staiths  belonging  to  or  used  by 
the  partnership  at  the  death  of  the  testator, 
John  Earl  of  Bute,  and  the  subsequent  sale 
of  such  coals,  and  the  clear  amount  of 
money  produced  by  the  sale  thereof,  and 
when  and  by  whom  such  monies  were 
received,  and  how  the  same  were  applied ; 
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and  also  the  sums  due  to  the  partnership, 
at  the  death  of  the  said  Earl,  from  the 
litters,  and  from  the  Tyne  Bank,  and  from 
the  cashier  of  the  collieries,  and  from  the 
other  persons  indebted  to  the  partnership, 
and  when  and  by  whom  the  same  were 
received,  and  how  applied,  and  whether 
the  said  plaintiff,  Mary  Wortley,  late 
Countess  of  Bute,  or  her  said  executor, 
received  any  benefit  or  profit,  &c,  (as  in 
the  decree),  or  relating  to  any  such  parti- 
culars, or  which  contained  any  entries  or 
entry,  shewing,  or  tending  to  shew,  the 
quantity  of  coals  sold  by  each  of  the  fitters, 
in  each  month  of  the  years  1792,  S,  4,  or 
the  price  at  which  such  coals  were  sold, 
and  in  whose  possession  the  said  books, 
&c.  were. 

The  fifth  interrogatory  required  him  to 
set  forth  a  full,  true,  and  particular  sche- 
dule or  copy  of  all  and  every  the  entries 
or  entry  contained  in  any  of  the  said  books 
by  the  last  interrogatory  mentioned  or 
inquired  after,  which  in  any  way  relate  to 
the  several  particulars  and  matters  in  the 
last  interrogatory  mentioned,  and  to  state, 
with  reference  to  each  of  the  said  entries, 
in  what  book  or  account,  and  in  what  page, 
the  same  is  to  be  found. 

The  sixth  was  as  follows — "  Say,  whe- 
ther you  have,  before  putting  in  your 
answer  and  examination  to  these  interro- 
gatories, made  yourself,  or  caused  to  be 
made  by  others,  and  whom,  any  and  what 
search  into  or  examination  of  the  several 
accounts,  or  books  of  account,  of  the  part- 
nership in  your  custody,  or  in  that  of  your 
solicitors  or  agents,  or  of  the  partnership, 
or  of  the  said  N.  Wood,  or  what  steps  you 
have  taken  to  enable  yourself  to  give  the 
information  asked  by  these  interrogato- 
ries?" 

H'o  the  fourth,  fifth,  and  sixth  interro- 
gatories, the  examinant  said,  he  had  set 
forth  in  the  schedule  a  list  and  description 
of  the  said  books,  which  are  in  the  said 
oflfice,  and  which  books  are  not  in  the 
possession  or  power  of  this  examinant,  but 
of  this  examinant  and  his  two  co-partners 
jointly;  and  this  examinant  has  no  right  or 
power  to  remove,  part  with,  or  produce 
the  same,  or  any  or  either  of  them,  without 
the  consent  or  authority  of  his  said  co- 
partners, and  that  the  books,  comprised  in 
the  said  schedule,  are  very  voluminous. 


and  the  accounts  therein  of  great  length ; 
and  that  he  had  never  read  or  examined 
any  or  either  of  such  books,  accounts,  or 
entries,  and  the  examinant  is  wholly  igno- 
rant of  such  books,  accounts  and  entries, 
and  he  knows  not,  and  is  unable  to  set 
forth,  as  to  his  belief  or  otherwise,  a  full, 
true,  and  particular  schedule  or  copy,  or 
description  of  all  or  every  the  entries  or 
entry  (if  any)  contained  in  such  books, 
relating  to  the  particulars  and  matters  in 
the  said  interrogatories.     And  the  exami- 
nant saith,  he  hath  no  right  or  lawful  power 
to  set  forth  the  contents  of  the  said  books 
mentioned  in  the  schedule  hereto,  or  any 
or  either  of  them,  or  any  part  of  such 
contents  as  required  by  this  interrogatory, 
without  the  consent  or  authority  of  the 
said  co-partners,  even  if  this  examinant 
knew  or  had  the  means  of  setting  forth 
such  contents.      And  for  answer  to  the 
sixth  interrogatory,  the  examinant  saitb, 
he  hath,   before  putting   in   this   answer 
and  examination   to   the   said   interroga- 
tories, made  or  caused  to  be  made  by  his 
solicitors,    Messrs.    Jones,    Bateman,   & 
Bennett,  an   inquiry,  as  to  the   number, 
nature,  and  extent  of  the  books  and  ac- 
counts comprised  in  the  schedule  hereto, 
and  he  has  been  informed  and  believes, 
that  the  same  are  very  voluminous  and 
extensive,  and,  save  as  aforesaid,  he  saith 
he  has   not,   before  putting    in   this   his 
answer  and  examination  to  the  said  inter- 
rogatories, made  himself,  or  caused  to  be 
made  by  any  other  person,  any  search  into 
or  examination  of  the   several  accounts 
and  books  of  account  mentioned  in  the 
said  schedule  hereto,  of  or  relating  to  the 
said  partnership,  which  commenced  in  the 
year  1726,  now  in  the  possession  or  power 
of  this  examinant  and  his  said  co-partners 
as  aforesaid,  or  taken  any  steps  to  enable 
himself  to  give  the  information  asked  for 
by  the  said  interrogatory. 

Exceptions  were  taken  to  this  answer 
and  examination,  and  were  allowed  by  the 
Master,  as  to  the  whole  six  interrogatories. 
Lord  Wharncliife  excepted  to  the  Master's 
certificate.  The  first  three  exceptions 
were  disposed  of  as  above  stated;  one 
being  disallowed,  and  two  allowed. 

Mr,  Stuart  and  Mr.  Parry,  for  Lord 
WhamcliflTe. — With  regard  to  die  last  three 
exceptions,  they  depend  upon  this  quea* 
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tion — wbether  the  examinant  could  be 
compelled  to  produce  and  deposit  these 
books  and  accounts  with  his  clerk  in  court. 
It  is  clear,  that  one  partner  cannot  be 
ordered  so  to  produce  partnership  docu- 
ments in  opposition  to  the  wishes  of  the 
other  partners,  in  a  suit  in  which  they  are 
not  parties.  It  is  not  within  the  ordinary 
powers  of  one  partner  so  to  change  the 
custody  and  place  of  deposit  of  the  part- 
nership papers,  and  the  Court  will  not 
order  a  defendant  to  do  that  which  he  has 
not  a  legal  power  to  do.  But  a  statement 
or  disclosure  of  the  contents  of  a  book  is 
equivalent  to  the  production  of  the  book 
itself.  If  the  contents  are  set  forth,  there 
is  a  right  to  compare  the  copy  with  the 
original.  Production  and  disclosure  of 
contents  must  be  governed  by  the  same 
rules,  and  the  latter  will  not  be  ordered 
where  the  former  would  not. 

Unsnorth  v.  Woodcock^  3  Mad.  432. 

jlikyns  V.  Wright,  U  Ves.  211. 

Somerville  v.  Mackay,  16  Ves.  382. 

Latimer  v.  NetUe,  4  Cla.  &  Fin.  384. 

Mr,  AT.  Bruce  and  Mr,  Jacob,  in  support 
of  the  Master's  certificate. — It  is  the  right 
of  possession  which  protects  one  partner 
from  producing  partnership  books  that  he 
has  only  a  joint  interest  in.  It  is  not  from 
any  rule  by  which  partnership  knowledge 
and  communications  are  privileged.  If  a 
partner  becomes  a  trustee  of  his  share  in 
a  trade,  his  cestuis  que  trust  may  require 
him  to  set  forth  the  contents  of  the  part- 
nership books,  although  they  cannot  re- 
quire him  to  take  them  out  of  the  posses- 
sion of  his  partners. 

Mr,  Stuart,  in  reply. 

The  VicB  Chancellor. — I  do  not  un- 
derstand from  the  answer  of  the  examinant 
that  the  statement  is,  that  he  has  not  the 
means  of  giving  the  information  which  is 
sought.  He  does  not  say  that  he  has  not 
the  power  of  giving  or  of  procuring  the 
information.  If  a  party  in  his  answer  says 
that  a  book  in  question  is  not  in  his  pos- 
sessioD,  but  is  in  the  possession  of  himself 
jointly  with  A  and  B,  and  that  A  and  B 
will  not  permit  him  to  produce  it,  that  is 
an  answer.  The  Court  cannot  order  the 
production.  But  what  is  the  difficulty 
here  ?     How  can  it  be  presumed  that  this 


partnership  is  unlike  any  other  partnership, 
and  is  so  constituted  that  one  partner  is 
not  allowed  to  make  a  copy  of  entries  in 
the  books  ?  So  far  as  the  circumstance 
of  making  a  copy  can  be  identified  with 
the  circumstance  of  production,  the  two 
things  would  be  subject  to  the  same  rule. 
If  you  state  a  case  in  which  it  appears  to 
be  physicall}^  impossible  to  the  defendant 
alone  to  make  a  production,  then  the  Court 
says,  that  it  can  make  no  order  upon  him 
for  production.  So  where  a  copy  was 
required  to  be  made,  if  it  appeared  that 
there  were  circumstances  which  prevented 
the  defendailt  from  making  a  copy,  and 
that,  in  fact,  he  could  not  make  it,  of 
course  the  Court  would  not  make  an  order 
that  he  should  do  that  which  is  impossible. 
But  is  it  represented  on  this  examination 
that  there  is  any  impossibility  ?  It  does 
not  appear  to  me  that  there  is  anything 
like  it.  It  is  stated,  in  the  answer  to  the 
third  interrogatory,  that  "  the  examinant 
and  his  co-partners  have  concurrently 
given  directions  to  Wood  not  to  produce 
the  accounts,  or  books  of  account,  or  any 
of  them,  to  any  person  whatever,  or  allow 
any  stranger  to  inspect  them,  without  the 
concurrence  of  all.*'  But  can  a  defendant, 
by  joining  with  two  other  partners,  make 
the  matter  rest  on  the  concurrence  of  the 
three,  unless  he  can  shew  that  he  had  a 
right  himself,  as  against  the  plaintiflT,  to 
give  that  authority  to  the  joint  agent? 
There  is  no  pretence  for  that  in  the  present 
case.  What  is  said  in  answer  to  the  suc- 
ceeding interrogatory  is  a  very  different 
thing  from  a  representation  of  any  impos- 
sibility. He  states,  that  the  books  com- 
prised in  the  schedule  are  very  voluminous : 
this  statement  has  no  reference  to  their 
contents,  and  is  merely  surplusage.  I'hen 
he  states,  that  he  has  no  right  or  lawful 
power  to  set  forth  the  contents  of  the 
books  mentioned  in  the  schedule  hereto, 
or  any  or  either  of  them,  or  any  part  of 
such  contents  as  required  by  the  interro- 
gatory, without  the  consent  or  authority 
of  his  co-partners  and  the  examinant. 
Now,  I  assume  that  to  be  true ;  but  the 
answer  does  not  go  on  to  state  that  they 
have  refused  to  give  their  consent.  No 
such  thing  is  said ;  and,  therefore,  as  it 
stands,  on  his  own  statement,  to  that  inter <« 
rogatory,  it  does  not  appear  that  the  ex- 
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aminant  is  unable  to  set  forth  the  contents. 
Unless  a  physical  inability  is  made  out  on 
the  answer,  my  opinion  is,  that  the  Court 
must  require  the  contents  of  the  books  to 
be  set  forth,  so  far  as  it  is  sought,  and  the 
examinant  is  able  to  do  so. 

Firsts  fourth^  fifth,  and  sixth  excep* 
iions  overruled.  One  •'third  of 
deposit  returned,  and  re/erred  to 
the  Master  to  review  his  certificate. 


L.C. 

June  24,  1840 
Jan.  18,  1841. 


THE  ATTORNEY  GENERAL 
V.  THE  EARL  OP  STAM- 
FORD AND  OTHERS ;  and 
in  the  matter  of  blun- 
DELL*s  CHARITY ;  and 
in  the  matter  of  an  Act 
of  Parliament  52  Geo. 
3.  c.  101. 


Charity — Petition  — Information — Costs 
— Administration  of  a  Charity — Certificate 
of  the  Attorney  General, 

It  is  in  the  discretion  of  the  Court,  if  it 
thinks  the  case  requires  it,  to  decline  making 
an  order  upon  petition,  under  the  act  52 
Geo.  3,  c.  lol,  and  to  require  the  parties  to 
proceed  by  information. 

During  the  pending  of  questions  respect^ 
ing  the  administration  of  a  charity,  an  order 
of  reference  under  the  act  52  Geo,  3.  c,  101, 
ought  not  to  he  made  to  the  Master  to  ap' 
prove  of  a  scheme  for  the  application  and 
administration  of  the  surplus  income  of  a 
charity ;  but  if  an  ex  parte  order  to  such 
an  effect  has  been  made  by  the  Court  under 
that  act,  and  the  whoU  subject  referred  to 
the  Master  is  Uft  to  the  exclusive  conduct 
and  management  of  the  petitioners,  (the 
trustees  of  the  charity,)  whose  mode  ofadmi" 
nistering  the  funds  is  challenged,  and  whose 
right  to  be  such  trustees  is  one  of  the  matters 
in  dispute,  the  presentation  of  another  peti" 
tion  under  that  act,  by  other  interested  par» 
ties  raising  the  questions  in  difference^  has 
so  much  of  sanction  from  the  former  order  of 
the  Court,  as  to  make  it  reasonable  that  the 
quextion  of  costs  of  the  latter  petitioners 
should,  at  all  etents^  be  reserved  until  a  de^ 
cision  of  the  Court  shall  have  been  made  on 
an  information  filed  for  the  administration  of 
the  surplus  income. 

Semble — The  certificate  of  the  Attorney 


General  mmt  be  obtained  to  all  petitions 
under  the  act  5ft  Geo,  3,  c,  101 «  except  suck 
as  relate  to  matters  which  grow  out  of,  or 
have  reference  to  what  the  Court  has  before 
done  uptm  a  petition  properly  certified  by  the 
Attorney  General, 

The  decision  in  The  Attorney  General  v. 
the  Earl  of  Stamford  recognized  and  con^ 
firmed  by  the  Court. 

In  this  case,  two  petitions  were  present- 
ed to  the  Court;  the  one,  being  the  petition 
of  the  Attorney  General  and  two  other 
persons  interested  in  a  charity,  called 
BlundelPs  School,  was  presented  in  an 
information  filed  by  the  Attorney  General, 
at  the  relation  of  those  parties,  against  the 
trustees  of  the  charity,  and  in  the  matter 
of  BlundelVs  School,  and  also  in  the  matter 
of  the  act  52  Geo.  3,  c.  101  ;  the  other 
petition  was  presented  by  other  parties 
interested  in  the  matter  of  BlandeU'a 
School,  and  also  in  the  act. 

The  material  facts  and  circumstances 
will  be  found  embodied  in  his  Lordship's 
judgment. 

Mr,  Knight  Bruce,  Mr,  George  Turner, 
and  Mr.  Heathfield,  for  the  petitioners,  the 
inhabitants  of  the  town  of  Tiverton. 

Mr,  Jacob  and  Mr.  Stmton,  for  the  trus- 
tees of  the  school. 

Mr,  Wigram  and  Mr,  RoU,  for  the  mas- 
ters of  the  school. 

Jan.  18,1 841 . — The  Lord  Chancellor. 
— The  charity  property  in  this  case,  was 
devised  in  1759,  by  the  will  of  the  founder, 
Peter  Blundell,  to  be  applied  in  support 
of  a  free  school  at  Tiverton,  and  in  found- 
ing exhibitions  for  boys  educated  at  that 
school,  and  proceeding  to  the  Universities; 
and  other  funds  had  since  been  given  by 
other  persons  for  similar  purposes.  The 
inhabitants  of  Tiverton  were  to  be  the  first 
objects  of  the  charity,  but  in  the  event  of 
there  not  being  150  scholars  from  the 
town,  foreigners  were  to  be  admitted,  but, 
under  a  guard  intended  to  protect  the  in- 
terests of  the  inhabitants.  Salaries  of  a 
fixed  amount  were  provided  for  the  mas- 
ters and  ushers.  Who  were  prohibited  from 
taking  any  more  of  parent  or  child,  the 
testator  declaring  it  tor  be  his  intention, 
that  the  school  should  be  a  free  school, 
and  he    directed    that    six   scholarships 
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should  be  established  in  the  Universities, 
to  be  filled  by  scholars  out  of  the  school. 

In  17 S5,  upon  an  information,  a  decree 
vasmade,  declaring  that  the  scholars  ought 
to  be  elected  by  a  majority  of  the  feoffees 
present  at  a  meeting  composed  of  a  majo- 
rity of  the  whole  number ;  and  it  was  re- 
ferred to  the  Master  to  approve  of  a  scheme 
for  the  application  of  the  surplus  income. 
The  Master,  by  his  report,  stated,  that 
there  was  not,  at  that  time,  any  available 
surplus,  but  that  when  any  should  arise, 
it  ought  to  be  applied  in  increasing  the 
allowances  to  the  scholars  at  the  Univer- 
sities, or  in  establishing  new  scholarships, 
as  the  trustees  should,  under  the  circum- 
stances, think  best  to  answer  the  charit- 
able purposes  of  the  founder.  By  an  order 
on  further  directions  of  the  1st  of  August 
1740,  this  scheme  was  approved,  but  sub- 
ject to  the  further  order  of  the  Court,  and 
the  parties  were  to  be  at  liberty  to  apply 
to  the  Court  from  time  to  time,  for  further 
directions,  as  occasion  should  require. 

The  funds  having  increased,  new  scholar- 
ships were  established,  but  no  application 
was  made  to  the  Court,  under  the  reserva- 
tion in  the  order  of  the  1st  of  August  1 740. 

Questions  arose  as  to  the  application  of 
the  charity  funds  and  management  of  the 
school,  of  which  the  principal  were,  first, 
the  appointment  of  feoffees,  it  being  assert- 
ed, that  the  direction  of  the  founder  had 
not,  in  that  respect,  been  attended  to. 
Secondly,  the  election  of  foreigners  (boys 
not  inhabitants  of  Tiverton)  into  the  school, 
it  being  asserted,  that  the  guards  provided 
by  the  founder  for  the  protection  of  the 
town,  had  been  neglected.  Thirdly,  the 
extension  of  the  system  of  education  to 
other  useful  subjects  besides  the  teaching 
of  the  learned  languages.  Fourthly,  the 
permission  which  had  been  given  to  the 
masters  and  ushers,  to  take  boarders  into 
their  houses  ;  and  fifthly  and  principally, 
as  to  the  boarders,  who  had  been  permitted 
to  partake  largely  of  the  property  of  the 
charity,  by  being  appointed  to  the  scholar- 
ships at  the  Universities. 

The  income  continued  to  increase,  and 
exceeded  the  expenditure ;  and  there  was, 
therefore,  a  question  as  to  the  proper  ap- 
plication of  the  surplus. 

Some  of  these  questions  are  of  great 
importance,  particularly  the  last;  and  in  a 


late  case  of  The  Attorney  General  v.  Lord 
Stamford {\\  I  have  had  occasion  very 
much  to  consider  it,  and  my  opinion  upon 
it  was  very  fully  explained  in  my  judg- 
ment. That  question  is  not  before  me  for 
decision  in  the  present  stage  of  this  case;  I 
only  allude,  therefore,  to  the  opinion  I 
expressed  in  The  Attorney  General  v.  Lord 
Stamford^  to  shew  that  it  is  a  matter  for 
deliberate  consideration,  and  is  not  to  be 
assumed  as  free  from  all  doubt,  that  the 
mode  in  which  the  charity  funds  have,  in 
this  instance  been  applied,  will  be  sanc- 
tioned by  the  Court.  Whilst  these  questions 
remain  undecided  as  to  the  principles  upon 
which  the  charity  is  to  be  administered,  it 
is  to  me  obvious,  that  it  is  impossible  to 
settle  any  scheme  for  the  application  of 
the  surplus  income.  In  executing  the 
usual  order  for  that  purpose,  the  Master 
must  either  assume  that  the  practice  hither- 
to followed,  is  the  proper  course,  and 
therefore  found  upon  it  his  scheme  for  the 
surplus,  in  which  case,  the  foundation  may 
very  possibly  fail,  and  the  whole  expense 
be  thrown  away:  or  he  must  take  upon 
himself  to  consider,  and  possibly  depart 
from  the  practice  hitherto  followed,  which 
would  be  beyond  his  jurisdiction. 

Notwithstanding  these  very  apparent 
difficulties,  a  petition  was  presented  by 
some  of  the  feoffees  under  the  act  of  par- 
liament 52  Geo.  3.  c.  101,  ex  parte,  simply 
praying  for  a  reference  to  the  Master  to 
approve  of  a  scheme  for  the  application  of 
the  surplus  income,  and  also  a  scheme  for 
regulating  the  admission  of  the  children  of 
foreigners  ;  and  on  the  4th  of  June  1839, 
an  order  was  made  according  to  the  prayer 
of  the  petition.  It  appears,  that,  at  the 
hearing  of  this  petition,  counsel  appeared 
for  some  of  the  mhabitants  of  the  town,  to 
oppose  the  reference  prayed,  but  that  the 
Vice  Chancellor  declined  hearing  them, 
and  made  the  order.  I  apprehend,  that, 
in  strictness,  such  counsel  were  not  entitled 
to  be  heard ;  but  as  making  orders  under 
thi^  act,  is  clearly  discretionary  in  the 
Court,  and  ought  not  to  be  done  in  cases 
in  which  the  Court  sees  that  the  jurisdic- 
tion given  by  the  act  cannot  be  exercised 
with  justice  to  any  parties,  or  with  benefit 
to  the  charity,  such  counsel  might,  per- 
haps, have  been  heard  with  advantage,  for 

(t)  Ante,  58. 
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the  purpose  of  enabling  the  Court  to  judge 
in  what  manner  that  discretion  ought  to 
be  exercised. 

The  order  was  made,  and  thereupon  a 
petition  was  presented  by  several  of  the 
inhabitants  of  Tiverton,  under  the  act  of 
the  52  Geo.  3.  c.  101,  praying  declarations 
upon  these  several  points,  and  references 
to  the  Master,  to  whom  the  former  refer- 
ence had  been  made,  to  settle  a  scheme 
for  the  application  of  the  surplus,  in  con- 
formity with  such  declarations. 

If  this  had  been  a  proper  case  for  the 
exercise  of  the  jurisdiction  of  the  Court, 
under  the  52  Geo.  3.  c.  101,  the  petition 
would  have  been  a  very  proper  mode  of 
obtaining  the  judgment  of  the  Court  upon 
the  several  points  on  which  its  direction 
was  required ;  and  if  the  Court  decided 
any  of  those  points  in  favour  of  the  peti- 
tioners, the  orders  made  would  have  been 
a  very  necessary  instruction  to  the  Master, 
to  whom  the  first  order  had  delegated  the 
duty  of  settling  a  scheme  for  the  applica- 
tion of  the  surplus. 

Upon  hearing  this  petition,  two  objec- 
tions were  made,  which  appeared  to  the 
Vice  Chancellor  to  be  fatal ;  namely,  that 
it  had  not  received  the  sanction  of  the 
Attorney  General;  and  that  the  object 
prayed  for,  could  only  be  obtained,  and 
the  questions  only  entertained,  upon  an 
information.  He,  therefore,  directed  that 
the  petitioners  should  pay  the  costs,  but 
gave  them  leave  to  attend  the  Master  un- 
der the  former  order,  and  to  carry  in  a 
scheme  under  that  order.  As  a  general 
proposition,  I  think,  that  the  two  objections 
were  well  founded ;  but  the  order  actually 
made,  giving  the  petitioners  leave  to  lay  a 
scheme  before  the  Master  upon  the  former 
order,  if  not  inconsistent  with  the  allow- 
ance of  these  objections,  appears  to  roe  to 
have  been  at  least  useless,  for,  as  I  have 
already  observed,  nothing  could  be  done 
under  that  order  before  a  decision  had 
been  come  to,  of  the  questions  which  were 
pending;  and  it  could  hardly  have  been 
supposed  that  the  petitioners  would  become 
parties  to  a  report,  from  which  all  those 
questions  would  necessarily  be  excluded, 
and  which  must  have  assumed,  and  to  a 
degree  insured  the  continuance  of  that 
course  of  administration  which  they  sought 
to  have  altered. 


I  have  said,  that  as  a  general  proposition, 
I  thought  the  two  objections  made,  were 
well  founded,  which  opinion  rests  upon 
the  decisions  in  Ex  parte  Bees  {2),  The 
Attorney  General  v.  Green  (3),  Dean 
Clarke  s  CharUy{4),  and  Phillipott's  Charity 
(5),  and  what  was  said  by  Lord  Redesdale 
and  Lord  Eldon  in  The  Corporation  o/Lud^ 
low  V.  Greenhouse  (fi),  which  cases  also 
prove  that  it  is  in  the  discretion  of  the 
Court,  if  it  think  the  case  requires  it,  to 
decline  to  make  an  order  upon  petition 
under  the  act,  and  to  require  the  parties 
to  proceed  by  information ;  and  they  ap- 
pear to  me  also  to  shew,  that  under  the 
circumstances,  and  during  the  pendency 
of  the  questions  respecting  the  adminis- 
tration of  the  charity,  the  order  of  the  4th 
of  June  1839,  ought  not  to  have  been 
made ;  but  as  it  was  made,  and  the  whole 
subject  before  the  Master  lefl  to  the  ex- 
clusive conduct  and  management  of  the 
feoffees  or  trustees,  whose  mode  of  admi- 
nistering the  funds  was  challenged,  and 
whose  right  to  be  such  trustees  was  one 
of  the  matters  in  dispute,  it  is  quite  a  dif- 
ferent consideration,  whether  the  course 
adopted  for  the  purpose  of  raising  the 
questions  in  difference,  had  not  so  much 
of  sanction,  from  the  former  order,  as  to 
make  it  reasonable  that  the  question  of 
the  costs  of  that  petition  should,  at  all 
events,  have  been  reserved.  If,  as  the 
Vice  Chancellor  thought,  and  as  I  think, 
it  was  not  competent  for  the  Court,  upon 
a  petition  under  the  statute,  to  exercise 
any  jurisdiction  upon  the  extensive  and 
fundamental  questions  raised,  as  to  the 
principle  upon  which  the  chanty  was  to 
be  administered,  it  appears  to  roe  that  it 
could  not  be  right  for  the  feoffees  to  obtain 
an  order  ex  parte^  the  effect  of  which  must 
be,  either  to  exclude  all  those  questions, 
and  the  intervention  of  all  persons  differ- 
ing from  them  in  opinion,  or  to  expose 
those  parties  to  the  necessity  of  adopting 
other  and  expensive  proceedings,  for  the 
purpose  of  raising  them,  and  which,  if 
adopted,  would  render  their  own  proceed- 
ings nugatory.    The  order  made,  notwith- 

(«)  5  Vm.&  Bea.  11. 

(3)  1  Jac.  &  Walk.  303. 

(4)  8  Sim.  34. 

(5)  Ibid.  381. 

(6)  1  BUgh,  N.S.  ir. 
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standing  the  objection  of  those  persons, 
though  irregularly  brought  forward,  may, 
I  think,  well  be  supposed  to  have  been 
considered  by  such  persons  as  indicating 
the  opinion  of  the  Court,  that  the  subject 
was  one  proper  for  its  administration  and 
decision  upon  petition  under  the  act;  and 
if  that  had  been  so,  it  would  have  been 
difficult  to  support  the  objection,  that  the 
Attorney  General*s  sanction  had  not  been 
previously   obtained  to  the  petition,  be- 
cause, as  the  Vice  Chancellor  very  truly 
observed,  the  Court  has  been  in  the  habit 
of  receiving  petitions  under  the  act,  though 
not  signed  by  the  Attorney  General,  upon 
matters  which  grow  out  of,  or  have  refer- 
ence to  what  the  Court  has  before  done, 
upon  a  petition  properly  signed  by  him  ; 
and  if  the  Court  were  to  exercise  the  large 
jurisdiction  under  the  act  of  making  ex 
parte  orders,  in  cases  in  which  questions 
exist  which  cannot  be  disposed  of  without 
an  information,  the  greatest  injustice  might 
be  done,  if  the  parties  interested  in  such 
questions,  and  likely  to  be  affected   by 
such  ex  parte  orders,  were  not  at  liberty 
to  apply  to  the  Court,  without  the  previous 
permission  of  the  Attorney  General.     In 
Ex  parte  Rees  and  other  cases  already  re* 
ferred  to.  Lord  Eldon  has  expressed  him- 
self strongly  upon  the  danger  which  might 
arise  in  exercising  the  jurisdiction  under 
the  act,  without  due  caution  in  this  respect; 
besides  which,  if  there  had  not  been  any 
other  objection  to  the  petition,  the  Court 
mi^t  probably  have  ordered  it  to  stand 
over,  that  it  might  be  seen  whether  that 
could  not  be  rectified.     I  think,  therefore, 
that  the  petitioners  ought  not  to  have  been 
made  to  pay  the  costs  of  the  petition,  upon 
the  mere  ground  of  their  error  'in  the 
mode  of  proceeding;  and  thinking  as  I  do, 
that  anodier  course  must  be  taken,  for  the 
purpose  of  obtainmg  a  decision  upon  the 
points  in  difference,  before  any  scheme 
can  be  approved  of  for  the  application  of 
the  surplus,  I  think  that  the  costs  of  the 
petition,  with  reference  to  its  merits,  and 
the  case  intended  to  be  raised  by  it,  ought 
to  be  reserved  till  such  a  decision  has  been 
had ;  my  opinion  being,  that  if  the  petitioners 
succeed  in  the  case  Uiey  make,  they  ought 
not  to  be  made  to  pay  Uie  costs  occasioned 
by  the  error  into  which  they  have,  I  think, 
been  naturally  led. 


There  is  now  an  information  filed,  rais- 
ing all  these  questions,  in  which,  if  the 
parties  continue  to  differ  about  them,  they 
must  be  decided ;  and  till  that  time  arrives, 
I  think  tliat  all  proceedings  before  the 
Master,  upon  the  order  of  the  4th  of  June 
182)9,  must  be  stayed.  I  say  stayed,  be- 
cause, if  no  alteration  shall  be  made  in 
the  existing  practice,  in  administering  the 
charity  fund,  that  order  may,  afler  that 
has  been  decided,  become  available.  I  also 
think,  that  the  order  of  the  14th  of  Feb- 
ruary 1840,  must  be  discharged;  and  al- 
though the  information  has  superseded 
the  petition,  upon  which  the  order  was 
made,  I  think  that  the  costs  should  be  re- 
served until  the  fate  of  the  information 
can  be  ascertained,  and  that  for  that  pur- 
pose only,  the  petition  should  now  be 
ordered  to  come  on  with  the  information. 
In  The  Attorney  General  v.  Green,  Lord 
Eldon  referred  it  to  the  Attorney  General 
to  consider  and  report  whether  the  infor- 
mation or  the  petition  should  proceed.  I 
cannot  think  that  necessary  in  this  case, 
the  Attorney  General  being  a  petitioner 
before  me,  praying  that  all  proceedings 
under  the  order  of  the  4th  of  June  1839, 
may  be  stayed. 

I  think  it  right,  in  all  cases,  to  abstain, 
as  much  as  possible,  from  expressing  any 
opinion  upon  matters  not  directly  before 
me  for  judgment;  but  in  the  case  of  a  cha- 
rity, in  which  continued  litigation,  what- 
ever be  its  result,  must  greatly  exhaust  the 
funds,  otherwise  applicable  to  objects  the 
most  desirable,  I  cannot  but  express  a  wish 
that  both  parties  would  consider  whether 
that  which  both  have  in  view,  may  not  be 
obtained  without  much  further  expense. 

It  happens,  that  in  the  case  of  The  ///- 
tomey  General  v.  Lord  Stamford,  nearly 
all  the  questions  in  this  case  came  before 
me,  and  I  did  not  pronounce  my  judgment 
without  the  most  careful  consideration  of 
all  the  principles  and  authorities  which 
appeared  to  me  applicable  to  it.  The 
parties  in  this  case  may  have  reasons  for 
wishing  to  have  a  judgment  in  their  own 
case ;  and  if  so,  they  are  certainly  entitled 
to  it;  but  before  they  determine  upon  pro- 
ceeding adversely  in  the  present  litigation, 
they  will,  I  have  no  doubt,  jinform  them- 
selves of  the  particulars  of  the  case  to 
which  I  have  referred,  and  form  their  de- 
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termination  as  to  their  future  proceedings, 
upon  a  due  sense  of  what  the  interests  of 
the  charity  may  require. 


ELWORTHT  V,  BILLING. 


v.c.    \ 

Feb.  1.    J 

Vendor  and  Purchaser — Sale  under  Decree 
— Party  bidding  without  Order  for  Leave. 

Where,  at  a  sale  under  a  decree,  a  party 
not  being  a  plaintiff,  or  having  the  conduct 
of  the  sale,  or  being  a  trustee  ojf  the  property, 
but  merely  a  defendant  in  the  cause,  bid,  and 
became  the  purchaser,  without  any  order  of 
the  Court  permitting  him  to  bid,  the  Court, 
at  the  application  of  another  defendant,  who 
was  present  at  the  time  and  place  of  sale,  and 
then  made  no  objection  to  the  bidding,  re- 
fused  to  set  aside  the  sale ;  but  refused  the 
motion  without  costs. 

By  an  order  of  the  Court,  certain  lease- 
hold granaries,  lime-kilns,  and  other  pre- 
mises at  Tideford,  in  Devonshire,  were  put 
up  for  sale  by  auction,  at  an  inn  in  St. 
Germans;  and  Edward  Billing,  a  defen* 
dant  in  the  cause,  without  having  previously 
obtained  an  order  for  leave  to  bid,  then 
bid  the  sum  of  810/.  for  the  premises,  and 
they  were  knocked  down  to  him  at  that 
price.  One  of  the  other  defendants,  Thomas 
Billing,  and  his  solicitor,  were  present  at 
the  sale,  and  made  no  objection  to  the  pur- 
chase. A  motion  was  subsequently  made 
on  behalf  of  T.  Billing,  that  the  premises 
might  be  again  put  up  to  sale,  ana  if  more 
than  810/.  should  be  bid,  then  that  the 
purchase  by  Edward  Billing  might  be  set 
aside,  and  that,  if  necessary,  the  Master's 
report,  finding  E.  Billing  to  be  the  pur- 
chaser, might  be  taken  off  the  file,  and  that 
he  (E«  Billing)  might  be  ordered  to  pay 
the  costs  of  die  motion,  and  of  the  re-sale. 

Affidavits  were  filed  by  both  parties,  as 
to  the  effect  which  the  bidding  of  E.  Bil- 
ling probably  had  upon  the  sale,  and  were 
contradictory.  The  auctioneer  stated,  that 
he  believed  if  E.  Billing  4iad  not  bid  at  the 
moment  he  did.  the  property  would  have 
been  knocked  down  to  the  previous  bidder; 
and  that  he  waited  a  long  time  afterwards, 
and  was  perfectly  satisfied  no  person  in 
the  room  would  bid  more.  It  also  appeared, 
that  the  premises  had  been  valued  by  the 


same  auctioneer,  about  three  years  before, 
at  more  than  twice  the  sum. 

Mr,  Sfiarpe,  in  support  of  the  motion, 
cited — 

Ex  parte  Reynolds,  5  Ves.  707. 
Ex  parte  Lacey,  6  Ves.  625. 
Ex  parte  James,  8  Ves.  837. 
Mr,  Jacob  and  Mr,  Willcock,  contrsi. 

The  Vice  Chancellor.  —  There  is  a 
very  material  difference  between  the  situa- 
tion, in  which  the  present  purchaser  was 
placed,  and  that  of  an  assignee  in  bank- 
ruptcy. If  a  person,  in  the  situation  of  a 
trustee  for  sale,  had  chosen  to  bid  for  the 
property,  it  would  be  then  reasonable  that 
the  Court  should  make  an  order  similar  to 
that  which  was  made  in  the  cases  cited. 
The  purchaser  in  this  case  is  merely  a  party 
in  the  cause,  not  a  trustee,  nor  a  plaintiff 
having  the  conduct  of  the  decree,  or  of 
the  sale.  There  is  certainly  a  general  rule 
in  this  court,  that  a  party  shall  not  bid  at 
a  sale  under  its  decree,  without  an  order ; 
and  the  Court  will  see  that  the  rule  is  en- 
forced. This  application,  however,  is  not 
made  by  the  plaintiff  in  the  cause,  by  whom 
the  sale  is  generally  conducted,  but  it  is 
made  by  a  co-defendant,  who  appears  to 
have  been  present,  and  to  have  made  no 
objection  at  the  time  of  sale.  I  have  never 
heard  that  such  an  order  as  that  which  is 
now  asked  has  been  made,  in  a  case  in 
which  a  person,  merely  connected  with  the 
cause  by  being  a  defendant,  has  happened 
to  bid,  without  obtaining  a  previous  order* 
In  that  point  of  view  the  application  is 
new ;  and  it  is  moreover  made  by  a  co- 
defendant,  as  against  whom  the  act  of  the 
party  in  bidding,  does  not  raise  any  ground 
of  complaint.  I  think  the  motion  must  be 
refused,  but,  as  the  act  was  wrong,  without 
costs  (1). 

(1)  See  10  Sim.  101,  where  there  is  a  note  of 
thecase  of  Wilson  v.Greeawoodt  Easter  term,  1819, 
from  a  manuscript  uf  the  Vice  Chancellor.  There 
the  bill  was  by  the  assignees  of  a  bankrupt  part- 
ner, against  the  solrent  partner,  for  an  account  and 
Bale  of  the  partnership  property.  The  sale  was  de- 
creed, and  the  solrent  partner,  without  way  liberty 
by  the  Court  to  bid.  attended,  and  was  declared  tlM 
highest  bidder.  A  motioo  to  set  aside  the  aale  was 
refused  by  Lord  Eldon.  It  does  not  appear,  whe- 
ther there  were  terms  expressed  or  implied  in  the 
partnership  agreement,  giving  a  continuing  part- 
ner any  right  of  purchase  gr  pre-emption. 
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THE     ATTORNBT.  GENERAL    «?• 
KERR. 


Practice, — Costs. 

The  defendants  were  ordered  by  the  decree 
to  pay  costs  as  between  party  and  party. 
Certain  extra  costs  had  been  incurred  by 
the  relator  in  taking  new  office  copies,  in 
consequence  of  the  original  papers  having 
been  accidentally  destroyed  by  fire  in  the 
office  of  his  solicitor : — Held,  that  the  defen- 
dantswere  not  liable  to  pay  these  extra  costs. 

The  costs  of  this  information  had  been 
ordered  to  be  paid  by  the  defendants,  as 
between  party  and  party*  The  offices  of 
the  relator's  solicitor  were  in  Paper  Build- 
ings, in  the  Temple,  and  were  destroyed 
by  the  fire  which  occurred  there  in  1838 ; 
and  in  consequence  of  the  papers  in  this 
information  having  been  then  burned,  it 
became  necessary  to  take  new  office  copies. 

On  the  taxation  of  costs,  the  Master 
refused  to  allow  the  charges  for  these 
second  copies,  and  the  relator  presented  a 
petition  by  way  of  appeal  from  the  Master's 
decision. 

Mr,  Pemberton  appeared  in  support  of 
the  petition,  and  insisted,  that  the  de- 
fendants ought  to  pay  all  such  costs  as 
were  necessarily  incurred,  in  order  to  ob- 
tain the  decision  of  the  Court,  and  that 
these  papers  were  destroyed  without  any 
negligence  on  the  part  of  the  relator  or 
his  solicitor ;  that  if  two  counsel  were 
retained  in  a  cause,  and  one  of  them  was 
promoted  to  the  Bench,  and  it  became 
necessary  to  retain  another  counsel,  the 
additional  expense  of  retaining  a  third 
counsel  was  allowed  by  the  Master. 

Mr,  George  Turner  and  Mr.  Parry,  for 
the  defendants,  contended,  that  the  ex- 
pense arising  from  an  accidental  occurrence 
of  this  description,  ought  not  to  fall  upon 
the  defendants;  that  they  had  no  power 
or  right  to  inquire  in  what  manner  the 
plaintiff's  solicitor  secured  his  papers,  and 
that  they  ought  not  to  be  responsible  for  a 
loss,  unless  they  were  in  such  a  position 
that  they  were  authorized  to  take  precau- 
tions to  avert  it. 

Mr,  Pemberton  replied. 

The  Master  of  the  Rolls  said,  that 
altliough  the  defendants  were  to  pay  the 
New  Series,  X.—Chanc. 


costs  of  the  information,  it  did  not  follow 
that  they  were  to  be  charged  with  expenses 
which  arose  from  accidents,  over  which 
they  had  no  controul.  If  he  were  to  grant 
this  application,  he  should  introduce  a  rule, 
that  all  additional  expenses,  properly  in- 
curred by  a  plaintiff  in  the  prosecution  of 
a  suit,  formed  part  of  the  costs  of  the  suit. 
His  Lordship  dismissed  the  petition, 
with  costs. 


M.R. 

Jan 


.R.      } 

.  16.    l 


BIEDERUANN  V.  SEYMOUR. 


Will  —  Devise  —  Heir'at'Law — Contri- 
button, 

A  testator  devised  parts  of  his  real  estates 
to  different  parties,  and  devised  other  part  of 
them  to  his  heir -at' law: — Held,  that  the  last- 
mentioned  estates  were  to  be  considered  as 
descended  estates;  but  that  they  were  not 
liable  to  pay  the  testator's  specialty  debts,  in 
exoneration  of  the  devised  estates,  but  that 
all  the  estates  were  to  contribute  to  such  debts 
pro  ratd. 

John  William  Biedermann,  who  was  pos- 
sessed of  considerable  estate,  both  real  and 
personal,  made  his  will  in  November  1825, 
and  thereby  made  a  complete  disposition 
of  all  his  property,  and,  among  other  things, 
devised  certain  freehold  estates  to  the  per- 
son who  was  his  heir-at-law,  and  who  was 
also  one  of  his  executors. 

The  testator  died  in  1881,  and  his  per- 
sonal estate,  which  had  come  to  the  hands 
of  his  executors,  was  not  sufficient  for  the 
payment  of  all  his  debts.  This  suit  was 
instituted  by  the  executors,  for  the  pur- 
pose of  having  the  estate  duly  administered. 

The  cause  came  before  the  Master  of 
the  Rolls  in  November  1 840,  when  it  stood 
over,  for  the  purpose  of  having  the  ques- 
tion argued,  whether  the  freehold  estates, 
which  were  devised  by  the  testator  to  the 
party  who  was  his  heir-at-law,  ought  not 
to  be  considered  as  descended  estates,  and 
applied  in  payment  of  specialty  debts,  be- 
fore the  estates  specifically  devised. 

Mr,  Pemberton  and  Mr,  Cankrien  ap- 
peared for  the  heir-at-law : 

Mr,  Cooper,  Mr.  Dixon,  and  Mr,  Flather, 
for  different  parties,  whose  interests  were 
opposed  to  the  heir-at-law. 
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The  Master  of  the  Rolls  held,  that 
the  estates,  which  were  devised  to  the 
heir-at-law,  ought  to  he  considered  as 
descended  estates ;  hut  that  the  question, 
whether  they  ought  to  be  applied  in  pay- 
ment of  specialty  debts,  in  exoneration  of 
the  devised  estates,  depended  upon  the 
intention  of  the  testator  ;  and  that,  as  the 
testator  had  shewn  an  intention  of  devising 
these  estates,  as  well  as  his  othet  real 
estates,  his  Lordship  was  of  opinion,  that 
the  testator's  specialty  debts  ought  to  be 
borne  by  the  devised  estates  proportion- 
ably  with  the  descended  estates. 

No(«. — Vide  Harmood  v.  Oglander,  6  Ves.  199, 
and  8  Ves.  106. 


v.c. 

Jan 


.C.      \ 

.  20.    J 


SNOW  V.  HOLE. 


Practice. — Process — Service  of  Suhpcena 
— Partners. 

Service  of  subpoena  on  some  partners,  c2e- 
fendants,  ordered  to  be  deemed  good  service 
upon  other  partners,  defendants,  who  could 
not  be  found. 

The  bill  was  filed  against  several  per- 
sons who  were  partners,  and  the  subpoena 
had  been  served  upon  some  of  the  partners, 
but  the  other  partners,  who  were  defen- 
dants, could  not  be  found. 

Mr.  Knight  Bruce  and  Mr,  Bigg  moved 
ex  parte,  that  service  upon  some  of  the 
partners  might  be  deemed  good  service 
upon  the  other  partners,  upon  the  autho- 
rity of  Coles  V.  Uumey{l).  Upon  inquiry 
of  the  registrar, — 

The  Vice  Chancellor  made  the  order. 


V.C. 
Jan.  25 


.} 


ATTORNEY  GENERAL  V. 
PARGITER. 


Practice. — Transfer  of  Cause, 

A  cause  marked  for  one  branch  of  the 
Court,  may,   after  appearance  and  before 
answer,  by  consent  of  all  parties,  be  trans^ 
f erred  to  the  other  branch  of  the  Court. 

(1)  1  Mad.  187. 


The  information  and  bill  had  been  mark- 
ed **Lord  Chancellor."  The  defendants 
appeared  ;  and,  before  any  other  proceed- 
ings in  the  cause,  notice  was  given  of  a 
motion  before  the  Vice  Chancellor,  that 
the  cause  might  be  marked  and  transferred 
to  the  Master  of  the  Rolls. 

Mr.  Spurrier,  for  the  motion. 

All  the  parties  to  the  cause  consented. 

The  Vice  Chancellor  made  the  order. 


V.C.  ^ 

Dec.  4,  1840.    f  caldecott  v,  calde- 
L.C.  L  con, 

Feb.  6,  6,  1841.^ 

Will — Devise — Construction. 

A  testator  dkected  the  residue  of  his  per* 
sonal  estate  to  be  invested  m  the  purchase  of 
lands  situate  as  conveniently  as  might  be  to 
his  estates  in  the  parish  of  N,  and  directed 
such  lands  to  be  conveyed  to  such  uses,  4*c., 
as  his  present  lands  were  limited  to.  The 
testator  devised  one  close  of  land  at  N.  to 
C  M.  C,  in  fee,  and  limited  the  rest  of  his 
estates  at  N.  to  several  nephews  successively 
for  life,  with  remainder  to  their  issue  as  pur' 
chasers,  in  tail  male.  He  also  devised  an 
estate  in  the  parish  of  S.  K,  ten  miles  dis' 
tantfrom  N,  to  J.  T.  C,  for  life,  with  re- 
mainder  to  the  heirs  of  his  body,  jind  he 
restricted  the  tenants  for  Ufefrom  working 
lime- kilns,  and  empowered  them  to  jointure 
their  wives  to  an  extent  greatly  exceeding 
the  annual  rents  of  the  estates  at  S,  K,  on 
which  there  were  no  lime- kilns: — Held,  that 
the  principal  estates  at  N.  constituted  the 
property  to  which  the  after^purchased  lands 
were  to  be  added* 

John  Caldecott  was  entitled  in  fee  sim- 
ple to  certain  fi*eehold  hereditaments  in 
the  parish  of  Newbold-upon-Avon,  in 
Warwickshire,  subject  to  a  charge  of  500^ 
per  annum,  which  was  created  by  his  mar- 
riage settlement,  in  favour  of  his  wife  for 
her  life,  in  the  event  of  her  surviving  Mr. 
Caldecott.  He  was  also  entitled  in  fee 
simple  to  other  hereditaments  in  the  same 
parish,  which  were  not  subject  to  this  an- 
nual sum,  and  also  to  other  hereditaments 
of  much  less  value,  in  t^e  parish  of  South 
Kilworth,  in  the  county  of  Leicester. 
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Mr.  Caldecott,  by  his  will,  dated  the  4th 
of  October  1 834,  devised  part  of  his  here- 
ditaments in  Newbold-upon- Avon,  and  in- 
cluding his  mansion-house  called  Holbrook 
Grange,  to  his  wife,  for  her  life,  (in  addition 
to  her  jointure  of  500/.  per  annum,  which  he 
directed  to  be  paid  to  her  out  of  other  parts 
of  his  real  estates,)  if  she  should  so  long 
continue  his  widow,  and  like  to  live  in  the 
mansion-house ;  but,  if  she  should  prefer 
living  elsewhere,  then  he  gave  her  an  an- 
nuity of  400/.  per  annum  during  her  widow- 
hood, instead  of  those  hereditaments,  which 
sum  he  charged  on  all  those  hereditaments. 
And,  subject  as  afWesaid,  hc^gave  all  his 
hereditaments  in  Newbold-upon-Avon, 
and  several  adjoining  hamlets  and  parishes, 
to  bis  nephew  Charles  Marriott  Caldecott, 
for  his  life,  with  remainder  to  trustees  to 
preserve  contingent  remainders ;  with  re- 
mainder to  the  first  and  other  sons  of  C. 
M.  Caldecott,  in  tail  male ;  with  remainder 
to  the  testator's  nephew  John  Thomas 
Caldecott,  for  life,  with  remainder  to  trus- 
tees to  preserve  contingent  remainders; 
with  remainder  to  the  first  and  other  sons 
of  J.  T.  Caldecott,  in  tail  male  ;  with  re- 
mainder to  J.  A.  James,  eldest  son  of  his 
nephew  J.  James,  for  his  life,  with  re- 
mainder to  trustees  to  preserve  contingent 
remainders;  with  remainder  to  the  heirs 
male  of  the  body  of  J.  A.  James,  with  re- 
mainder to  the  heirs  male  of  the  body  of 
the  testator's  nephew  Thomas  Caldecott; 
with  remainder  to  the  right  heirs  of  the  tes- 
tator. 

And  the  testator  devised  his  estate  at 
South  Kilworth,  in  the  county  of  Leicester, 
to  his  nephew  John  Thomas  Caldecott, 
for  his  Hie,  with  remainder  to  trustees  to 
preserve  contingent  remainders,  with  re- 
mainder to  the  heirs  male  of  the  body  of 
J.  T.  Caldecott,  with  remainder  to  Charles 
M.  Caldecott  in  fee  simple. 

And  the  testator  then  directed  that  none 
of  the  persons,  who,  under  his  will,  should 
become  tenants  for  life,  or  be  possessed 
of  any  estate  short  of  a  tenancy  in  tail« 
should  be  free  from  impeachment  for  waste ; 
and  that  none  of  them  should  have  power 
to  continue  working  any  of  the  lime-kilns 
or  rocks  of  stone  on  his  estate,  except  for 
providing  a  competent  supply  of  lime  for 
the  agricultural  or  building  purposes  of 
his  estates  tibere  or  elsewhere.    And  he 


empowered  his  nephews,  or  great-nephews, 
when  in  the  actual  possession  of  his  said 
estates,  by  virtue  of  the  limitations  afore- 
said, to  charge  the  same  premises,  or  any 
part  thereof,  with  an  annual  rent-charge 
of  60/.,  by  way  of  jointure,  for  life,  for 
any  women  they  might  respectively  marry^ 
for  every  1,000/.  which  they  should  re- 
ceive by  way  of  portions,  so  that  the  en- 
tire charge  so  to  be  made  be  determinable 
at  her  or  their  death  or  deaths,  or  second 
marriage,  and  should  not  exceed  the  an- 
nual sum  of  400/.  to  each  such  woman  or 
women. 

And  the  testator  gave  to  his  executors 
and  trustees,  eight  of  his  Grand  Junction 
Canal  shares,  to  the  intent  they  should  pay 
the  annual  produce  thereof  to  his  wife,  so 
long  as  she  should  continue  his  widow,  and 
should  choose  to  make  Holbrook  Grange 
her  principal  place  of  residence,  to  the  in- 
tent the  same  might  be  applied  in  repairing 
and  keeping  in  neat  order  and  improving 
condition,  his  said. dwelling-house,  and  its 
appurtenances,  as  well  as  the  several  walks 
and  plantations  belonging  to  it ;  and  sub- 
ject thereto,  his  will  was,  that  his  said 
canal  stock  shares  should  be  deemed  part 
of  his  personal  estate,  and  should  be  dis- 
posable as  such.  And  as  to  the  residue  of 
his  personal  estate,  he  gave  the  same  to 
his  executors,  in  trust  to  be  by  them  from 
time  to  time,  as  they  should  think  best, 
turned  into  monies,  for  the  payment  of  his 
debts  and  legacies,  as  well  those  given  by 
his  will,  as  those  which  he  might  thereafter 
ffive  by  any  codicil  or  codicils  :  and  sub- 
ject thereto,  he  directed  his  said  executors 
and  trustees  from  time  to  time,  to  lay  out 
and  invest  the  same,  with  all  accumulating 
produce,  in  the  purchase  of  other  lands 
and  hereditaments,  to  be  situated  as  con- 
veniently as  might  be  to  his  said  estates  in 
the  parish  of  Newbold-upon-Avon ;  and 
his  will  was,  that  all  such  purchased  pre- 
mises should  be  conveyed  to  the  same  use 
and  under  the  same  limitations  and  powers, 
or  as  near  thereto  as  the  then  state  of  cir- 
cumstances  would  admit,  as  his  present 
lands  and  hereditaments  were  limited  to  ; 
and  he  directed  the  produce  of  his  personal 
estate  to  be  paid  in  the  meantime  to  the 
person  or  persons  who  would  be  entitled 
to  the  rents  of  the  said  real  estate,  if  ac* 
tually  purchased,  and  as  an  addition  thereto. 
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In  January  1836^  the  testator  made  a 
codicil  to  his  will,  in  which,  afler  taking 
notice,  that  he  had  lately  purchased  some 
real  estate  in  the  parish  of  Newbold,  sub- 
ject to  a  rent-charge  of  210/.  per  annum, 
during  the  life  of  Ann  Umbers,  therein 
named,  he  devised  his  newly-purchased 
estate,  subject  to  the  payment  of  the  said 
annuity,  to  the  same  persons,  and  for  the 
same  interests  as  he  had  by  his  will  (sub- 
ject to  his  wife's  estate  and  interest  there- 
in,) devised  all  his  other  real  estate  in  that 
parish  unto:  to  the  intent  that  the  said 
newly-purchased  hereditaments  might  be- 
come and  be  considered  as  an  additional 
part  of  his  Newbold  estate,  and  be  disposed 
of  therewith.  And  he  directed  that  the 
income  arising  from  his  newly-purchased 
estate  should  be  applied  in  payment  of 
the  said  annuity,  so  far  as  such  income 
would  extend,  and  that  all  further  mom'es 
which  might  be  required  for  the  fulfilment 
of  the  said  engagement  for  the  payment 
thereof,  should  be  advanced  by  his  execu- 
tors, out  of  the  profits  arising  from  the 
residue  of  his  personal  estate. 

After  making  two  other  codicils,  which 
it  is  not  material  to  set  forth,  the  testator 
made  a  fourth  codicil,  dated  the  23rd  of 
March  1839,  and  thereby  devised  one  close 
of  pasture,  situate  in  Long  Lawford,  in 
the  parish  of  Newbold-upon-Avon,  in  the 
county  of  Warwick,  which  he  then  called 
his  Chapel  Close,  and  which  he  had  there- 
tofore in  his  will  devised  as  part  of  the 
residue  of  his  real  estate,  (but  which  de- 
vise he  thereby  revoked  and  made  void,) 
to  his  nephew  C.  M.  Caldecott,  and  his 
heirs  and  assigns. 

The  testator  died  in  October  1839,  and 
his  will  and  codicils  were  duly  proved 
shortly  aflerwards  by  his  widow  and  his 
two  nephews,  John  T.  Caldecott  and 
Charles  M.  Caldecott,  the  executrix  and 
executors. 

This  suit  was  instituted  by  Charles  M. 
Caldecott,  against  the  executors  of  the 
testator's  will,  and  his  heir-at-law,  and  the 
devisees  named  in  his  will,  for  the  purpose 
of  having  the  trusts  of  the  will  carried  into 
execution ;  and  to  obtain  the  declaration 
of  the  Court,  that  the  estates  to  be  pur- 
chased with  the  testator's  residuary  per- 
sonal estate,  ought  to  be  conveyed  to  the 
same  uses  as  his  estates  in  the  parish  of 


Newbold-upon-Avon  stood  limited  to.  It 
appeared,  that  the  testator's  estate  at  Sooth 
Kilworth  was  about  ten  miles  distant  from 
Holbrook  Grange,  and  that  the  annual 
rental  of  it  was  little  more  than  200/.,  and 
that  all  his  estates  at  or  near  Newbold 
were  either  adjoining  or  very  near  to  each 
other ;  and  that  there  were  some  lime-kilns 
and  rocks  of  stone  on  the  Newbold  estates, 
but  not  on  the  South  Kilworth  property. 

The  cause  came  on  to  be  heard  before 
the  Vice  Chancellor,  when  his  Honour 
held,  without  calling  upon  the  counsel  for 
the  defendants,  that  the  directions  in  the 
will  for  the  investment  of  the  residuary 
personal  estate,  were  void  for  uncertainty. 

The  plaintiff  appealed  from  this  deci- 
sion, and  the  appeal  coming  on  before  the 
Lord  Chancellor,  his  Lordship  directed 
that  the  testator's  next-of-kin  should  be 
made  parties  to  the  suit.  These  parties 
having  been  added  by  amendment,  the 
cause  was  now  heard  by  the  Lord  Chan- 
cellor. 

Mr,  G,  Richards,  Mr.  Hodgson,  and  Mr, 
J.  Parker y  for  the  plaintiff. — The  residue 
of  the  personal  estate  is  to  be  invested  in 
the  purchase  of  other  lands,  to  be  situated 
as  conveniently  as  may  be  to  the  testator's 
said  estates  at  Newbold ;  which  lands  are 
to  be  conveyed  to  the  same  uses,  &c.  as 
his  present  lands  are  limited  to.  That  part 
of  his  estates  which  was  devised  to  his 
nephews  for  life,  with  remainder  to  their 
first  and  other  sons  in  tail,  was  the  only 
part  which  was  settled  at  all.  And  from  the 
expressions  used  in  the  different  devises, 
it  is  clear  that  the  testator  regarded  the 
lands  at  Newbold  as  his  family  estate, 
which  he  intended  should  be  increased  by 
his  personal  estate.  The  powers  to  join- 
ture and  to  work  lime-kilns,  can  only  ap- 
ply to  the  Newbold  estates,  as  the  value 
of  the  other  property  is  too  small  for  a 
charge  of  400/.  a  year,  and  there  is  nolime 
upon  it. 

Mr.  fVigram  and  Mr.  Metcalfe,  for  the 
widow,  and  Mr.  Jacob,  Mr.  Bethell,  and 
Mr,  Bird,  for  the  heir-at-law  of  the  testa- 
tor.— As  the  estate  at  South  Kilworth  is 
devised  to  John  T.  Caldecott  for  life,  with 
remainder  to  the  heirs  of  his  body,  J.  T. 
Caldecott's  life  estate  is  enlarged  to  an  estate 
tail ;  but  the  testator  must  certainly  have 
intended  that  this  estate  should  go  to  the 
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children  of  J.  T.  Caldecott,  as  purchasers; 
and  it  must,  for  the  purposes  of  assisting 
the  Court  in  putting  a  construction  upon 
the  whole  of  the  will,  be  regarded  as 
settled  estate.  In  that  view,  there  will 
be  two  estates  settled  in  different  manners; 
and  the  lands  which  are  to  be  purchased, 
are  to  be  conveyed  to  the  same  uses  as  the 
testator's  present  estates.  The  Court 
cannot  fix  a,  meaning  for  the  testator, 
where  he  has  left  the  case  in  so  much 
ambiguity. 

Mr,  Spence,  Mr.  Girdlestone,  Mr.  Lloyd^ 
Mr.  Hethermgtony  and  Mr.  MarlindaUt 
appeared  for  other  parties. 

TTie  foUowing  cases  were  cited : — 

Motley  V.  Masiey^  8  East,  149. 
Sherratt  v.  Bentley,  %  Myl.  &  K.  149. 
Pyot  V.  Pyot^  I  Ves.  sen.  335. 
Doe  d.  Leach  v.  Micklem^  6  East,  486. 
Browne  v.  De  Laet,  4  Bro.  C.C.  527. 
Anger  stein  v.  Afar/in,  Turn.  &  R.  232; 

8.  c.  2  Law  J.  Rep.  Chanc.  88. 
Doe  d.  Hayler  v.  Joinville,  3  East,  172. 
CoUon  V.  Colson,  2  Atk.  246. 
Ambrose  v.  Hodgson^  3  Bro.  P.C.  416. 
Cogan  V.  Stephens,  Lewin  on  Trusts, 

App.  698;  s.  c.  5  Law  J.  Rep.  (n.s.) 

Chanc.  17. 
Cory  ton  v.  Hclyar^  2  Cox,  340. 
Clements  v.  Paske^  3  Doug.  384. 
Leslie  v.  the  Duke  of  Devonshire,  2  Bro. 

C.C.  188. 

Feb.  6. — The  Lord  Chancellor.— In 
this  case,  the  Vice  Chancellor  has  consi- 
dered the  gift  of  the  residue  of  the  per- 
sonal estate  as  void,  on  account  of  the 
uncertainty  of  the  will  as  to  the  purpose 
to  which  it  was  to  be  applied.  Now, 
the  clause  itself,  which  gives  the  residue, 
is  not  in  itself  ambiguous ;  and  if  it  stood 
alone,  there  could  be  no  doubt— nobody 
could  entertain  a  doubt— as  to  what  the 
meaning  was,  because  the  gift  is  of  the 
residue  to  be  laid  out  in  the  purchase  of 
other  lands,  '*  to  be  situated  as  conveniently 
as  may  be  to  my  estate  at  Newbold."  It 
then  directs,  that  the  after- purchased  land 
should  be  conveyed  '*  to  the  same  uses  as 
my  present  lands  are  limited  to."  Now, 
speaking  in  that  sentence  of  one  estate 
only — of  one  description  of  lands,  to  which 
he  applies  the  term  the  Newbold  estate — 


directing  that  his  personal  estate  should 
be  invested  in  the  purchase  of  other  lands, 
and  that  they  should  be  applied  to  the 
same  purpose  as  the  present  lands,  the 
word  **  other"  is  clearly  put  in  opposition 
to  the  word  '*  present ;"  and  there  could 
be  no  doubt  he  meant  the  other  lands,  so 
to  be  purchased,  to  be  added  to  the  pre- 
sent lands  at  Newbold :  nor  could  there  be 
any  question  about  that,  if  an  ambiguity 
did  not  arise  from  looking  at  the  other 
parts  of  the  will.  Now,  upon  looking  at 
the  other  parts  of  the  will,  it  appears  that 
he  had  two  estates,  the  Newbold  estate 
and  the  South  Kilworth  estate.  The  newly- 
purchased  lands  are  to  be  conveyed  "to  the 
same  uses,  and  under  the  same  limitations 
and  powers  as  my  present  lands;"  and  cer- 
tainly, if  it  had  appeared,  on  looking  to 
the  other  parts  of  the  will,  that  there  had 
been  a  gift  of  the  absolute  interest  in  the 
Newbold  estate,  and  a  settlement  of  the 
South  Kilworth  estate,  so  that  the  terms 
"to  the  same  use,  and  under  the  same 
limitations  and  powers  as  my  present 
lands,"  could  not  be  properly  applied  to 
the  Newbold  estate,  mentioned  in  this 
clause,  but  were  applicable  to  another,  a 
doubt  or  difficulty  might  arise,  whether 
he  could  possibly  mean  the  Newbold  estate, 
when  he  refers  to  provisions  which  are  not 
applicable  to  that  estate,  but  which  are 
applicable  to  another.  But  when  the  terms 
of  the  will  are  referred  to  with  reference 
to  these  two  estates,  not  only  does  there 
seem  to  be  no  ambiguity  raised  by  the 
mode  in  which  he  has  dealt  with  these  two 
estates,  but  that  the  other  parts  of  the  will 
distinctly  confirm  that  which  was  the  natu- 
ral import  and  meaning  of  the  clause  itself, 
viz.  that  the  present  lands  mean  the  New- 
bold  estate. 

Now,  as  to  the  Newbold  estate,  he  had 
settled  it  to  his  nephews  in  succession,  for 
life,  and  then  to  certain  great-nephews, 
described  not  by  the  term  great-nephews, 
but  as  being  children  of  his  nephews.  He 
had  therefore  anxiously  provided  for  seve- 
ral branches  of  his  family,  for  his  nephews 
in  succession,  and  their  children,  and  in 
default  of  those  lines,  to  certain  great- 
nephews.  With  regard  to  the  South  Kil- 
worth estate,  in  point  of  law,  he  had  not 
made  even  a  tenancy  for  life,  because,  by 
legal  operation,  the  first  gift  was  a  tenancy 
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in  tail ;  but,  I  think,  in  construing  the  will, 
it  must  be  supposed,  that  he  thought  the 
first  gifl  of  the  South  Kilworth  estate 
would  operate  as  a  tenancy  for  life,  for  he 
has  so  described  it.  But  there  is  in  that 
gifl  only  one  estate  for  life,  the  others  are 
in  terms  estates  tail.  You  find,  therefore, 
one  estate  settled  to  nephews  and  great- 
nephews,  and  the  other  given  absolutely, 
subject  only  to  an  estate  for  life.  Then 
in  looking  to  the  gift  of  the  Newbold 
estate,  we  find  that  it  is  given  to  the  uses 
and  upon  the  trusts  following.  Now,  it  is 
of  no  avail  to  say  that  the  will  operated  to 
pass  the  legal  estate,  because  the  question 
is  what  the  testator  meant ;  and  we  find, 
that  in  giving  the  Newbold  estate,  he  says 
he  has  given  it  "to  the  uses,  and  upon  the 
trusts"  following, — expressions  that  are  to 
be  found  in  the  description  of  the  estates 
to  which  the  purchased  lands  are  to  be 
added,  but  which  are  not  to  be  found  in 
the  gift  of  the  South  Kilworth  estate. 
Again,  he  says,  they  are  to  be  subject  to 
the  powers  of  the  estate  to  which  he  re- 
fers. There  are  powers  applicable  to  the 
gift  of  the  Newbold  estate,  but  those 
powers  are  not  applicable  to  the  South 
Kilworth  estate,  which  is  proved  by  this, 
that  in  the  one  he  specifies  his  nephews 
and  great-nephews,  who  are  provided  for 
in  the  one  gift  and  not  in  the  other.  Now 
that  he  considered  the  Newbold  estate  as 
his  principal  estate,  and  that  he  considered 
that  was  the  property  to  which  he  in 
various  parts  of  the  will  refers,  when  he 
speaks  of  the  lands  he  had  given,  is  esta- 
blished beyond  all  doubt  by  the  last  codi- 
cil, in  which  he  gives  a  certain  close  of 
land,  not  one  of  those  closes  given  to  the 
widow,  but  one  of  those  closes  which  are 
comprised  in  the  general  gift  of  the  estate, 
and  he  says  it  was  a  close  "  included  in  the 
devise  of  the  residue  of  my  real  estate," 
shewing,  therefore,  he  considered  the  New- 
bold  estate  as  his  principal  real  estate; 
and  shewing,  though  not  accurately  ex- 
pressing himself  in  that  codicil,  that  as 
being  the  estate  to  which  the  estate  to  be 
purchased  by  the  residue  of  his  personal 
property,  was  to  be  added.  Therefore, 
without  going  beyond  those  parts  of  the 
will  which  may  most  legitimately  be  re- 
ferred to  for  the  purpose  of  seeing  what 
estate  he  meant,  it  seems  to  me  that  the 


clause  which  refers  to  "  my  present  lands," 
as  put  in  opposition  to  the  "  other  lands,"  to 
be  purchased,  does  not  receive  any  ambi- 
guity from  the  other  parts  of  the  will ;  and 
upon  the  clause  itself^  there  could  be  no 
ambiguity,  except  it  arose  from  other  pro- 
visions applicable  to  the  South  Kilworth 
estate. 

But  then  there  are  other  circumstances 
on  the  face  of  the  will  itself)  which  put 
this  construction  of  intention  beyond  all 
doubt.  For  instance,  the  personalty  is  to 
be  laid  out  to  be  added  to  one  estate  or 
the  other.  That  is  the  question  between 
the  parties.  He  had  certain  canal  shares. 
He  directs  those  canal  shares  to  be  applied 
in  keeping  up  the  mansion-house,  which 
was  part  of  the  Newbold  estate,  and  the 
residue  to  form  part  of  his  personal  estate. 
But  the  strongest  inference  is  to  be  drawn 
from  the  codicil,  in  which  he  describes  the 
property  he  had  himself  purchased.  It 
appears,  that  after  making  his  will,  and 
before  the  date  of  his  codicil,  he  had  him- 
self purchased  an  estate  which  he  in  terms 
directs  to  be  added  to  the  Newbold  estate. 
But  he  not  only  takes  away  from  the  per- 
sonalty that  which,  according  to  the  con- 
struction contended  for  on  one  side,  would 
be  devoted  to  the  South  Kilworth  estate, 
but  he  does  more:  it  appears  that  he 
purchased  the  estate  under  a  contract,  by 
which,  he  subjected  himself  to  the  payment 
of  an  annuity,  and  he  not  only,  therefore, 
takes  out  of  the  personal  estate  the  pur- 
chase-money he  had  paid  down  for  this 
estate,  but  he  directs  that  the  annuity 
should  be  paid  out  of  his  personal  estate. 
So  that  what  he  actually  paid,  he,  himself, 
takes  out  of  the  personal  estate,  and  he 
directs  his  executors,  those  who  should 
come  after  him,  to  pay  out  of  the  personalty 
the  annuity  which  he  had  made  himself 
liable  to  pay,  upon  the  purchase  of  that 
estate,  which  he  had  added  to  the  Newbold 
estate.  So  that,  upon  the  supposition  that 
he  meant  the  personalty  to  be  added  to 
the  South  Kilworth  estate,  he  would  in 
this  way  have  been  defeating,  to  a  consi- 
derable extent,  the  purpose  he  is  supposed 
to  have  in  view.  It  is  quite  consistent 
with  the  intention  of  adding  it  to  the  New- 
bold  estate,  quite  inconsistent  with  the  in- 
tention of  adding  it  to  the  South  Kilworth 
estate.     I  think,  therefore,  there  is  cer- 
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tiinly  not  that  degree  of  ambiguity  which 

would  make  it  the  duty  of  the  Court  to 

say,  this  is  not  a  gift  which  the  Court  sees 

its  way  safely  to  declare  to  be  in  &vour 

of  those  who  take  the  Newbold  estate. 

But  then  it  is  said,  that  this  is  only  part 
of  the  difficulty;  because*  supposing  it  to 
he  added  to  the  Newbold  estate,  still  that 
the  N'ewbold  estate  itself  was  divided  into 
different  classes  of  trusts,  and  that  it  was 
impossible  therefore  to  ascertain  to  which 
class  of  trusts  this  was  to  be  devoted.     I 
think,    on  examining  the  terms  in  which 
the  provision  for  the  wife  is  made,  no  such 
diflBculty  exists.    It  is  perfectly  true,  that 
he  g;ive8  his  wife,  in  a  cer^n  event,  the 
^e    interest  in  his  mansion-house,   and 
certain  closes  of  land  therein  particularly 
Ascribed,  and  in  a  certain  other  event 
^e  is  to  have  an  annuity  in  lieu  of  what 
he  had  so  given.     But  as  to  both,  in  the 
one  and  in  the  other  he  gives  the  estate 
Itself,  subject  as  aforesaid.     It  is,  **  And 
subject  as  aforesaid,  I  give  and  devise  my 
said  manor  or  royalty,  right  of  fishery, 
mansion-house,    grounds,    and    heredita- 
ments, with  my  water  corn-mill  and  other 
my  lands  and  premises  within  the  several 
parishes,  hamlets,  or  liberties  of  Newbold- 
upon-Avon,  LongLawford,  Little  Lawford, 
and  Little  Harborough,  and   in   Rugby, 
Bilton,  and  Bretford.  in  the  parish  of  Wol- 
ston,  all  in  the  said  county  of  Warwick, 
to  the  uses  and  upon  the  trusts  follow- 
ing."   It  is  very   clear,   therefore,   that 
although,  strictly  speaking,  having  given 
part  to  the  wife  for  life,  the  word  **  subject" 
cannot  strictly  and  technically  be  taken  to 
apply  to  that  portion  of  the  property  he 
had  so  given,  yet  in  his  contemplation  he 
was  giving  the  Newbold  estate,   subject 
only  to  the  gift  to  the  wife ;  and  if  that  was 
so,  it  is  quite  obvious  that  he  considered 
himself,  particularly  as  he  has  stated  in 
^e  last  codicil  that  he  considered  the  gift 
of  the  Newbold  estate  as  a  gift  of  the  re- 
sidue of  his  estate, — that  be  meant,  when 
he  directed  his  after-purchased  lands  to  be 
added  to  the  Newbold  estate,  he  meant 
the  Newbold  estate,  subject  as  aforesaid, 
that  is,  the  Newbold  estate,  which  was 
given  to  the  uses  and  purposes  before  de- 
scribed, that  is  to  say,  not  exclusive  of 
^oae  provisions  which  were    introduced 


and  chained  on  the  Newbold  estate,  as  a 
provision  for  the  wife.  I  think,  therefore, 
either  on  the  one  ground  or  the  other,  there 
is  not  sufficient  ground  for  supporting  the 
conclusion  the  Vice  Chancellor  came  to, 
that  this  is  void  for  uncertainty :  by  which, 
of  course,  is  meant,  not  that  there  is  posi- 
tive demonstration,  but  that  there  is  rea- 
sonable certainty  of  what  he  meant,  by  re- 
ferring not  only  to  the  clause  itself,  but  to 
different  parts  of  the  will.  I  think,  the 
reference  to  the  different  parts  of  the  will, 
not  only  does  not  create  ambiguity,  but 
that  they  are  all  confirmatory  of  diat  which 
I  consider  to  be  the  natural  meaning  of 
the  clause,  in  which  the  estate  is  given. 

Now,  a  case  has  been  referred  to,  very 
analogous  to  the  present,  the  case  of 
Browne  v.  De  Laet,  for  although  the  diffi- 
culty was  not  the  same,  there  still  was  the 
same  duty  imposed  on  the  Court,  of  find- 
ing out  to  what  trusts  the  personal  estate 
was  devoted.  There  the  testator  bad 
settled  a  certain  estate,  and  he  directed 
the  personalty  to  be  laid  out  in  the  pur- 
chase of  other  estates,  and  he  had  not  de- 
clared to  what  purposes  those  after-pur- 
chased estates  were  to  be  devoted,  but 
they  were  to  be  purchased  in  the  vicinity 
of  the  Hertford  estate,  and  the  proprietor 
for  the  time  being  of  the  Hertford  estate 
was  to  be  the  person  consulted.  Now, 
there  was  much  greater  ambiguity  there 
than  exists  here,  as  to  whether  he  meant 
the  after-purchased  estates  were  to  be  held 
as  the  Hertford  estates  were  held.  Those 
were  the  two  principal  circumstances  relied 
on,  and  ultimately  acted  on  in  decreeing 
that  the  after-purchased  estates  were, 
from  Uiose  two  circumstances,  principally 
to  be  considered  as  directed  to  be  added, 
and  held  upon  the  same  trusts,  and  for  the 
same  purposes  as  the  Hertford  estate. 
That  is  going  a  great  deal  further  than  I 
am  called  on  to  go  in  this  case.  Though 
there  is  little  doubt  that  that  was  the  inten- 
tion of  the  testator,  it  is  not  very  easy  in 
that  will  to  find  words  upon  which  the 
Court  could  fasten  that  intention.  But  I 
am  not  at  all  under  the  necessity  of  going 
so  far  here,  because  I  have  here  a  positive 
direction  that  they  are  to  be  held  for  the 
purposes  of  the  one  estate  or  the  other ; 
and  I  think,  that  taking  the  whole  will 
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together,  there  is  no  doubt  whatever  that 
he  meant  the  Newbold  estate  to  be  the 
estate  to  which  the  afler-purchased  estate 
was  to  be  added. 


V.C.         > 
Feb.  18,  19.  S 


PAPILLON    r.    PAPILLON. 


Settlement — Portion — Legacy — Satisfac^ 
turn. 

The  trusts  of  a  term  created  by  the  settlor 
for  raising  portions  for  children,  provided 
that  any  turn  or  sums  of  money,  which  the 
settlor  should  in  his  lifetime^  or  by  his  will 
settle  or  give  upon  or  to  the  children  entitled 
to  such  portions,  sliould  be  taken  in  satis' 
faction  thereof  unless  the  settlor  should  by 
writing  declare  the  contrary.  The  settlor 
devised  the  estate  charged  with  the  portions, 
subject  to  that  charge,  upon  trust  for  sale, 
and  out  of  the  proceeds  to  pay  2,000/.  each 
to  two  of  the  children,  entitled  to  portions 
under  the  trusts  of  the  term: — Held,  that 
prima  facie  the  legacies  must  be  taken  to  be 
in  satisfaction  of  the  portions,  and  that  it 
lay  upon  the  children  claiming  both,  to  shew 
a  declaration  by  the  settlor  to  the  contrary. 

That  the  devise  of  the  estate,  subject  to 
the  charge  of  the  amount  of  the  fund  raised 
for  portions,  did  not  entitle  the  children  to 
the  portions  in  addition  to  the  legacies,  in  the 
absence  of  any  express  declaration  to  that 
effect. 

By  a  settlement  made  in  1791,  certain 
hereditaments  were  limited  to  trustees  for 
the  term  of  1,000  years,  upon  trust  (after 
the  decease  of  the  settlor  and  his  son,  to 
whom  life  estates  in  the  same  were  limited) 
to  raise  and  levy  the  sum  of  5,000/.  for 
the  portions  of  all  and  every  the  children 
(other  than  the  eldest  son)  of  Thomas 
Papillon,  the  son  of  the  settlor,  by  Ann 
his  wife,  to  be  equally  divided  between 
them,  the  shares  of  such  of  them  as  should 
be  sons  to  be  paid  on  their  respectively 
attaining  the  age  of  twenty- one,  and  of 
daughters  on  their  attaining  that  age  or 
their  marriage.  And  it  was  provided,  that 
if  the  settlor  should  in  his  lifetime  settle  or 
give,  or  should  by  his  last  will  and  testa- 
ment devise  or  bequeatli  to  or  upon  any 
child  or  children  entitled  to  a  portion  or 


portions,  to  be  raised  under  or  by  virtue 
of  the  trusts  of  the  said  term  of  1,000 
years,  any  sum  or  sums  of  money  for  his 
or  their  advancement  or  preferment  in 
marriage,  or  otherwise,  then  such  sunt  or 
sums  should  be  accounted  as  part,  if  less, 
or,  if  as  much  or  more,  for  the  whole  of 
the  portion  or  portions  thereby  provided 
for  him,  her,  or  them  respectively,  unless 
the  settlor  should  by  writing  under  his  hand 
signify  and  declare  to  the  contrary.  The 
remainder  in  fee  in  the  same  hereditaments 
was  limited  to  the  settlor.  The  settlor 
died,  leaving  three  grandsons,  and  several 
granddaughters,  all  children  of  the  said 
Thomas  Papillon,  by  Ann  his  wife,  and 
having  made  his  will,  whereby,  after  reciting 
the  said  settlement,  he  devised  the  estates 
comprised  therein,  subject  nevertheless  to 
the  charge  of  the  said  sum  of  5,000/. ,  to 
trustees,  upon  trust  for  sale,  and  out  of 
the  proceeds  of  such  sale,  first,  to  pay  bis 
debts,  and  in  the  next  place  to  pay  2,000/. 
to  each  of  his  two  younger  grandsons,  when 
and  as  they  shoidd  attain  their  respective 
ages  of  twenty-one  years,  with  interest 
thereon  at  4/.  percent,  per  annum,  from  the 
day  of  his  decease ;  and  he  declared,  that 
if  his  said  two  grandsons,  or  either  of  them, 
should  die  before  attaining  their  or  his  age 
of  twenty-one,  the  said  sums  or  sum  of 
2,000/.  respectively  should  not  be  raised, 
but  should  sink  into  the  estates  out  of 
which  they  were  directed  to  be  raised. 
The  two  younger  grandsons  attained  their 
ages  of  twenty-one,  and  the  legacies  of 
2,000/.  were  raised  and  paid.  It  then  be- 
came a  question,  whether  the  two  younger 
grandsons  were  entitled,  in  addition  to 
Uiese  legacies,  to  any  provision  under 
the  trusts  of  the  terms  for  portions ;  or 
whether  the  legacies  were  to  be  taken  in 
satisfaction  of  their  portions  under  the 
settlement.  The  bill  was  filed  by  the  two 
grandsons  as  plain tifl&,  for  the  purpose  of 
determining  the  question  upon  demurrer. 
Mr.  Jacob  and  Mr.  Freeing,  for  the  de- 
murrer. 

Leake  v.  Leake,  10  Ves.  477,  489. 

Fazakerley  v.  Gillibrand,  6  Sim.  591. 
Mr.  K.  Bruce  and  Mr.  Simpson,  for  the 
plaintiffs. 

Earl  of  Kinnoul  v.  Money,  3  Swanst. 
210,  n.,  per  Lord  Hardwicke. 


HILARY  TERM,  1841. 


185 


The  Vice  Chancellor. — The  portions 
are  prmd facie  discharged  by  payment  of 
the  suras  of  2,000/.  It  rests  upon  those 
who  insist  that  the  portions  are  not  dis- 
charged, to  shew  that  the  testator  has  by 
some  writing  under  his  hand  declared,  that 
the  benefits  the  children  take  under  the 
will,  shall  not  have  that  effect.  [His 
Honour  read  the  material  parts  of  the  will, 
and  the  clauses  which  had  been  referred 
to  in  argument,  and  remarked,  that  the 
devise  of  the  residue  of  the  real  estate  was 
made  subject  to  the  mortgage  by  the  trus- 
tees of  the  term,  but  not  subject  to  the 
tenn.]  I  find  no  expression  in  the  will, 
that  the  advancement  thereby  made  by 
way  of  legacies  to  the  grandsons  is  not  to 
be  taken  in  satis&ction  of  their  portions ; 
and,  I  think,  it  is  a  satisfaction  of  them. 

Demurrer  allowed. 


V.C. 
Jan 
Feb 


.30;     V 
b.  2.     3 


ORAYES  V.  HICKS. 


Devise — Estate  for  Life  or  in  Tail—Re' 
vocation — Annuity — Mode  of  raising  Ar^ 
rears  of  Annuity  charged  on  Real  Estate, 

The  testator  devised  certain  copyhold 
premises  to  trustees^  in  trust  for  his  wife 
during  her  life  or  widowhood;  and  after 
other  devises,  he  devised  the  residue  of  his 
real  estate  to  trustees,  to  raise  an  an* 
maty  for  her,  and  subject  thereto  to  the  use 
of  his  son  for  life,  remainder  to  trustees  to 
preserve,  ^c,  remainder  to  the  use  of  the 
fast  and  other  sons  of  his  said  son  success 
sively  in  tail  male ;  and  on  failure  of  such 
issue,  then  (subject  to  a  further  annuity  to 
the  widow)  to  the  use  of  the  testator's  grand' 
son  J,  G.  (son  of  his  deceased  daughter) 
for  life,  remainder  to  trustees  to  preserve,  ^c, 
remamders  to  the  use  of  the  first  and  other 
tons  of  J.  G.  successively  in  tail  male ;  and 
on  faUure  of  such  issue,  to  the  use  of  trus- 
tees,  in  trust  for  the  first  and  other  sons  of 
the  testator's  daughter,  Anna  Maria,  succes- 
itw/y  in  remainder  (as  in  the  two  former 
devises)  m  tail  male;  and  on  failure  of  such 
issue,  in  trust  for  the  testator's  right  heirs. 
Powers  of  distress  and  entry  were  given  to 
raise  the  annuity  charged  on  the  lands  for 
the  benefit  of  the  widow,  and  also  powers  to 
the  testator* s  son  and  J.  G,  when  in  posses* 
New  Series,  X. — Cramo. 


sion,  to  charge  the  estates  with  portions  for 
younger  children.  By  a  codicil,  noticing 
the  death  of  his  son  without  issue,  the  testator 
devised  a  certain  estate,  after  the  death  of  his 
daughter,  to  her  husband,  and  charged  the 
lands  devised  as  above  with  further  annuities 
to  his  wife  and  to  his  daughter.  By  a  second 
and  third  codicil,  he  made  his  wife  his  exe- 
cutrix  and  residuary  legatee.  By  a  fourth 
codicil,  the  testator  revoked  several  of  the 
dispositions  theretofore  made,  and  instead 
thereof  he  devised  all  his  estates  to  his  daugh* 
ter  for  life;  remainder  to  J,  G,  and  his  heirs  in 
strict  entail,  as  in  his  said  will  directed,  and 
in  case  he  should  not  be  thirty-one  when  the 
estates  should  devolve  upon  him  by  the  death 
of  the  daughter,  he  should  not  take  possession 
till  he  attained  that  age,  but  the  rents  should 
accumulate  and  be  in  the  hands  of  trustees 
for  the  benefit  of  J.  G.  und  his  heirs,  and  in 
failure  of  issue  of  the  said  J.  G,  the  estates 
to  go  over,  as  was  by  his  will  directed. 

Held,  that  the  devise  to  the  testator's  wife 
of  the  copyhold  premises,  by  the  will,  was 
not  revoked  by  the  fourth  codicil. 

That  to  revoke  a  clear  devise,  the  inten* 
tion  to  revoke  must  be  as  clear  as  the  devise. 

That  under  the  will  and  fourth  codicil,  J. 
G.  took  an  estate  for  life  only. 

That  the  annuitant,  tlie  widow,  being  alive, 
and  the  lands  upon  which  the  annuity  was 
charged  being  subject  to  the  limitations  for 
life  and  in  remainder^  as  above  stated,  although 
a  sum  of  3,47  9/.  was  reported  to  be  due  to 
the  annuitant,  in  respect  of  arrears  of  the 
annuity,  such  arrears  ought  not  to  be  raised 
and  paid  by  means  of  any  sale  or  mortgage 
of  the  lands  charged  therewith, 

John  Hicks,  by  his  will,  made  in  1821, 
devised  his  copyhold  messuage,  called 
Ploroer  Hill  House,  in  Buckinghamshire, 
unto  and  to  the  use  of  trustees  and  their 
heirs,  in  trust  for  his  wife  during  her  life 
or  widowhood,  or  until  she  should  cease 
to  reside  therein,  and  upon  her  death, 
marriage,  or  ceasing  to  reside,  he  directed 
his  trustees  to  stand  seised  thereof  upon 
the  trusts  after  declared  of  the  residue  of 
his  real  estates ;  and  he  gave  to  the  same 
trustees  and  their  heirs,  his  freehold  estate 
called  Treravel,  in  Cornwall,  during  the 
lives  of  his  niece  Frances  Mountstevens, 
and  his  daughter  Anna  Maria  Hearle,  in 
trust  to  raise  an  annuity  of  20l.,  and  to 
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pay  the  same  to  the  separate  use  of  his  said 
niece,  and  to  dispose  of  the  residue  of  the 
rents  to  the  separate  use  of  his  said  daugh- 
ter for  life ;  and  in  case  his  niece  should 
die  in  the  lifetime  of  his  daughter,  then  in 
trust  to  pay  the  whole  to  his  said  daughter, 
and  afler  the  decease  of  his  said  daughter, 
but  subject  to  the  said  annuity  of  201.  to 
his  niece,  to  the  children  of  his  daughter 
as  tenants  in  common  in  tail,  with  cross- 
rfmainders  amongst  them  in  tail,  but  in 
default  of  issue,  then  upon  the  trusts  de- 
clared as  to  the  residue  of  his  real  etsates ; 
and  he  devised  all  the  residue  of  his  real 
estates  to  the  same  trustees  and  their  heirs, 
to  the  use,  intent,  and  purpose,  that  his 
wife  might  during  her  widowhood  take 
thereout  one  clear  yearly  rent-charge  of 
300/.  per  annum,  with  power  of  distress 
and  entry,  and  subject  thereto  to  the  use 
of  his  son  for  life ;  remainder  to  trustees 
to  support  contingent  remainders,  remain- 
der to  the  first  and  other  sons  of  his  said 
son  in  tail  male  ;  with  remainder  to  the 
intent  that  his  wife  might  take  a  further 
annuity  of  100/.  during  her  life  or  widow- 
hood, and  that  the  trustees  might  during 
the  term  for  ninety- nine  years,  if  his 
daughter  should  so  long  live,  take  a  like 
annuity  of  100/.,  in  trust  for  his  daughter, 
for  her  separate  use ;  remainder  to  the  use 
of  the  testator'^  grandson,  John  Graves, 
for  life,  with  remainder  to  the  first  and  other 
sons  of  J.  Graves,  in  tail  male,  remainder 
to  the  first  and  other  sons  of  his  daughter 
Anna  Maria  Hearle  in  tail  male ;  with  a 
proviso,  that  if  any  son  of  his  daughter 
should  be  born  in  the  lifetime  of  the  testa- 
tor, he  should  take  a  life  estate  only,  with 
remainder  to  his  first  and  other  sons  in  tail 
male,  with  powers  of  charging  and  leasing, 
except  the  Plomer  Hill  House;  with  re- 
mainder to  the  testator's  own  right  heirs. 
The  testator  bequeathed  all  his  money  in 
the  funds  to  his  trustees,  upon  trust,  to  pay 
the  interest  and  dividends  to  his  wife  dur- 
ing her  life  or  widowhood,  with  power  to  her 
to  appoint  500/.  for  the  benefit  of  his  said 
son  and  daughter;  and  all  his  ready  money 
which  might  happen  to  be  in  his  mansion 
called  Plomer  Hill  House,  and  the  wines 
and  stock  on  the  said  premises,  he  be- 
queathed to  his  wife  for  her  own  absolute 
use  and  benefit ;  and  he  gave  all  the  furni- 
ture to  his  wife  during  such  time  as  she 


should  be  entitled  to  the  mansion ;  and  he 
gave  all  the  rest  and  residue  of  his  personal 
estate  to  his  son,  for  his  own  absolute  use 
and  benefit;  with  a  charge  upon  his  fui^ded 
property,  and  if  insufficient  upon  the  said 
residue,  for  payment  of  debts.  He  declared 
that  the  annuities  to  his  wife  were  to  be  in 
addition  to  those  settled  on  her  at  her 
marriage,  and  the  testator  appointed  the 
trustees  his  executors.  By  a  codicil  of  May 
1822,  the  testator,  referring  to  his  will,  and 
mentioning  the  death  of  his  son,  devised 
the  Treravel  estate,  afler  the  death  of  his 
daughter,  to  her  husband,  Francis  Hearle, 
for  life,  with  remainder  to  the  same  uses 
as  were  limited  by  the  will,  afler  the  death 
of  his  daughter;  and  the  testator  charged 
all  his  residuary  real  estate  with  a  further 
annuity  of  100/.  to  his  wife  during  her  life 
or  widowhood,  in  addition  to  the  several 
annuities  or  yearly  rent-charges  of  300/. 
and  100/.,  by  his  will  charged  thereon,  or 
limited  thereout,  to  or  in  favour  of  his 
wife,  and  which  he  did  thereby  ratify  and 
confirm,  and  all  the  provisions  made  for 
her  by  his  will  and  codicil ;  he  also  charged 
the  same  residuary  estate  with  a  further 
annuity  of  200/.  to  his  daughter,  and  of 
100/.  to  her  husband  ;  and  after  reciting 
the  bequest  of  his  personal  property  at 
Plomer  Hill,  to  his  wife  for  life,  he  revoked 
that  bequest,  giving  the  same  to  his  wife 
absolutely  ;  and  he  also  gave  to  her  abso- 
lutely the  residue  of  his  personal  property 
bequeathed  by  his  will  to  his  son  :  he  also 
made  a  provision  for  his  great-nephew, 
W.  Mountstevens,  and  ratified  his  will  in 
all  respects  save  as  altered  by  that  co- 
dicil. By  a  second  codicil,  he  appointed 
his  wife  sole  executrix  and  residuary  legatee 
of  his  personal  estate ;  and  by  a  third  co- 
dicil, he  directed  that  the  proceeds  of  five 
shares  in  the  County  Fire  Office  shbuld 
be  enjoyed  by  his  wife  for  life ;  afler  her 
death,  by  his  daughter  and  her  husband 
for  life;  and  afler  their  decease,  by  his 
heir  in  possession. 

His  fourth  codicil,  of  the  14th  of  Sep- 
tember 1 822,  was  as  follows : — '*  I  do  make 
and  add  this  further  codicil  to  my  will,  re- 
voking and  making  null  and  void  several  of 
the  dispositions  heretofore  made  by  me  in 
my  said  will  and  codicils,  of  all  my  free- 
hold, copyhold,  and  personal  estate  and 
effects  of  all  and  every  kind  and  descrip- 
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tinn :  instead  and  in  the  place  of  such  devise, 
disposition,  and  bequest  thereof,  I  do  give, 
devise,  and  bequeath  all  and  every  my  free- 
bold,  copyhold,  and  personal  estate  and 
effects  of  every  kind  and  description  what- 
soever and  wheresoever  situated,  unto  my 
daughter  Anna  Maria  Hearle,  for  her  life; 
and  from  and  after  the  determination  of 
that  estate,  I  give,  devise,  and  bequeath 
the  same  unto  my  grandson,  John  Graves, 
and  his  heirs,  in  strict  entail,  as  in  my  said 
will  directed,  with  especial  and  positive 
orders,  that  in  case  the  said  John  Graves 
should  not  be  thirty-one  years  of  age 
at  the  time  my  said  estate  shall  devolve 
on  him  by  the  death  of  my  daughter, 
that  he  shall  not  take  or  be  put  in  pos- 
session of  the  same  until  he  shall  have 
attained  such  age  of  thirty-one  years,  but 
that  the  rents  thereof  shall  accumulate, 
and  be  in  the  hands  of  my  trustees,  for 
the  use  and  benefit  of  my  said  grandson 
and  his  heirs.  And  in  failure  of  issue  of 
the  said  J.  Graves,  I  order  that  my  said 
estate  shall  go  and  descend  as  is  by  my 
said  will  directed.  And  I  do  ratify  and 
confirm  the  several  annuities  and  dona- 
tions by  me  In  my  said  will  and  former 
codicils  given  and  bequeathed.  And  I  do 
further  give  and  bequeath  to  my  dear  wife 
one  other  annuity  of  1 00/.,  to  be  paid  her 
in  like  manner  and  with  the  like  restric- 
tions as  the  former  ones  given  her  by  my 
said  will  and  codicils  ;  hereby  in  all  other 
respects  but  what  is  above  mentioned,  con- 
firming my  said  will  and  codicils."  By  a 
fifth  codicil,  the  testator  declared  the  pro- 
perty bequeathed  to  his  daughter  to  be  to 
her  separate  use;  granted  an  annuity  to 
her  husband ;  gave  and  confirmed  to  his 
wife  any  sum  of  money  she  might  be  en- 
titled to  from  the  effects  of  her  late  father, 
or  any  other  friend,  and  ordered  his  exe- 
cutors, in  case  she  died  before  him,  to  fulfil 
her  will  and  disposal  thereof. 

The  will,  and  the  first,  fourth,  and  fiflh 
codicils  were  duly  executed  to  pass  free- 
hold estates. 

llie  testator  died  in  June  1825,  leaving 
his  wife,  Anna  Maria  Hearle  his  daughter, 
and  John  Graves,  (the  only  child  of  a  de- 
ceased daughter  of  the  testator,)  his  heirs- 
at-law.  John  Graves  was  born  in  1811. 
The  effect  of  the  fourth  codicil  upon  the 
devise  in  tlie  will  to  the  testator's  wife,  of 


the  copyhold  estate  called  Plomer  Hill 
House,  was  argued  before  the  Court  of 
Exchequer,  upon  a  special  verdict,  taken 
in  ejectment  brought  against  the  widow, 
and  judgment  was  given  for  the  plaintiff^ 
in  Hilary  term,  1827,  which  was  reversed 
in  error  in  the  Exchequer  Chamber,  in  the 
following  Trinity  term(l).  The  judgment 
in  the  Exchequer  Chamber  was  affirmed 
in  the  House  of  Lords,  thereby  holding, 
that  the  devise  of  Plomer  Hill  House,  in 
the  will,  was  not  revoked  by  the  fourth 
codicil,  mainly  on  the  ground,  that  where 
there  is  a  clear  and  specific  devise,  and  a 
revocation  which  is  only  partial,  the  onus 
probandi  shewing  the  specific  devise  to  be 
revoked,  is  cast  upon  those  who  claim 
under  the  revocation,  who  must  shew  it  to 
be  as  clear  as  die  devise ;  and  that  here  there 
did  not  appear  an  intention  to  revoke  the 
devise  (2). 

In  1825,  J.  Graves,  by  his  next  friend, 
filed  the  bill  in  this  cause  against  the  widow, 
the  daughter  and  her  husband,  and  the 
trustees,  to  have  the  trusts  of  the  will  and 
codicils  carried  into  execution,  and  the 
rights  of  the  parties  under  them  ascer- 
tained. On  the  hearing,  before  the  Vice 
Chancellor,  in  December  1833  (3),  a  case 
was  directed  for  the  opinion  of  the  Court 
of  King*s  Bench,  on  the  question,  **  Whe- 
ther, imder  the  will  and  codicils  of  the  said 
testator,  (subject  to  the  preceding  estates 
for  life,)  the  said  plaintiff  (John  Graves) 
takes  an  estate  for  life,  or  an  estate  in  tail 
male,  or  an  estate  in  tail  general,  in  the 
real  estate  of  the  said  testator  respec- 
tively, and  what  is  the  estate  which  the 
said  plaintiff  (John  Graves)  takes,  in  each 
of  the  estates  in  Buckinghamshire  and 
Cornwall,  under  the  said  will  and  codicils." 
This  order  was  confirmed,  on  appeal,  by 
the  Lord  Chancellor,  in  April  1835.  The 
case  was  heard  before  the  Court  of  King's 
Bench,  in  Michaelmas  term,  1 835 ;  and  the 
Judges  of  that  court,  by  their  certificate  of 


(1)  Hicks  V.  Doe  dem.  Hearle,  1  You.  &  Jer. 
470. 

(2)  Doe  dem,  Hearle  v.  Hicks,  8  Ding.  475. 

(3)  The  case  is  reported  in  6  Sim.  391,  and  4 
Law  J.  Rep.  (n.s.)  Chanc.  239,  on  the  questions  of 
priority  in  respect  of  the  annuities ;  of  cumulatiTO 
or  substituted  legacies  ;  and  of  the  primary  liability 
of  oertain  estates  to  a  mortgage  under  a  settlement ; 
but  not  on  the  points  now  stated. 
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the   Snd   of  February   1836,  certified  as 
follows : — 

*'Ti)is  case  has  been  argued  before  us 
by  counsel,  and  we  are  of  opinion,  that  the 
plaintiff  (John  Graves)  takes  an  estate  for 
life,  in  each  of  the  estates  in  Buckingham- 
shire and  Cornwall,  under  the  will  and 
codicils  mentioned  therein. 

"J.  Patteson. 

"J.  Williams. 

"John  Taylor  Coleridge." (4) 

Jan.  SO. — The  case  was  argued,  first,  on 
the  question  of  whether  the  certificate  of 
the  Court  of  King's  Bench  should  be  con- 
firmed. 

Mr.  K.  Bruce  and  Mr,  BazalgeUe^  Mr. 
Jacob  and  Mr,  Koc^  Mr.  Girdlestone  and 
Mr.  Patch,  Mr.  Wigram  and  Mr.  Sharpen 
for  the  different  parties. 

The  following  authorities  were  cited  : — 

Wight  V.  Leigh,  15  Ves.  564. 
Bristow  V.  Boothby,  2  Sim.  &  Stu.  465 ; 

s.  c.  5  Law  J.  Rep.  Chanc.  88. 
Langley  v.  Baldwin,  1  Eq.  Ca.  Abr.  185. 
Gretton  v.  Harvard,  6  Taunt.  94. 
Pier  son  v,  Vickers,  5  East,  548. 
Goodtitle  dem.    Sweet  v.   Herring,   1 

East,  264. 
Morse  v.  Marquis  of  Ormonde,  5  Madd. 

99. 
Ellicomhe  v.  Gompertz,  S  Myl.  &  Cr. 

127. 
Robinson  v.  Robinson,  1  Burr.  88. 
Doe  dem.  Cole  v.  Goldsmith,  7  Taunt. 

209. 
Doe  dem.   Wright  v.  Jesson,  5  Mau.  & 

Selw.  95. 

Feb.  2. — The  Vice  Chancellor — It 
very  much  struck  me,  when  this  matter 
was  brought  before  me,  on  Saturday,  and 
since  that  time  I  have  read  over  the  case, 
and  all  the  cases  that  were  cited,  and  I  must 
say,  that  according  to  my  opinion,  there 
is  no  sufficient  ground  for  disturbing  the 
certificate  of  the  Court  of  King's  Bench. 
If  the  matter  had  been  presented  to  the 
notice  of  the  Court  independently  of  the 
decision  of  the  House  of  Lords,  where  the 
judgment  of  the  Exchequer  Chamber  was 

(4)  5  Ad.  &  El.  38;  t.  c.  5  Law  J.  Rep.  (n.s.) 
K.B.  14«. 


affirmed,  which  reversed  the  judgment  of 
Chief  Baron  Alexander,  I  cannot  but  think 
that  there  would  have  been  strong  grounds 
for  holding,  on  the  words  of  this  codicil, 
(which  are  untechnical  in  the  highest  de- 
gree, and  do  not  fall  within  the  rule  that 
Mr.  Koe  has  cited  from  the  mouth  of  Lord 
Redesdale — namely,  the  rule,   that  tech- 
nical words  shall  have  their  legal  effect, 
unless  from  subsequent  inconsistent  words 
it  is  very  clear   that  the  testator  meant 
otherwise,) — from  the  words  the  testator 
has  used  in  the  fourth  codicil,  that  the  true 
intent  was  to  make  the  variation  such  as  it 
is,  by  giving  all  the  freehold,  copyhold, 
and  personal  estate  in  the  manner  in  which 
he  made  the  particular  limitation  of  the 
particular  estate  in  the  will ;  and  the  expres- 
sion is,  "unto  my  grandson  John  Graves, 
and  his  heirs  in  strict  entail."  Now,  those, 
no  doubt,  are  to  a  certain  extent  words  of 
a  popular  nature ;  but,  nevertheless,  the 
words  *'  strict  entail"  have  acquired  a  cer- 
tain technical  sense ;  and  primd  facie,  if  a 
testator  talked  of  settling  an  estate  on  a 
man  and  his  heirs  in  strict  entail,  I  do  not 
suppose,  that  any  lawyer  would  imagine 
that  it  was  intended  that  the  first  taker 
should  be  tenant  in  tail ;  he  would  conclude 
that  the  first  taker  should  be  only  tenant 
for  life,  and  that  those  persons  who  were 
designated,  whoever  they  might  be,  should 
take  in  succession.  Then  the  testator  says, 
"as  in  my  said  will  directed."    There  you 
have  a  plain  reference,  as  it  appears  to  me« 
without  any  straining  of  the  words,  to  the 
particular  modes  of  limitation,  which  by 
the  will  were  made  applicable  to  the  estates 
thereby  given.     Then  he  gives  with  this 
additional   clause  "especial  and  positive 
orders,  that  in  case  the  said  John  Graves 
shall  not  be  thirty- one  years  of  age  at  the 
time  my  said  estates  shall  devolve  on  him 
by  the  death  of  my  daughter,  that  he  shall 
not  take  or  be  put  in  possession  of  the 
same  until  he  shall  have  attained  such  age 
of  thirty-one  years,  but  that  the  rents  and 
profits  thereof  shall  accumulate."   Now,  if 
you  hold  that  the  true  intent  of  this  devise 
is,  that  he  shall  take  as  tenant  in  tail,  that 
clause  becomes  void, — you  have  nothing 
to  do  but  to  suffer  a  common  recovery,  and 
there  is  an  end  of  it ;  whereas  it  is  plain, 
that  the  testator  meant  that  that  should  be 
a  part  of  the  provision  which  can  only  be 
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made  to  take  eflfect,  by  holding  that  John 
Graves  should  take  an  estate  for  life.  Then 
he  goes  on,  and  directs  that  this  accumula- 
tion shall  "  be  in  the  hands  of  the  trustees, 
for  the  use  and  benefit  of  my  said  grand- 
ion,  and  his  heirs  ;'*  which  rather  implies 
that  it  should  be  for  the  use  and  benefit  of 
him  and  his  heirs,  in  the  sense  that  they 
shall  have  the  use  and  benefit  of  it,  which 
would  imply  that  they  would  take  in  re- 
mainder after  him.  Then  he  says,  ''And 
in  failure  of  the  issue  of  John  Graves,  I 
order  that  my  said  estates  and  effects  shall 
go  and  descend  as  is  by  my  said  will  di-* 
rected.''  If  a  strict  construction  were  given 
to  these  words,  *'  in  failure  of  issue,"  they 
'*  shall  go  and  descend,"  the  direct  effect 
would  be  to  prevent  their  going  and  de- 
scending at  all,  as  in  the  will  directed, 
because  the  limitation  over  would  be  too 
remote,  they  being  made  to  take  effect  on 
a  general  failure  of  issue,  without  there 
having  been  in  the  will  a  limitation  *'to 
issue,"  correlative  with  the  general  expres- 
sion **  of  issue,"  found  in  this  particular 
clause.  That  mode  of  construction,  there- 
fore, it  appears  to  me,  so  far  from  effecting 
the  disposition,  would  manifestly  defeat  it; 
and  on  the  whole,  especially  when  I  con- 
sider what  a  view  was  taken  of  the  case, 
with  respect  to  the  Plomer  Hill  estate,  in 
the  House  of  Lords,  it  appears  to  me,  that 
it  would  be  too  much  to  say,  that  the  cer- 
tificate of  the  Judges  of  the  Court  of  King's 
Bench  is  wrong.  On  the  contrary,  my  own 
opinion  is,  that  it  is  right. 

There  is  one  observation  which  has 
occurred  to  me,  on  reading  the  report  of 
the  case  in  the  House  of  Lords,  which  is 
this :  it  is  very  remarkable,  that  my  Lord 
Chief  Justice  Tindal,  in  giving  the  opinion 
of  all  the  Judges,  states,  that  Qiey  were  not 
all  agreed  on  all  the  parts,  but  that  though 
they  did  not  all  agree  in  every  particular 
part  of  the  case,  they  all  agreed  in  the 
general  result  (6).  It  is  a  very  remarkable 
thing,  that,  for  the  purpose  of  putting  a 
construction  on  the  devise  of  a  real  estate, 
his  Lordship  expressly  refers  to  the  second 
and  third  codicils,  which  were  unattested. 
This  is  a  very  singular  thing,  and  might 
have  afforded  room  for  some  cavil  against 


portions  of  the  reasoning  on  which  the 
judgment  proceeds.  It  is  observable,  how- 
ever, that  that  course  of  reasoning  is  likely 
to  be  established,  because  both  wills  and 
codicils  must  now  have  the  same  attesta- 
tion. 

I  think  that  I  ought  not  to  disturb  the 
certificate. 

[The  sum  of  3,479/.  was  reported  to  be 
due  to  the  defendant,  the  widow,  for  arrears 
of  the  annuities.  It  was  argued,  secondly, 
on  the  question,  whether  the  arrears  of  the 
annuity  due  to  the  widow  ought  to  be  raised 
and  paid  by  sale  or  mortgage  of  the  estates 
charged  with  the  annuity.  I'he  case  of 
Cupit  V.  Jackson  (6)  was  cited.] 

The  VicB  Chancellor. — I  do  not  think 
that  the  authority  of  Cujnt  v.  Jackson  has 
any  relation  to  the  present  case.  In  that 
case,  John  Jackson  the  elder  seems  to  have 
been  seised  in  fee  ;  and  on  the  occasion  of 
the  marriage  of  his  first  daughter  Eliza- 
beth Jackson,  with  a  person  of  the  name  of 
Thomas  Brailsford,  he  settled  the  estate  so 
that  there  should  be  a  certain  annuity  for 
himself  for  life,  then  an  annuity  to  his  wife 
for  life,  and  then  an  annuity  to  T.  Brails- 
ford.  Hannah  Jackson,  who  was  the  wife 
of  the  settlor,  died  in,  the  year  1778,  and 
then  it  appears  that  John  Jackson,  her  hus- 
band, married  a  second  time,  and  he  had 
issue  by  that  wife  a  son,  John  Jackson  the 
younger,  and  also  a  daughter .  Elizabeth, 
against  whom,  by  mistake,  the  bill  seems 
to  have  been  filed.  She  had  no  interest. 
The  settlor,  by  his  will,  as  stated  on  the 
face  of  the  case,  devised  the  tenements  in 
question,  charged  with  the  annuity,  to  John 
Jackson  the  younger,  in  fee ;  and  then  he 
died  in  the  year  1780,  and  Thomas  Brails- 
ford  became  the  sole  annuitant,  and  the 
annuity  was  paid  to  him,  with  more  or  less 
regularity,  during  his  life :  he  died,  and 
by  his  will,  appointed  a  certain  person  his 
executrix,  who  filed  the  bill  against  John 
Jackson  the 'younger,  at  that  time  seised  in 
fee  of  the  estate,  subject  to  the  arrears  of 
the  annuity.  The  whole  amount  of  those 
arrears  was  tlien  finally  determined,  and 
there  being  but  one  demand,  which  at  all 


(5)  See  8  Bingr.  480. 


(6)  M'Clel.  495. 
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events  must  in  some  manner  have  been 
raiseable  out  of  the  estate,  the  Lord  Chief 
Baron  thought  that  the  whole  amount  of 
the  arrears  having  been  ascertained,  and 
the  estate  charged  with  the  annuity,  being 
in  the  hands  of  the  defendant,  who  was 
seised  in  fee  simple  of  it,  — it  was  a  right 
thing   that   the    amount   of  those   arrears 
should  be  raised  by  the  sale  or  mortgage 
of  the  estate.    That  case  appears  to  me  to 
have  no  relation  whatever  to  the  present, 
because  in  the  present  case,  the  estate,  out 
of  which  it  is  proposed  that  the  arrears  of 
the  annuity  shall  be  raised,  happens  now 
to  be  subject  to  settlement,  as  I  understand 
it,  to  Mrs.  Hearle,  for  life,  with  remainder 
to  J.  Graves  for  life,  with  certain  contin- 
gent remainders  to  the  first  and  other  sons 
in  tail,  or  some  other  person.  I  do  not  mean 
to  give  any  opinion  as  to  what  estates  the 
issue  would  take,  or  to  advert  particularly 
to  them,  but  there  are  certain  remainders 
over.  The  annuitant  being  alive,  and  some 
arrears  having  become  due,  the  amount  of 
which  arrears  I  admit  is  now  ascertained, 
it  is  proposed,  that  this  Court  shall  make  a 
decree  to  raise  the  amount  of  those  arrears, 
by  sale  or  mortgage,  out  of  the  settled 
estate.     No  case  can  be  produced  as  an 
authority  for  such  a  proceeding  ;  and  it  ap- 
pears to  me,  that  unless  the  Court  finds  it 
necessary  to  make  a  decree  for  the  sale  of 
the  estate  for  some  other  purpose,  there 
would  be  no  ground  whatever  for  making 
a  direction,  that  the  amount  of  those  arrears 
now  ascertained,  but  which  will  be  liable 
very  probably,  in  the  course  of  a  succession 
of  years,  to  fluctuate  —  that  there  is  no 
case  whatever  which  authorizes  me  to  say, 
that  those  arrears  shall  be  raised  in  this 
manner.     I  do  not  understand  that  it  is 
necessary  now  to  give  any  direction  for  the 
sale  or  mortgage  of  the  real  estate,  for  any 
purpose ;  and  my  opinion,  therefore,  is,  that 
all  that  can  be  done  at  present,  is  to  let  the 
matter  go  on ;  and  if  the  future  rents  in- 
crease, the  arrears  will  be  diminished,  and 
for  aught  I  know,  they  may  ultimately  be 
paid.     I  should  feel  great  reluctance  to  do 
that  which  is  novel,  and  which  is  not  sup- 
ported by  any  principle  that  I  have  heard 
adduced,  or  by  any  case  that  has  been 
cited. 


.} 


BROWN  V,  WEATHERBY. 


v.c. 

Feb.  1 9,  20 

Pleading — Parlies — Heir'at-Latv — Stat. 
47  Geo.  3.  c.  74,  andS^4>  Will,  4.  c.  104, 
Creditors*  Suit  ^Partnership  Debts. 

A  joint  creditor  of  a  partnership  is  en* 
titled  to  sustain  a  bill  for  the  administration 
in  one  suit  of  the  real  and  personal  estates 
of  several  deceased  partners,  against  their 
representatives  and  the  surviving  partners. 

The  heir-at'law  is  a  necessary  party  to  a 
suit  for  administering  the  real  assets  of  a 
deceased  debtor,  under  the  acts  47  Geo.  3. 
St.  2.  c.  74,  or  3  <J-  4  fVill.  4.  c.  104. 

IVeeks  v.  Evans,  7  Sim.  546,  s.  c.  5 
Law  J.  Rep.  (n.s.)  Chanc.  16,  overruled. 

The  principal  facts  of  this  case  are  stated 
in  the  report  of  Brown  v.  Douglas  (ante, 
p.  14),  upon  the  demurrer  of  other  defen- 
dants to  the  same  bill.  Afler  the  demurrer 
of  such  other  defendants  was  allowed,  the 
bill  was  amended  by  stating,  that  Sedgwick 
died  seised  of  certain  real  estate,  and  had  by 
his  will,  afler  charging  his  real  estate  with 
the  payment  of  his  debts,  given  all  his  real 
and  personal  estate  to  his  wife,  the  defen- 
dant Anne  Sedgwick,  and  appointed  Stanton 
and  one  Cotton,  his  executors ;  that  Cotton 
had  renounced  probate,  and  Stanton  alone 
had  duly  proved  the  will ;  that  Anne  Sedg- 
wick, as  devisee  of  the  real  estate,  had 
entered  into  possession  thereof;  that  the 
defendant  Weatherby  and  R.  Gibson,  two 
of  the  executors  of  Douglas,  renounced 

Srobate  of  his  will,  and  the  defendant  Anne 
Douglas,  his  widow,  alone  duly  proved 
the  samcj  and  took  upon  herself  the  exe- 
cution thereof,  power  being  reserved  to 
J.  H.  Douglas,  the  son,  to  come  in  and 
prove  the  same,  which  it  is  alleged  he  had 
not  yet  done,  but  that  he  had  acted  in  the 
execution  of  the  will,  and  possessed  him- 
self of  part  of  the  testator's  personal  estate. 
There  was  also  added  by  amendment  to 
the  former  prayer,  a  further  prayer  that 
an  account  might  be  taken  of  the  real  es- 
tate of  Sedgwick,  and  that  the  same  might 
be  sold  under  the  decree  of  the  Court,  and 
that  an  account  might  be  taken  of  the  rents 
and  profits  of  the  said  estates,  received  by 
his  widow,  and  that  she  might  be  decreed 
to  answer  what  should  appear  to  be  due 
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from  her  on  such  account,  and  that  such 
rents  and  profits  and  the  proceeds  of  such 
sale  might  be  applied  in  payment  of  his 
debts,  so  far  as  the  same  should  be  neces- 
sary or  would  extend,  and  in  a  due  course 
of  administration. 

The  defendant  Weatherby  demurred  for 
want  of  equity  and  multifariousness.  He 
also  demurred  ore  tenus,  for  want  of  the 
heir-at-law  of  Sedgwick  as  a  party. 

Mr,  Jacob  and  Mr.  J,  Russell,  for  the 
demurrer.  —  The  amended  bill  is  more 
multifarious  than  the  original  bill,  inas- 
much as  the  real  estate  of  Sedgwick  is  now 
sought  to  be  brought  in :  all  the  objections 
to  the  original  bill  therefore  apply,  with  the 
other  objections,  which  are  peculiar  to  the 
present  bill.  The  heir-at-law  of  Sedgwick 
is  moreover  a  necessary  party  as  the  bill 
is  now  framed. 

Lord  Redes.  TV.  p.  171,  4th  edit. 
Graham  v.  Graham j  1  Ves.  jun.  272. 
WiUiamsy.  Whmyates,  %  Bro.C.C.  399. 
Salvidge  yJ  Hyde,  Jac.  151. 
fVinter  v.  Innes,  4  Myl.  &  Cr.  101. 
ffilkinson  v.  Henderson,  I  Myl.  &  K. 
582 ;   s.  c.  2   Law  J.   Rep.   (n.s.) 
Chanc.  191. 
Mr.  K.  Bruce f  for  the  bill. — The  case  is 
identical  in  principle  with  that  which  was 
made  upon  the  original  bill  (1).    With  re- 
gard to  the  demurrer  ore  ienuSf  the  heir- 
at-law  is  only  a  necessary  party,  where  the 
bill  seeks  to  establish  the  will.     The  will 
does  not  carry  the  liability  of  the  real  es- 
tate farther  than  it  is  carried  by  the  statutes 
(2).     The  plaintifl^   do  not  require  the 
presence  of  the  heir  to  establish  their  title, 
and  they  therefore  need  not  make  him  a 
party. 

fVeeks  V.  Evans,  7  Sim.  546 ;  s.  c.  5 
Law  J.  Rep.  (n.s.)  Chanc.  16. 
The  language  of  Lord  Redesdale  shews, 
that  the  plaintiff  may  dispense  with  the 
presence  of  the  heir,  if  he  does  need  to 
^'  quiet  his  title,"  against  any  demand  of 
the  heir. 

Mr.  Jacob  replied. 

The  VicK  Chancellor. — The  case  is 
still  the  same  in  substance,  as  it  was  when 

(1)  Brown  v.  Douglas,  ante,  p.  14. 

(1)  47  Geo.  a.  St.  «.  c.  79 ;  3  &  4  WiU.  4.  c.  104. 


it  came  before  me  on  the  former  demurrer. 
It  seems  to  me,  that  if  the  case  oi  Wilkin^ 
son  V.  Henderson  is  to  stand,  the  present 
suit  is  not  multifarious.  There  were  two 
partners  in  that  case,— one  died,  and  the 
bill  was  filed  against  his  representative 
and  the  surviving  partner ;  and  the  suit  was 
held  to  be  properly  framed.  If  that  be  so, 
I  think  the  principle  must  apply  to  a  case 
constituted  as  the  present  case  is.  The 
representation  on  the  bill  is,  that  the  joint 
estate  is  insufficient  to  satisfy  the  joint 
debts ;  and  the  right  of  the  plaintiff,  who 
represents  parties  that  are  joint  creditors, 
is  to  have  Uie  separate  assets  of  the  part- 
ners, after  satisfaction  of  the  separate  debts, 
applied  in  payment  of  so  much  of  the 
partnership  debts  as  the  joint  estate  cannot 
satisfy.  Now,  for  the  purpose  of  ascer- 
taining what  is  the  surplus  of  the  separate 
estate  of  one  of  the  deceased  partners,  the 
suit  must  be  so  conducted,  that  the  per- 
sons who  are  interested  in  the  separate 
estate  of  the  other  deceased  partner,  may 
know  what  that  surplus  is,  and  be  bound 
by  the  proceedings.  If  this  be  not  done, 
it  is  obvious  the  whole  proceedings  will 
have  to  be  gone  over  again  in  another  suit. 
There  may  he  some  inconvenience,  un- 
doubtedly, in -making  one  suit  to  embrace 
different  estates ;  but  I  am  far  from  thinking 
that  inconvenience  would  be  avoided,  or 
even  lessened,  by  adopting  another  course, 
in  which  the  parties  would  have  to  make 
out  in  a  suit,  respecting  the  s^arate  estate 
of  one  partner,  the  due  administration  in 
another  suit  of  the  separate  estate  of  the 
other  partner;  and  may  thus  be  required 
to  repeat  several  times  the  same  proceed- 
ings. I  shall  look  into  the  case  of  Weeks 
V.  Evans,  on  the  question  which  has  been 
raised  by  the  demurrer  ore  tenus.  Sir 
Samuel  Romilly's  Act  (3\  which  was  pass* 
ed  in  1807,  declared  that  all 'creditors  by 
specialty,  in  which  the  heirs  are  bound, 
shall  be  paid  the  full  amount  of  the  debts 
due  to  them  before  any  of  the  creditors 
by  simple  contract,  or  by  specialty,  in  which 
the  heirs  are  not  bound,  shall  be  paid  any 
part  of  their  demand ;  and  I  have  always 
thought  that  the  heir  was  a  necessary  party, 
where  the  real  estate  was  to  be  made  assets 

(S)  47  Geo.  3.  st.  t.  c.  47. 
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for  the  payment  of  debts  under  that  statute. 
I  was  required,  when  at  the  bar,  to  settle 
the  bill  of  Sir  Thomas  Baring,  in  the  case 
of  Devaynes  v.  Noble  (4),  and  it  was  ray 
impression  then,  and  now,  subject  to  the 
doubt  suggested  by  the  case  which  has 
been  cited,  that  in  administering  real  estate 
devised,  in  a  creditors*  suit,  the  heir-at- 
law  ought  also  to  be  a  party. 

Feb.  20.  —  The  Vice  Chancellor. — 
I  have  been  furnished  by  Mr.  Richards 
with  the  brief  in  Weeks  v.  Evans,  It  was  a 
creditors'  suit  by  two  persons,  on  behalf  of 
themselves,  and  all  other  the  creditors  of 
the  deceased ;  and  it  appears  that  the  de- 
ceased devised  all  his  estate  to  his  wife, 
whom  he  made  his  executrix.  She  proved 
the  will ;  and  it  further  appears,  that,  at 
the  time  of  the  d^ath  of  the  testator,  he 
was  a  trader  within  the  meaning  of  the 
bankrupt  laws.  The  wife  being  the  sole 
defendant,  the  cause  came  on,  I  presume, 
as  a  short  cause  ;  and  the  common  decree 
was  made  in  a  creditors'  suit.  The  minutes, 
as  drawn  up,  merely  directed  accounts  of 
the  personal  estate.  It  seems  that,  at  some 
subsequent  time,  there  was  some  mention 
of  this  cause  to  the  Court ;  for  the  regis- 
trar has  a  note  to  the  following  effect : — 
**  Heir  not  a  necessary  party."  That  is 
also  the  note  on  the  brief  of  counsel.  At 
a  subsequent  time,  there  was  an  application 
in  three  causes,  that  is,  in  the  first  cause; 
— in  a  cause  wherein  J.  Lowe  and  others 
were  plaintiffs,  and  Anna  Evans  was  the 
defendant ;  and  in  a  cause  in  which  Anna 
Owen  and  others  were  plaintifis,  and  Anna 
Evans  was  the  defendant.  An  order  was 
made  on  the  Ist  of  February  1836,  by 
which  the  costs  of  the  heir-at-law  were 
directed  to  be  paid  by  Anna  Evans.  What 
effect  the  other  suits  had  on  the  order,  I 
cannot  tell:^but  there  was  some  sort  of 
arrangement,  by  which  the  heir-at-law  was 
to  have  his  costs  paid.  Otherwise  I  should 
say,  that,  but  for  that  specialty,  the  deci- 
sion is  wrong. 

Demurrer  ore  tenus  allowed,  with~ 
out  costs.     Liberty  to  amend. 

(4)  1  Mer.  5t9. 


SMITH  V.  POOLE. 


v.c.    \ 

Feb.  24.  J 

Statute  of  Limitations — Achnonledgment 
of  Debt — Executor  or  Administrator, 

An  answer  and  inventory  in  the  EcclesiaS' 
tical  Court t  made  on  the  citation  of  the  next- 
of  kin ,  stating  the  debts  due  from  the  estate 
of  the  deceased f  and  signed  by  the  adminis* 
trator,  is  sufficient  to  take  such  debts  out  of 
the  operation  of  the  Statutes  of  Limitation, 

One  Poole  was  indebt^  to  Mrs.  Phoebe 
Smith  on  a  promissory  note,  of  which  he 
was  the  maker,  in  the  sum  of  200/.  Mrs. 
Smith  died,  having  appointed  Poole  her 
executor,  and  bequeathed  the  residue  of 
her  personal  estate,  including  the  debt  on 
the  promissory  note,  to  the  plaintiff.  Poole 
paid  the  interest  upon  the  note  up  to  the 
year  1 823,  when  he  became  embarrassed, 
and  died  intestate  in  1826,  leaving  the 
principal  sum  and  the  interest  from  1823 
unpaid.  The  defendant  took  out  letters 
of  administration  to  the  estate  of  Poole ;  and 
in  answer  to  a  citation  by  the  next-of-kin, 
in  a  suit  of  Poole  v.  Poole,  in  the  Consistory 
Court  of  Lichfield,  the  defendant  in  1832 
put  in  an  inventory  of  the  goods,  chattels, 
and  credits  of  the  intestate,  which  contain- 
ed the  following  statement,  among  other 
particulars. 

''The  exhibitant  further  declares,  that 
there  are  still  outstanding  and  owing,  the 
following  sums  and  claims  against  the 
estate  of  the  said  deceased,  from  the  seve- 
ral persons  undermentioned,  viz. : — 

Ezeootors  of  late  Pluebe  Smith,  on  note    f  00  O  O 

Interest  thereon  from  Oct.  1,  1823,  to/     oc  rk*y^ 

Apfill,18S« \    ^^^  ^ 

Balance  of  principal  and  interest  due . .  " 

The  inventory  was  signed  by  the  defen- 
dant. No  other  payment,  promise,  or 
acknowledgment  of  the  debt  appeared  to 
ha^e  been  made;  and  the  question  was, 
whether  this  was  a  sufficient  acknowledg- 
ment in  writing  of  the  debt,  to  take  it  out 
of  the  operation  of  the  statutes  21  Jac.  1. 
c.  16,  and  9  Geo.  4.  c.  14. 

Mr,  Jacob  and  Mr,  Lovat,  for  the  plain- 
tiff, cited — 

Freakley  v.  Fox,  9  B.  &  C.  130 ;  s.  c, 
7  Law  J.  Rep.  K.B.  148. 
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TuUock  V.  Dtmriy  Ry.  &  Moo.  416. 
MounUtephen  v.  Brooke^  3  B.  &  Aid. 
141. 
Mr,  K.  Bruce  and  Mr,  Anderdon,  for 
the  defendant. — The  acknowledgment  of 
the  existence  of  the  debt  is  not  enough : 
to  be  of  value  of  itself,  the  acknowledgment 
roust  be  evidence  of  a  promise  to  pay.  This, 
if  an  acknowledgment,  is  unaccompanied 
by  any  promise,  and  made  under  circum- 
stances upon  which  no  promise  can  be  im- 
plied. The  act  of  9  Geo.  4.  does  not  make 
that  to  be  evidence  of  the  debt,  which  was 
not  previously  evidence ;  although  it  de- 
clares, that  some  things  which  were  suffi- 
cient to  establish  a  demand  before  that  act, 
shall  not  aflerwards  be  sufficient.  The 
question,  whether  the  signature  of  the 
document  in  the  Ecclesiastical  Court  is 
sufficient  to  take  the  case  out  of  the  statute, 
is  a  purely  legal  question,  and  the  defen- 
dant insists  upon  his  right  to  have  it  tried 
in  a  court  of  law. 

The  Vice  Chancellor,  after  advert- 
ing to  a  peculiarity  in  the  form  of  the  note, 
which  had  been  mentioned  in  argument, 
but  upon  which  his  Honour  did  not  consider 
that  any  point  in  the  cause  turned,  said, 
that  the  only  question  was«  whether  at  the 
time  of  filing  Uie  bill  there  had  been  such 
an  acknowledgment  of  the  debt  by  the  de- 
fendant, as  to  take  the  case  out  of  the  ope- 
ration of  the  statute.  He  saw  no  necessity 
for  sending  this  question  for  trial,  in  a  court 
of  law.     His  Honour  then  read  so  much 
of  the  document  or  inventory  which  had 
been  signed,  and  put  in  by  the  defendant 
in  the  Ecclesiastical  Court,  as  related  to 
the  debt  in  question,  and  the  account. of 
assets  of,  and  claims  against  the  estate ; 
and  observed,  that  it  was  quite  impossible 
that  any  one  could  fail  in  distinguishing 
npon  the  face  of  the  account,  the  sums 
which  were  inserted  as  debts,  from  those 
which  were  described  as  claims  merely ; 
and  that  the  sum  in  question  was  clearly 
represented  as  a  debt.     The  result  was, 
that  diere  was  distinct  evidence,  that  in 
the  year  1832,  the  party  who  was  now 
sued,  admitted  that  the  debt  which  was 
the  subject  of  this  suit,  was  then  due ;  and 
it  followed,  that  in  this  court  the  party  to 
whom  that  debt  belonged,  was  entitled  to 
have  an  account  taken  of  the  assets.     His 
New  Sbrirs,  X.^Chanc. 


Honour  said,  that  by  the  statement  of  the 
pleadings  in  Tullock  v.  Dunn^  it  appeared, 
that  the  declaration  averred  promises  by 
the  executors;  but  from  the  expressions 
which  Lord  Tenterden  is  reported  to  have 
used  in  his  judgment,  it  seemed  that  the 
evidence  which  had  been  adduced  to  prove 
the  acknowledgment  of  the  debt  by  all  the 
executors,  did  not  amount  to  proof  of  a 
promise  by  all  of  them.  The  plaintiff  in 
that  case  was  therefore  properly  nonsuited. 
Here,  the  administrator  had  clearly  ad- 
mitted the  existence  of  the  debt,  and  an 
account  of  the  debts  and  assets  must  con- 
sequently be  taken. 

Decree  acccrdtngly. 


M.R. 
Jan 


.R.     \ 
.  14.  j" 


BAINBRIOOB  V»  BLAIR. 


Practice, — Receiver,  Discharge  of. 

A  receiver  of  an  estate  had  been  appointed 
on  the  application  of  the  plaintiff,  one  of  the 
trustees  having  been  guilty  of  misconduct, 
and  the  other  trustees  being  incapacitated. 
New  trustees  were  afterwards  appointed  by 
the  Court,  and  an  application  now  made  by 
the  plaintiff,  that  the  receiver  might  be  dis^ 
charged,  was  resisted  by  legatees,  whose 
legacies  were  charged  upon  the  estate ;  but 
there  being  no  personal  objection  to  the  trus* 
tees,  and  they  undertaking  (without  entering 
into  recognizances,)  to  pay  their  accounts 
half-yearly,  as  the  receiver  had  done,  the 
receiver  was  ordered  to  be  discharged. 

The  testator  in  this  cause,  by  his  will, 
dated  in  June  1818,  gave  and  devised  his 
real  and  personal  estate  to  three  trustees, 
upon  trust,  after  payment  of  his  debts  and 
legacies,  for  the  plaintiff  during  her  life, 
with  remainder  to  her  first  and  other  sons 
in  tail. 

This  suit  was  instituted  for  the  adminis- 
tration of  the  testator's  estate,  and  in  May 
1835,  a  receive/  was  appointed  upon  the 
application  of  the  plaintiff  (1).  Mr.  Blair, 
<me  of  the  trustees,  and  the  only  trustee 
who  had  taken  any  active  part  in  perform- 
ing the  trusts  of  the  will,  afterwards  became 
bankrupt,  and  in  May  1835,  three  new 
trustees  were  appointed  by  the  Court  in 

(1)  See  4  Law  J.  Rep.  (n.s.)  Chanc.  iOT, 

2C 


I 

I 


194 


CASES  IN  CHANCERY : 


the  place  of  the  three  trustees  appointed 
by  the  will  (2). 

In  1838,  the  tenant  for  life  died,  and  her 
eldest  son,  who  had  become  entitled  to  the 
trust  property,  now  presented  a  petition, 
praying,  that  the  receiver  might  be  dis- 
charged. The  petition  stated,  that  the 
new  trustees  were  willing  to  act  in  the 
trusts,  and  that  the  expense  of  a  receiver 
might  thus  be  avoided. 

The  trust  estate  produced  about  2,000/. 
a  year,  but  it  was  subject  to  charges,  which 
amounted  altogether  to  15,000/.  There 
was,  however,  a  sum  of  near  9,000/.  consols, 
standing  to  the  credit  of  the  cause,  to  meet 
these  incumbrances.  The  Master  had  not 
made  any  report  of  the  amount  of  debts 
and  legacies.  All  the  legatees  whose  le- 
gacies were  charged  upon  the  real  estate, 
were  parties  to  the  suit. 

Mr.  Pemberton  and  Mr,  Daniel  appear- 
ed in  support  of  the  petition  ;  and  con- 
tended, that  as  the  new  trustees  were  re- 
sponsible persons,  and  were  ready  to  pay 
the  money  which  they  received  into  court, 
there  was  no  reason  why  the  receiver 
should  be  continued  at  an  annual  expense 
of  about  140/.,  such  receiver  having  been 
originally  appointed  upon  the  application 
of  the  plaintiff*,  and  because  the  former 
trustees  had  either  been  guilty  of  mis- 
conduct or  had  been  incapacitated. 

Mr,  S,  Sharpe  appeared  for  the  legatees, 
and  insisted,  that  the  receiver  was  ap- 
pointed for  the  benefit  of  all  parties  inter- 
ested, and  that  the  claim  of  the  legatees 
was  prior  to  the  claim  of  the  plaintiff;  and 
that  the  legatees  had  relied  on  the  receiver 
for  protection,  without  regard  to  the  new 
trustees. 

Davis  V.  the  Duke  of  Marlborcugh^  2 

Swanst.  108. 
Murrough  v.  French,  2  Mol.  498. 

Mr,  Pemberton  replied. 

The  Master  of  the  Rolls. — There  is 
no  doubt  that  where  a  receiver  is  appointed 
under  the  authority  of  the  Court,  he  is  ap- 
pointed for  the  benefit  of  all  parties  inter- 
ested ;  and  that  he  is  not  to  be  discharged 
merely  on  the  application  of  the  party  at 
whose  instance  he  was  appointed.  This, 
however,  is  not  a  case  in  which  it  is  pro- 


posed to  deprive  one  party  of  the  protec- 
tion he  had  by  means  of  the  receiver; 
but  what  is  asked  is,  that  the  trustees 
should  occupy  the  place  of  the  receiver  and 
receive  the  rents  and  profits,  and  apply 
them  in  the  same  way  as  the  receiver  has 
been  directed  to  apply  them.  The  only 
way  in  which  the  parties  can  be  prejudiced 
is  this,  that  whereas  the  receiver  had  given 
security  for  the  due  performance  of  his 
duty,  the  trustees  would  perform  it  in  the 
execution  of  their  trust,  and  without  giving 
security.  It  is  said,  that  these  trustees 
had  been  appointed  in  the  absence  of  the 
persons  who  now  oppose  this  application ; 
but  the  answer  is,  that  the  latter  were 
parties  to  the  cause,  and  were  served  with 
all  the  proceedings.  The  rejoinder  is,  that 
we  had  no  occasion  to  look  at  the  charac- 
ter or  responsibility  of  the  new  trustees, 
because  there  was  a  receiver  on  whom  we 
relied.  The  simple  solution  is,  that  one 
party  ought  to  have  proper  protection,  and 
the  other  ought  not  to  be  unnecessarily 
charged  with  the  costs  of  a  receiver  ;  and 
I  think  I  ought  not  to  continue  the  receiver, 
if  I  am  satisfied  that  he  may  be  discharged 
without  injury  to  the  legatees:  and  the 
question  then  comes  to  this,  whether  there 
is  sufficient  reliance  to  be  placed  in  the 
trustees.  It  would  be  quite  a  different 
case  if  the  receiver  were  discharged,  and 
the  owner  thereby  put  in  possession.  That 
is  not  the  proposal  here.  It  is  proposed 
by  means  of  the  trustees  to  do,  without 
expense,  that  which  is  done  by  the  receiver 
at  the  expense  of  the  owner  of  the  estate  ; 
and  the  only  question  is,  whether  it  can  be 
properly  and  satisfactorily  done.  If  any 
ol^ections  were  shewn  to  the  trustees,  I 
would  not  grant  the  application.  In  the 
absence  of  any  personal  objections  to  the 
trustees,  and  on  the  understanding  that 
they  perform  this  duty  gratuitously,  I  am 
disposed  to  discharge  the  receiver. 

The  trustees  undertook,  without  enter- 
ing into  recognizances,  to  receive  the  rents, 
and  to  pass  accounts  every  half  year  before 
the  Master,  in  the  same  way  as  the  receiver 
had  done,  and  the  Master  of  the  Rolls 
then  ordei'ed  that  the  receiver  should  be 
discharged. 


(2)  1  Beav.  495. 
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Feb.  2.      I         JONES  ».  PHICE. 

Specific  Performance — Devise  to  Trus' 
'?«»  and  their  respective  Heirs  and  /Assigns 
'^(Construction, 

Revise  to  three  trustees  and  their  respec' 
^^  heirs  and  assigns,  with  power  to  the 
**^  trustees  and  their  respective  heirs  and 
^SsigttSt  to  sell  and  to  give  receipts  for  the 
purchase^money ;  and  appointment  of  the 
same  persons  and  their  respective  heirs  and 
assigns^  executors  of  the  will.  One  trustee 
died,  and  the  two  survivors  contracted  to  sell 
the  estate  : — Held,  that  the  will  should  be 
construed,  by  rejecting  the  word  respective  ; 
and  the  estate  being  charged  with  debts,  that 
the  two  surviving  executors  and  trustees 
could  make  a  good  title,  and  give  a  sufficient 
discharge  for  tfte  purchase-money. 

The  testator,  R.  Willding,  by  his  will, 
appointed  his  "  three  friends  T.  Longue- 
vilJe  Jones,  C.  Jones,  and  J.  Taylor,  and 
their  respective  heirs  and  assigns,  the  ex- 
ecutors thereof,'*  and,  having  confirmed  a 
settlement  which  he  had   made,   devised 
some  part  of  his  real  estate  specifically, 
and  bequeathed  certain  legacies,  proceed- 
ed : — '*  I  do  hereby  give  and  devise  unto 
the  said  Thomas  Longueville  Jones,  Charles 
Jones,  and  James  Taylor,  and  to  their  re- 
spective heirs  and  assigns,  all  and  every 
the  residue  and  remainder  of  my  estates, 
both  real  and  personal,  for  ever,  in  trust 
for  the  purposes  hereinafter  set  forth  and 
declared ;  and  first,  that  they,  the  above- 
named  executors  and  devisees  in  trust  of 
this  my  will,  or  their  respective  heirs  and 
assigns,  shall  and  do  sell  and  dispose  of  all 
my  real  estates  so  devised  to  them  by  pub- 
lic auction  or  private  bargain,  and  in  one 
or  more  lots,  as  may  appear  to  them  the 
most  advisable,  and  as  soon  after  my  de- 
cease as  a  purchaser  or  purchasers  can  be 
met  with,  possessing  the  means  to  pay  a 
fair  and  marketable  price  for  the  same  ; 
and  I  hereby  authorize  and  empower  the 
Mid  Thomas  Longueville  Jones,  Charles 
Jones,  and  James  Taylor,  and  their  re- 
spective heirs  and  assigns,  so  to  sell,  re- 
lease, and  convey  all  the  real  estates  herein 
devised  to  them,  and  to  give  legal  receipts 
for  the  consideration- money  that  may  be 
paid  to  them  for  the  same ;  and  I  do  hereby 


declare  it  to  be  my  will,  that  after  such 
receipts  so  given,  the  purchasers  respec- 
tively  shall  be  exonerated  and  discharged 
from  all  obligation  as  to  the  future  appro- 
priation of  the  money  under  the  trusts  of 
this  my  will :  and  I  further  request  the 
executors  of  this  my  will  to  sell  and  con- 
vert into  money  all  my  farming  stock,  fur- 
niture, &c.  as  soon  after  my  decease  as  to 
them  may  appear  proper,  but  without 
prejudice,  as  to  the  furniture,  to  the  ac- 
commodation hereinbefore  given  to  my 
affectionate  wife  Diana;  and  out  of  the 
monies  so  arising,  and  all  other  portions 
of  my  personal  estate,  they,  the  execu- 
tors of  this  my  will,  and  their  respective 
heirs  and  assigns,  are  required  to  pay 
all  my  just  debts,  my  funeral  and  testa- 
mentary expenses,'*  and  certain  legacies 
which  he  then  referred  to.  The  will  then 
proceeded,  '*And  I  hereby  will  and  dis- 
pose of  all  my  real  and  personal  estates  in 
manner  following,  namely,  that  they,  the 
said  T.  L.  Jones,  C.  Jones,  and  J.  Taylor, 
or  their  respective  heirs  or  assigns,  shall 
place  all  the  said  residue  and  surplus  pro- 
ceeds in  some  of  the  public  funds  in  their 
joint  names,  or  upon  mortgage  of  some 
real  estates  of  land,  as  may  appear  to  them 
the  most  proper,  and  all  the  dividends  and 
interest  that  may  arise  and  become  due 
therefrom  is  to  be  received  by  the  execu- 
tors and  devisees  in  trust  for  this  my  will, 
or  their  respective  heirs  and  assigns,  and 
the  produce  by  them  paid**  unto  certain 
legatees  therein  mentioned,  with  bequests 
of  the  same  to  other  persons  in  remain- 
der. And  he  declared  that  his  said  trustees 
and  executors  respectively,  and  their  re- 
spective heirs,  executors,  and  administra- 
tors, should  be  accountable  only  for  such 
monies  as  they  should  actually  and  bond  fide 
receive,  and  that  the  one  should  not  be  an- 
swerable for  the  acts  or  defaults  of  the 
other  or  others  of  them,  but  each  of  them 
for  his  own  acts  and  defaults  only. 

The  testator  died  in  1821,  and  the  will 
was  proved  by  all  the  three  executors.  T. 
L.  Jones  took  the  name  of  Longueville, 
and  aflerwards  died  in  1832,  leaving  the 
defendant,  T.  Longueville,  his  heir-at-law, 
and  having  also  devised  to  him  all  his  trust 
estates.  The  two  surviving  trustees,  C. 
Jones  and  J.  Taylor,  in  1839,  contracted 
for  the  sale  to  the  defendant  Price,  of  ai> 


196 


CASES  IN  CHANCERY: 


estate  of  the  testator,  comprised  in  the 
said  devise.  The  purchaser  was  advised 
that  the  surviving  trustees  could  not  them- 
selves make  a  good  title,  or  give  a  suffi- 
cient discharge  for  the  purchase-money. 
Another  agreement  was  made  in  1840,  to 
the  same  effect  as  the  former,  hut  in  which 
T.  Longueville  was  also  added,  with  the 
two  surviving  trustees,  as  a  party  contract- 
ing to  sell.  It  being  still  objected,  that  the 
vendors  were  not  competent  to  sell,  or  give 
sufficient  receipts  for  the  purchase-money, 
the  bill  was  filed  by  Jones  and  Taylor, 
against  the  purchaser,  and  T.  Longueville, 
and  prayed  a  specific  performance  of  the 
agreement  of  1 889,  or  if  they  should  not 
be  competent  to  do  so,  then  that  the  sub- 
sequent agreement  of  1 840  might  be  spe- 
cifically performed. 

Mr,  K,  Bruce  and  Mr,  Purvis,  Mr,  G. 
Richards  and  Mr,  Parry ^  and  Mr,  Hodgson^ 
for  the  different  parties. 

The  cases  cited  were, — 

Tonnsend  v.  Wilson,  1  B.  &  Aid.  608. 
Hall  v.  DeweSf  Jac.  189. 
Bradford  v.  Beffield,  2  Sim.  264. 
Fisher  v.  Wigg,  1  P.  Wms.  14. 

The  Vice  Chancellor. — The  present 
case  turns  upon  the  construction  of  a  will. 
In  the  case  of  Townsend  v.  Wilson,  the 
question  arose  upon  a  deed,  in  which  a 
power  of  sale  was  reserved  to  three  persons 
and  their  heirs,  and  one  having  died,  the 
Court  of  King's  Bench  held,  t£at  a  good 
title  could  not  be  made  by  the  two  survi- 
vors. In  Htdl  V.  DeweSf  the  original  arti- 
cles had  provided,  that  in  the  settlement 
to  be  made,  a  power  should  be  contained, 
enabling  a  person  there  named,  with  the 
consent  and  approbation  of  the  three  trus- 
tees, their  heirs  or  assigns,  but  not  other- 
wise, to  make  sale,  &c.  A  new  trustee 
being  appointed  instead  of  one  who  retired, 
the  question  was,  whether  the  power  could 
be  exercised  with  their  consent.  Lord 
Eldon  said,  that  he  did  not  agree  with  the 
decision  in  Tonmsend  v.  Wilson;  and  he 
asked  whether  the  Court  of  King's  Bench 
considered  that  the  two  surviving  trustees, 
and  the  heirs  of  the  deceased  trustee,  were 
to  act  together :  observing,  that  it  was  one 
thing  to  say,  that  the  survivors  should  not 
get  until  another  was  appointed,  and  a  dif- 


ferent thing  to  say,  that  the  heirs  of  the 
deceased  trustee  could  act  in  the  meantime. 
Then  the  case  of  Bradford  v.  Belfield  was 
a  case  of  a  conveyance  by  deed  to   one 
Whidborne,  his  heirs  and  assigns,  in  trust, 
upon  request  to  him  or  them  for  that  pur- 
pose, made  by  Baker,  (who  was  a  mort- 
gagee,) his  executors,  administrators^  and 
assigns,  to  sell  and  dispose  of  the  fee- sim- 
ple and  inheritance  of  the  estate.     Whid- 
borne died,  and  his  heir,  at  the  request  of 
the  executors  of  Baker,  conveyed  the  estate 
in  fee  to  the  plaintiff  Bradford,  in  trust  to 
sell.     Bradford  sold  the  estate  to  the  de- 
fendant Belfield;    and  the  question   was, 
whether  that  was  a  proper  mode  of  dealing 
with  the  estate.     I  thought  it  was  not  a 
course  which   was  justifiable   under   the 
provisions  of  the  original  trust  deed. 

This  case,  however,  is  upon  a  will ;  and 
there  is  of  necessity  a  less  degree  of  rigour 
observed  in  the  construction  of  the  words 
of  a  will,  than  is  required  in  the  construc- 
tion of  a  deed.  It  appears  to  me,  that  un- 
less the  word  "respective"  be  rejected,  it  is 
impossible  to  put  any  construction  upon 
this  will.  The  testator,  in  the  first  place, 
says,  *'  I,  Richard  Willding,  do  make  this 
my  last  will  and  testament,  in  manner  fol- 
lowing, and  do  nominate  and  appoint  my 
three  friends,  Thomas  Longueville  Jones, 
his  brother  Charles  Jones,  and  James  Tay- 
lor, and  their  respective  heirs  and  assigns, 
the  executors  thereof."  It  certainly  ap- 
pears, that  the  testator  must  have  had  a 
very  imperfect  notion  of  the  meaning  of 
the  words  which  are  here  used.  I  appre^ 
hend,  that  the  Ecclesiastical  Court  would 
not  consider  that  the  executorship  should 
go  to  the  heirs  of  the  three  devisees  and 
executors,  or  to  the  assigns  of  the  three. 
Of  what  are  the  persons  so  described,  to  be 
assigns  ?  Of  course,  the  executor  of  the 
surviving  executor  would  be  the  person 
entitled  to  become  the  legal  personal  re- 
presentative of  the  testator.  The  testator 
goes  on, — **  I  give  and  devise  unto  the 
said"  three  persons,  "  and  to  their  respec- 
tive heirs  and  assigns,  all  and  every  the 
residue  and  remainder  of  my  estates,  both 
real  and  personal,  for  ever,  in  trust  for  the 
purposes  hereinafler  set  forth  and  declared ; 
and  first,  that  they,  the  above-named  exe- 
cutors and  devisees  in  trust,  of  this  my 
will,  or  their  respective  heirs  and  assigns. 
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shall  and  do  sell  and  dispose  of  all  my 
real  estates  so  devised  to  them."  This  is 
nonsense  as  it  stands.  If  no  person  could 
Bell  but  the  three  trustees  and  their  heirs 
and  assigns,  there  never  could  be  a  sale. 
There  could  have  been  no  heirs  existing  at 
the  same  time  with  their  ancestors,  and  no 
assignees  before  there  had  been  any  assign- 
ment. The  testator  then  empowers  the 
same  three  gentlemen,  and  their  respective 
heirs  and  assigns,  so  to  sell,  release,  and 
convey  all  the  real  estates. thereby  devised 
to  them,  and  to  give  l^;al  receipts  for  the 
consideration-money  that  may  be  paid  to 
them  for  the  same.  There  then  comes 
that  part  of  the  will  in  which  the  debts  are 
chained  :  "  and  I  do  hereby  declare  it  to 
be  my  will,  that  after  such  receipts  so 
given,  the  purchasers  respectively  shall 
be  exonerated  and  discharged  from  all 
obligations  as  to  the  future  appropriation 
of  the  money  under  the  trusts  of  this  my 
will :  and  I  further  request  the  executors 
of  this  my  will  to  sell  and  convert  into 
money  all  my  farming  stock,  furniture,  &c. 
as  soon  afler  my  decease  as  to  them  may 
appear  proper,  but  without  prejudice,  as  to 
the  furniture,  to  the  accommodation  here- 
inbefore given  to  my  wife.  And  out  of 
the  m6nies  so  arising,  and  all  other  por- 
tions of  my  personal  estate,  they,  the  exe- 
cutors of  this  my  will,  and  their  respective 
heirs  and  assigns,  are  required  to  pay  all 
my  just  debts,  my  funeral  and  testamentary 
expenses."  It  appears  to  me,  that  the 
money  to  arise  from  the  sale  of  the  real 
estate,  and  the  money  arising  from  the 
personal  estate,  are  both  made  applicable 
to  the  payment  of  debts ;  otherwise,  there 
would  be  an  useless  and  unmeaning  change 
of  language  in  that  part  of  the  will,  where 
he  directs,  that  *'  out  of  the  monies  so 
arising,"  the  executors  are  to  pay  the  debts. 
I  think,  the  charge  of  debts  upon  the 
"  monies,"  applies  to  the  proceeds  both  of 
the  real  and  personal  estate.  The  testator 
afterwards  directs,  that  several  legacies 
•hall  be  paid  out  of  the  fund,  which  must 
consist  both  of  the  real  and  personal  estate, 
«>d  then  he  says,  "  I  hereby  will  and  dis- 
pose of  all  the  residue  or  surplus  proceeds 
of  all  my  real  and  personal  estates  in  man- 
ner fallowing."  By  the  surplus  proceeds, 
'swst  be  meant  the  fund  which  would  re- 
main after  payment  of  both  the  debts  and 


legacies ;  "  that  they,  the  said  Jones,  Jones, 
and  Taylor,  and  their  respective  heirs  and 
assigns,  shall  place  all  the  said  residue 
and  surplus  proceeds  in  some  of  the  public 
funds  in  their  joint  names,  or  upon  mort- 
gage of  some  real  estates  of  land,  as  may 
appear  to  them  the  most  proper ;  and  all 
the  dividends  and  interest  that  may  arise 
and  become  due  therefrom,  is  to  be  re- 
ceived by  the  executors  and  devisees,  in 
trust,  of  this  my  will,  or  their  respective 
heirs  and  assigns."  This  direction,  as  it 
stands,  cannot  possibly  be  followed.  Sup- 
posing the  three  trustees  to  die,  and  leave 
three  heirs,  the  law  fixes  who  it  is  that 
shall  receive  the  dividends  and  interest. 
It  appears  to  me,  that  the  true  construction 
of  this  will  is,  wholly  to  omit  the  word 
"  respective,"  and  the  language  then  be- 
comes plain  and  intelligible.  The  testator 
must  have  meant  the  representatives  of 
the  joint  body,  who  alone  can  receive  the 
dividends  or  interest  of  the  joint  fund.  It 
appears  to  me,  that  the  whole  instrument 
would  be  absurd,  unless  this  construction 
be  put  upon  it. 

Declare,  that  the  debts  are  charged 
upon  the  proceeds  of  the  real  estate,  and 
decree  a  specific  performance  of  the  origi- 
nal agreement  for  sale. 


V 
Feb 


.C.     > 

g^      >     JACKSON  V,  WOOLLEY. 

Costs — /Administration  Suit, 


Legatees*  suit  by  an  adult  and  an  infant 
plaintiff,  by  A^  his  next  friend.  After  </e- 
cree  and  payment  of  money  into  court.  A, 
dies.  No  other  next  friend  is  named,  and 
the  adult  plaintiff  does  not  prosecute  the  suit. 
The  defendant,  the  executor,  files  a  sup" 
plemental  bill,  and  brings  on  the  cause  for 
further  directions: — Held,  that  the  adult 
plaintiff  in  the  original  suit  was  not  entitled 
to  her  costs  of  that  suit :  that  if  any  person 
would  be  entitled  to  such  costs,  as  represent- 
ing the  plaintiff  in  that  suit,  it  could  only  be 
the  personal  representative  of  the  deceased 
next  friend ;  and  that  the  defendants  m  the 
original  suit,  and  the  plaintiff  and  all  the 
defendants  in  the  supplemental  siUt,  were 
entitled  to  their  costs  out  of  the  estate. 
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Thomas  Jackson,  and  Mary  his  wife, 
and  James  Jackson  and  Francis  Mary 
Jackson,  infants,  by  the  plaintiff  Thomas 
Jackson,  their  next  friend,  filed  the  bill, 
claiming  as  residuary  legatees  of  R.  Wool- 
ley,  against  his  executors  and  other  parties 
interested,  for  an  account.  A  decree  was 
made,  and  money  was  paid  into  court. 
Thomas  Jackson,  the  next  friend,  died, 
and  Mary  Jackson,  the  surviving  adult 
plaintiff,  took  no  step  to  prosecute  the  suit. 
J.  Woolley,  one  of  the  defendants,  and  who 
was  an  executor  of  the  estate,  filed  a  sup« 
plemental  bill,  for  the  purposes  of  having 
the  cause  brought  on  for  further  directions, 
and  the  purposes  of  the  suit  accomplished. 
I'he  original  and  supplemental  suit  coming 
on  for  further  directions,  a  question  arose 
with  respect  to  the  costs  which  the  origi- 
nal plaintiffs,  and  the  plaintiff  in  the  sup- 
plemental suit,  and  the  defendants  in  both 
suits,  were  severally  entitled  to,  it  being 
apprehended  that  the  fund  would  be  in- 
sufficient. 

Mr,  K,  Bruce,  Mr.  Jacob,  Mr.  Richards, 
and  Mr.  C.  P.  Cooper;  Mr,  JVilbraham, 
Mr.  Piggott,  Mr.  K.  Parker  and  Mr.  G.  L. 
Russell,  appeared  for  the  different  parties. 

The  VicB  Chancellor. — The  first  ques- 
tion is,  what  is  the  general  rule  as  to  costs* 
where  there  is  a  fund  in  court,  when  a  bill 
is  filed  by  creditors  on  behalf  of  themselves 
and  all  other  the  creditors,  or  by  those 
who  stand  one  step  behind  creditors,  as 
residuary  legatees.  I  apprehend  the  rule 
to  be,  that  when  the  cause  comes  on  for 
further  directions,  and  there  is  a  fund 
either  in  court  or  in  the  hands  of  execu- 
tors, in  the  first  place,  the  costs  of  the  suit 
are  to  be  paid  out  of  the  fund.  That  is 
the  general  rule.  Now,  primd  facie,  if  this 
had  been  brought  to  a  hearing  by  tlie  plain- 
tiffs they  would  have  had  their  costs,  and 
those  persons  also  who  were  made  defen- 
dants, as  a  matter  of  course  would  have 
had  their  costs.  But  there  is  this  singu- 
larity, the  plaintifl^s  do  not  bring  forward, 
their  cause  to  a  hearing  :  I  mean  the  sur- 
viving plaintiffs.  After  certain  proceedings 
were  had  in  the  suit,  and  the  report  was 
made,  Thomas  Jackson  died.  Then  a  sup- 
plemental bill  was  filed,  which  stated  the 
death  of  Thomas  Jackson ;  that  he  had  no 
interest  in  the  subject  of  the  suit ;  that  by 


his  death  the  suit  was  without  a  next 
friend,  and  that  the  plaintiflTis  advised  no 
further  proceedings  can  be  had  therein, 
unless  some  person  be  substituted  as  next 
friend,  in  the  place  of  Jackson.  The  sup- 
plemental bill  also  states,  that  Mary  Jack- 
son, as  well  as  those  interested  in  the  ori- 
ginal suit,  refuses  to  become,  or  to  procure 
any  other  person  to  become  next  friend  to 
the  infant :  that  applications  had  been  made 
to  them  by  Mr.  Brundrett,  to  which  they 
in  effect  put  oflT.  the  giving  of  any  answer; 
and  the  result  was,  that  they  did  not  put 
the  original  cause  into  a  state  in  which  it 
could  have  gone  on.  Mrs.  Jackson  might 
have  done  so,  but  she  did  not.  She  did 
not  procure  another  next  friend,  and  took 
no  steps  to  carry  on  the  original  cause. 
The  consequence  was,  that  Mr.  Woolley, 
the  principal  acting  executor,  filed  the  sup- 
plemental bill ;  and  on  the  answer  it  ap- 
pears, that  a  clear  necessity  was  imposed 
upon  him  for  filing  a  supplemental  bill  by 
those  persons  who  might  have  carried  on 
the  supplemental  suit  themselves,  not  hav- 
ing thought  proper  to  carry  it  on  ;  and 
they  who  are  only  enabled  to  appear  now, 
owing  to  Mr.  Woolley  having  brought  it 
on,  ask  to  have  the  costs  of  the  original 
suit.  The  costs  of  tiie  original  suit,  (if 
such  costs  are  due  to  any  person,)  so  far 
as  they  were  incurred  up  to  the  death  of 
Jackson,  would  be  costs  to  be  paid  to  his 
executors ;  but  there  is  no  person  in  that 
character  before  me.  It  may  be,  that  Mrs. 
Jackson,  as  surviving  co-executrix,  if  she 
had  carried  on  the  suit,  might  have  been 
entitled  to  costs ;  yet  if  she  does  not  carry 
it  on,  and  if  no  personal  representative  of 
Jackson  is  before  the  Court,  there  is  no  per- 
son to  whom  I  can  direct  them  to  be  paid, 
as  far  as  the  original  suit  is  concerned,  up 
to  the  original  hearing.  I  cannot  direct 
them  to  be  paid  to  those  persons  who  are 
surviving  plaintiffs  to  the  original  cause. 
They  have  done  nothing,  since  Mr.  Woolley 
alone  has  brought  the  matter  forward,  by 
filing  the  supplemental  bill,  and  bringini^ 
on  the  suit.  1  cannot  give  the  plaintiflfj^  in 
the  original  suit  any  costs  up  to  the  present 
time.  The  defendants  are  not  in  fault,  I 
cannot  see  how  I  could  avoid  giving  them 
their  costs.  There  is  no  representation 
that  there  is  any  unnecessary  party ;  and  if 
there  were  any  such  objection,  it  ought  to 


HILARY  TERM,  1841. 


199 


have  been  noticed  at  the  time  of  making 
the  original  decree.  The  defendants  must, 
therefore,  be  paid  their  costs.  It  seems,  of 
necessity,  that  as  there  is  a  fund  in  court 
to  be  disposed  of,  those  costs  which  are  to 
be  paid  must,  in  the  first  instance,  come 
out  of  that  fund.  It  is  said,  that  where 
there  is  a  creditors'  suit,  an  executor  has 
no  rigbt  after  decree  to  pay  any  creditor. 
That  observation  must  be  taken  with  some 
qualification.  If  the  executor  after  decree 
pays  a  debt,  with  the  view  of  being  reim- 
bursed out  of  a  fund  in  court,  that  pay- 
ment must  be  taken  in  the  •  same  manner 
as  if  the  fund  was  handed  over  to  him  after 
payment  of  costs ;  his  right  to  be  reim- 
bursed must  be  subject  to  the  costs  being 
in  the  first  place  paid  out  of  the  fund.  The 
matter  comes  before  me  on  the  supple- 
mental suit.  It  seems  to  me,  that  if  I 
deprive  the  plaintiffs  of  their  costs  of  the 
original  suit,  I  cannot  avoid  giving  them 
their  costs  of  the  supplemental  suit.  Some 
final  directions  were  necessary  to  dispose 
of  the  fund.  I  think  the  plaintiff,  and  the 
defendants  to  the  supplemental  suit,  must 
have  their  costs  out  of  the  fund.  Mr. 
Woolley,  as  executor,  must  have  his  costs 
first.  The  fund  in  court  is  applicable  to 
the  payment  of  the  costs  of  the  defendants 
in  the  original  suit,  and  the  costs  of  the 
parties  generally  in  the  supplemental  suit, 
the  executors  being  entitled  to  payment  in 
priority. 


V.C.       > 
Feb.  17,  18.> 


EEDES  V.  EEDES. 


Baron  and  Feme  —  Separation  —  Settle^ 
ment  of  Wife's  Property. 

A  married  woman,  entitled  to  a  chose  in 
action,  consisting  of  a  principal  sum^  and 
not  being  in  the  shape  of  income,  is  primd 
iacie  always  entitled  in  equity  to  a  settlement 
of  the  fund,  notwithstanding  she  may  be 
Sving  separate  from  her  husoand. 

The  plaintiff,  Clara  Eedes,  intermarried 
with  the  defendant,  John  Eedes,  in  182G, 
and,  on  the  death  of  her  mother  in  1836, 
she  became  entitled  to  a  share  in  a  sum  of 
2,000/.  consols. 

Tbe  bill  was  filed  against  the  husband 
and  the  trustee  of  the  fund  ;  and  it  stated, 


that  the  plaintiff  had,  owing  to  ill  treat- 
ment, been  compelled  to  live  apart  from 
her  husband;  that  no  settlement  had  been 
made  upon  her  of  the  trust  funds  or  other- 
wise, and  that  she  was  in  destitute  circum- 
stances. The  bill  prayed  a  reference  to 
the  Master  to  approve  of  a  proper  settle- 
ment of  the  fund  in  question.  Evidence 
was  gone  into  at  considerable  length,  for 
the  purpose  of  shewing  what  had  been  the 
conduct  of  the  husband  and  of  the  wife 
before,  and  of  the  wife  after  their  sepa- 
ration. 

Mr,  K,  Bruce  and  Mr,  G,  L,  Russell,  for 
the  plaintiff. 

Mr,  Jacob  and  Mr,  K,  Parker,  for  John 
Eedes. 

Mr,  Lowndes,  for  the  trustees. 

The  cases  cited  were — 

Ball  V.  Montgomery,  4  Bro.  C.C.  839 ; 

8.  c.  2  Ves.  jun.  191. 
Carr  v.  Eastabrooke,  4  Ves.  146. 
Bullock  V.  Menzies,  4  Ves.  798. 
Coster  V.  Coster,  9  Sim.  597 ;  s.  c.  8 

Law  J.  Rep.  (n.s.)  Chanc.  230. 

The  Vice  Chancellor. — I  take  it  to  be 
now  settled  law,  that  where  a  wife  has  a 
chose  in  action,  which  consists  of  a  prin- 
cipal sum,  and  is  not  merely  in  the  shape 
of  income,  she  may  file  a  bill  against  the 
trustees  of  the  fund,  and  insist  upon  her 
right  to  a  settlement.  Circumstances  may 
appear  in  which  this  Court  would  not  assist 
such  a  claim  by  a  wife,  but  there  is  nothing 
in  this  case  to  induce  the  Court  to  with- 
hold from  the  wife  that  settlement  of  her 
property  to  which  she  is  primd  facie  enti- 
tled. The  evidence  amounts  to  this :  that 
the  wife  has  used  provoking  language,  and 
that  the  husband  is  of  an  irritable  temper ; 
but  there  is  nothing  to  shew  that  she  has 
ever  deviated  from  the  duty  of  a  chaste 
wife.  She  has  lived,  since  leaving  her 
huhband,  in  a  laborious  and  penurious 
manner,  supporting  herself  by  her  own 
industry,  and  receiving  no  support  from 
her  husband:  so  far  his  conduct  is  not 
free  from  blame.  I  do  not,  however,  sit 
here  to  decide  on  the  relative  merits  or 
demerits  of  the  husband  or  wife.  Let  it 
be  referred  to  the  Master  to  approve  of  a 
proper  settlement,  and  reserve  further 
directions  and  costs. 
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TRAIL  V,  KIBBLEWHITE. 


Legacy —  Construction, 

The  testator  gave  a  legacy  to  A^  then  a 
legacy  to  his  (A's)  sister  M,  then  a  legacy 
to  their  mother.  He  then  bequeathed  *'  to 
the  three  aunts  of  A  and  his  sister  M.  100/. 
each** : — Held^  that  the  aunts  only,  and  not 
the  sister,  were  entitled  to  the  legacies  of 
100/.  each. 

The  will  of  General  Wemys  contained 
bequests  in  the  following  words : — *•  To 
Captain  James  Wemys  1,000/.,  to  his  sister 
Mary  Wemys  200/.,  to  their  mother  200/., 
and  to  the  three  aunts  of  Captain  James 
Wemys  and  his  sister  Mary  Wemys  100/. 
each."  The  legatee,  Mary  Wemys,  under 
these  words,  claimed  two  legacies,  one  of 
200/.,  and  another  of  100/.  The  executors 
declined  to  pay  the  latter  sum,  without  the 
decree  of  the  Court. 

Mr.  K.  Bruce,  for  the  legatee,  Mary 
Wemys,  argued,  that  the  expression  of  the 
will  meant,  that  the  legacies  of  100/.  were 
to  be  paid  to  the  three  aunts,  and  also  to 
the  sister ;  that  "  and"  necessarily  implied 
"and/o." 

Mr.  Bailey,  for  the  executors,  submitted, 
that  the  expression  was  only  descriptive 
of  the  aunts;  "and"  evidently  meaning  the 
same  as  the  words  **  and  o/*"  would  have 
conveyed.  This  construction  was  fortified 
by  the  circumstance,  that  a  legacy  was  given 
to  the  same  lady  in  the  sentence  immedi- 
ately preceding.     He  cited — 

Weld  V.  Bradbury,  2  Vern.  705. 
Lugar  V.  Harman,  1  Cox,  250. 

Mr.  K.  Bruce,  in  reply. 

The  Vice  Chancellor. — The  whole 
will  must  be  taken  together.  The  testator 
first  bequeaths  a  legacy  to  Captain  Wemys, 
then  a  legacy  to  his  sister,  and  then  a 
legacy  to  the  mother,  not,  it  must  be  ob- 
served, by  the  use  of  a  pronoun  which  has 
reference  to  the  last  antecedent,  the  sister : 
that  would  have  required  the  word  "  her;" 
it  is  not  to  "  her"  mother,  but  to  "  their" 
mother.  The  testator  describes  the  legatee 
by  the  character  of  relationship  which  she 
bears  to  both  of  the  preceding  legatees. 
Then  when  he  comes  to  bequeath  to  the 
aunts,  he  says,  *<  to  the  three  aunts  of 


Captain  Wemys  "and"  his  sister.  He 
uses  the  same  sort  of  phrase  in  describing 
the  aunts  as  he  had  before  used  in  describ- 
ing the  mother.  The  Court  can  declare 
the  three  aunts  only,  and  not  the  sister, 
entitled  to  the  legacies  of  100/.  each. 


V.C. 
Jan 
March 


.C.     ^ 

.  21;  V 
ch  8.  3 


aOODMAN  0.  COMBES. 


Practice. — Bill  of  Revivor — Order  to 
revive. 

.  If  the  plaintiff  JUes  a  bill  of  revivor,  and 

delays  to  obtain  the  order  to  revive,  the  de^ 

fendani  may  obtain  an  order  for  liberty  to 

revive,  unless  the  plaintiff  shall  do  so  mtkm 

a  limited  time. 

A  bill  of  revivor  in  this  case  having 
been  filed,  and  a  year  subsequently  elapsed, 
without  any  order  to  revive,  it  was  moved 
on  behalf  of  the  defendant,  that  in  default 
of  the  plaintiff  obtaining  the  order  to  re- 
vive within  a  week,  the  defendant  might 
be  at  liberty  to  revive  the  suit. 

Mr.  Bagshawe,  for  the  motion,  mention- 
ed the  case  of  Gordon  v.  Bertram,  ^rd  of 
Feb.  1815,  Reg.  Lib.  A.  1815,  fol.  376; 
8.  c.  5th  of  March  1815,  Reg.  Lib.  A. 
1815,  fol.  497(1). 

The  Vice  Chancellor  made  the  order. 

March  8. — On  a  certificate  that  the 
plaintiff  had  not  drawn  up  the  order  to  re- 
vive,— 

Mr.  Bagshawe  moved  that  the  defendant 
might  be  at  liberty  to  draw  it  up. 

Ordered, 


Jan.  SO,  1841. — The  Lord  Chancellor 
on  this  day  gave  notice,  that,  for  the  future, 
the  rule  of  his  court  would  be,  that  all 
causes  that  went  out  of  the  paper  of  the 
day  for  want  of  attendance,  would  be  placed 
at  the  end  of  the  list  of  causes,  unless 
something  extraordinary  appeared  to  in- 
duce his  Lordship  to  make  an  order  to  the 
contrary. 


(\)  Not  reported.  Extracted  from  the  Regit- 
trar*a  book,  and  furnished  to  the  counsel  by  Mr. 
Walker. 
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L.C.  "^  THE  ATTOBKET  GENERAL  V, 

Nov.  20,   23,  f       THE   IRONMONGERS*  COM- 

1840.        C     PANY.     (betton's    CHA- 
Jan.2d,1841.^     ritt.) 

Legacy  —  Charity  —  Cy-pres  —  Will  — 
Construction — Practice — Attorney  General, 

A  testator^  by  his  mill,  bequeathed  the 
residue  of  his  estate  to  a  company^  to  apply 
the  interest  of  one  moiety  to  "  the  redemption 
of  British  slaves  in  Turkey  and  Barbary" 
one-fourth  to  charity  schools  in  the  city  and 
suburbs  of  London^  established  according  to 
the  doctrines  of  the  Church  of  England ; 
and  m  consideration  of  the  care  and  pains 
taken  by  the  company^  the  remaining  one~ 
fourth  to  be  applied  by  the  company  towards 
necessitated  decayed  freemen  of  the  company  ^ 
their  wives  and  children.  The  first  gift 
failed  for  want  of  direct  objects^  and  the 
Court  referred  it  to  the  Master  to  approve 
of  a  scheme  for  the  application  of  the  funds 
renuuning  unapplied,  in  consequence  of  the 
failure  of  the  first  gift,  having  regard  to 
the  different  charitable  bequests  contained  in 
the  testator's  will: — Held,  that  in  the  ab* 
sence  of  any  objects  bearing  any  resemblance 
to  the  object  that  had  failed,  it  was  proper 
to  look  at  the  second  object,  but  only  as  a 
guide  to  lead  to  what  the  testator  would 
probably  have  done  himself,  and  therefore 
not  to  be  followed  further  than  was  proper 
to  attain  that  object ;  that  the  testator  having 
expressed  Ms  reason  for  the  third  gift,  was 
a  conclusive  ground  against  the  objects  of 
that  gift  participating  in  the  fund  which  had 
failed;  and  that  the  course  to  be  adopted, 
wader  the  circumstances,  was  to  look  at  the 
second  gift  as  an  indication  of  the  kind  of 
charity  preferred  by  the  testator,  and  to 
wake  it  as  general  in  its  application  as  the 
first  gift  was  intended  to  be,  viz.  open  to  all 
who  nnght  stand  in  need  of  assistance : — Held, 
accordingly,  that  the  fund  in  question  which 
had  failed,  ought  to  be  applied  in  support  of 
charity  schools,  without  any  restriction  as  to 
place,  situqte  in  England  and  Wales,  where 
the  education  was  according  to  the  Church 
of  England,  limiting  the  amount  to  20/.  per 
annum. 

Held,  that  the  Mico  Charity,  for  the 
redemption  of  poor  slaves,  in  the  British 
Cobmes,  was  not  one  to  which  the  fund  in 
question  could  be  applied  on  the  doctrine  of 
cy-pres ;  although  a  charity  may  be  cy-pres 
New  Seiuks,  X.— Cuamc. 


to  the  original  object,  which  seems  to  have  no 

trace  of  resemblance  to  it,  and  which  may 

be  very  properly  adopted  if  no  other  can  be 

found  having  a  more  direct  connexion  with  it. 

In  an  information  by  the  Attorney  Gc" 
neral,  in  which  there  is  a  relator,  the  Attor* 
ney  General  will  not  be  allowed  to  appear, 
except  in  support  of  the  information, 

2%e  trustees  of  the  Mico  Charity,  not  being 
parties  to  the  information,  were  not  allowed 
to  be  heard  on  the  appeal,  although  they  had 
presented  their  petition  to  the  Court,  had 
been  heard  in  the  Court  below  on  their  peti' 
tion,  and  had,  by  their  solicitors,  attended 
the  proceedings  before  the  Master,  on  the 
reference  directed  to  him  by  the  Court, 

Thomas  Betton,  by  his  will,  which  was 
dated  in  February  1723,  devised  and  be- 
queathed as  follows  : — **  I  give  and  be- 
queath the  rest,  residue,  and  remainder  of 
my  estate,  wheresoever  and  whatsoever^ 
to  the  Worshipful  Company  or  Corporation 
of  Ironmongers  of  the  city  of  London,  and 
to  their  successors,  making  them  my  exe- 
cutors, upon  this  special  trust  and  confi- 
dence in  them  reposed,  that  is  to  say,  that 
they  do,  with  all  convenient  speed  that 
may  be  after  my  decease,  place  my  estate 
out  at  interest  upon  good  securities,  posi- 
tively forbidding  them  to  diminish  the 
capital  sum  by  giving  away  any  part  there- 
of, or  that  the  interest  and  profit  arising 
be  applied  to  any  other  use  or  uses  than 
hereinafler  mentioned  and  directed;  viz. 
that  they  do  pay  one  full  half  part  of  the 
said  interest  and  profit  of  my  whole  estate, 
yearly  and  every  year  for  ever,  unto  the 
redemption  of  British  slaves  in  Turkey  or 
Barbary ;  one  full  fourth  part  of  the  said 
interest  and  profits  yearly  and  every  year 
for  ever,  unto  charity  schools  in  the  city  and 
suburbs  of  London,  where  the  education 
is  according  to  the  Church  of  England,  in 
which  number  that  in  this  parish  is  to  be 
always  included,  and  not  giving  to  any 
one  above  20/.  a  year.  And  in  consider- 
ation of  the  said  Ironmongers'  Company *8 
care  and  pains  in  the  execution  of  this  my 
will,  the  other  fourth  part  of  the  said 
interest  and  profits,  yearly  and  every  year 
for  ever,  to  the  uses  following:  viz.  10/. 
a  year  to  such  minister  of  the  Church  of 
England  as  they  shall  from  time  to  time 
entertain  in   their  aforesaid  hospital  for 
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performing  divine  worship  and  other  duties 
belonging  to  that  holy  order  ;  the  remains 
unto  necessitated  freemen  of  the  said  com- 
pany, their  widows  and  children,  not  ex- 
ceeding 10/.  a  year  to  any  family;  but 
first  deducting  and  paying  quarterly  out 
of  this  last-named  fourth  part  of  the  in- 
terest and  profit,  100/.  a  year,  in  discharge 
of  the  annuity  given  to  my  kinswoman, 
Mrs.  Eleanor  Smith,  during  the  term  of 
her  natural  life  ;  and  also,  always  reserv- 
ing sufficient  for  keeping  my  tomb  in  good 
repair." 

The  moiety  of  the  interest  and  profits 
of  the  testator's  estate,  given  by  his  will 
for  the  redemption  of  British  slaves  in 
Turkey  or  Barbary,  had,  in  1829,  by  accu- 
mulations, amounted  to  a  very  consider- 
able sum ;  and  in  that  year  an  information 
was  filed,  seeking  the  opinion  and  order 
of  the  Court,  touching  the  application  of 
the  fund  in  question  to  charitable  pur- 
poses. And  on  the  19th  of  July  1830,  Sir 
John  Leach,  M.R.  made  a  decree,  referring 
it  to  the  Master  to  inquire,  whether  the 
whole,  or  any,  and  what  part  of  the  income 
of  the  moiety  of  the  said  charity  estates 
and  funds  could  then  be  applied  to  the 
use  contained  in  the  said  testator's  will, 
and  if  the  Master  should  find  that  the 
whole  or  any  part  thereof  could  not  then 
be  so  applied,  then  the  Master  was  to 
consider  what  was  tlie  most  proper  appli- 
cation of  the  income  of  the  said  moiety, 
and  the  accumulation  thereof,  or  of  such 
part  as  could  not  then  be  so  applied,  regard 
being  had  to  the  said  testator's  will ;  and 
the  Master  was  directed  to  take  the  ac- 
counts. The  substance  of  the  Master's 
report,  dated  the  20th  of  July  1 833,  and 
made  in  pursuance  of  such  reference,  was, 
that  the  income  of  the  moiety  of  the  charity 
estates  could  not  be  applied  to  the  use 
contained  in  the  will  of  the  testator,  there 
being  no  British  subject  held  in  slavery  in 
Turkey  or  Barbary  ;  and  it  stated  that  the 
Master  had  approved  of  a  scheme,  giving 
the  income  of  such  moiety  of  the  charity 
estate  to  the  charity  schools  in  the  city 
and  suburbs  of  London,  where  the  educa- 
tion was  according  to  the  Church  of  Eng- 
land, and  to  the  Ironmongers'  Company. 

The  cause  coming  on  to  be  heard  before 
Sir  J.  Leach,  on  the  I'^th  of  November 
1833,  on  further  directions,  his  Honour 


declared,  that  the  Court  had  no  jurisdic- 
tion to  apply  the  surplus  income  of  the 
moiety  of  the  charity  property  in  question, 
and  the  accumulations  thereof,  to  any  pur- 
pose inconsistent  with  the  intention  of  the 
testator  expressed  as  to  the  application 
of  that  moiety  unto  the  redemption  of 
British  slaves  in  Turkey  and  Barbary  ; 
and  it  was  referred  back  to  the  Master  to 
settle  and  approve  of  a  proper  scheme  to 
be  submitted  to  parliament  for  the  appli- 
cation of  the  residue  of  the  income  of  the 
said  moiety,  and  the  surplus  of  the  accu- 
mulations thereof,  and  of  the  income  of 
such  surplus  and  accumulations,  after  set- 
ting apart  the  sum  of  7,000/.,  which  the 
Ma^er,  by  his  report,  found  would  be  fit 
and  proper  to  set  apart,  in  order  that  the 
dividends  and  income  thereof  might  form 
a  fund  to  provide  for  the  redemption  of 
any  British  subjects  who  might  thereafter 
be  detained  in  slavery,  either  in  Turkey 
or  Barbary. 

The  Ironmongers'  Company  having  pre- 
sented a  petition  of  appeal  against  the 
decision  of  his  Honour,  the  same  was  heard 
before  Brougham,  L.C.  on  the  21st  of 
November  1834,  when  his  Lordship  re- 
versed the  declaration  of  Sir  J.  Leach,  and 
the  reference  back  to  the  Master  to  ap- 
prove of  a  scheme  to  be  submitted  to  par- 
liament ;  and  in  lieu  thereof  declared  that 
the  Court  had  jurisdiction  to  apply  the 
surplus  income  of  the  moiety  of  the  charity 
property  in  question  in  this  cause,  and  the 
accumulations  thereof,  as  near  as  might  be 
to  the  intention  of  the  said  testator,  having 
regard  to  the  said  bequest  touching  British 
captives,  and  also  to  the  other  charitable 
bequests  contained  in  the  will;  and  his 
Lordship,  at  the  same  time,  ordered,  that 
the  cause  should  be  remitted  to  be  reheard 
before  the  Master  of  the  Rolls,  on  fur- 
ther directions,  on  the  report  of  the  Master, 
dated  the  20th  of  July  1833,  on  tlie  footing 
of  the  declaration  thereby  made,  not  dis- 
turbing the  other  directions  of  the  order 
of  the  12th  of  November  1833." 

The  cause  came  on  to  be  heard  before 
the  Master  of  the  Rolls  (Sir  C.C.  Pepys), 
on  the  28th  of  April  1 835 ;  and  after  some 
discussion,  principally  arising  from .  the 
situation  in  which  the  cause  then  stood,  by 
reason  of  the  previous  orders  made  thereon, 
his  Honour,  on  the  Ist  of  May  1835,  or- 
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dered  and  directed   "  that  it  should  be 
referred  to  the  Master  to  review  his  report, 
dated  the  20th  of  July  1833,  as   to  the 
scheme  thereby  approved  of  for  the  appli- 
cation of  the  said  surplus  moiety  of  the 
charity  property  and  accumulations  there- 
of, and  of  the  dividends  and  income  thereof, 
having  regard,  as  near  as  might  be,  to  the 
intention  of  the  said  testator,  and  to  the 
bequest  contained  in  hfs  said  will,  touching 
British  captives,  and  having  regard  to  the 
other  charitable  bequests  contained  in  the 
said  will."     In  pursuance  of  the  last-men- 
tioned order,  the  Master,  in  the  year  1839, 
made    his    report,    which,    after    stating 
(amongst  other  things),  that  he  had  been 
attended  by  the  solicitors  for  the  relators, 
the  defendants,  and  the  Attorney  General, 
and  by  solicitors  in  support  of  the  three 
several  claims  made  before  him,  on  behalf 
of  the  trustees  of  the  Mico  Charity,  the 
Seamen's  Hospital  Society,  and  the  Royal 
Naval  School,  found  "  that  there  were  no 
direct  objects  to  which  the  surplus  moiety 
and  the   accumulations  thereof,   and    the 
dividends  and  income  thereof,   could  be 
applied ;  and  it  having  been  argued  be- 
fore him,   that  he  was,  in   the   first  in- 
stance, bound  to  consider  the  application 
of  the  surplus  fund,  having  regard,  as  near 
as  might  be,  to  the  bequest  contained  in 
the  will  touching  British  captives,  without 
having  regard  also  to  the  said  charitable 
bequests  contained  in  the  will,  and  that  he 
should  not  have  regard  to  such  other  be- 
quests, until  he  was  satisfied  that  no  appli- 
cation could  be  discovered,  having  regard, 
as  near  as  might  be,  to  the  intention  of 
the  testator,  as  to  the  bequest  contained  in 
his  will,  touchmg  British  captives ;  and,  on 
the  other  hand,   it  having  been  argued 
before  him,  that  he  was  bound  to  consider 
of  the  application  of  the  said  surplus  fund, 
having  regard,  as  near  as  might  be,  to  the 
intention  of  the  testator,  as  to  the  several 
charitable  bequests  contained  in  the  tes- 
tator's will,  he  found  that  if  the  true  con- 
struction of  the  order  of  the  1st  of  May 
1835,  should  be,  that  he  was  bound,  in  the 
first  instance,  to  consider  th^  application 
of  the  surplus  moiety,  and  the  accumula- 
tions  thereof,  and  of  the  dividends  and 

• 

income  thereof,  in  reference  only  to  the 
intention  of  the  testator,  as  to  the  bequest 
contained  in  his  will,  touching  British  cap- 


tives;  and  if  the  case  of  The  Attorney 
General  v.  Gibson  (1),  cited   before  him, 
were  a  case  which  should  appear  to  theCourt 
applicable  to  the  case  before  the  Court,  then 
that  the  application,  proposed  by  the  scheme 
brought  in  by  the  trustees  of  the  Mico 
Charity,  was   an  application   as  near  as 
might  be  to  the  intention  of  the  testator, 
as  to   the   bequest  contained  in  his  will 
touching  British  captives,  provision  being 
first  made  for  the  increase  of  the  comforts 
of  such  of  the  pensioners  in  Greenwich 
Hospital,  as  were  present  at  the  battle  of 
Algiers,   and   for  the  education  of  such 
officers  and  men  in  the  report  mentioned ; 
but  if  the  case  of  The  Attorney  General  v. 
Gibson  should  not  appear  to  the  Court  as 
applicable  to  the  present  case,  or  one  that 
ought  to  govern  it,  or  if  the  true  construc- 
tion of  the  order  of  the  1st  of  May  1835, 
should  be,  that  he  was  bound  to  consider 
of  the  application  of  the  said  surplus  fund, 
having  regard,  as  near  as  might  be,  to  the 
intention  of  the  testator,  as  to  the  bequest 
contained  in  his  will  touching  British  cap- 
tives, and  having  regard  also  to  the  other 
charitable  bequests  in  the  said  will,  whe- 
ther the  case  of  The  Attorney  General  v. 
Gibson  should  or  not  appear  to  this  Ho- 
nourable Court  as  applicable  to  the  present 
case,  or  one  that  ought  to  govern  it,  then 
he  found,  subject  to  the  provision  being 
made  for  the  increase  of  the  comforts  of 
such  of  the  pensioners  in  Greenwich  Hos- 
pital as  were  present  at  the  battle  of  Algiers, 
and  for  the  education  of  such  other  persons 
as  in  the  said  report  mentioned,  and  subject 
as  to  the  provision  therein  mentioned,  as 
to  the  Seamen's  Hospital  Society,  that  the 
proper  application  of  the  said  surplus  fund 
would  be  for  the  better  support  of  the 
charity  schools  in  the  city  and  suburbs  of 
London,  where  the  education  was  accord- 
ing to  the  Church  of  England,  including 
therein  the  school  of  the  parish  where  the 

(1)  In  this  case,  Lady  Mico,  by  her  will,  dated 
in  1670,  gave  a  moiety  of  a  sam  of  S,000/.  to  redeem 
poor  slaves,  which  she  directed  should  be  put  out 
as  her  executors  thought  best,  for  a  yearly  reserve 
to  redeem  some  yearly ;  and  a  decree  was  made  on 
the  29th  of  July  1835,  by  Sir  C.  C.  Pepys.  M.R., 
approving  of  a  scheme,  by  which  the  capital  and 
dividends  were  directed  to  be  applied  by  the  trus- 
tees in  the  building  of  school-houses,  and  in  the 
education  of  the  apprenticed  slaves  in  the  British 
colonies. 
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testator  dwelt,  and  the  Royal  Naval  School, 
and  the  school  attached  to  Greenwich 
Hospital.  And  the  Master  further  found, 
that,  save  as  aforesaid,  there  were  no  objects 
to  which  the  said  surplus  fund  or  surplus 
moiety,  and  the  accumulations  thereof,  and 
the  dividends  and  income  thereof,  could  be 
applied,  having  regard  to  the  directions 
contained  in  the  said  order  or  decree  of 
the  1st  of  May  1835. 

Exceptions  were  taken  to  the  Master's 
report  by  the  Ironmongers'  Company,  and 
the  trustees  of  the  Mico  Charity  presented 
a  petition,  praying  that  the  Court  would 
adopt  the  scheme  proposed  by  them,  viz. 
by  ordering  the  fund  to  be  applied  in  the 
education  and  moral  improvement  of  the 
apprenticed  negroes  in  the  West  Indies, 
according  to  the  plan  adopted  in  the  case 
of  Lady  Mico's  Charity.  The  relator,  by 
his  petition,  prayed  the  Court  to  make 
such  order  (having  regard  to  the  Master's 
report,)  as  it  might  deem  just  and  proper. 

The  information  came  on  for  argument 
before  the  Master  of  the  Rolls,  in  the  month 
of  February  1840,  on  the  Master's  report, 
when  his  Lordship,  after  hearing  Mr,  Pern" 
berton  and  Mr,  O,  Anderdoti  for  the  Attor- 
ney General,  The  Attorney  General,  Mr, 
Bethellf  and  Mr,  Rolt,  for  Lady  Mico's 
Charity,  and  Mr,  G,  Turner ^  Mr.  Chand' 
less,  and  Mr,  Hubback,  for  other  persons, 
not  parties  to  the  information  (2),  declared, 
that  there  were  no  direct  objects,  regard 
being  had  to  the  charitable  bequest  touch- 
ing British  captives;  and  that  the  scheme 
of  the  defendants,  so  far  as  it  proposed 
that  the  appropriation  of  the  income  to 
charity  schools  in  the  city  and  suburbs  of 
London,  where  the  education  was  accord- 
ing to  the  Church  of  England,  and  to  the 
necessitated  and  decayed  freemen  of  the 
Ironmongers  Company,  their  widows  and 
children,  was  a  proper  scheme ;  and  the 
Court  referred  it  back  to  the  Master  to 
review  his  report,  and  approve  of  a  scheme 
accordingly. 

The  Master  of  the  Rolls  also  decided, 
at  the  same  time,  that  in  an  information 

(2)  Id  tbe  course  of  the  argument,  the  following 
cases  were  cited — l"he  Attorney  General  i>.  the  Citj 
of  London,  3  Bro.  C.C.  171,  Moggridge  v.  Thack- 
well,  7  Ves.  36,  Hayter  v.  Trego,  5  Rusi.  113,  The 
Attorney  Genera]  v,  Wansey,  15  Ves.  «31,  The 
Attorney  General  v.  Bowyer,  3  Ves.  714. 


by  the  Attorney  Genera],  at  the  instance 
of  a  relator,  the  Attorney  General  ought 
not  to  appear,  otherwise  than  in  support 
of  the  information. 

Appeals  were  presented  by  the  Attorney 
Genera],  and  also  by  the  trustees  of  the 
Mico  Charity,  against  the  judgment  of  the 
Master  of  the  Rolls. 

Mr,  Cooper  and  Mr,  Anderdan,  in  sup* 
port  of  the  appeal  of  the  Attorney  General, 
contended,  that  the  Court  below,  whilst 
adopting  the  cy-pres  doctrine,  was  wrong 
in  giving  all  the  fund  to  the  charity  schools 
of  the  city  of  London  and  its  suburbs,  and 
to  the  decayed  freemen  of  the  Ironmongers' 
Company,  their  widows  and  children,  inas- 
much as  there  was  no  finding  by  the  Mas- 
ter,  that  there  was  no  object,  according  to 
cy-pres doctrmef  in  favour  of  which  the  fund 
might  be  applicable;  that  the  Court,  in 
considering  the  *'  intention  of  the  testator," 
in  matters  of  cy-pres,  must  look  at  the 
whole  of  the  will,  and  ask  itself,  what  the 
testator  would  have  done  under  such  a 
state  of  circumstances,  as  those  existing 
in  the  case  before  the  Court;  that  no 
objects  could  be  nearer  the  view  of  the 
testator  than  the  seamen  of  the  British 
navy,  who  were  the  individuals  generally 
captured  by  the  pirates,  and  became  sub- 
ject to  the  condition  of  slavery,  from  which 
the  testator  intended  to  relieve  them. 

Mr,  Bethell  and  Mr,  S,  Rolt,  in  support  of 
the  petition  of  the  Mico  Charity,  contended, 
that,  although  not  a  party  to  the  informa- 
tion, they  were  entitled  to  be  heard  in 
favour  of  their  clients,  having  attended  the 
Master  throughout  the  whole  of  the  pro- 
ceedings had  under  the  reference  to  him, 
without  any  objection  being  raised  to  such 
attendance  by  the  relators,  especially  as 
the  Master  had  found  conditionally,  sub- 
ject to  the  opinion  of  the  Court  upon  a 
certain  point,  in  favour  of  the  scheme  pro- 
posed by  the  trustees  of  the  Mico  Charity. 

The  Lord  Chancellor  held,  that  the 
trustees  of  the  Mico  Charity  not  having 
obtained  the  proper  authority  to  attend 
the  Master  on  the  reference  to  him,  and 
not  being  parties  to  the  cause,  could  not 
be  allowed  to  intervene  in  the  discussioa 
on  the  appeal.  His  Lordship  added,  that 
if  permission  were  given  to  the  trustees  of 
the  Mico  Charity  in  the  present  case  to 
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intervene,  he  could  not  shut  the  door  of 
the  court  against  other  and  numerous  ap- 
plicants. 

Sir  W.  W.  Follett,  Mr.  Wigram,  and  Mr. 
Sutton  Sharpe,  for  the  Ironmongers'  Com- 
pany, contended,  that  the  Mico  Charity 
had  no  resemblance  to  the  objects  which 
the  testator  had  in  contemplation  when  he 
made  his  will;  that  in  the  present  case 
the  testator,  after  providing  for  the  re- 
demption of  British  captives,  had  confined 
his  bounty  to  schools  where  the  education 
was  according  to  the  Church  of  England, 
whereas  the  Mico  Charity  was  not  a  charity 
for  redeeming  slaves  at  all,  but  was  a 
charity,  established  by  a  decree  of  the 
Court,  for  education,  conducted  generally 
by  Dissenting  ministers,  and  not  according 
to  the  Church  of  England ;  that  the  proper 
objects  of  the  bequest,  under  the  circum- 
stances, were  the  decayed  freemen  of  the 
Ironmongers'  Company,  who  were  quite 
distinct  from  the  corporate  body,  the  cor- 
porate body  being  merely  trustees;  that 
the  bequest  was  not  the  less  a  charitable 
bequest,  because  it  was  said  to  be  in  con- 
sideration of  the  trouble  they  might  have ; 
that  the  objection  taken,  that  the  Court 
mast  give  the  fund  to  the  decayed  freemen 
of  the  Ironmongers*  Company,  because 
something  had  already  been  given  to  them 
by  the  testator's  will,  was  absurd ;  that  the 
case  of  The  Attorney  General  v.  the  Bishop 
of  Landaff{$)  was  a  very  strong  case  in 
point,  and  in  favour  of  the  decayed  free- 
men of  the  Ironmongers'  Company. 

The  other  cases  cited,  in  the  course  of 
the  argument  before  his  Lordship,  were — 

MilU  V.  Farrner^  19  Yes.  488. 

The  Attorney  General  v.  Dtxie^  %  Myl. 

&  K.  842  and  586. 
The  Attorney  General  v.  the  City  of 

London^  8  Bro.  C.C.  171. 
The  Attorney  General  v.   Whiteley^  1 1 

Ves.  241. 

The  Lord  Chancellor. — The  eflTect  of 
the  order  of  December  1889,  now  under 
consideration,  is,  that  the  moiety  of  the  in- 
come of  the  property  by  the  will  devoted 
to  the  redemption  of  British  slaves  in 
Turkey  and  Barbary,  ought,  on  &ilure  of 

(3)  Vide  this  caie  cited  2  Myl.  &  K.  586. 


such  gift  for  want  of  objects,  to  be  applied 
to  two  other  objects  named  in  the  will. 
The  first  question  I  have  to  consider  is, 
whether  that  application  of  the  property 
ought  to  be  sanctioned ;  and  before  I  advert 
to  the  terms  of  the  will,  I  must  shortly 
observe  upon  the  former  orders,  from  which 
it  must,  I  think,  be  inferred,  that  this  mode 
of  application  has  hitherto  been  disapproved 
by  all  the  other  Judges,  by  whom  this 
question  has  been  considered.  The  order 
of  1 880  directed  the  Master,  if  he  found 
that  there  were  no  objects  of  the  first  gift, 
to  inquire  how  the  moiety  of  the  income 
destined  for  it  should  be  applied,  regard 
being  had  to  the  will,  and  to  approve  of  a 
scheme  accordingly,  and  to  inquire  whether 
it  could  be  carried  into  effect,  without  the 
aid  of  parliament.  The  Master  reported 
in  favour  of  a  scheme  proposed  by  the 
defendants,  by  which  this  moiety  of  the 
income  was  to  be  equally  divided  between 
the  two  other  objects  named,  namely,  first, 
charity  schools  in  the  city  and  suburbs 
of  London,  where  the  education  was  accord- 
ing to  the  Church  of  England,  no  one 
school  to  receive  more  than  20/.  a-year ; 
and,  secondly,  necessitated  decayed  free- 
men of  the  company,  their  widows  and 
children ;  and  he  reported  that  such  scheme 
could  be  carried  into  effect,  without  the 
aid  of  parliament.  When  the  cause  came 
on  before  Sir  John  Leach,  in  November 
1883,  he  differed  from  the  Master  in  one 
respect,  and  declared  that  the  Court  had 
no  jurisdiction  to  apply  the  fund  to  any 
purpose  inconsistent  with  the  intention  of 
the  testator,  and  referred  it  to  the  Master 
to  approve  of  a  scheme  to  be  submitted 
to  parliament,  for  the  application  of  this 
moiety  of  the  income.  It  appears  to  me, 
that  his  Honour  could  not  have  made  this 
order,  without  being  of  opinion  that  the 
scheme  approved  by  the  Master  was  con- 
trary to  die  intention  of  the  testator,  and 
one  which  ought  not  to  be  adopted.  If  he 
had  approved  of  it,  (being,  as  he  was,  of 
opinion  that  the  Court  had  not  jurisdiction 
to  carry  it  into  effect,)  the  obvious  pro- 
ceeding would  have  been  to  have  put  the 
case  into  a  course  to  procure  the  sanction 
of  parliament  to  an  approved  scheme,  and 
not  to  have  sent  it  back  to  the  Master  to 
settle  another  scheme,  with  the  view  of 
submitting  such  scheme  to  parliament.     I 
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am  aware  that  his  Honour  thought  the 
direction  in  the  will,  that  the  income  of 
the  property  should  not  be  applied  to  any 
other  purpose  than  what  was  therein 
mentioned  and  directed,  operated  in  ex- 
cluding the  jurisdiction  of  the  Court.  But 
that  went  only  to  the  question  of  jurisdic- 
tion, and  must  have  been  as  applicable  to 
any  other  scheme,  as  to  that  approved  by 
the  Master.  When  the  cause  came  before 
Lord  Brougham  in  November  1834,  his 
Lordstiip  differed  from  Sir  John  Leach  as 
to  the  question  of  jurisdiction,  and  reversed 
that  part  of  his  decree,  and  declared  that 
the  Court  had  jurisdiction  to  apply  the 
surplus  income  of  the  moiety  of  the  charity 
property  in  question,  as  near  as  might  be 
to  the  intention  of  the  testator,  having  re- 
gard to  the  bequest  touching  British  cap- 
tives, and  also  the  other  charitable  bequests 
in  the  will;  and  it  was  referred  back 
to  the  Master  of  the  Rolls  to  be  re-heard 
on  further  directions,  upon  the  Master's 
report  of  the  20th  of  July  1833,  upon  the 
footing  of  the  directions  thereby  made. 
Lord  Brougham  being  of  opinion  that  the 
Court  had  jurisdiction,  and  that  the  pro- 
hibitory words  of  the  will  did  not  neces- 
sarily exclude  the  other  charities  mentioned 
in  it,  would,  if  he  had  approved  of  the 
scheme  sanctioned  by  the  report  of  the 
20th  of  July  1833,  have  merely  confirmed 
and  acted  upon  that  report,  for  in  that  he 
would  have  concurred  in  all  that  the 
Master  had  done.  But  such  was  not  the 
course  that  he  took,  for  in  the  report  of 
his  judgment  (4)  he  says,  it  must  be  re- 
ferred back  to  the  Master  to  approve  of 
a  proper  scheme,  for  the  application  of  this 
surplus  income  of  this  moiety  of  the  pro- 
perty. When  the  case  came  before  me  at 
the  Rolls  in  May  1835,  I  had  the  greatest 
difficulty  in  making  an  order  consistent 
with  what  had  been  before  done;  but, 
finding  Lord  Brougham's  order  varied  the 
directions  of  the  decree  of  1830,  though 
not  in  my  opinion  in  anything  material,  as  - 
to  what  the  Master  ought  to  have  regard 
to  in  settling  a  scheme,  I  could  not  act 
upon  the  report  made,  before  such  varied 
directions  were  given.  I  found  it  therefore 
necessary  to  send  the  case  back  to  the 


(4)  t  Myl.  &  K.  589 ;  s. 0. 4  Law  J.  Rep.  (n.s.) 
Cbanc  5. 


Master,  with  the  direction  in  Lord  Broug- 
ham's decree,  to  review  his  report.  I  did 
not  feel  myself  competent  to  deal  with  the 
report  already  made.  What  I  said  there- 
fore with  reference  to  the  scheme  approved 
by  that  report,  may  be  considered  as  ex- 
tra-judicial;  I  did  however  express  my 
opinion,  that  there  were  decided  objec- 
tions to  the  scheme  approved  of.  That 
scheme,  which  has  been  in  substance  adopt- 
ed by  the  Master  of  the  Rolls,  comes  before 
me  with  a  sanction  and  authority  which 
demands  the  utmost  and  the  gravest  consi- 
deration, and  which  I  have  thought  it  my 
duty  to  give  to  it,  but  without  being  able 
to  satisfy  myself  that  my  former  opinion  is 
incorrect. 

It  is  obviously  true,  that  if  several  cha- 
rities be  named  in  a  will,  and  the  first  fail 
for  want  of  objects,  one  of  the  others  may 
be  found  to  be  cy-pres  to  that  which  has 
failed;  and  if  so,  its  being  so  approved  by 
the  testator,  ought  to  be  an  additional  re- 
commendation:  but  such  other  charities 
ought  not,  as  I  conceive,  to  be  preferred  to 
some  other  more  nearly  resembling  that 
which  has  failed.  The  point  however  is 
not  open  upon  the  present  report,  which 
was  made  under  an  order  directing  the 
Master,  in  settling  the  scheme,  to  have  re- 
gard as  nearly  as  might  be  to  the  intention 
of  the  testator,  as  to  the  bequests  contained 
in  his  will  touching  British  captives,  and 
having  regard  also  to  the  other  charitable 
bequests  in  the  will.  By  this  I  under- 
stand, the  first  subject  to  be  considered 
was,  the  intention  of  the  testator,  which  is 
to  be  ascertained  from  the  gift  in  favour 
of  British  slaves,  subordinate  to  which,  and 
very  possibly  consistent  with  it,  the  other 
charities  are  to  be  considered ;  and  this  I 
conceive  would  have  been  the  course  to 
have  been  pursued,  if  there  had  not  been 
any  such  special  direction.  Assuming  then 
this  to  be  the  rule,  it  appears  that  the  first 
charity  is  most  general  in  its  objects,  being 
applicable  to  all  British  persons  who  should 
happen  to  be  in  the  particular  situation; 
that  the  second  is  limited  to  persons  in 
London  and  the  suburbs ;  and  the  third  is 
confined  to  freemen  of  a  particular  company 
in  London.  It  would  seem  therefore,  al- 
though there  be  no  impossibility  of  benefit- 
ing the  British  community  at  large,  in  the 
manner  intended  by  the  testator,  none  being 
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found  in  tbe  situation  anticipated,  that  it 
would  yet  be  more  consistent  with  his  in- 
tention, that  the  same  community  should 
enjoy  the  benefits  of  his  gift  in  some  other 
way,  than  that  it  should  be  confined  to  any 
restricted  portion  of  such  community.    In 
considering  the  manner  in  which  such  bene- 
6t  could  be  conferred,  it  is  very  reasonable 
and  proper  to  look  to  the  other  provisions  in 
the  will,  in  order  to  see  whether  the  testator 
has  indicated  a  preference  to  any  particu- 
lar mode  of  administering  the  charity.     If 
the  testator  had  given  part  of  the  property 
to  support  hospitals  or  dispensaries  in  any 
part  of  England,  and  another  part  to  the 
assistance  of  a  particular  hospital,  it  would 
be  reasonable  to  adopt  the  support  of  hos- 
pitals as  a  mode  of  applying  the  disposal 
of  the  funds ;  but  there  could  not  be  any 
ground  for  applying  the  whole  to  the  par- 
ticular hospital.     The  only  case  referred 
to  as    giving    any   countenance   to    any 
such  principle,  is  the  case  of  The  Attor* 
neff  General  v.  the  Bishop  of  Landaff  (5), 
and  stated  in  the  Master's  report  in  The 
Attorney   General  v.    Gibson,   dated    the 
23rd  of  July  1835.     It  is  however  to  be 
observed,  that  there  is  no  appearance  of 
that  case  having  been  discussed  ;  and  the 
trust  which  failed  was  as  limited  as  to  the 
description  of  slaves  as  the  present,  and  the 
scheme  may  have  been  adopted  on  the 
prindple  I  act  on,  in  adopting  the  second 
gift  in  the   testator's  will,  as   indicative 
of  his  preference  of  a  particular  kind  of 
charity,  and  therefore  to  be  preferred  in 
the  absence  of  any  other  more  nearly  re- 
sembling the  objects  which  had  failed.     It 
may  also  be  observed,  that  the  scholarships 
appear  to  have  been  open  to  every  descrip- 
tion of  candidate.     If  Lord   Eldon   had 
thought  this  the  correct  principle  to  act  on, 
he  would  have  given  the  whole  fund  to  the 
two  charities  named  in  Mills  v.  Farmer  (6), 
instead  of  referring  it  to  the  Master  to 
approve  of  a  scheme  for  distributing  the 
fund,  having  regard  to  those  two  objects 
named,  which  was  proper  for  the  purpose 
of  ascertaining  what  description  of  charity 
was  most  likely  to  be  in  conformity  with 
the  views  of  the  testator.    To  assume,  be- 
cause a  testator  names  two  charities  in  his 


(5)  Vide  «  Myl.  &  K.  586. 

(6)  19  Ves.  48S. 


will,  that  he  would  have  given  both  lega- 
cies to  one,  if  he  had  foreseen  that  the 
other  could  not  be  carried  into  effect,  and 
therefore  to  give  the  provision  intended 
for  the  object  which  has  failed  to  the  other, 
is  in  many  cases  totally  inconsistent  with  the 
doctrine  of  cy-prei.  The  two  objects  may  be 
wholly  unconnected,  and  there  may  be  other 
charities  nearly  connected  with  that  which 
the  testator  intends  to  favour;  but  it  is 
indicative  of  the  testator's  general  views 
and  intentions ;  and  it  may  be  very  proper 
to  observe  the  course  he  has  pursued  as  to 
the  gifts  to  the  other  charity.  I  think, 
therefore,  that,  in  the  absence  of  any  ob- 
jects bearing  any  resemblance  to  the  object 
which  has  failed,  it  is  very  proper  to  look 
at  the  second  object,  but  only  as  a  guide 
to  lead  to  what  the  testator  would  probably 
have  done  himself,  and  therefore  not  to  be 
followed  further  than  is  proper  to  attain 
that  object.  But  with  regard  to  the  third 
object,  I  cannot  see  any  ground  for  consi- 
dering it  as  indicative  of  the  testator's 
general  view,  or  any  reason  for  supposing 
that  he  would,  under  any  circumstances, 
have  wished  the  provision  to  be  increased. 
The  objects  are  restricted  within  the  nar« 
rowest  limits ;  it  is  in  that  respect  in  direct 
contrast  with  the  extensive  nature  of  the 
first  gift.  But  what  appears  to  me  to  be 
conclusive  against  any  reference  to  the 
third  gift  is,  that  the  testator  has  ex- 
pressed his  reason  for  that  gift,  which 
can  have  no  application  to  the  moiety 
undisposed  of.  He  says,  that  the  third 
gift  is  in  consideration  of  the  company's 
care  and  pains  in  the  execution  of  his  will. 
It  is  true,  that  this  compensation  is  given 
to  the  company  in  the  shape  of  a  provision 
for  necessitated  and  decayed  freemen  of 
that  company,  their  widows  and  children ; 
and  no  doubt  it  is  a  charity.  But  on  look- 
ing for  evidence  of  the  testator's  general 
views  and  intentions  with  reference  to  the 
kind  of  charity  to  be  favoured,  it  cannot 
be  inferred,  that  he  preferred  the  distressed 
persons  of  the  company  to  all  others,  be- 
cause he  made  a  provision  for  them  as  a 
consideration  for  services  to  be  performed 
by  the  company ;  and  this  consideration  has 
already  increased  in  a  greater  ratio  than 
the  increase  of  the  property,  it  being  well 
known  that  a  large  property  may  be  ad- 
ministered  at  a  less   per-centage  than  a 
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small  one..  I  am,  therefore,  of  opinion, 
that  this  third  gift  cannot  be  referred  to . 
for  any  purpose,  in  settling  a  scheme  for' 
the  application  cy-pres  of  the  fund  intended 
for  the  first;  but,  I  think,  that  the  niost 
reasonable  course  to  be  adopted,  is  to  look 
to  the  second  gift,  as  an  indication  of  the 
kind  of  charity  preferred  by  the  testator, 
and  making  it  as  general  in  its  application 
as  the  first  gift  was  intended  to  be,  that  is, 
open  to  all  who  might  stand  in  need  of  his 
assistance ;  which  leads  to  this  conclusion, 
that  it  should  be  applied  in  support  of 
charity  schools,  without  any  restriction  as 
to  place,  where  the  education  is  according 
to  the  Church  of  England,  but  not  to  ex- 
ceed 201.  per  annum  to  any  one. 

I  see  no  ground  for  applying  any  part 
of  the  fund  to  the  benefit  of  die  pensioners 
of  Greenwich  Hospital,  who  were  present 
at  the  battle  of  Algiers,  or  to  the  Seamen*8 
Hospital  Society,  or  the  Royal  Naval 
Benevolent  Society,  or  the  Royal  Naval 
School,  or  the  school  attached  to  Green- 
wich Hospital,  unless  such  schools  fall 
under  the  description  of  schools  to  which 
I  have  before  said  I  thought  the  fund 
ought  to  be  applied ;  in  which  case,  they 
may  be  entitled  to  a  very  favourable  con- 
sideration. 

I  am  also  of  opinion,  that  the  Mico 
Charity  is  not  one  to  which  these  funds 
can  be  applied,  on  the  doctrine  o^cy-pres. 
The  legacy,  in  that  case,  was  to  redeem 
poor  slaves,  in  what  manner  the  executors 
should  think  most  convenient.  In  that 
gift,  there  was  no  restriction  as  to  the  de- 
scription of  slaves,  or  as  to  the  countries  in 
which  they  were  to  be  looked  for.  There  is 
however  necessarily  great  latitude  in  exer- 
cising jurisdiction  over  charity  funds,  when 
the  direct  objects  of  the  donor  fail,  and, 
therefore,  very  different  opinions  may  be 
formed  upon  the  subject  in  the  same  case. 
A  charity  may  be  cy-pres  to  the  original 
object,  which  seems  to  have  no  trace  of 
resemblance  to  it,  but  which  may  be  very 
properly  adopted,  if  no  other  can  be  found 
having  a  more  direct  connexion  with  it. 
The  providing  for  the  education  of  the 
poor,  it  may  be  said,  has  no  resemblance 
to  the  object  of  the  charity,  which  has 
failed  ;  but  none  has  been> suggested,  which 
unites  those  two  qualities  necessary  to  in- 
duce me  to  adopt  it,  namely,  the  applica- 


tion of  the  fund  in  the  manner  for  which 
the  testator  has  expressed  a  preference,  to 
the  benefit  of  all  who  may  stand  in  need 
of  it. 

I  propose,  therefore,  to  reverse  the  de- 
cree of  the  Master  of  the  Rolls,  except  so 
much  of  it  as  declares  there  are  no  direct 
objects  to  which  the  gift  respecting  British 
captives  can  be  applied,  and  in  lieu  of  the 
part  so  reversed,  to  declare  that  the  half 
part  of  the  interest  and  profits  of  the  tes- 
tator's property,  which,  by  his  will,  is  di- 
rected to  be  applied  to  the  redemption  of 
British  slaves  in  Turkey  and  Barbary,  and 
the  accumulations  thereof,  ought  to  be  ap- 
plied in  supporting  and  assisting  charity 
schools  within  England  and  Wales,  where 
the  education  is  according  to  the  Church 
of  England ;  but  not  to  an  amount  of  more 
than  ftOL  a  year  to  any  one  school ;  and  to 
refer  it  back  to  the  Master  to  settle  and 
approve  of  a  scheme  for  that  purpose. 
The  relators  and  other  parties  to  the  suit 
must  have  their  costs  out  of  the  fund,  but 
the  other  parties  who  have  appeared,  can- 
not have  any  costs.  Their  appearance, 
and  their  taking  part  in  these  proceedings, 
is  irregular ;  but  considering  the  manner  in 
which  they  were  invited  into  the  Master's 
office,  and  the  circumstances  under  which 
these  proceedings  were  taken,  I  cannot 
order  them  to  pay  costs. 


V.C. 

March  SO 


.} 


OTTWAY  V.  WING. 
WING  V,  OTTWAY.* 


Practice* — Process — Married  fVonutn. 

Process  against  a  married  woman  under 
a  writ  of  execution  of  a  decree  made  upon  a 
compromise  of  a  suit  in  which  the  married 
woman  was  a  plaintiff  by  her  next  friend. 

The  plaintiff  in  the  original  cause  was  a 
married  woman,  suing  by  her  next  friend, 
and  the  bill  was  in  effect  for  an  injunction 
to  restrain  Wing  from  levying  execution 
on  her  separate  estate,  for  a  debt  due  by 
her  before  marriage.  The  cross  cause  was 
to  enforce  Wing's  equitable  charge  on  the 
separate  estate,  and  for  aq  account  and  a 
sale. 

*  Ex  reUtioiie. 
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The  parties  compromised  the  matter, 

jtHi   an  order  was  made,  whereby  it  was 

declared,  that  Wing  had  an  equitable  charge 

^'^  ^^Ts.  Ottway*8  separate  estate  for  the 

^''^J^UBt  of  his  demand,  therein  specified; 

j5^  it  was  ordered,  that  the  plaintiff  (Caro« 

*^^  Ottway)  should  within  four  days  after 

^^^icie  of  a  writ  of  execution  of  the  order, 

P*>  ♦-^  Wing  the  sum  of  800/.,  part  of  his 


^  demand. 
UJtjr^  '^rrit  of  execution  was  served,  and  the 
/%^^^  was  not  paid.  The  usual  affidavit 
j^^,^^)ade,  but  the  registrar  objected  to  the 
•J/^^g  of  an  attachment  without  the  ex- 
Tv^^  direction  of  the  Court. 

^r.  Coleridge  mentioned  the  case,  and 
stated,  that  Mrs.  Ottway  was  a  party  in  the 
character  o£afeme  sole,  and  that  the  order 
was  made  upon  her  as  plaintiff.  He  re- 
ferred to  Bunyan  v.  Mortimer  (1),  where  it 
was  clear  the  order  would  have  been  made, 
if  the  married  woman,  a  defendant,  had 
been  previously  directed  to  answer  sepa- 
rately. In  this  case,  Mrs.  Ottway,  by  her 
own  act,  had  placed  herself  under  the 
liabilities  of  a  feme  sole.  He  also  men- 
tioned Bell  V.  Hyde  (2). 

The  Vice  Chancellor  (after  conferring 
with  the  registrar)  observed,  that  Mrs. 
Ottway  having  as  plaintiff  constituted  her- 
self a  single  woman,  for  the  purpose  of  the 
suit,  she  must  take  the  consequences  of 
disobeying  the  orders  of  the  Court,  made 
upon  her  as  plaintiff;  and  his  Honour  gave 
leave  to  issue  the  attachment  against  her 
as  9.  feme  sole. 


HOLFORD  V.  PHIPPS. 


M.R,     \ 
Jan.  M,  ) 

Trustees-^Surrender  of  Term — Costs, 

A  term  of  years  was  limited  by  a  marriage 
settlement  to  trustees  to  secure  a  jointure  for 
^  ^fii  if  ^he  survived  her  husband.  The 
husbtmd  afterwards  sold  the  estate,  and  the 
fnfe  released  it  from  her  jointure,  and  the 
trustees  were  applied  to  by  the  purchaser  of 
the  estate  to  surrender  the  term : — Held,  that 
the  trustees  were  entitled  to  full  explanation 
o»d  evidence,  that  the  interest  of  the  wife, 

O)  6Miid.t78. 

(9)  Free,  in  Cluuic  3f8. 

Niw  Sbriei,  X— Chanc. 


wMch  it  was  their  duty  to  protect,  had  ceas» 
ed ;  and  such  explanation  and  evidence  not 
having  been  given,  allhough  the  trustees 
were  ordered  to  assign  or  surrender  the  term 
according  to  the  direction  of  the  purchaser, 
still  the  costs  of  the  suit  instituted  by  him  to 
obtain  such  assignment  or  surrender,  were 
ordered  to  be  p<ud  by  the  plaintiff. 

By  an  indenture  of  the  2nd  of  December 
1814,  (being  the  settlement  executed  sub- 
sequent to  but  in  consideration  of  the 
marriage  of  Mr.  and  Mrs.  Crespigny,  and 
which  settlement  was  settled  by  a  Master 
of  the  court,  in  consequence  of  Mrs.  Cres- 
pigny being  a  ward  of  court,)  certain  real 
estates  of  Mr.  Crespigny  were  limited  to 
four  trustees,  (one  of  whom  had  since  died,) 
for  a  term  of  ninety-nine  years,  from  the 
death  of  Mr.  Crespigny,  in  trust  to  secure 
to  Mrs.  Crespigny  an  annual  sum  of  400/., 
thereby  granted  to  her,  during  her  life,  in 
case  she  should  survive  her  husband,  by 
way  of  jointure. 

In  1837,  Mr.  Crespigny  and  his  eldest 
son  contracted  with  £e  plaintiff,  Major 
Holford,  for  the  sale  to  him  of  the  estate 
comprised  in  the  settlement.  It  was  pro- 
posed, that  11,430/.,  part  of  the  purchase- 
money,  should  be  retained  by  the  pur- 
chaser as  an  indemnity  against  Uie  jointure 
of  Mrs.  Crespigny  till  her  death,  or  until 
the  release  by  her  of  her  jointure,  and  that 
a  further  part  of  the  purchase-money 
should  be  secured  by  a  mortgage  of  the 
estate.  The  estate  was  conveyed  to  the 
plaintiff  in  fee  by  Mr.  Crespigny  and  his 
son,  by  indentures  of  the  4th  and  5th  of 
April  1887 ;  and  a  mortgage  of  it  in  fee,  for 
the  purpose  of  securing  the  two  sums  be- 
fore mentioned,  was  made  by  the  plaintiff 
to  Mr.  Crespigny  and  his  son,  by  inden- 
tures of  the  6th  and  7th  of  April  1887. 

Mrs.  Crespigny  afterwards  consented  to 
release  this  estate  from  her  annuity,  and 
the  draf^  of  a  deed  was  prepared,  and  ex- 
pressed to  be  made  between  Mr.  and  Mrs. 
Crespigny  of  the  first  part,  the  three  trus- 
tees of  the  second  part,  and  Mr.  Cres- 
pigny and  his  son  of  the  third  part.  By 
the  first  witnessing  part,  Mrs.  Crespigny 
was  to  release  this  estate  from  her  jointure, 
and  by  the  second  witnessing  part,  the 
trustees  were  to  surrender  to  Mr.  Cres- 
pigny and  his  son  the  estates  comprised 
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in  the  indentures  of  the  4th  and  5th  of 
April  1837,  to  the  intent  that  the  term  of 
ninety-nine  years  might  be  merged. 

No  communication  appeared  to  have 
been  made  with  any  of  the  trustees  of  the 
term,  until  the  end  of  January  1838,  when 
a  draft  of  this  last-mentioned  deed  was  sent 
to  Mr.  M.,  one  of  the  trustees,  who  was  a 
solicitor,  who  returned  it  with  the  follow- 
ing memorandum  at  the  foot  of  it :  **  Hav- 
ing looked  at  this  draft,  I  must  express 
my  surprise  that  it  was  presented  to  me 
without  any  kind  of  explanation.  With 
Captain  Trent,  the  brother  of  the  lady,  I 
have  now  communicated ;  and  he  desires 
me  to  state,  that  he  was  equally  unin- 
formed of  the  proposed  surrender  of  Mrs. 
Crespigny*s  jointure  of  400/.  per  annum ; 
he,  however,  concurs  with  me  in  agreeing, 
that  if  the  sum  retained  by  Major  Holford 
is  invested  in  the  funds,  or  on  mortgage, 
in  the  trustees*  names,  for  protecting  this 
jointure,  he  will  consent  to  surrender  the 
term,  but  not  otherwise.  In  this,  Captain 
Phipps,  the  other  trustee,  coincides." 

The  deed  was  afterwards  executed  by 
Mr.  and  Mrs.  Crespigny,  and  was  dated  the 
10th  of  April  1838,  and  was  duly  acknow- 
ledged by  Mrs.  Crespigny,  as  required  by 
the  3  &  4  Will.  4.  c.  74.  Previously  to  its 
execution,  a  sum  of  14,428/.  12f.,  3^/.  per 
cent,  bank  annuitie8,had  been  invested  in  the 
names  of  three  new  trustees,  as  a  provision 
for  Mrs.  Crespigny*s  annuity  of  400/.,  and 
the  trusts  of  this  stock  were  duly  declared 
by  an  indenture,  executed  by  Mr.  and  Mrs. 
Crespigny  and  the  trustees  of  the  stock, 
and  bearing  date  the  6th  of  April  1838; 
but  these  facts  were  not  communicated  to 
the  trustees  of  the  term.  The  engrossment 
of  the  deed  of  the  10th  of  April  1838,  had 
not  been  tendered  to  the  trustees  of  the 
term  for  execution,  and  neither  that  deed 
nor  any  evidence  that  it  had  been  executed 
and  acknowledged  by  Mrs.  Crespigny,  had 
been  produced  to  the  trustees  ;  but  they 
had  never  made  any  application  to  be  fur- 
nished with  any  such  evidence,  or  to  see 
the  deed.  The  mortgage  had  been  paid 
off,  and  the  estate  conveyed  to  the  plaintiff 
in  fee. 

On  the  8th  of  November  1838,  the  plain- 
tiff's solicitors,  who  were  also  the  solicitors 
of  Mr.  and  Mrs.  Crespigny,  wrote  the 
following  letter  to  Mr,  M.,  "  On  the  part 


of  Major  Holford,  the  purchaser  of  Mr. 
Charles  Crespigny 's  estate  of  &c.,  as  well 
as  on  that  of  Mr.  and  Mrs.  Charles  Cres- 
pigny, we  are  instructed  to  apply  to  you 
to  know  whether  you  will  assign  the  term 
of  ninety-nine  years,  vested  in  you  and  your 
CO- trustees,  for  securing  Mrs.  Crespigny *s 
jointure  of  400/.  Mrs.  Crespigny,  by  a 
deed,  acknowledged  according  to  the  sta- 
tute, has  discharged  the  estate  from  the 
jointure,  as  she  has  an  undoubted  right  to 
do ;  and  Majbr  Holford,  having  paid  the 
whole  consideration  money,  is  entitled  to 
have  the  term  assigned  to  a  trustee  of  his 
nomination.  Mr.  Crespigny  has  amply 
secured  Mrs.  Crespigny 's  jointure  by  an 
investment  of  a  competent  sum  in  the 
public  funds  ;  and  the  deed  by  which  it  is 
secured,  we  are  willing  for  your  satisfac- 
tion, but  not  as  a  matter  of  right,  to  pro- 
duce and  shew  to  you,  before  any  proceed- 
ings are  taken  to  enforce  an  assignment. 
We  have  thought  it  right  to  require  an 
explicit  answer,  whether  or  not  you  will 
assign  the  term,  and  should  you  decline  to 
do  so,  for  what  reason." 

No  answer  was  returned  to  this  letter. 

The  bill  prayed,  that  the  defendants 
might  be  decreed  to  assign  or  surrender 
the  hereditaments  comprised  in  the  term, 
as  the  plaintiff  should  direct ;  and  that 
they  might  be  ordered  to  pay  the  costs  of 
preparing  and  making  a  proper  deed  for 
assigning  or  surrendering  the  said  term, 
and  also  the  costs  of  this  suit.  It  appeared 
from  the  answer,  that  on  the  9ih  of  Feb- 
ruary 1838,  Mr.  and  Mrs.  Crespigny 
called  on  Mr.  M.,  and  that  Mrs.  Crespigny 
then  stated,  that  she  was  willing  to  release 
her  jointure,  provided  the  annual  sum  of 
400/.  were  properly  secured  to  her  in 
some  other  way :  that  Mr.  Crespigny  said 
it  should  be  secured  by  an  investment  of 
stock  ;  and  Mr.  M.  replied,  that  if  this 
stock  were  placed  in  the  names  of  the 
trustees  of  the  term,  they  would  surrender 
the  term  ;  but  that  Mr.  Crespigny  refused 
to  allow  such  investment.  The  memoran- 
dum before  referred  to,  was  written  on  the 
following  day — namely,  the  10th  of  Feb- 
ruary. 

Mr.  Lloyd,  for  the  plaintiflf,  said,  tliat 
as  the  title  of  the  plaintiff  to  have  an  as- 
signment of  the  term  was  clearly  shewn, 
there  could  be  no  doubt  as  to  that  part  of 
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tbe  decree ;  and  he  also  contended,  that  as 
the  proceedings  of  the  defendants  amounted 
to  disputing  the  claim  of  the  plaintiff*  to 
the  estate,  they  ought  to  pay  the  costs  of 
the  suit. 

Angier  v.  Stannard,  3  Myl.  &  K.  566 ; 
8.  c.  3  Law  J.  Rep.  (n.s.)  Chanc.  Z 1 6. 

WtUk  V.  HUcox,  4  Myl.  &  Cr.  197. 

Mr,  Pemberton  and  Mr,  Piggotty  for  the 
defendants,  insisted,  that  the  defendants 
were  not  justified  in  divesting  themselves 
of  the  term,  until  they  were  satisfied  that 
the  interest,  for  the  protection  of  which 
the  term  had  heen  created,  had  determined 
or  had  heen  released ;  and  that  as  the  plain- 
tiff had  not  satisfied  the  defendants  on  these 
points,  he  must  pay  the  costs  of  the  suit. 

Taylor  v.  Glanville,  S  Mad.  176. 

Knight  y.  Martin^  1  Russ.  &  Myl.  70. 

Poole  V.  PasSy  1  Beav.  600 ;  s.  c.  8 
Law  J.  Rep.  (n.s.)  Chanc.  325. 

OshoumY,  Fallows^  1  Russ.  &  Myl.  741. 

The  Master  of  the  Rolls,  (after  stat- 
ing the  facts  oi  the  case,  and  reading  the 
letter  of  the  8th  of  Nov.  1838). —To  that 
letter  no  answer  was  returned,  and  there- 
upon this  bill  is  filed.  Though  I  do  wish  that 
a  letter  had  been  returned,  I  think  I  have 
never  heard  of  a  demand  made  which  ap- 
pears more  unreasonable  than  that  which 
is  made  in  this  case  for  costs.  According 
to  the  constitution  of  our  law,  a  very  large 
proportion  of  the  property  of  this  country 
is  vested  in  trustees — subject  to  their  power. 
Trustees,  in  dealing  with  property  vested 
in  them,  have  often  a  very  painful  duty 
to  perform,  because  they  are  frequently 
bound  to  refuse  requests  which  are  made  to 
them  by  the  parties  interested  ;  but  they  are 
subject  to  the  greatest  and  most  serious 
responsibihty  in  the  exercise  of  the  power 
vested  in  them.  If  they  either  assist  or 
obstruct  those  parties,  in  any  disposition 
of  the  trust  property,  and  in  so  doing  com- 
mit any  error,  they  are  personally  liable 
to  all  the  consequences  which  may  attach. 
Does  it  not  then  become  of  the  utmost  im- 
portance that  they  should  not  be  called  on 
to  do  what  is  not  made  perfectly  clear, 
without  some  protection  offered  to  them  I 
These  defendants  had  a  duty  to  perform, 
to  protect  the  interest  of  the  lady  for  whom 
they  were  trustees  ;  and  if  it  was  alleged, 


that  that  interest  was  put  an  end  to,  they 
had  as  much  right  to  have  proof  of  that 
fact — to  know  what  was  put  an  end  to — 
as  to  know  what  was  done  with  any  part 
of  the  property.  Between  the  time  when 
they  received  the  draft,  and  the  time  when 
the  memorandum  was  written,  they  had 
personal  communication  with  their  cestui 
que  trusty  who  informed  them,  that  she 
desired  the  term  should  be  assigned,  pro- 
vided her  annuity  was  otherwise  well 
secured ;  and  that  took  place  on  the  day 
immediately  preceding  the  memorandum. 
The  plaintiff" says,  by  his  counsel,  "I  must 
take  the  memorandum  as  a  decided  an- 
swer, that  unless  this  proposition  is  com- 
plied with,  the  trustees  will  not,  under  any 
circumstances,  make  an  assignment  of  this 
term."  They  had  a  communication  with 
the  cestui  que  trust,  and  made  the  reply 
contained  in  the  memorandum ;  and  there 
was  no  further  communication  between 
the  parties,  by  which  the  trustees  could 
be  satisfied  as  to  the  propriety  of  what 
was  asked.  The  other  parties  thought 
proper  to  act  independently  of  the  trustees, 
and  without  taking  the  trouble  of  finding  out 
whether  they  were  satisfied  or  not ;  and  in 
November,  comes  the  single  question,  will 
you  do  it  or  not? — [His  Lordship  again 
referred  to  the  letter  of  November  1 838.] — 
The  trustees  took  no  notice  of  this  what- 
ever. I  am  of  opinion,  the  trustees  were 
entitled  to  further  information,  and  to  evi- 
dence which  was  never  produced  to  them ; 
and  that  without  that  explanation  and  evi- 
dence, they  were  justified  in  abstaining 
from  making  this  assignment.  No  answer 
was  given  to  the  letter  of  November :  I 
say  I  am  sorry  for  it;  but  that  is  no  reason 
why  the  plaintiff* should  be  exempted  from 
the  performance  of  his  duty  of  satisfying 
the  trustees  of  the  propriety  of  his  request. 
With  regard  to  the  observations  which 
were  made  upon  the  trustees,  I  do  not  un- 
derstand any  observation  to  be  made  to 
their  discredit.  I  have  very  often  known 
changes' made  in  trustees,  for  the  purpose 
of  having  persons  introduced  into  the  trusts, 
who  would  do  what  the  first  trustees  would 
not  do.  I  do  not,  however,  mean  to  shew 
the  least  suspicion  of  these  trustees.  But 
it  does,  nevertheless,  appear  to  me,  that, 
under  the  circumstances,  the  trustees  of 
the  term  were  entitled  to  have  some  fur- 
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tber  information.  I  think  there  must  be 
an  assignment  of  ibe  term,  according  to 
the  direction  of  the  plaintiff;  and  the  plain- 
tiff must  pay  the  costs  of  this  suit. 


M.R.      \ 

Jan.  22,  25.3 


CROSBY  V.  CHURCH. 


Will — Construction — Husband  and  Wife, 

A,  bequeathed  to  C,  C^  a  married  woman, 
1 ,000/.  stocky  to  be  transferred  to  her  in  her 
own  name,  for  her  separate  use,  and  the 
principal  to  remain  in  trust  of  A*s  trustees 
till  C.  C*s  youngest  child  should  attain 
twenty -one,  when  the  principal  was  to  be  her 
own,  /i^s  executors  transferred  1,000/.  stock 
into  the  name  of  C,  C,  and  she  and  her 
husband  sold  the  stock  before  their  youngest 
child  attained  twenty-one,  C,  C,  after  her 
husband's  death,  filed  a  bill  to  have  this  sum 
invested  by  A*s  executors.  The  executors 
were  decreed  to  pay  the  money  into  court : 
hut  C,  C,  was  held  to  have  made  a  valid 
disposition  of  the  dividends  which  should 
accrue  due  before  her  youngest  child  attained 
twenty'One,  and  consequently  not  to  be  enti^ 
tied  to  any  of  such  dividends, 

Sarah  Lonsdale,  by  a  codicil  to  her  will, 
dated  the  9th  of  January  1814,  bequeathed 
as  follows : — "  I  give  to  my  beloved  grand- 
daughter, Mrs.  Charlotte  Crosby  (the 
plaintiff),  over  and  above  any  former  be- 
quest, 1,000/.  3/.  ^per  cent,  consols,  to  be 
transferred  to  her  in  her  .own  name,  and 
the  interest  to  be  for  her  own  sole  and 
separate  use  ;  and  the  principal  to  remain 
in  trust  of  my  executors  and  residuary  lega- 
tee, till  the  youngest  of  her  children  shall 
attain  the  age  of  twenty- one  years,  when 
the  principal  shall  be  her  own ;  or,  in  case 
of  her  demise,  it  shall  devolve  to  her  pre- 
sent husband,  the  Rev.  Robert  Crosby. 
Also,  by  this  codicil,  I  do  further  appoint, 
that  in  case  of  the  demise  of  my  executrix, 
Mrs.  Sarah  Church,  the  wife  of  Henry 
Church,  Esq.,  that  their  daughter,  Sarah 
Church,  shall  be  the  person  selected  to  fill 
that  office  jointly  wiUi  the  other  two  sur- 
viving executors,  so  as  there  may  always 
be  three." 

The  testatrix,  by  her  will,  had  appointed 
the  said  Robert  Crosby,  and  Edward  George, 


and  Sarah  Church,  the  executors  and  exe> 
cutrix  thereof,  and  bequeathed  her  resi- 
duary personal  estate  to  Mrs.  Sarah  Church. 
She  died  in  March  1814,  and  her  execu- 
tors and  executrix  duly  proved  her  will. 

The  two  executors  allowed  Mrs,  Church 
to  have  all  the  stock  which  belonged  to 
the  testator,  including  a  large  sum  of  SL 
per  cent,  consols,  to  be  transferred  into  the 
name  of  Mrs.  Church  alone;  and  in  March 
1815,  Mrs.  Church  transferred  1,000/.  SL 
per  cent,  consols,  into  the  name  of  the 
plaintiff,  and  in  July  1816  she  and  her 
husband  sold  this  stock,  and  the  proceeds 
arising  from  the  sale  of  it  were  paid  to  the 
plaintiff's  husband,  the  said  Robert  Crosby. 

Edward  George  died  insolvent  in  August 
1827,  and  R.  Rimell  became  his  adminis- 
trator. Robert  Crosby  died  insolvent  in 
December  1 8S6,  and  Mrs.  Charlotte  Crosby 
obtained  letters  of  administration  to  his 
effects.  Her  youngest  child,  who  was  living 
at  the  death  of  the  testatrix,  attained  twen- 
ty-one in  May  1833,  three  years  before 
Mr.  Crosby's  death,  but  her  youngest 
child  now  living  was  not  born  till  1825* 
In  1838,  she  filed  this  bill  against  Mrs. 
Church  and  Mr.  Rimell,  and  prayed  that 
the  defendants  might  be  decreed  to  pur- 
chase into  the  name  of  the  plaintiff  the 
sum  of  1,000/.  3/.  per  cent,  consols,  be- 
queathed by  the  codicil,  in  trust  for  the 
plaintiff;  or  if  the  Court  should  be  of 
opinion,  that  she  was  not  entitled  to  the 
principal  till  her  youngest  child  now  living 
should  attain  twenty-one,  then  that  this 
sum  might  be  transferred  into  the  name  of 
Mrs.  Church  and  two  other  trustees,  or 
transferred  into  the  name  of  the  Accountant 
General  in  trust  in  this  cause,  and  the 
dividends  paid  to  the  plaintiff;  and  that 
the  defendants  might  also  be  decreed  to 
pay  to  the  plaintiff  such  a  sum  as  was  due 
to  her  in  respect  of  the  dividends  which 
would  have  accrued  from  the  death  of  her 
husband. 

Mr,   Pemberton  and   Mr,  Piggott  ap- 
peared for  the  plaintiff,  and  cited-^ 
Nail  v.  Punter,  4  Sim.  474. 
Scott  V.  Davis,  4  Myl.  &  Cr.  87. 

Mr,  Tinney  and  Mr.  Koe,  for  the  defen« 
dant  Mrs.  Church,  contended,  that  the 
stock  was  to  be  transferred  to  Mrs.  Crosby, 
and  she  was  entitled  to  the  interest  for 
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her  owo  use,  with  power  of  anticipation  ; 
she  could,  therefore,  either  alone  or  toge- 
ther with  her  husband,  who  had  a  contin- 
gent interest  in  the  stock,  make  an  effectual 
assignment  of  the  stock. 

Irwin  V.  Farrer^  19  Ves.  86. 

Adamson  v.  Armitage,  ibid.  416. 

EUon  v.  Shephard,  1  Bro.  C.a  5$2. 

Mr,  Bromehead  appeared  for  Mr.  Rimell. 

Mr,  Pemherton^  in  reply,  insisted,  that  it 
was  doubtful  whether  the  plaintiff  was  able 
to  assign  the  dividends  which  might  accrue 
between  the  death  of  the  husband  and  the 
time  when  the  youngest  child  should  attain 
twenty-one. 

The  Master  or  the  Rolls. — ^When 
claims  of  this  kind  succeed,  which  are 
brought  by  parties  who  have  joined  in  the 
committing  of  a  breach  of  trust,  it  is  very 
hard  upon  the  parties  who  have  to  pay. 
As  to  some  part  of  this  case,  I  cannot  say 
that  I  entertain  any,  the  least,  doubt. 
There  is  one  point  upon  which  I  have  some 
difficulty.  The  first  question  is,  what  in- 
terest this  lady  took  in  the  bequest  which 
is  given  her  by  the  codicil.  [His  Lordship 
read  it.]  The  first  direction  is,  that  1 ,000/. 
be  transferred  to  her  in  her  own  name, — 
not  to  be  her  own  absolute  property,  be- 
cause it  goes  on  to  say,  the  interest  is  to 
be  paid  to  her  for  her  own  use,  and  the 
principal  is  to  remain  in  trust  till  the 
youngest  of  her  children  shall  attain  twen- 
ty-one, when  the  principal  shall  be  her  own. 
Then,  therefore,  the  time  has  come  when 
the  stock  is  to  be  transferred  into  her  own 
name.  I  apprehend  that  this  is  a  construc- 
tion which  can  hardly  be  doubted.  It  is 
to  be  transferred  to  her,  but  the  principal 
is  to  remain  in  trust  till  the  youngest  of 
her  children  shall  attain  twenty-one,  when 
the  principal  is  to  be  her  own ;  therefore, 
then  is  the  time  to  transfer. 

But  this  is  a  gif^  to  take  effect  imme- 
diately, of  the  dividends,  to  be  paid  to  her 
for  her  own  use ;  and  a  gift  absolute  of 
the  principal,  which  is  to  be  transferred 
when  the  youngest  child  attains  twenty- 
one.  That  being  so,  the  executors,  as  I 
conceive,  erroneously  transferred  the  prin- 
cipal into  her  name  at  the  end  of  one  year 
After  the  death  of  the  testatrix.  They  did 
not  suffer  the  principal  to  remain  in  their 


own  hands,  but  transferred  it  into  her 
name  at  the  end  of  one  year.  Being  in 
her  name,  and  she  being  under  the  direc- 
tion of  her  husband,  she  very  shortly  after- 
wards transferred  the  principal  to  some  one 
else.  At  all  events,  there  never  was  the 
investment  which  the  executors  of  this 
codicil  were  required  to  make ;  the  trust 
was  not  performed  ;  and  I  see  nothing 
which  can  deprive  her  of  her  right  to  en- 
force it.  Clearly,  therefore,  this  sum  must 
be  brought  into  court. 

Then  comes  the  question,  upon  which 
there  is  some  doubt  in  my  mind.  The 
dividends,  which  were  to  be  paid,  were  to 
be  for  her  sole  and  separate  use ;  and  there 
are  not  only  no  direct  words,  but  there  are 
no  words  at  all,  that  any  fetter  was  intended 
to  be  imposed  on  this  property.  The  ques* 
tion  is,  whether  the  way  in  which  she  dealt 
with  this  fund,  disposing  of  these  dividends 
to  which  she  was  entitled  for  her  own  use, 
can  be  sustained.  If  a  woman  could  not 
dispose  of  property  vested  in  other  per- 
sons for  her  sole  and  separate  use,  without 
making  express  reference  to  that  fact, 
there  would  be  an  end  of  the  question. 
But,  I  apprehend,  there  are  many  ways  in 
which  a  woman,  having  property  for  her 
separate  use,  may  render  it  subject  to  her 
engagements  without  making  any  sort  of 
reference  to  its  being  limited  to  her  sepa- 
rate use. 

The  fund  ought  to  be  brought  into 
court ;  and  there  ought  to  be  a  direction 
to  pay  the  dividends  to  her  if  she  has  not 
charged  them ;  if  she  has  charged  them, 
then  to  pay  them  to  the  party  who  has 
become  so  entitled  to  receive  them ;  and 
the  fund  being  brought  into  court  with 
that  direction,  there  ought  to  be  liberty  to 
apply,  on  the  youngest  child  attaining  twen« 
ty-one,  or  dying  under  that  age. 

January  £5. — His  Lordship  stated,  that 
he  had  considered  the  question,  whether 
the  plaintiff  was  entitled  to  receive  the 
dividends  until  her  youngest  child  attained 
twenty-one,  and  that  he  was  of  opinion, 
that  she  was  empowered  to  make  a  valid 
disposition  of  those  dividends,  and  having 
done  so,  she  was  not  entitled  to  this  part 
of  the  relief  prayed  by  the  bill. 


£14 


CASES  IN  CHANCERY : 


X 


L.C. 

Nov.  19,  20,  1840.  >rawson  o.  sahuel. 
Jan.  25,  1841.     J 

Set-off — Action  at  Law — Mercantile  Ac- 
counts and  Transactions — Injunction — Cross 
Demand, 

The  Court  will  not  restrain  proceedings 
in  an  action  at  law  to  recover  damages  for 
breach  of  a  contract,  until  an  account  of  the 
mercantile  dealings  and  transactions  had 
between  the  parties,  shall  have  been  taken 
in  a  suit  in  equity,  instituted  by  the  defen- 
dants at  law,  and  the  result  of  such  account 
shall  have  been  ascertained. 

The  mere  existence  of  a  cross  demand,  on 
the  part  of  the  plaintiffs  against  a  defendant, 
is  not  a  sufficient  ground  to  restrain  the 
defendant  in  equity,  from  taking  out  execu- 
turn  on  a  judgment  recovered  by  him  in  an 
action  for  damages,  against  the  plaintiffs  in 
equity,  until  after  an  account  shall  have 
been  taken  in  equity  between  the  parties. 

The  plaintiffs  in  equity,  in  such  a  case, 
must,  for  the  purpose  of  the  injunction  sought 
by  them,  establish  from  admissions  contained 
in  the  answer  of  the  defendant,  or  from 
documents  produced  by  him,  the  case  made 
by  their  bilL 

The  plaintiffs  were  merchants,  and  car- 
ried on  business  in  London,  under  the 
firm  of  Rawson  &  Co.,  and  the  defendant 
was  a  merchant  at  Glasgow.  In  the  year 
1 835,  an  arrangement  was  come  to  between 
the  parties,  by  the  terms  whereof  it  was 
agreed,  tliat  the  defendant  should  ship  arti- 
cles of  merchandise  on  his  own  account, 
and  consign  them  to  the  agents  of  the 
plaintiffs,  conducting  their  business  at  cer- 
tain houses  abroad ;  and  that  the  plaintiffs, 
on  being  advised  by  such  agents  of  the 
arrival  of  the  merchandise,  were  to  accept 
bills  drawn  upon  them  by  the  defendant 
for  the  amount  at  which  the  same  was 
shipped  by  him.  Some  time  after  the  date 
of  the  arrangement,  merchandise  was 
shipped  by  the  defendant,  and  consigned 
to  the  plaintiffs'  agents,  and  bills  of  ex- 
change for  the  amount  of  the  merchandise 
were  drawn  by  the  defendant,  and  duly 
accepted  by  the  plaintiffs ;  but  afterwards 
the  plaintiffs  declined  to  accept  other  bills 
of  exchange,  which  were  drawn  by  the 
defendant  upon  the  plaintiffs,  in  respect 


of  subsequent  consignments  of  merchan- 
dise of  considerable  amount,  made  by  him, 
to  the  agents  of  the  plaintiffs,  the  plaintiffs 
insisting  that  they  were  greatly  in  advance 
with  the  defendant,  and  that  the  prices 
charged  by  the  defendant  on  the  merchan- 
dise consigned  were  excessive,  and  far  be- 
yond the  market  price.  The  refusal  of 
the  plaintiffs  to  accept  the  bills  drawn  by 
the  defendant  caused  him  to  become  em- 
barrassed in  circumstances,  and  the  defen- 
dant immediately  commenced  an  action 
against  the  plaintiffs  to  recover  damages 
in  respect  of  the  breach  of  the  agreement 
so  entered  into  as  aforesaid,  between  the 
parties;  the  plaintiffs,  therefore,  filed  their 
bill  in  equity,  seeking  an  account  of  the 
dealings  and  transactions  between  them 
and  the  defendant,  a  discovery  and  pro- 
duction of  all  debts,  accounts,  books, 
papers,  and  writings,  and  prayin^^  an  in- 
junction against  the  defendant's  proceeding 
in  his  action  at  law  to  recover  damages. 

On  application  made  by  the  plaintiffs  to 
the  Vice  Chancellor,  his  Honour  allowed 
the  action  at  law  to  proceed  to  judgment, 
but  stayed  all  proceedings  on  the  judg- 
ment. The  defendant  now  moved  to  dis- 
charge the  order  of  his  Honour. 

J\fr,  Wigram  and  Mr,  Hull,  for  the  de- 
fendant. 

Mr,  K,  Bruce,  Mr,  Jacob,  and  Mr,  Bhmtg 
contr^. 

The  material  cases  that  were  cited  to 
the  Court,  and  the  arguments  of  counsel, 
are  mentioned  in  his  Lordship's  judgment, 
which  was  as  follows : — 

The  Lord  Chancellor. — The  mercan- 
tile arrangement  between  the  plaintiflfs  and 
the  defendant,  which  has  led  to  the  existing 
litigation  both  at  law  and  in  equity,  was, 
as  far  as  regards  the  question  before  me, 
shortly  this : — The  defendant  Samuel  was 
to  send  out  goods  to  several  houses  in 
distant  parts,  connected  with  the  plaintiffs' 
house  in  this  country,  who  were  to  sell  and 
to  remit  the  proceeds  to  the  plaintiffs,  and 
they  were  to  accept  bills  drawn  on  them 
by  the  defendant,  on  the  shipment  taking 
place.  The  result  was,  the  plaintiffs  be- 
came largely  in  advance,  the  bills  becoming 
due,  and  being  paid  by  them  before  remit-' 
tances  or  consignments  were  received  by 
them  from  abroad  to  meet  them.     The 
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plaintiffs  allege,  that  this  arose  in  a  great 
degree  from  the  misconduct  of  the  defen- 
dant in  drawing  bills  upon  them  for  larger 
sums  than  the  value  of  the  goods  shipped 
jastified,  and  in  directing  the  houses  abroad 
not  to  sell,  and  in  refusing  to  renew  the 
bills;  bat  however  that  may  turn  out  in  the 
progress  of  the  cause,  I  do  not  find  in  the 
answer  any  admission  which  can,  on  this 
motion,  enable  the  plaintiffs  to  proceed 
upon  the  ground,  that  any  of  these  allega- 
tions are  so  established  as  to  entitle  them 
to  any  order  founded  upon  their  being 
trae ;  but  it  is  admitted,  that  there  is  a 
complicated  account  to  be  taken  between 
the  plaintiffs  and  the  defendant.    Upon  the 
result  of  this,  however,  the  defendant  says, 
he  believes  a  balance  will  be  found  due  to 
him.     The  subject  of  the  action  at  law  is 
the  refusal  of  the  plaintiffs  in  England  to 
accept  bills  drawn  by  the  defendant  in 
pursuance  of  the  agreement  upon  certain 
shipments  made   to   the   houses  abroad. 
Tlie  Vice  Chancellor's  order  permits  the 
trial  of  this  action,  but  restrains  the  exe- 
cution, in  case  a  verdict  should  be  found 
for  the  plaintiffs  at  law.     The  case  there- 
fore is  this :  the  plaintiffs  in  equity  having 
broken  their    contract,    and    improperly 
refused    to    accept    the   bills,  ought  the 
defendant  in  equity,    who    has   obtained 
a  verdict   and  compensation   for  such   a 
breach  of  contract  and  consequential  in- 
jury, to  be  restrained  from  receiving  the 
sum  so  awarded  to  him;  until  the  com- 
plicated account  stated  in  the  bill   shall 
have  been  taken,  and  the  balance  ascer- 
tained?   lliis  would  produce  the  most  ob- 
vious injustice,  if  the  balance  should  be 
found  in  favour  of  the  plaintiff  at  law, 
which  he  has  sworn  he  believes  it  will. 
Whatever  weight  may  be  attached  to  this 
statement  or  belief,  as  to  the  balance  of  a 
long  and  complicated  account,  the  case  is 
certainly  not  one  in  which  the  plaintiffs  in 
equity  can  ask  the  Court  to  assume,  that 
the  balance  will  be  in  their  favour.    Their 
equity,  therefore,  must  rest  on  the  admit- 
ted existence  of  a  complicated  and  unset- 
ded  account     It  was  said,  the  subject  of 
the  suit  in  this  court,  and  of  the  action  at 
law,  arose  from  the  same  contract ;  but 
the  one  is  for  an  account  of  transactions 
under  the  contract,  and  the  other  is  for 
damages  for  the  breach  of  it ;  the  object 


and  subject-matter  are  therefore  totally 
distinct :  and  the  fact,  that  the  agreement 
was  the  origin  of  both,  does  not  form  any 
bond  of  union  for  the  purpose  of  support- 
ing an  injunction.  The  question  then 
comes  to  this,  is  the  defendant  in  a  suit  in 
this  court  for  an  account,  the  balance  of 
which  I  will  suppose  to  be  uncertain,  to 
be  restrained  from  taking  out  execution 
in  an  action  for  damages  against  the  other 
parties  to  the  account,  until  after  the  ac- 
count shall  have  been  taken  ;  and  it  shall 
thereby  have  been  ascertained  that  he  does 
not  owe  to  the  defendant  at  law,  on  the 
balance  of  the  account,  a  sum  equal  to  the 
amount  of  damages?  If  so,  it  cannot  be  on 
the  ground  of  set-off,  because  there  is  not 
at  present  any  balance  against  which  those 
damages  can  be  set  off;  nor  can  it  be 
because  the  damages  are  involved  in  the 
account,  for  certainly  they  form  no  part  of 
it.  We  speak  merely  of  equitable  set- off, 
as  distinct  from  set-off  at  law  ;  but  it  will 
be  found,  equitable  set-off  exists  in  cases 
where  the  party  seeking  the  benefit  of  it, 
shews  some  equitable  ground  for  being 
protected  against  his  adversary's  right. 
The  mere  existence  of  a  cross  demand  is 
not  sufficient,  as  appears  from  Whyte  v. 
O'Brien {\\  though  it  is  difficult  to  find 
any  other  ground  for  the  order,  in  Williams 
V.  DaviesXn),  as  there  reported.  In  the 
present  case,  there  are  not  even  cross 
demands  ;  and  it  cannot  be  assumed,  the 
balance  of  the  account  will  be  found  to  be 
in  favour  of  the  defendants  at  law.  Is 
there,  then,  any  equity  in  preventing  a 
party,  who  has  recovered  damages  at  law, 
from  receiving  them,  because  he  may  be 
found  to  be  indebted  on  the  balance  of  an 
unsettled  account  to  the  party  against 
whom  the  damages  have  been  recovered  ? 

Supposing  the  balance  should  be  found 
to  be  due  to  the  plaintiff  at  law,  what 
compensation  can  be  made  to  him  for  the 
injury  he  must  have  sustained  by  the  delay? 
The  jury  assess  the  damages  as  the  com- 
pensation due  from  the  defendant  at  the 
time  of  their  verdict,  and  their  verdict  may 
be  no  compensation  for  the  additional  injury 
which  the  delay  in  payment  may  occasion. 

What  equity  has  the  plaintiff  in  a  suit 
for  an  account  to  be  protected  against  the 

(1)  1  Sim.&Stu.  551. 
(«)  t  Sim.  461. 
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damage  awarded  against  him  ?  If  he  has 
no  such  equity,  Uiere  can  be  no  good 
ground  for  the  injunction. 

Several  cases  were  cited  in  support  of 
the  injunction  ;  in  every  one  of  them  ex- 
cepting Williams  v.  Davies,  it  will  be  found 
the  equity  of  the  bill  impeached  the  title 
to  the  legal  demand.  In  Beasley  v.  Darcy 
(3),  a  tenant  was  entitled  to  redeem  his 
lease  on  payment  of  the  rent  due,  and  on 
ascertaining  the  amount  of  such  rent,  a 
sum  was  deducted,  which  was  due  to  the 
tenant  from  the  landlord,  for  damage  done 
in  cutting  the  timber ;  both  were  ascer- 
tained sums,  and  the  equity  against  the 
landlord  was,  that  he  ought  not  to  recover 
possession  of  the  farm  for  non-payment  of 
the  rent,  while  he  owed  to  the  tenant 
damages  in  respect  of  the  same  farm. 

In  O* Connor  v.  Spaight  (4 ),  the  rent  form- 
ed part  of  an  existing  account,  and  it  was 
impossible,  without  taking  the  account,  to 
ascertain  what  sum  the  tenant  was  to  pay 
to  redeem  his  lease.  In  Ex  parte  Stephens 
(5)  the  term  equitable  set-off  is  used,  but 
the  note  having  been  given  under  a  mis- 
representation, and  a  concealment  of  the 
fact,  that  the  party  to  whom  it  was  given 
was  at  that  time  largely  indebted  to  the 
party  who  gave  it,  the  note  was  ordered 
to  be  delivered  up  as  paid.  In  Piggott  v. 
}VilUams(fi\  the  complaint  against  the 
solicitor  for  negligence,  went  generally 
to  impeach  the  demand.  In  Cawdor  v. 
Lewis  (J),  the  proposition  is  too  largely 
stated  in  the  marginal  note ;  for  in  that 
case,  the  action  for  mesne  profits  was 
brought  against  the  plaintiff,  who  was  held 
as  against  the  defendant  to  be  in  equity 
entitled  to  the  land.  None  of  those  cases 
furnish  grounds  for  the  injunction  in  the 
case  before  me.  In  Preston  v.  Strutton{S\ 
the  pendency  of  an  unsettled  partnership 
account,  in  which  the  balance  was  in  dis- 
pute,  was  held  to  be  no  ground  for  an 
injunction  to  restrain  the  execution  on  a 
judgment,  which  had  been  obtained,  on  a 
note  given  for  a  balance  on  a  former  set* 
tlement. 

(3)  «Sch.&Lef.  403,n. 

(4)  1  Ibid.  305. 

(5)  11  Vet.  «4. 

(6)  6  Mad.  95. 

(7)  1  You.  &  CoL  4t7  i  ••  c.  4  Law  J.  Rep. 
(n.s.)  Exch.  £q.  59. 

(8)  1  Anitr.  50. 


When  this  case  was  before  me  in  1838, 
as  reported  in  8  Law  J.  Rep,  (n.s.)  Chanc. 
p.  71,  the  plaintiffs  had  not  then  had  all 
the  discovery  they  required.  I  am  there 
reported (9)  to  have  said,  "The  Court 
must  be  satisfied  how  the  evidence  stands 
as  applicable  to  the  points  stated  in  the 
bill,  before  it  can  safely  dispose  of  the 
question,  whether  the  action  shall  proceed, 
all  of  which  will  be  open  to  the  Court, 
when  it  is  satisfied  the  plaintiffs  have  had 
the  opportunity  for  the  investigation  which 
they  ask.  If  they  find  nothing  to  bear  on 
the  issue,  the  result  will  be  accordingly.** 
It  never  occurred  to  me,  if  the  plaintiffs 
were  not  able,  from  admissions  in  the 
answer,  or  from  documents  produced  by 
the  defendant,  to  establish,  for  the  purpose 
of  the  injunction,  the  case  made  by  the 
bill,  that  they  could  restrain  him,  by  the 
mere  fact  of  the  pendency  of  the  account. 
The  case,  however,  is  now  reduced  to  that ; 
and  that  will  not,  I  think,  justify  the  order 
appealed  from,  which  must  therefore  be 
discharged,  and  the  motion  for  the  injunc- 
tion refused,  with  costs. 


M 

Jan 


.R.     1 

.  28.  J 

fFill —  Construction* 


MATER  0.  TOWNSBND. 


A  testator  bequeathed  the  residue  of  his 
personal  estate  to  trustees^  upon  trusty  to 
raise  therefrom  5,000/.  fr>r  his  daughter  E^ 
and  to  place  out  his  scud  daughter's  legacy 
at  interest^  and  pay  the  dividends  to  her 
during  her  life,  for  her  separate  use ;  and, 
after  her  decease,  he  bequeathed  the  legacy 
so  given  to  her  to  her  children.  And  he 
authorized  her,  if  she  married,  to  appoint 
the  interest  to  her  husband  for  his  life,  if  he 
survived  her.  And  if  his  personal  estate 
should  not  be  sufficient  to  raise  the  legacy  so 
given  to  his  said  daughter,  then  he  autho^ 
rized  it  to  be  raised  out  of  certain  real 
estates.  By  a  deed  of  appointment,  of 
even  date  with  the  will,  the  testator  and  hu 
wife  charged  certain  other  teal  estates  with 
1,950/.,  in  favour  of  their  said  daughter, 

rn  the  same  trusts  as  were  expressed  in 
wUlf  with  an  ultimate  gift  over,  in  de* 

(9)  P.  75. 
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fault  of  ckildrenf  to  the  daughter  absolutely. 
And  by  a  codicil^  also  of  the  same  date, 
after  reciting  the  appointment,  the  testator 
directed  that  this  1,950Z.  should  be  taken  as 
part  of  the  legacy  given  to  her  by  the  will, 
and  charged  the  residue  on  certain  real 
estate.  The  testator's  personal  estate  mas 
exhausted  by  the  payment  of  his  debts.  The 
daughter  died  unmarried : — Held,  that  she 
took  em  absolute  interest,  not  only  in  the 
1,950/.  appointed  by  the  deed,  but  also  in 
ike  remainder  of  the  5,000/.  given  by  the 
will. 

Robert  Lawrence  Townsend,  by  his  will, 
dated   the  7th   of  June  1830,  after   be- 
queathing   some    specific    legacies,    be- 
queathed the  residue  of  his  personal  estate 
(except  such  part  as  might  consist  of  land) 
to  two  trustees,  upon  trust,  after  paying 
his  debts  and  testamentary  expejises,  that 
they,  the  two  trustees,  and  the  survivor 
of  them,  his  executors  and  administrators, 
should  raise  therefrom  a  sum  of  5,000/. 
for    his    daughter,    Elizabeth    Lawrence 
Townsend,  and,  as  soon   as  he   or  they 
might  have  obtained  the  same,  upon  trust, 
to  place  his  said  daughter's  legacy  at  in- 
terest,  on  government  or  real  security, 
and  pay  the  dividends  to  arise  thereby  to 
his  said  daughter,  during  her  life,  for  her 
separate  use.     And  after  her  decease  (sub- 
ject nevertheless  to  the  proviso  therein- 
after contained),  he  bequeathed  the  legacy 
so  thereinbefore  given  to  her  by  him,  to  be 
equally  divided  between  her  children,  share 
and  share  alike ;  and,  if  there  should  be  only 
one  such  child,  then  the  whole  to  such  only 
child,   his  executors,  or   administrators: 
provided  always,  and  the  testator  declared 
that  it  should  be  lawful  for  his  said  daugh- 
ter, provided  she  should  marry,  to  direct 
his  said  trustees,  and  the  survivor  of  them, 
his  executors,  and  administrators,  to  pay 
the  interest  of  the  said  sum  of  5,000/.  so 
given  by  him,  to  her  husband  during  his 
life,  in  case  he  might  outlive  her.     And, 
if  his  personal  estate  should  not  be  ade- 
quate to  raise  the  legacy  so  thereby  given 
by  him  to  his  said  daughter,  then  the  tes- 
tator devised  certain  real  estate    to  the 
two  trustees,  for  a  term  of  years,  to  raise 
the  said  sum.     And  he  gave  2,0(^01.  to 
another  of  his  daughters,  upon  whose  mar- 
riage he  had  agreed  to  give  her  5,000/., 
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but  had  only  actually  paid  3,000/.  The 
testator  also  executed  a  codicil,  of  the 
same  date  as  his  will,  and  thereby  recited 
that,  since  executing  his  will,  he  had  dis- 
covered that  he  and  his  wife  jointly  had  a 
power  of  charging  certain  real  estates  with 
fi,000f,,  as  a  portion  for  younger  children, 
and  that,  by  an  indenture  of  even  date 
therewith,  they  had  charged  the  said 
estates  with  a  sum  of  1,950/.,  in  favour  of 
the  said  Elizabeth  Lawrence  Townsend; 
and  the  testator  then  declared,  that  the 
said  sum  of  1,950/.  should  be  considered 
as  part  of  the  legacy  given  to  her  by  his 
will ;  and  he  charged  the  residue  on  his 
estate  at  B.  (which  estate  he  had  devised 
to  his  son  William  L.  Townsend),  and  he 
devised  the  same  estate  to  the  two  trustees 
for  1,000  years,  to  raise  the  legacy  by 
mortgage. 

By  an  indenture  of  appointment,  of  even 
date,  the  testator  and  his  wife  appointed 
and  directed  that  1,950/.  should  be  raised 
and  paid  to  the  two  trustees  named  in  his 
will,  upon  the  same  trusts  as  were  declared 
by  the  will,  of  the  5,000/.  ;  and  subject  to 
these  trusts,  the  trustees  were  to  stand 
possessed  of  this  sum  of  1,950/.,  in  trust 
for  the  said  Elizabeth  Lawrence  Town- 
send,  her  executors,  administrators,  or 
assigns. 

The  testator  died  in  June  1830,  and 
his  personal  estate  was  exhausted  by  the 
payment  of  his  debts,  and  funeral  and  tes- 
tamentary expenses. 

Elizabeth  L.  Townsend  died  unmarried, 
in  December  1838,  having  made  her  will 
in  December  1836,  and  thereby  bequeath- 
ed the  said  sum  of  5,000/.  to  the  plaintiff 
Samuel  Mayer,  upon  certain  trusts. 

The  sum  of  1,950/.,  which  was  the  sub- 
ject of  the  deed  of  appointment,  had 
been  paid  to  the  plaintiff,  but  the  remain- 
ing sum  of  3,050/.  had  not  been  paid,  but 
the  interest  upon  it  had  been  duly  paid  up 
to  the  death  of  Elizabeth  L.  Townsend. 

The  bill  was  filed  agamst  William  L. 
Townsend  and  the  two  trustees ;  and  it 
prayed  a  declaration  that  Elizabeth  Law- 
rence Townsend  became  absolutely  en- 
titled to  the  legacy  of  5,000/.,  and  that 
3^050/.  and  interest  thereon  since  the 
death  of  Elizabeth  L.  Townsend,  might 
be  raised  by  sale  or  mortgage  of  the  es- 
tate devised  to  William  L.  Townsend. 

2F 
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Mr,  Tinney,  Mr,  Pemberton,  and  Mr,  K, 
Parker,  for  the  plaintiff,  contended  that, 
under  the  will,  the  testator's  daughter  took 
an  absolute  interest  in  the  trust  fund,  in 
the  event  of  her  not  having  any  children, 
who  could  take  by  virtue  of  the  trusts 
created  in  their  favour:  that  the  1,950/. 
appointed  by  the  deed,  was  expressly 
limited  to  her  in  case  the  contingent  in- 
terests before  mentioned  did  not  take 
effect,  and  that  that  sum  was  to  form  part 
of  the  5,000/.,  and  that  the  testator  spoke 
of  the  whole  sum  as  **  her  legacy." 

Mr.  G.  Turner  and  Mr,  Parry,  contra, 
insisted  that  the  will  only  gave  a  direction 
to  raise  this  sum  and  apply  it  in  a  certain 
manner ;  and  that,  as  the  trusts  mentioned 
in  the  will  had  failed,  the  trust  fund  was 
undisposed  of,  except  as  to  the  1,950/.  ap- 
pointed by  the  deed. 

Cook  V.  Fountain,  9  Swanst.  591. 
Hewitt  V.  Wright,  1  Bro.  C.C.  86. 

The  Master  of  the  Rolls  said,  that 
tlie  legacy  to  the  daughter  was  not,  strictly, 
an  absolute  gift ;  but  that  it  was  only 
subject  to  those  particular  restrictions 
which  the  testator  had  in  contemplation  : 
that  it  was  not  necessary  to  decide  whe- 
ther, if  the  legatee  had  married,  and  had 
had  no  children,  her  husband  would  have 
been  entitled  to  this  fund.  But  his  Lord- 
ship was  of  opinion  that  the  restrictions  of 
the  will  ought  not  to  be  carried  further 
,  than  the  expressions  of  the  will  required  ; 
and  that,  under  the  circumstances,  the 
plaintiff  was  entitled  to  the  decree  which 
was  asked. 


M.R.     \ 
Jan.  19.  J 

Practice, — Costs. 


WEST  V.  SMITH. 


A  party  gave  notice  of  a  motion  to  dis- 
charge an  order  with  costs,  and  obtained  an 
order  accordingly  : — Held,  that  these  costs 
included  the  costs  of  the  motion  to  discharge 
the  prior  order. 

The  Master  of  the  Rolls  made  an  order 
on  the  24th  of  November  1840,  which  the 
parties  who  were  affected  by  it  gave  notice 
of  a  motion  to  discharge,  with  costs. 

On  the  22nd  December  1840,  Mr,  Pern- 


berton  obtained  an  order  from  the  Master 
of  the  Rolls,  that  the  order  in  question 
should  be  discharged,  with  costs  to  be  taxed 
by  the  Master ;  such  costs,  when  taxed,  to 
be  paid  by  one  of  the  plaintiffs.  Under 
this  order,  the  parties  on  whose  behalf  the 
application  was  made,  contended,  that  they 
were  entitled  to  the  costs  of  the  motion  to 
discharge  the  prior  order. 

The  matter  was  mentioned  by  Mr,  Pern- 
berton  to  the  Master  of  the  Rolls,  when 
Mr,  Tennant  contended,  that  although  the 
parties  were  entitled  to  the  costs  of  the 
order  which  was  discharged,  they  were 
not  entitled,  upon  such  a  notice  of  motion 
as  had  been  given,  to  the  costs  of  the  ap- 
plication which  was  made  to  discharge  it. 

The  Master  of  the  Rolls  held,  that 
the  costs  of  the  motion  to  discharge  the 
order  must  be  paid,  as  well  as  any  other 
costs  occasioned  by  it. 


WALKER  V,  THOMASON. 


V.C. 
Dec.  9, 1840 
Jan.  21,  1841 

Injunction  Bill — Patent — Motion  for  Trial 
at  Law — Lapse  of  Time, 

In  a  stdt  to  restrain  the  infringement  of  a 
patent,  the  plaintiff  may t  on  motion,  obtain 
liberty  td  proceed  to  try  the  question  at  law, 
notwithstanding  the  cause  in  equity  is  at 
issue,  if  publication  has  not  passed. 

The  bill  in  this  case  prayed  an  injunc- 
tion to  restrain  the  sale,  by  the  defendant, 
of  an  engine  or  self-acting  apparatus  for 
cleansing  beer,  for  which  the  plaintiff 
alleged  that  he  had  obtained  a  patent. 

The  bill  was  filed  in  September  1858, 
and  the  answer  was  filed  in  October  fol- 
lowing. No  further  proceedings  were  taken 
in  the  cause  until  the  month  of  May  1839, 
when  the  d^endant  moved  to  dismiss  the 
bill  for  want  of  prosecution,  and  the  plain- 
tiff entered  into  the  undertaking  to  speed, 
and  filed  his  replication.  The  parties  con- 
sented that  publication  should  be  enlarged 
until  the  last  day  of  Michaelmas  term, 
1 840  ;  and,  six  days  before  publication 
would  peremptorily  pass,  the  plaintiff 
moved  that  he  might  be  at  liberty  to  bring 
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an  action  at  law,  for  the  purpose  of  deter- 
mining the  question  of  the  infringement  of 
his  patent. 

Mr.  Sharkey  for  the  motion. — If  the 
plaintiff  had  proved  the  entire  case  on 
which  he  relies,  and  the  cause  came  on  to 
he  heard,  the  Court  must  still  do  what  is 
now  sought. 

Mr,  Puller,  contra,  insisted,  that  the 
motion  was  made  too  late,  and  that  the 
cause  was  set  down,  and  must  now  be 
brought  to  a  hearing. 

December  9. — The  Vice  Chancellor 
directed  the  motion  to  stand  over  until  the 
fact  was  ascertained,  of  whether  publica- 
tion in  the  cause  had  or  not  passed  at  the 
time  the  motion  was  agreed  to  be  taken 
as  having  been  made. 

Jan.  21,  1841. — The  motion  was  again 
mentioned. 

Mr.  Sharpe,  for  the  plaintiff. 

Mr,  PhiUipps,  for  the  defendant. — It 
appeared  that  publication  had  not  passed. 

The  Vice  Chancellor  made  the  order. 


V.C. 

Mar 
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CROSS  0.  BEDINGFIELD. 


Evidence — Jurisdiction  —  Lost  Bond  — 
/Admission  by  a  Joint  Obligor — Annuity — 
Interest^ Statute  3^4  Will.  4.  c.42.  «.  28. 

In  a  suit  against  two  obligor s,  in  a  joint 
and  several  bond,  the  admission  in  the  an' 
swer  of  one  obligor,  that  the  bond  was  de^ 
stroyed,  is  evidence  which  may  be  received, 
and  will  support  the  jurisdiction  of  the  Court 
to  decree  payment  as  against  both. 

In  a  suit  upon  a  bond,  given  to  secure  an 
annuity,  the  Court  may  decree  payment  of 
the  arrears  of  the  annuity,  with  interest 
from  the  respective  times  at  which  it  became 
due ;  but  not  beyond  the  amount  of  the  pe^ 
nalty  of  the  bond. 

The  statute  3^4  Will.  4.  c.  42.  s.  28, 
giving  interest  on  '*  debts  or  sums  certain," 
does  not  apply  to  such  a  case. 

In  the  year  1818,  Thomas  Bayly,  who 
had  many  years  practised  as  a  surgeon  and 
apothecary  at  Stowmarket,  admitted  J. 
Bedingfield  into  partnership  with  him  in 


such  business,  for  a  term  of  five  years,  in 
consideration  of  a  sum  of  500/.,  with  an 
agreement  that  at  the  expiration  of  that 
time,  Bayly  should  wholly  retire  from  the 
business,  in  consideration  of  an  annuity  of 
50/.  for  his  life,  to  be  thenceforward  paid 
to  him  by  Bedingfield.  In  August  1 822, 
upon  the  retirement  of  Bayly,  the  defen- 
dant, J.  Bedingfield,  and  his  mother  Susan 
Bedingfield,  executed  their  joint  and  seve- 
ral bond,  in  the  penal  sum  of  500/.,  con- 
ditioned for  the  payment  to  Bayly  of  the 
said  annuity  of  50/.  during  his  life,  by 
half-yearly  payments.  It  was  also  agreed, 
that  Bayly  should  enter  into  a  bond  with 
Bedingfield,  with  a  like  penalty,  not  to 
practise  within  ten  miles  of  Stowmarket, 
afler  the  expiration  of  the  said  term,  until 
the  annuity  should  be  in  arrear  one  year ; 
but  this  bond  was  not  executed.  J.  Bed- 
ingfield paid  the  annuity  of  50/.  until  No- 
vember 1824.  The  defendant,  Susan  Bed- 
ingfield, gave  her  promissory  notes  for  the 
payment  of  500/.,  which  was  the  consider- 
ation of  the  partnership  agreement,  by 
instalments.  Bedingfield  was  dissatisfied 
with  the  conduct  of  Bayly,  in  carrying  into 
effect  the  dissolution,  and  also  complained 
of  misrepresentation  in  the  accounts  he 
had  received,  prior  to  the  partnership,  of 
the  profits  of  the  business.  Mrs.  Beding- 
field, about  November  1825,  paid  to  Bayly 
the  last  instalment  of  the  500/.,  for  which 
she  had  given  her  promissory  notes ;  and 
she  stated  by  her  answer,  that  upon  this 
occasion,  on  leaving  the  house  of  Bayly, 
he  put  into  her  hands  the  bond  given  to 
secure  the  annuity,  and  with  a  peculiar 
meaning  in  the  expression  of  his  counte- 
nance, said,  *'Mrs.  Bedingfield,  as  soon  as 
you  get  home  burn  this."  She  accordingly 
burnt  it  on  her  return,  as  she  stated,  in  the 
full  persuasion  that  Bayly  had  then  deter- 
mined to  perform  a  just  act,  and  to  relieve 
herself  and  her  son  from  the  payment  of 
the  annuity,  which  they  had  been  induced 
to  grant  in  the  manner  complained  of.  A 
few  days  afterwards,  Bayly  and  his  soli- 
citor called  on  Mrs.  Bedingfield,  and  said, 
that  the  bond  had  been  given  to  her  by  mis- 
take, instead  of  the  promissory  note  then 
paid,  and  requested  she  would  execute 
another  bond  to  the  same  effect,  which  she 
refused  to  do;  believing  there  had  been 
no  such  mistake,  and  that  Bayly  had  after- 
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wards  repented  of  delivering  up  the  bond, 
or  had  been  instigated  by  other  persons  to 
require  the  execution  of  another  instru- 
ment. A  few  days  afterwards,  Mrs.  Bed- 
ingfield,  by  a  letter  to  Mr.  Bayly's  solici- 
tor, admitted  that  the  destruction  of  the 
bond  was  an  accident,  and  added  that  she 
would  never  mention  the  affair  to  her  son, 
and  "  therefore  the  annuity  is  as  secure  as 
ever."  Some  communication  afterwards 
took  place,  and  proposals  were  made  for  a 
compromise,  but  none  was  agreed  to,  and 
no  further  payment  of  the  annuity  was 
made.  Bayly  died  in  1834,  having  ap- 
pointed his  wife  and  the  plaintiff  his  exe- 
cutrix and  executor.  The  widow  died  in 
1835,  and  the  bill  was  filed  in  1 837,  against 
Mrs.  Bedingfield  and  J.  Bedingfield,  and 
prayed,  that  if  the  bond  had  not  been  de- 
stroyed, and  was  in  the  defendant's  posses- 
sion, it  might  be  delivered  up,  and  that  an 
account  might  be  taken  of  what  was  due 
in  respect  of  the  arrears  of  the  annuity 
and  the  interest  thereof,  and  that  the  de- 
fendants might  be  decreed  to  pay  what 
should  be  so  found  due. 

Mr,  K,  Bruce  and  Mr.  Koe,  for  the 
plaintiff. 

Mr,  O,  Richards  and  Mr,  Pitman,  for 
the  defendants. 

On  the  principal  question,  as  to  the  title 
of  the  plaintiff  to  sustain  the  suit,  the  fol- 
lowing authorities  were  cited: — first,  on 
the  jurisdiction  in  equity  : — 

East  India    Company  v.    Boddam,   9 

Ves.  464. 
Whitchurch  v.  Oolding,  ft  P.  Wms.  541. 
Anon,  3  Atk.  17. 
Dormer  v.  Fortescue,  ibid.  132. 
Ex  parte  Greenway,  6  Ves.  812. 
Mossop  V.  Eadon,  16  ibid.  430. 
Whitfield  V.  Fausset,  1  Ves.  sen.  388. 
Macartney  v.  Graham,  2  Sim.   281 ; 
s.  c.  9  Law  J.  Rep.  Chanc.  198. 

Secondly,  on  the  legal  liability: — 

Rose  V.  PouUon,  2  B.  &  Ad.  822 ;  s.  c. 

1  Law  J.  Rep.  (n.s.)  K.B.  5. 
Seagrave  v.  Seagrave,  13  Ves.  439. 
Hansard  v.  Rolnnson,  7  B.  &  C.  90 ; 

s.  c.  5  Law  J.  Rep.  K.B.  242. 

On  the  question  whether  the  alleged 
breach  of  the  articles  of  dissi^ution  by  the 


obligee  of  the  bond,  was  a  matter  of  defence 
to  the  suit  upon  the  bond :  — 

Stavers  v.  Curling,  3  Bing.  N.C.  355 ; 

s.  c.  6  Law  J.  Rep.  (n.s.)  C.P.  41. 
Mattock  V.  Kinglake,  10  Ad.  &  El.  50 ; 
8.  c.  8  Law  J.  Rep.  (n.s.)  Q.B.  215. 

On  the  question  whether,  there  being 
no  other  proof  of  the  loss  or  destruction  of 
the  bond  than  the  admission  in  the  answer 
of  Mrs.  Bedingfield, — the  decree  could 
upon  that  evidence  be  made  against  both 
defendants : — 

Gilb.  Evid,  p.  57. 

Whitcomb  v.  Whiting,  2  Doug.  652. 

Perham  v.  Raynal,  2  Bing.  306 ;  s.  c 

2  Law  J.  Rep.  C.P.  271. 
Wyatt  V.  Hdtson,  8  Bing.  309  ;  s.  c.  1 

Law  J.  Rep.  (n.s.)  C.P.  93. 
Burleigh  v.  Stott,  8  B.  &  C.  36 ;  s.  c. 

6  Law  J.  Rep.  K.B.  232. 
Pritchard  v.  Draper,  1  Russ.  &  Myl. 

191,  199. 
Nottidge  V.  Prichard,  8  Bligh,  493, 521. 
Saltern  v.  Melhuish,  Ambl.  247. 

The  Vice  Chancellor.  —  The  state- 
ments and  evidence  given  by  the  defen- 
dants, in  proof  of  the  allegation,  that  Mr. 
Bayly  practised  in  his  profession  afler  the 
dissolution  of  the  partnership,  and  contrary 
to  his  agreement,  which  formed  the  con- 
sideration for  the  annuity,  are  only  impor- 
tant so  far  as  they  relate  to  alleged  in- 
stances of  his  having  practised  bemre  the 
annuity  became  more  than  one  year  in 
arrear.  It  appears  to  me,  that  the  parties 
contemplated  the  possibility  of  the  an- 
nuity not  being  paid,  and  provided  for 
that  event  by  giving  the  party  who  had 
given  up  his  practice  the  liberty  of  re- 
newing it,  without,  however,  losing  his 
right  to  recover  the  annuity;  for  it  is 
obvious,  that  a  medical  man  having  once 
given  up  his  practice  to  another,  and  dis- 
continued his  business,  cannot,  or  at  least 
cannot  be  presumed  to  have  the  means  of 
resuming  his  employment,  so  as  to  place 
himself  again  in  his  former  situation.  I, 
therefore,  confine  my  attention  to  those 
cases  which  are  alleged  to  have  happened 
before  the  annuity  was  in  arrear  for  more 
than  the  year;  and  I  also  disregard  the 
evidence  with  respect  to  those  patients  who 
are  not  named  in  the  answer,  and  with 
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regard  to  whom  the  plaintiff  had  therefore 
no  roeans  of  shewing  any  circumstances 
which  might  have  explained  the  facts  re- 
ferred to. — [His  Honour  then  read  such 
parts  of  the  evidence  as  related  to  cases 
in  which  it  was  alleged  Mr.  Bayly  had 
acted  in  his  professional  capacity  contrary 
to  the  agreement ;  and  concluded  by  hold- 
ing, that  no  breach  of  covenant  in  that 
respect  had  been  proved.] — It  has  been 
contended,  that  there  is  no  sufficient  proof 
of  the  destruction  of  the  bond,  as  against 
the  defendant  J.  Bedingfield  the  son ;  but 
it  seems  to  me,  that  it  is  impossible  for  the 
defendants  to  state  the  case  on  which  they 
rely  without  admitting  the  fact,  that  the 
bond  has  been  destroyed.  Suppose  that 
one  of  the  defendants,  who  were  joint  ob- 
ligors, had  admitted  the  possession  of  the 
bond,  the  Court  might  certainly  in  that 
case  have  made  a  decree  against  both.  It 
is  not  denied,  that  the  admission  in  this 
case  is  a  sufficient  foundation  for  a  decree 
against  Susan  BedingBeld,  assuming  that 
she  is  in  other  respects  liable;  and  this 
being  so,  on  what  ground  can  it  be  sug- 
gested that  the  decree  can  only  be  made 
against  one  defendant,  when  the  liability, 
if  it  exist  at  all,  must  be  joint  ?  The  issue 
raised,  in  fact,  is,  not  that  the  bond  is  not 
destroyed;  but  whether  it  was  not  de« 
stroyed  under  other  circumstances  than 
those  which  the  plaintiflf  has  alleged.  This 
Court  has  unquestionably  a  jurisdiction 
in  case  of  lost  instruments,  which  is  not 
affected  by  the  alterations  in  pleading  at 
law.  The  decision  in  the  case  of  Mossop 
V.  Eadon^  I  well  remember,  was  never  con- 
sidered to  be  satisfactory.  I  think  this 
case  has  been  sufficiently  established  to 
entitle  the  plaintiff  to  a  decree. 

[The  case  was  then  discussed  with  re- 
ference to  the  terms  of  the  decree.] 

Mr.  K,  Bruce  insisted  that  the  account 
of  the  annuity  in  arrear  and  unpaid  should 
be  taken,  with  interest  at  4/.  per  cent., 
firom  the  respective  times  at  which  the 
annuity  was  due ;  and  that  the  decree  for 
payment  ought  not  to  be  limited  to  the 
amount  of  the  penalty  of  the  bond.  The 
plaintiff  might  take  either  of  two  grounds : 
he  might  insist  upon  the  agreement  for  the 
annuity,  and  use  the  bond  only  as  evidence 
of  that  agreement ;  or  he  might  insist  on 
his  legal  title  to  the  penalty  of  the  bond, 


as  a  sum  due  at  the  time  the  defendants 
first  made  default  in  payment  of  the  an- 
nuity, and  thenceforward  bearing  interest 
under  the  act  3  &  4  Will.  4.  c.  42.  s.  28, 
and  then  he  would  be  entitled  to  payment 
of  the  arrears  of  the  annuity  and  interest, 
not  exceeding  the  penalty  of  the  bond  and 
interest;  or  the  Court  might  decree  pay- 
ment of  the  whole  interest  due,  upon  the 
authority  of  the  statute,  without  reference 
to  the  penalty. 

Jeudtvine  v.  jlgate^  3  Sim.  1£9. 

Logan  V.  Wienholt,  1  CI.  &  F.  610. 

Hydt  V.  Price,  3  Ves.  437. 

Afr.  6r.  Richards^  contr4. — ^The  plaintiff 
cannot  sue  upon  a  bond,  and  then  treat  it 
as  an  agreement, — nor  is  the  penalty  of  a 
bond,  given  to  secure  an  annuity,  **  a  debt 
or  sum  certain,"  within  the  statute  giving 
interest. 

The  VicB  Chancellor. — I  do  not  re- 
collect any  case  of  an  action  upon  an  agree- 
ment, supported  by  a  bond  given  to  secure 
the  performance  of  it,  as  distinct  from  the 
common  action  of  debt  upon  the  bond.  It 
would  be  a  new  thing  for  the  Court  to 
construe  the  bond  as  an  agreement.  Look- 
ing at  the  words  of  the  statute,  I  certainly 
do  not  think  that  the  case  of  a  bond  in  the 
common  form,  with  a  penal  sum,  is  within 
the  28th  section.  The  arrears  of  the  an- 
nuity must  be  computed,  with  interest,  not 
exceeding  the  penalty  of  the  bond. 


V.C. 
Mar 
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COOPBB  0.  riSHBR. 


Partition  —  Assignee  of  Parcel  of  an 
Undivided  Share. 

The  assignee  of  an  undivided  share  of 
certain  premises,  part  of  a  larger  estate^ 
held  by  the  assignor  in  comnum,  has  no  title 
as  against  the  other  tenants  in  common  to 
require  that,  on  partition,  the  particular  pre* 
mises  which  he  has  purchased,  or  any  part  of 
them,  shall  be  allotted  to  him. 

This  was  a  bill  for  partition.  An  undi- 
vided moiety  in  a  specific  part  of  the  estate 
had  been  purchased  by  and  conveyed  to 
one  of  the  defendants,  who  had  no  interest 
in  the  other  parts  of  the  estate. 
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Mr.  Freelingt  for  the  defendant,  inter- 
ested only  in  the  premises,  of  which  a 
share  had  been  assigned  to  hiro,  submitted, 
that  special  directions  should  be  given  that 
in  making  the  partition  the  commissioners 
should  have  regard  to  those  parts  of  the 
estate  in  which  such  defendant  was  in- 
terested. If  some  directions  of  this  nature 
were  not  given,  the  partition  might  have 
the  effect  of  precluding  him  from  having 
the  moiety  of  those  portions  of  the  estate 
which  he  had  purchased. 

Mr,  K,  Bruce  and  Mr.  Piggoit^  for  the 
bill. 

The  Vice  Chancellor.  —  The  alienee 
of  part  of  an  undivided  estate,  must  take 
his  interest,  subject  to  a  bill  of  partition 
being  filed  against  him.  If  persons  deal 
in  such  interests  as  undivided  shares,  they 
do  so  with  the  liability  of  having  some- 
thing assigned  to  them  different  from  what 
they  might  originally  possess.  There  is 
no  ground  for  any  special  direction  in  the 
decree,  with  reference  to  this  circumstance. 


V.C. 

Feb.  10 
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REECE  17.  HUMBLE. 


Practice, — Common  Injunction , 

After  the  expiration  of  eight  days  from 
the  fling  of  an  injunction  billf  without  ap» 
pearance  by  the  defendant,  the  plaintiff  may 
immediately  obtain  the  common  injunction, 
notwithstanding  it  be  in  vacation,  and  neither 
a  seal  day  nor  a  day  to  which  the  seal  has 
been  adjourned. 

Eight  days  had  elapsed  since  the  bill, 
which  sought  to  restrain  proceedings  at 
law,  had  been  filed,  and  the  defendant  had 
not  appeared.  The  last  preceding  seal 
was  on  the  8th  of  February,  when  the  eight 
days  had  not  expired.  That  seal  had  not 
been  adjourned ;  the  ensuing  seal  would 
be  on  the  22nd  of  February. 

Mr.  Glasse  moved  for  the  common  in- 
junction; and  mentioned  ^rter/^y  v.  Walms* 

Mr,  K.  Bruce,  amicus  Curia,  said,  it  had 
been  the  practice  for  several  years  past  to 

(1)  1  Keen,  141 ;  s.  c.  5  Law  J.  Rep.  (n.s.) 
Chanc.  161. 


grant  the  common  injunction,  without  re- 
ference to  the  circumstance  that  the  motion 
was  not  made  on  a  seal  day. 

The  Vice  Chancellor. — The  order  for 
the  coAnmon  injunction,  under  such  circum- 
stances, has  repeatedly  been  made.  Owing 
to  the  great  increase  of  business,  it  is 
impossible  to  transact  in  one  day  the  whole 
of  that  technical  business  which  formerly 
used  to  be  completed  on  a  seal  day.  It 
has  latterly  been  the  practice  to  make  the 
order  for  the  common  injunction  on  any 
day  after  the  expiration  of  eight  days  from 
filing  of  the  bill. 


J 


UPTON  ».  LOWTEN. 


V.C. 

March  8. 

Practice, —  Title  of  Answer — Notice  of 
Motion — Costs, 

Answer  intituled,  **  the  answer  of  A  to 
the  original  bill  of  B,  since  deceased,^*  irre~ 
gular,  and  taken  off  the  fie. 

Costs  refused  upon  a  motion^  where  the 
notice  was  entitled  in  a  cause,  **  by  bill  of 
revivor"  and  the  bill  was  properly  of  revivor 
and  supplement. 

The  plaintiff,  in  the  original  bill,  died 
before  the  defendant  had  answered ;  and  a 
bill  of  revivor  was  filed,  stating  the  death 
and  the  devolution  of  interest  upon  the 
plaintiff  in  the  bill  of  revivor,  and  praying 
the  usual  order  to  revive,  and  that  the 
defendant  might  answer  the  original  bill 
as  well  as  the  bill  of  revivor.  The  defen- 
dant put  in  his  answer,  intituling  it,  '*  The 
answer  of  A  to  the  original  bill  of  B,  since 
deceased." 

Notice  of  motion  was  given,  that  the 
answer  might  be  ordered  to  be  taken  off 
the  file.  .  The  notice  was  intituled  in  both 
causes,  adding  the  words,  "  by  bill  of  re- 
vivor." It  was  said,  that  an  indictment 
for  perjury  would  not  lie  upon  the  contents 
of  an  answer  so  described. 

Vigers  v.  Lord  Audley,  9  Sim.  408; 
s.  c.  8  Law  J.  Rep.  (n.s.)  Chanc.  15. 
Sayle  v.  Graham,  5  Sim.  8. 

The  Vice  Chancellor  ordered  the  an- 
swer to  be  taken  off  the  file  as  irregularly 
intituled,  but  without  costs,  on  the  ground 
that  the  notice  of  motion  was  infonnalt 
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in  containing  the  words,  "  by  bill  of  revi- 
vor," when  the  bill  was  properly  a  bill  of 
revivor  and  supplement. 


V 

March 


.C.     \ 

ch  9.  3 


CASTELLAIN  V.  BLUMENTHAL. 


Practice, — Injunction — Shewing  Cause — 
Affidavits. 

Upon  shewing  cause  against  dissolving 
the  common  injunction^  the  plaintiff  is  not 
permitted  to  read  affidavits  in  proof  of  fads, 
of  which  the  answer  states  that  the  defendant 
is  ignorant. 

Upon  shewing  cause  on  the  merits 
against  the  dissolving  of  the  common  in- 
junction, the  plaintiff  tendered  affidavits  in 
proof  of  some  facts  relating  to  the  cause 
of  action,  which  the  defendant,  in  his  an- 
swer, had  neither  admitted  nor  denied,  but 
had  stated  that  he  was  entirely  ignorant  of. 

Mr.  Jacob,  for  the  defendant,  objected 
to  the  reading  of  such  affidavits,  on  the 
ground  that  they  could  only  be  admitted 
to  shew  actual  waste,  or  to  prove  docu- 
ments, which  the  answer,  without  denying, 
did  not  admit. 

Mr.  K.  Bruce  and  Mr.  L.  Wigram,  for 
the  plaintiff. — The  Court  will  receive  in- 
formation, by  affidavit,  with  regard  to 
matters  which  are  stated  to  be  unknown 
to  the  defendant,  but  which  he  does  not 
dispute.  There  is  no  reasonable  ground 
for  confining  this  rule  to  the  single  case  of 
what  is  termed  waste,  or  to  the  proof  of 
documentary  evidence.  If  the  plaintiff  in 
equity  can  shew  an  important  fact,  render- 
ing it  plainly  inequitable  that  the  defendant 
should  proceed  in  his  action  at  law,  and 
the  defendant  does  not  negative  the  exis- 
tence of  such  a  fact,  upon  what  principle 
does  the  distinction  rest,  which  would  admit 
affidavits  in  proof  of  that  fact,  if  it  was 
committed  to  writing,  but  exclude  them  if 
it  rests  on  memory?  For  the  purpose  of 
this  argument,  it  must  be  assumed,  that 
the  fact  to  be  shewn  would  establish  the 
plaintiflTs  title  to  sustain  the  injunction. 

The  following  cases  were  cited, — 
Morgan  v.  Ooode,  3  Mer.  10. 
Hodgson  V.  Dean,  2  Sim.  &  Stu.  221  ; 

s.  c.  3  Law  J.  Rep.  Chanc.  95. 
Barrett  v.  Tickell,  Jacob,  155. 


The  Vice  Chancellor.  —  I  certainly 
thought  that  this  point  was  perfectly  set- 
tled. I  have  always  understood  that,  with 
the  exception  which  has  been  mentioned, 
with  regard  to  the  admission  of  documents, 
a  party  who  moves  upon  the  answer  is 
bound  by  the  answer.  This  is,  in  fact, 
not  merely  a  motion  upon  the  answer,  but 
the  plaintiff  has  undertaken  to  shew  an 
equity  confessed  upon  the  answer.  Sir 
John  Leach  seemed  to  suppose  that  the 
mere  accidental  omission  of  a  party  to 
state  facts,  which  be  supposed  he  had 
stated,  might  be  supplied  by  affidavit ;  but 
Lord  Eldon,  speaking  of  his  recollection, 
said,  that  the  exception  to  the  rule  was 
not  carried  further  than  that  if  deeds  or 
letters  were  stated  in  the  bill,  and  the  de- 
fendant says,  he  does  not  know  whether 
the  statement  is  correct  or  not,  they  may 
be  verified  by  affidavit;  but  as  to  facts 
and  circumstances,  if  you  cannot  have  the 
benefit  of  tliem  from  the  defendant's  an- 
swer, you  cannot  have  the  benefit  of  them 
at  all,  except  so  far  as  you  may  be  able  to 
prove  them  at  the  trial.  The  point  has 
been  discussed  three  or  four  times,  and 
I  thought  it  was  so  firmly  settled,  that  it 
was  not  likely  to  be  brought  into  question 
again.    The  affidavits  cannot  be  admitted. 


V.C. 

Mar.  23 ; 

April  2. 


rHATCH  V.  LEE. 

In  re  9  Geo.  4,  intituled  "An 
act  to  consolidate  and  amend 
the  laws  relating  to  savings 
banks,** 

InreS  ^  4f  Will.  4,  intituled 
"An  act  to  enable  depositors 
in  savings  banks  and  others  to 
purchase  government  annui' 
ties,  through  the  medium  of 
savings  banks,  and  to  amend 
the  act  9  Geo.  4." 

Savings  Bank  Act,  3  Will.  4.  c,  14.  #.  28, 
Construction  of — Debt  of  Treasurer  of  SaV' 
ings  Bank — Administration  Suit — Petition 
— Costs, 

Under  the  act,  3  Will,  4.  c.  14.  s.  28,  the 
Court  will,  on  petition,  order  payment  of  a 
debt  due  to  a  savings  bank,  from  the  trea' 
surer  of  such  savings  bank,  out  of  the  first 
monies  to  be  received,  before  any  report  made. 
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in  a  suit  for  the  administration  of  the  estate 
of  such  treasurer;  but  the  Court  will  not 
make  any  order  for  the  payment  of  the  costs 
of  the  petition. 

The  petitioners  were  the  trustees  of  a 
savings  bank,  called  the  "  Guildford  Pro- 
vident Bank  for  Savings,  and  Annuity  So- 
ciety/' established  in  the  year  1816,  and 
carried  on  pursuant  to  the  regulations  of 
the  statutes  relating  to  savings  banks. 
On  the  1 5  th  of  December  1828,  W.  Sparkes, 
a  banker  of  Guildford,  was,  under  the 
provisions  of  the  first  act  of  parliament, 
duly  appointed  treasurer  of  the  savings 
bank  and  annuity  society,  and  he  acted  as 
such  treasurer  until  the  time  of  his  death. 
W.  Sparkes  died  in  October  1840,  and,  at 
the  time  of  his  death,  had  in  his  hands  as 
such  treasurer,  by  virtue  of  his  office, 
1,432/.  Ss,  Vd.t  being  the  balance  of  money 
and  effects  then  belonging  to  the  savings 
bank  and  annuity  society.  The  will  of 
W.  Sparkes  was  proved  by  two  of  his  exe- 
cutors, and  a  creditors*  suit  instituted  for 
the  administration  of  his  estate,  in  which 
suit  a  receiver  of  the  real  and  personal  es- 
tate was  appointed  in  December  1840,  and 
the  usual  decree  for  an  account  of  the 
debts  and  assets  soon  afterwards  made. 
The  petition  was  now  presented  by  the 
new  treasurer  and  the  trustees  of  the  sav- 
ings bank  and  annuity  society,  and  prayed, 
that  the  defendants,  the  executors,  might 
be  directed  to  pay  out  of  the  estates  or 
assets  of  W.  Sparkes,  in  their  hands,  or  if 
there  be  none  such,  or  not  sufficient  to 
answer  the  petitioners'  demand,  then  that 
the  receiver  appointed  in  the  cause  might 
be  ordered  out  of  the  6rst  monies  which 
should  come  to  his  hands,  in  respect  of  the 
estate,  effects,  or  assets  of  W.  Sparkes,  to 
pay  to  the  petitioner,  the  new  treasurer, 
the  balance  or  sum  of  1 ,432/.  Ss.  9d, ;  and 
that  the  costs  of,  and  incident  to  the  appli- 
cation, might  be  borne  and  paid  by  and 
out  of  the  estate  of  W.  Sparkes. 

Mr.  Bacon,  for  the  petition,  relied  on 
the  Stat.  3  Will.  4.  c.  14.  s.  28  (1). 

(!)  Thifl  section  enacts,  *'That  if  any  person 
already  appointed  under  the  proyisions  of  the  said 
act,  9  Oeo.  4,  or  who  may  hereafter  he  appointed 
to  any  office  in  a  aaringa  bank,  or  in  a  society  es- 
tabliahed  under  thia  act,  aod  heing  entrusted  with 


Mr.  Teed,  for  the  executors. 

Mr.  K,  Bruce,  for  the  plaintiff*. 

The  act  has  only  given  this  debt  a  priority 
to  all  others,  and  does  not  enable  these 
petitioners  to  come  in  a  summary  manner 
for  payment,  before  anything  has  been  done 
in  the  administration  of  the  estate.  They 
should  have  gone  before  the  Master,  with 
the  other  creditors,  and  the  Court,  on  fur- 
ther directions,  would  have  given  them 
that  priority  to  which  they  are  entitled 
under  the  statute.  The  expenses  of  getting 
in  the  estate,  and  the  costs  of  administra- 
tion, are  charges  which  must  of  necessity 
precede  all  others.  The  petition  is  pre- 
mature. As  to  the  costs  of  the  petition, 
the  petitioners  can  have  no  better  claim  to 
be  paid  their  costs,  than  any  judgment  or 
bond  creditor  would  have. 

The  Vice  Chancbllob.  —  Upon  the 
words  of  the  act,  I  think  it  is  proper  to 
direct,  that  the  debt  shall  be  paid ;  but  I 
cannot  give  the  costs  of  the  petition.  The 
act  directs,  that  the  sum  due  shall  be  paid ; 
but  it  contains  no  directions  with  regard  to 
costs. 

the  keeping  of  the  accounts,  ao  hAring  in  his  hands 
or  poaseaaion  by  rirtue  of  his  aaid  office  or  employ- 
ment, any  moniea  or  effi»cta  belonging  to  such  aav- 
inga  hank  or  society,  or  any  deeda  or  aacurities 
reUting  to  the  aame,  ahall  die  or  become  a  bankrupt 
or  inaolrent,  or  hare  any  execution  or  attachment 
or  other  proceaa  isaued  againat  his  landa.  gocxls, 
chattela,  or  effecta,  or  make  any  aasignment  thereof 
for  the  benefit  of  his  creditora,  hia  executors*  ad- 
ministrators, or  asaigns,  or  other  persona  having 
legal  right,  or  the  aheriff  or  other  officer  executing 
auch  proceaa  shall,  within  forty  days  after  demand, 
made  by  two  of  the  trusteea  of  the  aaid  aarings 
bank  or  society  aa  aforesaid,  delirer  and  pay  orer 
all  moniea  and  other  thinga  belonging  to  auch 
aarings  bank  or  aociety,  to  auch  person  aa  the  aaid 
trusteea  shall  appoint,  and  shall  pay  out  of  the 
eatate,  aaaeta,  or  effecta  of  auch  peraon,  all  auma 
of  money  remaining  due  which  such  person  receired 
by  rirtue  of  his  said  office  or  employment,  before 
any  other  of  hia  debta  are  paid  or  aatiafied,  or  be- 
fore the  money  directed  to  be  leried  by  such  pro- 
cess as  aforesaid,  ia  paid  orer  to  the  party  issuing 
such  process,  and  all  auch  assets,  landa,  gooda, 
chattels,  estates,  and  effects,  ahall  be  boUnd  to  the 
payment  and  diacharge  thereof  accordingly.*' 
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MEUX  V,  SMITH. 


Uncertificated  Banhmpt  —  Contract  — 
Eqmtable  Mortgagee  —  Lien — Action  at 
Law — Jurisdiction — Money  /lad  and  receiv' 
ed — Injunction — Practice. 

G.  being  the  owner  of  a  lease  of  certain 
premises,  entered  into  an  arrangement,  by 
w/uch  A,  an  uncertificated  bankrupt,  (but 
not  knonm  to  be  so  at  the  time,)  agreed  to 
take  an  underlease ;  and  in  order  to  enable 
A,  to  pay  the  consideration-money  for  it,  he 
borrowed  1,000/.,  part  of  the  consideration^ 
money,  from  M.  ^  Co.,  and  1,000/.,  another 
part  thereof ,  from  S,  ^  Co,  The  underlease 
was  executed  by  G.  to  A,  and  the  assignees 
of  A,  claimed  the  underlease,  on  the  ground 
that  A.  was  only  capable  of  acquiring  pro- 
perty  for  the  benefit  of  his  assignees,  and 
had  no  power  as  against  them  to  create  any 
interest  in  such  acquired  property,  M.  ^ 
Co,  stated  a  contemporaneous  contract  be^ 
tween  them  and  A,  to  the  effect  that  the  un^ 
der lease,  though  taken  in  A*s  name,  was  to 
the  extent  of  the  money  advanced  by  M.  ^ 
Co,  to  A,  to  be  for  their  benefit.  An  action  at 
law  having  been  brought  against  M,  S^  Co* 
by  the  assignees  of  A,  to  recover  the  sum  of 
IfiOOL,  part  of  the  proceeds  arising  from 
the  sale  of  the  property,  the  subject  of  the 
underlease,  a  bill  was  filed  by  M,  ^  Co, 
against  the  assignees  of  A,  to  restrain  the 
proceedings  thereunder,  and  seeking  a  decla* 
ration  of  the  plaintiffs*  right  to  the  1,000/. 
advanced  by  them,  in  prejference  to  the  de* 
fendants*  claim  : — Held,  that  the  plaintiffs 
being  in  possession  of  the  subject-matter  of 
dispute,  and  there  being  a  fair  case  to  be 
argued,  and  a  question  to  be  adjudicated 
on  by  the  Court,  it  was  the  duty  of  the  Court 
to  protect  the  plaintiffs,  and  to  give  them 
the  opportunity  of  making  out  the  equity  they 
had  asserted,  on  their  paying  into  court  the 
amount  sought  to  be  recovered  in  the  action, 
the  same  to  abide  the  ultimate  decision  of 
the  question  between  the  parties. 

h  is  not  the  course  of  the  Court,  in  a 
waiter  originally  belonging  to  it,  to  permit 
a  question  of  equitable  lien  upon  a  deposit  of 
deeds,  under  a  contract  in  writing,  for  that 
furpose,  to  be  adjudicated  on  at  common 
lam,  in  the  form  of  an  action  for  money  had 
^  received. 

New  Sbries,  X.~Chanc. 


This  was  an  appeal  from  the  decision  of 
his  Honour  the  Vice  Chancellor.  The 
plaintiffs  were  Messrs.  Meux  &  Co.,  the 
brewers.  On  the  ISth  of  September  1838, 
James  Gurney  was  possessed  of  the  Dol- 
phin public-house  and  premises  situate  in 
Whitechapel  Road,  for  a  term  of  sixty- 
three  years,  and  carried  on  the  business  of 
a  publican  therein,  and  was  at  that  time 
indebted  to  the  plaintiffs  in  the  sum  of 
1,000/.,  for  beer,  &c.,  and  also  indebted  to 
Messrs.  Seager  &  Co.,  distillers,  to  the 
same  amount,  for  goods  supplied  to  him. 
Before  the  ISth  of  September  1838,  James 
Gurney  contracted  with  a  person  named 
Albin,  a  victualler,  to  sell  to  him  the  public- 
house  called  the  Dolphin,  and  for  that 
purpose  to  grant  a  lease  of  the  public- 
house  to  Albin,  for  the  whole  of  the  term 
of  sixty-three  years,  wanting  ten  days,  at 
the  yearly  rent  of  102/.  IO5.,  in  consider- 
ation of  the  sum  of  2,450/.  Albin,  being 
unable  to  pay  the  2,450/.,  applied  to  the 
plaintiffs  and  Messrs.  Seager  &  Co.,  to 
advance  him  the  sum  of  1,000/.  each,  in 
order  to  enable  him  to  complete  the  pur-* 
chase,  which  they  agreed  to  do ;  the  two 
sums  of  1,000/.  each  were  accordingly 
advanced  and  paid  by  the  plaintiffs  and 
Messrs.  Seager  &  Co.,  by  means  of  cheques, 
to  James  Gurney,  at  the  request  of  Albin, 
or  to  Albin  himself,  who  immediately 
handed  them  to  Gurney.  The  sum  of 
450/.,  being  the  residue  of  the  purchase- 
money,  and  the  sum  of  647/.  Is.  4c/.,  the 
value  of  the  stock  in  trade,  &c.  were  bor- 
rowed by  Albin  from  different  sources, 
and  paid  by  Albin  to  Gurney.  On  the 
13th  of  September  1838,  an  indenture  of 
lease  of  that  date  was  made  between 
Gurney  of  the  one  part,  and  Albin  of  the 
other  part,  whereby  Gurney  demised  the 
said  public-house  and  premises  to  Albin, 
for  the  term  of  sixty- three  years,  wanting 
ten  days,  commencing  from  the  24th  of 
June  1830.  On  the  execution  of  the  lease 
by  Gurney,  the  same  was  delivered  to  the 
agent  of  the  plaintiffs,  who  placed  it  for 
security  in  the  plaintiffs*  strong  room,  afler 
he  had  procured  the  same  to  be  registered 
by  the  registering  officer  for  the  county  of 
Middlesex.  Albin,  on  the  13th  of  Sep- 
tember 1838,  gave  the  plaintiffs  a  promis- 
sory note  for  the  1,000/.  advanced  by 
them  to  him,  which  was  part  of  their  secu- 
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rity,  and  on  the  same  day  signed  a  meino- 
randinn  in  writing,  acknowledging  the 
deposit  of  the  lease,  as  a  security  for  re^ 
payment  of  the  two  sums  of  1,000/.  each, 
and  also  for  securing  payment  of  all  future 
sums  to  become  due  to  plaintiffs  and  Sea- 
ger  &  Co.,  for  goods  to  be  supplied,  or 
money  to  be  lent  to  him,  or  on  any  other 
account  whatsoever,  and  undertaking  to 
execute  to  plaintiffs  and  Seager  &  Co.  an 
underlease  of  the  premises,  when  required 
so  to  do,  with  powers  of  sale,  power  to 
give  receipts,  &c.,  and  not  to  execute  any 
transfer,  assignment«&c.  of  the  legal  estate 
of  the  premises.  It  was  then  discovered 
that  Albin  was  an  uncertificated  bankrupt; 
that  the  defendants.  Smith,  Reckless,  and 
Hart,  were  in  1837  appointed  his  assignees, 
and  that  in  the  early  part  of  1838  he  was 
discharged  under  the  Insolvent  Debtors 
Act.  An  arrangement  was  subsequently 
come  to,  by  an  agreement  in  writing,  dated 
the  24th  of  September  1839,  between  the 
plaintiffs  and  Seager  &  Co.,  the  assignees 
of  Albin,  and  John  Thorn,  by  which  the 
Dolphin  public-house  and  premises  were 
agreed  to  be  assigned  to  John  Thorn,  in 
consideration  of  the  sum  of  100/.,  paid  by 
him  to  the  assignees  of  Albin,  and  2,100/. 
paid  to  the  plaintiffs  and  Messrs.  Seager 
8c  Co.,  in  equal  shares,  without  prejudice 
to  the  rights  of  any  of  the  parties,  either  at 
law  or  in  equity,  to  the  amount  of  the  pur- 
chase-money. 

In  November  1839,  an  assignment  of 
the  public-house  and  premises  was  exe« 
cuted  to  Thorn  by  the  plaintiffs  and  defen- 
dants, in  pursuance  of  the  agreement  of  the 
24th  of  September  1839.  Much  discus- 
sion arose  in  court  as  to  the  effect  of 
such  agreement,  which  was  signed  by  the 
plaintiffs  and  defendants,  and  was  as  fol- 
lows :  —  **  Memorandum — T|iat  although 
Messrs.  John  Smith,  John  Reckless,  and 
David  Hart,  assignees  of  Leonard  Albin 
the  younger,  formerly  of  Liverpool,  but 
late  of  the  Dolphin,  Whitechapel  Road, 
in  the  county  of  Middlesex,  an  uncertifi- 
cated bankrupt,  have,  at  the  request  of 
the  other  parties  to  a  certain  indenture 
not  yet  executed,  bearing  date  the  7th  of 
September  inst.,  and  made  between  the 
said  assignees  of  the  first  part.  Sir  Henry 
Meux  and  Henry  Nealson  Smith,  and 
Messrs.  James  Lys  Seager,  William  Evans, 


and  Robert  Stafford  of  the  second  part, 
and  John  Thorn  of  the  third  part,  (where- 
by the  said  premises,  called  the  Dolphin,  are 
conveyed  for  the  residue  of  a  term  of  years, 
to  the  said  John  Thorn,  in  consideration 
of  2,200/.,  that  is  to  say,  2,100/.  paid  to 
the  parties  of  the  second  part,  and  100/. 
paid  to  the  parties  of  the  first  part,)  agreed 
to  join  therein,  without  raising  on  the  face 
of  such  indenture  any  question  as  to  whe- 
ther the  said  assignees  have,  as  between 
them  and  the  parties  of  the  second  part,  a 
right  to  such  2,100/.,  or  any  part  thereof, 
inasmuch  as  the  said  John  Thorn  objected 
to  have  the  same  appear  on  the  said 
deed ;  yet  nevertheless,  it  is  hereby  de- 
clared and  agreed  between  the  said  parties 
of  the  first  and  second  parts,  that  such 
indenture,  and  the  concurrence  of  the  said 
assignees  therein,  and  in  the  payment  over 
of  the  2,100/.  to  the  said  parties  of  the 
second  part,  was  and  is  expressly  on  the 
condition  and  understanding,  that  the  same 
is  without  prejudice  to  any  right  or  claim 
(if  any)  of  the  said  assignees  either  at  law 
or  in  equity,  to  such  2,100/.,  or  any  part 
thereof,  and  that  the  fact  of  the  execution 
of  such  indenture  by  the  said  assignees 
shall  not  prejudice  any  right  whereof  the 
said  assignees  were  possessed  before  the 
date  hereof,  nor  shall  the  signature  by  the 
said  parties  of  the  second  part,  to  this 
memorandum,  prejudice  any  right  whereof 
they  were  possessed  before  the  date  here- 
of; and  that  in  case  of  any  proceedings 
hereafter  either  at  law  or  in  equity,  or 
otherwise,  between  the  said  assignees  and 
the  said  parties  of  the  said  second  part,  in 
respect  thereof,  the  said  indenture  is  not 
to  be  given  in  evidence,  or  used  in  bar  or 
to  the  prejudice  of  any  such  right  or  claim, 
if  any,  of  the  said  assignees:  provided 
always,  that  this  memorandum  shall  be  de- 
livered up  to  be  cancelled,  and  the  subject- 
matter  of  the  said  indenture  to  be  consi- 
dered finally  settled,  unless  the  said  assig- 
nees shall,  on  or  before  the  1st  day  of 
January  next,  proceed  to  enforce  some 
claim  in  respect  of  such  2,100/.,  jf  they 
think  fit  so  to  do.  Dated  this  24th  day  of 
September  1839." 

In  December  1839,  the  assignees  of  the 
bankrupt  commenced  an  action  on  pro- 
mises in  the  Court  of  Exchequer,  against 
the  plaintiffs,  to  recover  the  sum  of  1 ,050/., 
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as  money  had  and  received  by  the  plaintiffs 
in  equity,  to  the  use  of  the  defendants, 
the  assignees.  The  bill  charged,  that  the 
plaintiffs  were  entitled,  under  the  circum- 
stances stated,  to  stand  in  the  place  of 
Gurney  as  to  the  sum  of  1,000/.,  as  being 
purchasers  from  him  of  the  lien,  to  which 
he  would  have  been  entitled,  upon  the 
premises,  in  case  the  sum  of  1,000/.  had 
not  been  paid  to  him  ;  and  that  even  if  the 
plaintiffs  were  not  entitled  to  stand  in  the 
place  of  Gurney,  in  respect  of  his  lien,  yet 
they  were  entitled  to  a  lien  upon  the  pub- 
lic-house and  premises,  for  the  sum  of 
1,000/.  and  interest,  in  preference  to  the 
claim  of  the  defendants,  the  assignees ;  and 
that  the  defendants  were  not  entitled  to 
take  the  property,  or  to  receive  the  pur- 
chase-money for  the  same,  except  subject 
to  the  plaintiff's*  said  lien,  or  without  dis- 
charging or  satisfying  what  was  due  to  the 
plainti£^,  in  respect  of  the  said  sum  of 
1,000/.  and  interest. 

The  bill  prayed  a  declaration  of  the  plain- 
tiffs' right  to  a  lien  for  the  sum  of  1,000/., 
and  interest  thereon,  and  that  the  plaintiffs 
were  entitled  to  receive  and  retain  the 
same  out  of  the  proceeds  of  the  sale  of  the 
premises,  and  that  the  defendants  might 
be  restrained  from  proceeding  further  in 
the  action  already  commenced  by  them. 

The  VicB  Chancellor,  on  application 
to  him  on  the  part  of  the  plaintiffs,  granted 
an  order,  restraining  the  defendants  from 
further  proceedings  in  the  action,  the  plain- 
tiffs undertaking  to  deal  with  the  1,000/.  as 
the  Court  should  direct. 

Mr,  Jacob,  Mr,  fVigram,  and  Mr,  W, 
C.  L.  Keene,  appeared  in  support  of  an 
appeal  from  the  decision  of  his  Honour. — 
The  plaintiffs,  who  claim  through  a  written 
instrument,  viz.  the  underlease  executed 
to  Albin  by  Gurney,  at  a  time  when  Albin 
uras  an  uncertificated  bankrupt  and  insol- 
vent, can  have  no  title  to  the  property, 
because  Albin  could  have  taken  no  interest 
except  for  the  benefit  of  his  creditors, 
through  his  assignees.  The  courts  of  law 
investigate  equitable  contracts  every  day, 
and  the  defendants  in  the  action  at  law 
might  have  set  up  an  equitable  defence  if 
they  had  chosen.  The  plaintiffs,  however, 
do  not  derive  the  property  from  Gurney, 
but  firom  Albin»  although  they  might  have 
derived  it  from  Gurney  if  they  had  been 


pleased  to  do  so.  The  answer  states,  that 
the  deed  of  assignment,  when  executed, 
was  immediately  placed  in  the  hands  of 
Albin,  and  then  handed  by  Albin  to  the 
agent  of  the  plaintiffs  ;  and  if  such  be  the 
case,  there  can  be  no  question  how  the 
transaction  operated.  The  only  points 
for  the  consideration  of  the  Court  are, 
what  is  the  contract  between  the  parties  ? 
and,  what  are  the  circumstances  consequent 
thereon  ?  It  cannot  be  denied,  the  written 
agreement  of  the  Idth  of  September  1838, 
contains  the  whole  of  the  terms  entered 
into  between  the  plaintiffs  and  Albin ;  and 
the  plaintiffs  must  be  considered  to  be 
in  the  same  situation  as  if  they  had  taken 
a  legal  assignment  from  Albin,  and  the 
plaintiffs  cannot  now  re-model  the  bargain 
and  make  it  a  new  one.  The  Vice  Chan- 
cellor in  the  court  below  said,  the  deposit 
of  the  lease  was  co-extensive  with  the 
creation  of  the  security,  and,  though  press- 
ed, refused  either  to  order  the  money  to 
be  paid  into  court,  or  to  direct  the  plain- 
tiffs to  give  judgment  in  the  action  at  law. 

Totdmin  v.  Steere,  3  Mer.  210. 

Parry  v.  JVright,   1  Sim.  &  Stu.  369  ; 
s.  c.  6  Law  J.  Rep.  Chanc.  174. 

Mr,  Knight  Bruce,  Mr,  Griffith  Richards^ 
and  Mr,  Freeling,  in  support  of  the  order 
of  His  Honour,  submitted  to  pay  the  money 
into  court,  if  the  Court  should  be  of  opi- 
nion that  it  ought  to  be  done,  but  contend- 
ed, that  where  the  balance  of  probability 
of  title  was  in  favour  of  the  plaintiffs,  (as 
in  the  present  case,)  it  was  not  usual  to 
order  the  plaintiffs  to  pay  the  money  into 
court ;  that  the  effect  of  the  agreement  in 
writing  was,  that  as  soon  as  the  lease  was 
executed,  it  should  be  given  to  the  plain- 
tiffs ;  and  that  if  Albin  had  taken  the  lease 
from  Gurney,  and  refused  to  hand  it  over 
to  the  plaintiffs,  the  Court  would  have 
compelled  him  to  do  so;  that  the  lease 
having  been  delivered  to  the  plaintiffs, 
pursuant  to  the  agreement  between  the 
plaintiffs  and  Albin,  they  thereupon  ob- 
tained an  equitable  lien  on  the  premises 
comprised  therein ;  that  matters  between 
the  parties  remained  in  the  same  situation 
afler  the  conversion  of  the  lease,  the  pro- 
ceeds of  the  subject-matter  of  the  lease 
having  been  placed  in  the  plaintiffs'  hands 
instead  of  the  public-house  and  premises. 
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Ex  parte  Pollard  in  re  Courtenay,  4 

Dea.  27 ;  s.  c.  9  Law  J.  Rep.  (n.s.) 

Bankr.  26. 
Harrisony.  Walker,  Peake's  N.P.C.  111. 
Taylor  v.  Plumer,  S  Mau.  &  Selw.  562. 
Gladstone  v.  Hadwen,  1  ibid.  5 1 7. 
Everett  v.  Backhouse^  10  Ves.  94. 
^ttn<  V.  Mortimer y  10  B.  &  C.  44 ;  s.  c. 

8  Law  J.  Rep.  K.B.  62. 
Ashleyv.  Kell,  2  Stra.  1207. 
mnks  V.  Hassall,  9  B.  &  C.  372 ;  8.  c. 

7  Law  J.  Rep.  K.B.  265. 
Dryden  v.  Frost,  3  Myl.  &  Cr.  670 ; 

8.  c.  8  Law  J.  Rep.  (n.s.)  Chanc.  285. 

The  LoBD  Chancellor. — In  this  case, 
the  plaintiffs  seek  to  restrain  the  defen- 
dants from  proceeding  in  an  action  brought 
by  them  for  money  had  and  received,  on 
the  ground,  that  the  plaintiffs  were  equit- 
able incumbrancers  on  the  property  of  the 
sale,  whereof  the  money  in  question  was 
the  fruits ;  and  with  respect  to  the  agree- 
ment which  was  entered  into  on  the  sale, 
I  think  the  true  construction  of  that  must 
be   considered  as  being,   that  the   thing 
should  remain  in  the  same  state,  the  rights 
of  the  parties  being  to  be  decided,  or  as 
nearly  as  possible  in  the  same  state,  as  if 
the  sale  had  not  taken  place.    The  assign- 
ment by  which  the  sale  was  effected,  re- 
citing the  title  of  the  plaintiffs  as  equitable 
incumbrancers,  (the  assignees  being  parties 
to  it,)  if  taken  by  itself,  would  be  an  acqui- 
escence in  their  demand.    The  assignment 
seemed  to  assume  that  shape  at  the  request 
of  the  purchaser,   who   was  to  take  the 
benefit  of  the  assignment ;  and  as  between 
the  parties  between  whom   the  question 
was  depending,  whether  the  plaintiffs  had 
an  equitable  claim  on  the  property  or  not, 
it  was  agreed,  that  notwithstanding  the 
shape  of  the  expressions  used  in  that  as- 
signment, the  rights  of  both  parties  should 
remain  the  same  as  they  were  before,  and 
not  be  at  all  affected  by  it.     This  conse- 
quence, however,  necessarily  followed  from 
the  sale,  that  instead  of  an  action  of  trover 
to  recover  the  lease,  which  would  have 
been  the  form  of  an  action,  in  which  the 
assignees  would  have  asserted  their  title  if 
the  property  had  not  been  sold,  the  action 
brought  was  an  action  for  money  had  and 
received,  the  money  in  question  being  a 
part   of  the   purchase -money  which  was 


paid  over  to  the  plaintiffs  on  the  sale 
taking  place  ;  I,  therefore,  think,  that  the 
parties  have  agreed  amongst  themselves, 
and  therefore  I  am  bound  to  look  at  this 
case  without  reference  to  the  circumstance 
of  the  property  having  changed  its  form 
from  that  of  an  underlease,  to  the  pur- 
chase-money which  stands  in  the  place  of 
that  underlease ;  and  that  that  transaction 
ought  not  to  affect  either  the  rights  or 
remedies  which  the  parties  seek  to  have 
enforced  in  thb  court. 

Looking,  therefore,  at  the  case  as  it 
would  have  stood   independently  of  the 
transaction  of  the  sale,  the  parties  having 
agreed  that  that  should  not  make  any 
difference  in  their  rights,  I  have  a  case  of 
extreme  hardship  on  the  part  of  the  plain- 
tiffs; but  that  would  not  operate  if  the  case 
were  one  in  which  it  was  perfectly  clear, 
that  notwithstanding  the  hardship  to  which 
they  are   exposed,   they   could   have  no 
equity  against  the  persons  who,  at  law, 
probably,  would  be  considered  as  having 
the  title  to  the  lease.  Now,  the  transactioD 
is  one  which,  as  stated  by  the  bill,  is  met 
by  the  answer,  as  to  very  many  material 
parts,  if  not  by  any  statements  denying  the 
statements  in  the  bill,  but  by  that  which 
naturally  was  the  case  with  regard  to  these 
assignees — viz.  the  statement,  that  they 
were  ignorant  of  the  truth,  one  way  or  the 
other,  of  the  facts  stated  in  the  bill ;  it  is 
perfectly  certain,  that  when  the  plaintiffs 
had  advanced  the  1,000/.,  they  were  deal- 
ing with  persons  who  were  the  apparent 
owners  of  the  property :  Gufney  was  the 
owner  of  the  lease,  and  he  entered  into  an 
arrangement,  by  which  Albin,  the  person 
who  turned  out  to  be  an  uncertificated  bank- 
rupt, (but  not  known  to  the  parties  to  be  so 
at  the  time,)  agreed  to  take  this  lease ;  but 
he  had  not  the  money  which  was  required 
by  Mr.  Gurney  for  the  sale  of  this  lease ; 
and  previously  therefore  to  the  transac- 
tion being  carried  into  eff*ect,  (whether  they 
came  together  to  the  plaintiffs  or  not,  is  a 
matter  stated  in  one  way  in  the  bill,  igno- 
rance on  the  other  hand  being  alleged  in  the 
answer,)  it  is  quite  clear,  from  the  nature 
of  the  transaction  itself,  that  in  order  to 
enable  this  person  to  pay  the  money  to 
Gurney,  the  owner  of  the  lease,  he  pro- 
cured the  money,  one  1,000/.  part  of  it 
from  Messrs.  Meux  &  Co.,  and  another 
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1,000/.  part  of  it  from  Messrs.  Seager  & 
Co.,  who  are  distillers ;  and  what  passed  at 
the  meeting,  the  Court  at  present  has  no 
means  of  knowing.  Something  may  de- 
pend on  what  passed  at  the  meeting  when 
the  sale  was  completed ;  but  the  assignees 
of  course  knew  nothing  of  what  passed ; 
they  were  not  present,  and  they  could 
know  nothing  except  from  what  they  had 
been  informed  by  oUier  persons.  The  form 
of  the  lease  undoubtedly  is  to  give  the 
uncertificated  bankrupt  the  lease ;  it  is  not 
an  assignment,  but  it  is  an  underlease  from 
Gumey  to  this  person,  who,  in  fact,  turned 
out  to  be  an  uncertificated  bankrupt,  and 
on  that  ground,  the  assignees  make  their 
claim ;  they  say,  that  inasmuch  as  he  was 
an  uncertificated  bankrupt,  he  could  not 
acquire  any  property  for  himself,  and  that 
he  was  only  capable  of  acquiring  property 
for  the  benefit  of  his  assignees.  On  that 
ground,  assuming  that  he  was  at  one  time 
the  lessee,  and,  therefore,  the  proprietor  of 
the  lease,  and  that  the  plaintiffs  claimed 
through  him,  and  through  the  title  and  in- 
terest which  he  had,  the  assignees  say, 
that  he  had  no  right  and  no  power,  as  against 
them,  to  create  any  interest  in  the  property 
vested  in  him ;  that  he  became  entitled  to 
the  property  by  the  under-lease  executed 
by  Gumey,  and  thereby  the  assignees  im- 
mediately became  entitled  to  it,  and  that 
they  were  not  bound  by  the  subsequent 
dealings  which  took  place  between  the 
uncertificated  bankrupt  and  the  plaintiffs, 
Meux  &  Co.,  and  the  other  parties,  Messrs. 
Seager  &  Co.  That  is  the  case  of  the 
assignees.  The  case  on  the  part  of  the 
plaintiffs  is,  of  course,  at  the  present  mo- 
ment, not  capable  of  proof,  nor  is  this 
allegation  in  the  bill  to  be  taken  of  course 
as  any  evidence  of  the  title ;  but  the  plain- 
tififs  may  depend  on  the  evidence  of  what 
took  place  at  the  meeting  as  favourable  to 
them,  and  may  make  out  the  alleged  fact, 
that  previously  to  the  contract  being  carried  . 
into  effect  or  completed  between  Gurney 
and  the  bankrupt,  there  was  a  contem- 
poraneous contract  between  the  uncer- 
tificated bankrupt  and  Meux  &  Co.,  by 
which  it  was  agreed,  that  although  the 
uncertificated  bankrupt  was  to  take  a 
lease  in  his  name,  yet  that  the  lease  so 
taken  in  his  name  was,  to  the  extent  of 
the  money  advanced,  to  be  for  the  benefit 


of  Meux  &  Co.  and  Messrs.  Seager  Se 
Co.  It  may  be,  that  the  evidence  will 
displace  that  case ;  and  it  is  possible,  from 
tlie  nature  of  the  transaction,  and  not  im- 
probable, that  that  case  may  be  made  out ; 
it  is  the  most  probable  history  of  the  trans- 
action, as  it  appears  not  only  from  the 
memorandum  itself,  but  from  the  facts  as 
they  are  admitted  in  the  answer,  that  this 
party,  who  was  the  nominal  lessee,  had 
himself  not  the  money ;  indeed,  it  is  quite 
clear,  he  was  obliged  to  find  the  money 
from  some  other  parties ;  and  previously  to 
his  becoming  entitled  to  the  underlease 
from  Gumey,  it  was  arranged  that  the 
money  should  be  advanced,  and  the  security 
given  to  those  by  whom  the  money  was 
advanced.  What  the  effect  of  that  fact  is» 
if  it  turn  out  to  be,  as  it  is  stated  on  the  part 
of  the  plaintiffs,  will  be  the  question  to  be 
decided  in  the  cause.  It  is  not  now  the  time 
for  me  to  express  any  opinion  as  to  the 
result  of  those  facts,  if  they  are  established. 
I  am  only  to  look  at  the  pleadings  for  the 
purpose  of  seeing  whether  there  be  or  not 
a  question  to  be  tried  between  the  plaintiffs 
and  those  who,  at  law,  are  the  owners  of 
the  lease — namely,  those  who  stand  in  the 
place  of  the  bankrupt,  to  whom  whilst  he  was 
uncertificated,  the  lease  was  made.  I  can- 
not say,  that  the  case  is  so  clear  on  the  part 
of  those  who  are  asserting  a  title  at  law ; 
and  I  am  not  so  certain  that  the  equity 
asserted  by  the  plaintiffs  would  not  be 
established  against  this  property,  as  to 
justify  me  in  refusing  to  the  plaintiffs  the 
opportunity  of  going  into,  and  proving  and 
arguing  their  case,  when  the  proper  time 
shall  come.  Under  those  circumstances,  I 
think,  that  I  am  exactly  in  that  position  in 
which  the  Court  constantly  finds  itself, 
where  it  is  bound  to  give  to  the  party  as- 
serting an  equity,  the  opportunity  of  prov- 
ing the  case  and  obtaining  the  judgment 
of  the  Court  on  the  equity  so  asserted.  Of 
course  that  will  not  apply,  if  the  Court  saw 
no  ground  stated ;  it  is  not  merely  asserting 
an  equity  which  induces  the  Court  to  grant 
an  injunction  and  to  give  relief;  there  must 
be  a  probable  case,  at  least  a  case  which  is 
capable  of  being  argued,  that  the  Court 
may  see  that  there  is  a  question  to  be  dis- 
cussed, and  a  question  to  be  adjudicated 
on.  I  have  no  difficulty,  therefore,  in 
saying,  that  the  case  is  such  as  makes  it 
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the  duty  of  the  Court  to  protect  the  party 
who  was  in  the  possession  of  the  lease,  and 
therefore  could  only  have  heen  compelled 
to  part  with  it  hy  an  action  at  law ;  and 
which  action  at  law,  if  it  had  not  taken 
place,  this  Court  would  certainly  restrain, 
for  the  purpose  of  giving  the  plaintiff  the 
opportunity  of  making  out  (if  he  could) 
the  equity  which  he  has  asserted.  The 
injunction,  therefore,  against  the  action 
was,  I  think,  very  properly  granted  by  the 
Vice  Chancellor. 

Now,  it'has  been  said,  that  this  action 
at  law  will  try  the  equity :  certainly  it  has 
not  been  made  out  to  my  satisfaction  that  it 
will;  but  if  it  would,  it  is  not  the  course 
of  this  Court,  in  a  matter  certainly  origi- 
nally belonging,  and  which  still  belongs,  to 
this  Court,  to  send,  or  rather  to  permit  a 
question  of  equitable  lien  upon  the  deposit 
of  deeds  under  a  contract  in  writing  for 
that  purpose,  to  be  adjudicated  on  at  com- 
mon law,  in  the  form  of  an  action  for  money 
had  and  received.  It  is  a  subject-matter 
for  the  jurisdiction  of  this  Court;  and  it  is 
when  a  proper  case  arises  for  that  purpose, 
that  this  Court  will  maintain  its  jurisdic- 
tion, and,  according  to  its  own  rules,  decide 
on  the  rights  between  the  parties.  In  all 
those  cases  where  the  property  exists  in 
the  shape  of  money,  the  Court  is  bound,  as 
it  interferes  with  the  claim  of  the  party 
who  is  asserting  a  legal  right  to  it,  to  take 
care  that  the  property  shall  be  put  in  a 
safe  place,  and  in  a  safe  deposit,  in  order 
to  obtain  the  ultimate  decision  of  the  Court. 
It  is  said,  this  money  is  perfectly  safe ;  no 
doubt  it  is  perfectly  safe,  but  this  Court 
cannot  possibly  proceed  on  the  degree  of 
credit  which  particular  parties  may  be 
entitled  to,  in  the  many  transactions  of  this 
great  city.  I  cannot  take  notice  of  such 
a  statement ;  and  this  Court  knows  nothing 
about  it,  and  I  cannot  be  supposed  to  ex- 
ercise any  jurisdiction  on  it;  it  is  at  present 
money  out  on  personal  security,  and  whe- 
ther those  persons  who  have  got  it  have  a 
credit,  which  makes  that  as  safe  as  if  it 
were  in  the  hands  of  the  Accountant  Gene- 
ral of  this  court,  is  not  a  question  which  I 
apprehend  this  Court  can  entertain,  by 
exercising  any  jurisdiction  over  it.  If  I 
were  to  do  that,  a  great  variety  of  distinc- 
tions would  have  to  be  considered,  as  to 
the  degree  of  security  which  money   in 


a  particular  position  in  particular  hands 
would  be  likely  to  have.  Under  those 
circumstances,  I  do  not  feel  myself  at  all 
at  liberty  to  entertain  any  question,  as  to 
whether  the  money  is  or  is  not  safe  where 
it  is ;  I  have  no  doubt,  personally,  that  it  is 
perfectly  safe  where  it  is,  but  I  cannot 
exercise  the  jurisdiction  of  this  court  on 
any  such  ground ;  and,  therefore,  if  it  is 
required  on  the  part  of  the  assignees,  that 
the  money  should  be  paid  into  court,  I 
think  it  is  a  matter  quite  of  course  that 
the  money  to  which  they  are  prima  facie 
entitled,  and  the  legal  title  to  which  I  pre- 
vent them  from  asserting,  by  continuing 
the  injunction,  should  be  secured  in  court, 
for  the  purpose  of  abiding  the  ultimate  de- 
cision of  the  question  between  the  parties. 
The  injunction,  therefore,  must  be  conti- 
nued. 


WEST  V,  SMITH. 


L.C.     \ 
Mar.  17.  J 

Practice. — Irregular  Order — Taxation  of 
Bill  of  Costs — Petition — Jurisdiction. 

A  petition  was  presented  and  answered 
for  the  taxation  of  a  solicitor'' s  bill  of  costs, 
<^c.,  and  entitled  in  a  cause  which  had  no 
existence ;  a  copy  of  it  was  then  served  on 
the  solicitors,  who,  by  letter  to  the  petitioner's 
solicitors,  apprised  them  of  the  irregularity 
of  the  petition,  and  of  their  intention  not  to 
appear  upon  it.  An  order  was  then  obtained 
by  the  petitioner  on  the  petition  day,  to  ad^ 
joum  the  hearing  of  the  petition  till  the  next 
petition  day,  with  liberty  in  the  meanwhile 
to  amend  the  petition.     The  petition  iwu 
accordingly  amended,  one  of  such  amende 
ments  being  the  entitling  it  **  In  the  matter*' 
of  the  solicitors  (stating  their  several  names  J^ 
in  addition  to  the  title  of  the  cause.  No  new 
fat  was  affixed  to  the  petition,  and  it  was 
served  on  the  solicitors,  who  declined  appear^ 
ing   upon  it.     An  order  was  obtained    by 
the  petitioners  for  taxation  of  the  solicitors' 
bill  of  costs,  on  the  condition  (suggested  by 
the  petitioner's  counsel)  of  paying  the  amount 
of  the  bill  of  costs  into  court.     This  order 
was  discharged  by  the  Master  of  the  Rolfs, 
on  the  motion  of  the  solicitors,  before  the 
amount  of  the  bill  of  costs  was  paid  into 
court.     On  appeal,   the   Lord    Chancellor 
affirmed  the  order  of  the  Master  of  the  RoUs^ 
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discharging  the  previous  order  obtained  for  the 
taxation  of  the  bill  of  costs ;  the  Court  below 
having  nojurisdiction,  under  the  circumstances 
stated,  to  make  such  a  previous  order, 

Messrs.  Stevens  &  Co.,  solicitors,  hav- 
ing been  employed  by  Hannah  Maugham 
and  Frederick  Thomas  West,  the  execu- 
tors under  Edward  EUecott's  will,  relative 
to  the  testator's  affairs,  on  the  19th  of  Sep- 
tember 1840,  duly  signed  and  delivered 
their  bill  of  fees  to  Hannah  Maugham, 
amounting  to  S2L  5s.  4d.,  which  included 
(amongst  other  things)  certain  items  charged 
relative  to  a  bill  in  equity,  which  had  been 
drawn  and  settled  by  counsel,  (but  not 
filed,)  and  in  which  Hannah  Maugham  and 
F.  T.  West  were  plaintiffs,  and  William 
Smith,  formerly  the  testator's  p^^rtner  in 
business,  was  defendant.  On  the  19th  of 
October  1840,  Hannah  Maugham  alone 
(her  co-executor  refusing  to  join  therein) 
presented  her  petition  to  the  Master  of 
the  Rolls,  headed  in  the  alleged  cause  of 
**  H^est  V.  Smith"  praying  the  usual  taxa- 
tion of  the  bill  of  costs  of  Messrs.  Stevens 
&  Co.  The  petition  was  answered  by  his 
Lordship,  for  the  Srd  of  November  1840, 
and  copies  thereof  were  duly  served  on 
the  solicitors  and  F.  T.  West,  and  on  the 
22nd  of  October  1840,  Messrs.  Stevens  & 
Co.,  by  letter,  apprised  Messrs.  Maugham 
&  Co.,  the  solicitors  of  Hannah  Maugham, 
that  the  petition  was  irregular,  and  that 
they  shoidd  not  appear  thereon.  On  the 
Srd  of  November,  an  order  of  court  was 
obtained  on  behalf  of  Hannah  Maugham, 
for  an  adjournment  of  the  petition  until 
the  next  day  of  petitions,  with  liberty  in 
the  meanwhile  for  the  petitioner  to  amend 
her  petition  as  she  should  be  advised. 
The  petition  was  amended,  by  entitling  it 
"  In  the  matter"  of  William  Stevens,  &c., 
solicitors  of  this  honourable  court,  as  well 
as  in  the  cause  of  **  fVest  v.  Snuth"  and 
on  the  following  day,  the  4th  of  November, 
a  copy  of  the  order  of  the  3rd  of  Novem- 
ber, and  also  of  the  petition  as  amended, 
were  served  on  Messrs.  Stevens  &  Co.,  by 
the  solicitors  of  Hannah  Maugham.  On 
the  5th  of  November,  Hannah  Maugham 
was  served  by  Messrs.  Stevens  &  Co.  with 
the  copy  of  a  writ  of  summons,  dated  the 
2 1  St  of  October  1840,  in  an  action  at  law, 
commenced  by  them  for  recovery  of  the 


amoimt  of  their  bill  of  costs  against  the 
executors.  The  amended  petition  was 
heard  on  the  24th  of  November,  when, 
Messrs.  Stevens  &  Co.  not  appearing,  an 
order  was  made  by  the  Court  for  the  tax- 
tion  of  their  bill  of  costs,  &c.,  and  restrain- 
ing any  further  proceedings  in  the  action ; 
and  it  was  made  part  of  the  order,  that 
the  petitioner  should  pay  into  court,  to  be 
placed  to  the  credit  of  the  cause  and  matter^ 
the  amount  of  the  bill  of  costs,  &c.  The 
order  of  the  24th  of  November  was  served 
on  Messrs.  Stevens  &  Co.,  on  the  9th  of 
December ;  and  on  the  1 2th  of  December, 
and  before  the  amount  of  the  bill  of  costs 
was  paid  into  court,  Messrs.  Stevens  &  Co. 
served  a  notice  of  motion  on  the  petitioner 
to  discharge  that  order.  The  Master  of 
the  Rolls  on  the.  22nd  of  December  dis- 
charged his  order  of  the  24th  of  November ; 
and  it  was  now  sought,  on  behalf  of  the 
petitioner,  that  the  order  of  the  22nd  of 
December  might  be  discharged  by  the 
Lord  Chancellor. 

Mr,  Griffith  Richards  and  Mr,  Tennant, 
in  support  of  the  motion,  contended,  that 
the  heading  of  the  petition  in  the  cause, 
was  mere  surplusage,  and  had  nothing  in 
it  calculated  to  mislead ;  that  where  a  peti- 
tion was  headed  in  Chancery  as  well  as  in 
Bankruptcy,  the  entitling  it  in  Chancery 
was  held  not  to  be  of  such  effect  as  to  ren- 
der the  order  made  on  the  petition  invalid 
— Ex  parte  Hudson  (1) ;  that  as  the 
Court  had  jurisdiction  to  make  the  order 
**  in  the  matter,*'  the  naming  a  cause  at 
the  head  of  the  petition,  was  of  no  import- 
ance ;  that  according  to  the  case  of  In  re 
Dovenby  Hospital  (2),  an  application  ought 
to  have  been  made  to  the  Court  to  take 
the  petition  off  the  file  for  irregularity ; 
and  that  the  practice  in  the  case  of  an  ap- 
plication for  an  infant  trustee  to  convey, 
was  to  entitle  the  petition  in  the  several 
trustee  acts,  and  not  in  one  only  of  them, 
and  that  such  a  course  had  never  been 
considered  to  be  objectionable. 

The  other  cases  cited  on  behalf  of  the 
appellant  were — 

Lees  V.  Nuttall,  2  Myl.  &  K.  284 ;  s.  c. 
4  Law  J.  Rep.  (n.s.)  Chanc.  124. 

(1)  «Glyn&  Jam.  S28. 

(2)  1  Mjl.  &  Cr.«79;  b,c,  f}  Law  J.  Rep.  (n.s.) 
Chanc  21«. 
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CASES  IN  CHANCERY: 


Bishop  V.  Willis,  %  Ves.  sen.  113. 
Fitch  V.  Chapman,  2  Sim.  &  Stu.  31  ; 

s.  c.  2  Law  J.  Rep.  Chanc.  172. 
Eastwood  V.  Glenton,  2  Myl.  &  K.  280 ; 

s.  c.  3  Law  J.  Rep.  (n.s.)  ChaDc.  147. 

Mr,  Wakefield,  contr^. — The  petitioner's 
solicitors  must  have  well  known,  from  the 
contents  of  the  bill  of  costs,  delivered  to 
them,  that  at  the  time  of  the  petition  being 
first  presented, no  such  cause  as  that  of '*  West 
V.  Smith**  was  in  existence.  Besides,  they 
were  informed  by  Messrs.  Stevens  &  Co. 
that  they  should  not  appear  on  the  petition. 
No  bill  in  equity,  therefore,  having  been 
filed,  the  bill  of  fees,  &c.  was  not  taxable 
in  this  court,  and  yet  being  apprised  of 
that  fact,  the  petitioner's  agents  wilfully 
entitled  the  petition  in  a  non-existing 
cause.  The  name  of  the  cause  is  a  very 
essential  ingredient  in  the  case.  The 
petition  was  then  amended,  and  headed 
**  In  the  matter,''  as  well  as  in  the  cause  ; 
in  reality,  at  the  time  of  the  amendment 
being  made,  there  was  no  petition  in  ex- 
istence, the  order  to  amend  having  been 
made  in  a  cause  which  did  not  exist. 
There  was  nothing  (to  use  a  technical  ex- 
pression) to  amend  by,  at  the  time  the 
amendment  was  made.  In  order  to  give  the 
Court  jurisdiction  in  the  present  case,  a 
new  petition  ought  to  have  been  presented. 
The  Master  of  the  Rolls,  on  the  applica- 
tion to  him  to  discharge  the  order  of  the 
24th  of  November,  stated,  that  the  petitioner 
had  made  use  of  an  untrue  title.  In  Bishop 
T.  Willis,  counsel  attended  on  both  sides, 
and  as  to  the  case  of  Lees  v.  NuttaU,  the 
objection  did  not  prevail;  and  in  Eastwood 
V.  Glenton,  no  judgment  was  exercised  by 
the  Court ;  and  the  present  case  is  clearly 
distinguishable  from  all  the  other  cases. 

The  Lord  Chancellor. — It  is  quite 
clear  the  order  of  the  24th  of  November 
was  of  no  value,  the  Master  of  the  Rolls 
having  no  jurisdiction  to  entertain  the 
petition,  there  being  no  such  cause  in  exist- 
ence as  the  alleged  cause  of  West  v.  Smith, 
when  the  petition  was  presented  in  October 
1840.  The  petition  was  at  that  time  en- 
titled only  in  the  cause ;  and  on  its  being 
served  on  Messrs.  Stevens  &  Co.,  they 
gave  written  notice  to  the  petitioner's  soli- 
tors,  of  the  irregularity  of  the  proceeding. 


The  petitioner  was  aware  of  this  defecti 
and  applied  to  the  Court  for  liberty  to 
amend  the  petition,  the  Court  not  having 
an  opportunity  of  considering  whether  the 
intended  amendments  were  proper  or  not. 
The  petition  was  then  amended,  by  head- 
ing it  "  In  the  matter,"  in  which  the  Master 
of  the  Rolls  possessed  jurisdiction,  but  no 
fiat  of  his  Lordship  was  aBB^ed  to  the 
amended  petition.  The  other  parties, 
naturally  enough,  abstained  from  appearing 
before  the  Court,  having  been  advised  that 
the  Court  had  not  jurisdiction  to  entertain 
the  petition.  The  aBBdavit  of  service  is 
correct,  as  far  as  it  goes,  and  states  the 
service  of  the  original  and  amended 
petition,  but  does  not  state  the  error  that 
existed,  nor  the  purport  of  the  amend- 
ment made  :  on  that,  the  order  is  drawn 
up  by  the  petitioner;  but  what  juris- 
diction had  the  Master  of  the  Rolls  to 
make  the  order  in  question  7  There  was 
no  such  cause  in  existence  as  that  found 
at  the  head  of  the  petition,  and  the  Master 
of  the  Rolls  had  no  jurisdiction  in  the 
matter,  without  the  petition  having  been 
properly  served,  and  his  fiat  previously 
obtained  thereto  in  the  usual  way.  The 
cases  adduced  on  the  part  of  the  petitioner 
have  no  application  to  the  present  case. 
The  present  order  of  the  24tn  of  Novem- 
ber, was  obtained  from  the  Master  of  tlie 
Rolls,  under  circumstances  which,  if  known 
to  the  Master  of  the  Rolls  at  the  time  he 
made  the  order,  would  at  once  have  pre- 
vented the  order  being  made. 


M 

Jan 


OLDFIELD  V,  COBBETT. 


.R.     \ 
.  19.  f 

Practice. — Executor — Pauper —  Costs. 


Executors  not  allowed  to  defend  suits  in 
formd  pauperis. 

A  pauper  defendant  liable  to  pay  costs  of 
impertinent  and  scandalous  affidavits. 

This  suit  was  instituted  for  the  admi- 
nistration of  the  estate  of  the  late  Mr. 
Cobbett.  The  defendant  was  his  son  and 
executor,  and  he  had  obtained  an  order, 
that  he  might  be  allowed  to  defend  this 
suit  in  formd  pauperis.  On  the  30th  of 
March  1840,  the  plaintiff* obtained  an  order 
from  the  Master  of  the  Rolls,  dispauperiz- 
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ing  the  defendant,  and  ordering  him  to 
pay  the  costs  of  an  affidavit  made  by  him 
on  a  petition  in  the  cause,  which  petition 
had  been  found  impertinent  and  scandalous. 
These  costs  amounted  to  about  40/.  The 
defendant  claimed  to  be  a  creditor  of  the 
testator,  and  was  also  his  residuary  lega- 
tee, but  the  estate  was  insolvent;  and 
the  defendant  had  also  lately  taken  the 
benefit  of  the  Insolvent  Debtors  Act.  The 
defendant  had  presented  a  petition,  pray- 
ing that  the  last-mentioned  order  of  the 
Master  of  the  Rolls  might  be  discharged. 

Mr.  Cooper^  in  support  of  the  petition, 
contended,  that  as  ihe  defendant  had  an 
interest  in  the  estate  of  his  testator,  he 
was  in  a  different  position  from  a  person 
who  was  merely  an  executor  :  that  Para- 
dice  V.  Sheppard  (1)  only  decided  that  an 
executor  could  not  sue  ta  plaintiff,  informd 
pauperis. 

Statute  1 1  Hen.  7.  c.  1 2. 
James  v.  Dore,  1  Dick.  788. 

As  to  the  costs  of  the  impertinent  affi- 
davit, there  was  a  dictum  in  TothilFs  Re* 
ports  (2),  that  a  pauper  ought  to  pay  such 
costs,  but  there  was  no  recent  authority 
for  such  a  rule — Rattray  v.  George  (3), 

The  Mastee  of  the  Rolls  (without 
hearing  Mr.  Pemberton,  who  appeared  for 
the  plaintiff,)  said,  that  Lord  Cottenham, 
when  he  was  Master  of  the  Rolls,  had 
considered  the  question,  whether  executors 
were  to  sue  or  defend  suits  in  formd  pau" 
peris ;  and  he  laid  down  the  rule,  that  they 
ought  not  to  do  so  :  that  as  the  defendant 
in  this  suit  was  an  insolvent,  any  interest 
he  might  have  in  his  father's  estate,  either 
as  creditor  or  legatee,  was  now  vested  in 
his  assignees;  and,  therefore,  the  general 
rule  as  to  executors  would  apply  to  him : 
that  if  he  was  allowed  to  defend  the  suit 
informd  pauperis,  he  would  still  be  liable 
to  the  costs  of  a  scandalous  affidavit;  and 
that  his  Lordship  thought  the  order  of  the 
SOth  of  March  was  correct ;  and  he  must, 
therefore,  under  these  circumstances,  dis- 
miss this  petition,  with  costs. 

(1)  1  Dick.  136. 

(«)  Page  237. 

(3)  16  Ves.  tSt,  and  the  cases  there  cited. 


M.R. 
Jan.  21 
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HADDELSET  0.  NBVILE. 


New  Series,  X— Chanc. 


Practice.  —  Amendment  of  Bill  —  1  Zth 
Order  of  ISSl. 

The  bill  had  been  amended,  and  the  de- 
fendants  to  the  amended  bill  had  not  yet  an- 
swered: — Held,  that  the  six  weeks  within 
which  the  hill  might  be  amended,  by  virtue 
of  the  l^th  order  of  1831,  must  be  counted 
from  the  time  at  which  the  last  answer  which 
was  put  in  to  the  original  bill,  was  to  be 
deemed  sufficient. 

In  this  suit,  the  original  bill  was  filed 
on  the  24th  of  December  1839,  against 
two  defendants.  The  answers  were  put  in 
respectively  on  the  1 0th  and  13th  of  March 
1 840 ;  and,  consequently,  the  time  within 
which  the  plaintiff  was  at  liberty  to  amend, 
expired  on  the  19th  of  June. 

On  the  10th  of  June,  the  plaintiff  ob- 
tained an  order  to  amend,  and  amended 
accordingly,  by  adding  parties  and  other- 
wise. The  answers  put  in  to  the  amended 
bill,  by  the  two  defendants  to  the  original 
bill,  were  filed  on  the  31st  of  October  1^0, 
and  would  be  sufficient  on  the  14th  of 
January  1841 ;  but  some  of  the  parties  who 
were  made  defendants  to  the  amended  bill, 
had  not  yet  put  in  their  answers. 

The  plaintiff  now  moved  for  leave  to 
amend,  without  requiring  further  answer, 
for  the  purpose  of  introducing  into  the 
bill  some  letters  which  he  had  not  dis-< 
covered  till  the  2nd  of  December  1 840. 

Mr.  Pemberton  and  Mr.  Wright,  in  sup- 
port of  the  motion,  cited — 

Lloyd  V.  Wait,  4  Myl.  &  Cr.  257. 
Attorney  General  v.  Nethercoat,  2  Myl. 
&  Cr.   604 ;   s.  c.  7  Law  J.   Rep. 
(n.s.)  Chanc.  75. 

Mr.  James  Russell,  contrii,  contended, 
that  the  affidavits  which  had  been  made 
were  not  sufficient ;  and  also  insisted,  that 
this  application  ought  to  have  been  made 
before  the  Master,  and  not  to  the  Court, 
inasmuch  as  it  was  made  within  six  weeks 
from  the  time  at  which  the  answers  which 
were  put  in,  in  October,  were  to  be 
deemed  sufficient. 

Few  V.  Guppy,  1  Myl.  &  Cr.  487. 

Attoi^ney  General  v.  Lubbock,  ibid.  264, 
were  referred  to. 

2H 
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CASES  IN  CHANCERY : 


The  Master  of  the  Rolls  said,  he 
thought  the  time  referred  to  in  the  13th 
order,  must  be  the  time  when  the  last  an- 
swer to  the  original  bill  was  filed  ;  and 
that,  therefore,  the  plaintiffs  were  right  in 
this  case  in  coming  to  the  Court.  His 
Lordship,  therefore,  gave  the  plaintiffs 
leave  to  amend,  by  introducing  the  two 
letters,  upon  correcting  the  defects  in  the 
affidavits. 

Kote, — See  also  Wharton  v.  Swann,  2  MyL  £c 
K.  564,  Cullingworth  v,  Grundy,  ibid.  359,  Smith 
V.  Webster,  3  Myl.  &  Cr.  «45,  Smith  v.  Evans,  1 
Russ.  &  Myl.  80,  Cottingham  v.  Potts,  1  Russ.  & 
Myl.  81 ;  s.  c.  8  Law  J.  Rep.  Chanc.  8. 


M 
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ATTORNEY  GENERAL  V.  WRIGHT. 


GAGE  V,  WHATMOUGH. 


L.C.     1 
Jan.  21.  j" 

Practice, — Order  of  the  Court — Account 
tant  General — Bankruptcy, 

In  this  case,  the  Court,  by  decree,  had 
ordered  payment  to  the  plaintiffs,  who  were 
three  in  number,  and  were  trustees,  (but 
not  so  described  in  the  order,)  of  a  sum  of 
1,609/.,  standing  in  the  name  of  the  Ac- 
countant General,  in  trust  in  the  cause. 
The  three  plaintiffs  executed  a  power  of 
attorney  to  their  solicitor  to  receive  the 
amount;  but  before  the  same  was  received 
by  the  solicitor,  one  of  the  plaintiffs  be- 
came bankrupt :  on  application  to  the  Ac- 
countant General,  by  the  solicitor  holding 
the  power  of  attorney,  for  payment  of  the 
money,  he  refused  to  pay  the  same,  on 
account  of  the  bankruptcy  of  one  of  the 
ti'ustees,  although  he  had  no  other  notice 
of  the  bankruptcy  than  the  prevailing 
notoriety  of  the  fact. 

Mr,  Torriano  asked  his  Lordship  to  vary 
the  order,  and  direct  the  Accountant  Ge- 
neral to  pay  the  money  to  die  solicitor 
holding  the  power  of  attorney,  on  behalf 
of  the  two  remaining  %>lvent  parties. 

The  Lord  Chancellor  observed,  that 
there  ought  to  be  a  new  application,  and  a 
supplemental  order  made  for  payment  to 
the  two  solvent  plaintiffs,  exclusively  of 
the  bankrupt ;  but  as  it  appeared  that  all 
the  cestuis  que  trust  were  competent  to  con- 
sent, and  appeared  on  the  application  and 
consented  thereto,  his  Lordship  ordered 
the  money  to  be  paid  to  the  solicitor  and 
the  two  solvent  trustees. 


.R.   \ 

y.S,S 

Practice. — Information, 


A  relator  to  an  information  cannot,  on 
his  own  behalf  make  any  application  to  the 
Court, 

I'he  information  in  this  case  was  filed  by 
the  Attorney  General,  at  the  instance  of  a 
relator,  and  a  notice  of  motion  stated  to  be 
given  on  behalf  of  the  relator,  was  served 
on  the  defendant. 

Mr,  Chandless  objected  to  the  notice  of 
motion  as  irregular,  and  insisted,  that  it 
ought  to  have  been  given  on  behalf  of  the 
Attorney  General. 

Mr,  fVillock,  in  support  of  the  motion. 

The  Master  of  the  Rolls  held,  that 
the  notice  was  irregular,  and  that  the  re- 
lator to  an  information  was  not  recognized 
as  a  party  thereto,  and  could  not  of  his 
own  authority  make  any  application  to  the 
Court. 

Note. —  Vide  The  Attorney  General  v,  Dore, 
Tarn.  &  Rass.  328,  and  The  Attorney  General  v. 
Plumptree,  5  Madd.  452.  A  decision  to  the  same 
effect  was  made  ])y  Sir  J.  Leach,  V.C..  and  acted 
on  by  the  present  Lord  Chancellor,  in  The  Attorney 
General  r.  the  Ironmongers'  Company,  (Betton's 
Charity,)  ante,  201. 


M.R. 

Mar 
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SALT  V.  CHATTAWAY. 


Will — Legacy —  Construction, 

A  testator,  after  directing  the  proceeds 
of  his  real  estate  and  his  personalty  to 
form  one  common  fund,  bequeathed  100/., 
and  also  a  sixth  part  of  a  share  in  the 
residue,  to  J,  B.,  who  died  in  the  testator* s 
lifetime : — Held,  that  the  lapsed  legacy  of 
1 00 1,  fell  into  the  residue;  but  that  the  share 
of  residue  bequeathed  to  J,  B.  belonged  to  the 
testator's  hdr-at-^law  and  next-tf-kin,  in 
proportion  to  the  amount  in  which  his  real 
and  personal  estate  had  respectively  contri* 
buted  to  the  residue, 

Thomas  Salt,  by  his  will,  dated  the  10th 
of  November  1831,  gave  and  devised  all 
his  real  and  personal  estate,  subject  to  the 
payment  of  his  debts  and  funeral  and  tes- 
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tamentary  expenses,  to  three  trustees,  upon 
trust  to  sell,  and  out  of  the  proceeds  of  the 
estates  and  out  of  the  ready  money  he 
might  die  possessed  of,  to  pay  certain 
legacies,  and,  among  such  legacies,  to  pay 
to  his  grandson  John  Blaydon,  1 00/.,  when 
he  should  attain  the  age  of  twenty-one  years. 
And  the  testator  directed,  that  all  the  re- 
sidue of  his  monies  should  be  divided  into 
three  equal  parts,  and  out  of  one  of  such 
parts  he  directed  his  trustees  to  pay  100/. 
to  W.  B.,  and  to  invest  the  remainder  of 
such  one-third  part  as  therein  mentioned, 
and  continue  such  investment  '*  until  his 
six  grandchildren,  John,  Mary,  Caroline, 
Elizabeth,  Walter,  and  William,  the  chil- 
dren of  his  late  daughter  Alice  Blaydon, 
should  respectively  attain  the  age  of  twenty- 
one  years,  and  when  and  as  each  of  them 
should  attain  his  or  her  age  of  twenty-one 
years,  should  pay  him  or  her  an  equal  part 
thereof." 

The  testator  died  in  April  1833.  His 
grandson  John  Blaydon  had  died  in  the 
lifetime  of  the  testator,  an  infant  and  un- 
married. 

This  suit  was  instituted  to  have  the 
trusts-  of  the  will  carried  into  execution. 
It  was  stated,  but  not  proved,  that  the 
personal  estate  of  the  testator  was  ex- 
hausted by  the  payment  of  his  debts; 
and,  consequently,  that  the  legacies 
were  to  be  paid  entirely  out  of  the  pro- 
ceeds of  the  real  estate.  With  regard  to 
the  legacy  of  100/.,  bequeathed  to  John 
Blaydon,  a  question  was  raised,  whether 
this  legacy  would  lapse  for  the  benefit  of 
the  testator's  heir-at-law  or  next-of-kin, 
or  whether  it  would  fall  into  the  general 
residue.  And  with  regard  to  the  share  of 
the  residue,  which  was  bequeathed  to  John 
Blaydon,  a  question  was  raised,  whether 
it  would  belong  to  the  testator's  heir-at- 
law  or  next-of-kin,  or  would  be  divisible 
among  John  Blaydon*s  brothers  and  sisters. 

Mr.  Spence  and  Mr,  Parker  appeared 
for  the  plaintiffs ;  and — 

Mr,  TreiUfve,  Mr.  Tennawt^  Mr.  Lewis, 
Mr,  TiUoUon^  Mr,  Thomas  Parker^  and 
Mr,  WhUmarsht  for  different  defendants. 

The  following  cases  were  cited  : — 

Roberts  V.Walker,  1  Russ.  &  Myl.  752. 
KermeU  v.  Abbott,  4  Yes.  802. 


Green  v.  Jackson,  5  Russ.  35 ;  s.  c.  2 

Russ.  &  Myl.  238. 
Durour  v.  Motteux,  1  Ves.  322. 
Ackroyd  v.  Smithson,  1  Bro.  C.C.  503. 

The  Master  of  the  Rolls  said,  that 
the  testator  had  expressed  an  intention  to 
convert  his  real  estate  into  personalty,  for 
the  purposes  of  his  will,  but  not  for  any 
further  object ;  and  that  as  part  of  his  in- 
tention— namely,  the  benefit  proposed  for 
John  Blaydon — had  failed  by  his  death  in  the 
lifetime  of  the  testator,  the  title  to  the  share 
of  residue  given  to  John  Blaydon  would 
be  decided  by  the  rules  of  law,  and  it 
would  belong  to  the  testator's  heir-at-law 
and  next-of-kin,  in  the  proportions  in 
which  his  real  estate  and  his  personalty 
had  contributed  to  the  residue :  but  that 
with  regard  to  the  pecuniary  legacy  which 
had  been  given  to  John  Blaydon,  his  Lord- 
ship would  follow  the  cases  of  Durour  v. 
Motteux  and  Green  v.  Jackson,  and  should 
hold,  that  the  legacy  of  100/.  fell  into  the 
residue,  and  passed  by  the  residuary  be- 
quest. 


DOWDINO  17.  SMITH. 


M.R.     \ 
Mar.  9.  J 

Will — Legacy —  Construction, 

A  testator  directed  that  the  residue  of  his ' 
property  should  devolve  to  M.  S,,  and  to  the 
children  of  J,  S,,  to  be  equally  divided : — 
Held,  that  M,  S,  and  the  children  of  J,  S, 
took  in  equal  shares  per  capita. 

A  testator,  after  having  made  his  will, 
without  date,  added  to  it  a  memorandum 
in  these  words : — 

"  Memorandum. — No  legacies  to  be  paid 
till  afler  the  decease  of  my  dear  wife,  and 
then  the  residue  of  the  property  to  devolve 
to  my  niece  Miss  Mary  Stockdale,  of  Pic- 
cadilly, and  to  the  children  of  Mr.  John 
Stockdale,  to  be  equally  divided,** 

The  testator's  widow  died  in  December 
1839.  There  were  six  children  of  John 
Stockdale,  five  of  whom  were  living  at  the 
death  of  the  testator,  and  had  now  all  at- 
tained twenty- one ;  and  the  sixth  child  had 
been  born  since  the  testator's  death. 

This  was  a  petition  presented  by  the 
executor,  praying,   among  other   things^ 
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that  the  residue  might  be  apportioned  by 
the  Master  among  the  residuary  legatees. 
A  question  was  raised,  whether  the  re- 
sidue was  to  be  divided  into  two  equal 
parts,  and  one  half  given  to  Mary  Stock- 
dale,  and  the  other  half  to  be  divided 
among  the  children  of  John  Stockdale ;  or 
whether  Mary  Stockdale  was  merely  to 
have  an  equal  share  with  each  of  John 
Stockdale*s  children. 

Mr,  Pemberton,  Mr.  Koe^  and  Mr. 
Roupellf  appeared  for  different  parties. 

Blackler  v.  Webb,  2  P.  Wms.  383. 

BtUler  V.  Stratton,  3  Bro.  C.C.  368. 

Barnes  v.  Patch,  8  Ves.  604. 

Bolger  v.  MackelU  5  Ves.  509,  were 
cited. 

The  Master  of  the  Rolls.  —  Both 
parties  contend,  that  these  words  *'  equally 
to  be  divided,"  apply  to  both  of  them ; 
and  the  question  is,  the  effect  which  it  will 
have.  If  it  is  to  apply  to  the  whole  fund, 
what  good  reason  is  there,  why  it  should 
stop  at  the  first  division  into  two  equal 
parts,  and  not  apply  further  ?  I  find  it  very 
difficult  to  do  what,  if  the  testator  had 
been  asked,  he  might  probably  have  done. 
He  would,  perhaps,  have  given  a  different 
answer  respecting  his  intention,  from  that 
which  roust  be  inferred  from  his  expres- 
sions in  this  will. 

«     I  think  the  division  must  be  made  per 
capita. 


M 

Mar 


.  11, 1«./ 


JACKSON  0.  COCKER. 


Railway  Company — Sale  of  Scrip  Certi' 
ficates  of  Shares, 

A  sale  was  made  of  scrip  certificates  of 
shares  in  a  projected  railway  before  the 
passing  of  the  act  by  which  the  company  was 
incorporated;  and  after  the  act  was  passed, 
the  vendor  filed  a  bill  against  the  purchaser 
to  compel  him  to  accept  a  transfer  of  the 
shares,  and  to  indemnify  the  vendor  against 
all  calls  in  respect  of  them : — Held,  that  the 
purchaser  of  the  scrip  certificates  had  not 
rendered  himself  liable  to  these  calls;  and 
the  bill  was  dismissed,  with  costs. 

In  1837,  an  act  of  parliament  was  passed 
(1  Vict.  c.  121),  intituled,  'An  Act  for 
making  a  railway  from-  Bolton-le-Moors 


to  Preston,  in  the  county  palatine  of  Lan- 
caster.' This  act  contained  the  usual 
clauses  for  the  incorporation  of  the  com- 
pany, and  the  creation  of  capital  by  shares, 
and  for  the  transfer  of  those  shares,  and 
other  clauses  which  are  generally  inserted 
in  railway  acts. 

Before  the  bill  was  introduced  into  the 
House  of  Commons,  an  agreement,  in  the 
ordinary  form,  was  entered  into  by  the 
promoters  of  the  undertaking,  by  which 
they  agreed  with  one  another  to  contribute 
proportionally  toward  the  expenses  of  the 
proceedings,  and  to  take  a  certain  number 
of  shares ;  and  the  parliamentary  contract, 
which  is  required  by  the  stancQng  orders 
of  the  House  of  Commons,  was  also  entered 
into.  The  parties  who  signed  this  instru- 
ment received  a  scrip  certificate  for  each 
of  the  shares  which  they  agreed  to  take  ; 
and  these  scrip  certificates  were  in  the 
same  form  as  the  following  certificate, 
which  was  one  of  the  exhibits  in  this  suit: — 

"  Bolton  and  Preston  Railway  certificate. 
"  50/.  share.  No.  1,323. 

"  The  holder  of  this  certificate  having 
signed  the  subscribers'  agreement,  and  ex- 
ecuted the  parliamentary  contract,  is  the 
proprietor  of  the  above  share  in  this  un- 
dertaking. 

''  B  H  1 

*<  R  D  I  ^^""^'3  of  the  Committee. 

"Bolton,!  9th  July  1836." 

In  Auffust  1836,  the  defendant  applied 
to  Mr.  Mawdsley,  a  broker,  at  Little  Bol- 
ton, in  Lancashire,  and  stated,  that  he  was 
desirous  of  purchasing  some  shares  in  the 
Bolton  and  Preston  Railway  Company. 
Mawdsley  introduced  him  to  the  plain- 
tiff, who  agreed  to  sell  him  forty  shares. 
The  defendant  paid  to  the  plaintiff  120/. 
for  these  shares,  and  the  certificates  were 
then  delivered  by  the  plaintiff  to  the  de- 
fendant, who  still  had  them  in  his  pos-< 
session.  This  constituted  the  whole  of 
the  transactions  between  the  parties,  and 
no  special  agreement  was  entered  into 
between  them,  either  that  a  transfer  should 
be  made  of  the  shares,  or  that  the  defen- 
dant should  exonerate  the  plaintiff  from 
any  liabilities  respecting  them,  or  of  any 
other  description. 

It  appeared  that  none  of  these  shares 
were  standing  in  the  name  of  the  plaintiff 
in  any  books  of  the  company,  Imt  that 
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lie  had  purchased  the   certificates  from 
other  parties. 

In  1 887,  the  act  was  passed ;  and  seve- 
ral calls  were  made  under  the  authority  of 
the  provisions  of  the  act.  The  plaintiff 
was  called  upon  by  the  parties  from  whom 
he  purchased  the  shares,  to  pay  some  of 
these  calls  amounting  to  280/. ;  but  whether 
he  had  entered  into  any  express  agreement 
with  these  parties  to  indemnify  them  from 
future  calls,  or  under  what  circumstances 
be  was  considered  liable  to  pay  such  calls, 
did  not  appear. 

The  plaintiff  applied  to  the  defendant, 
and  requested  him  to  accept  a  transfer  of 
the  forty  shares  in  the  company,  and  to 
pay  all  Uie  calls  in  respect  of  them,  which 
the  defendant  declined  to  do.  The  plaintiff 
thereupon  filed  this  bill,  by  which  he  prayed 
that  the  agreement  for  the  purchase  by  the 
defendant  of  the  forty  shares  or  certificates, 
from  the  plaintiff,  might  be  specifically 
performed  ;  and  that  the  defendant  might 
be  decreed  to  indemnify  the  plaintiff  against 
the  said  calls  which  had  been  made,  and 
any  other  calls  which  should  thereafter  be 
made  in  respect  o£  these  shares,  and  all 
actions  in  respect  thereof. 

Mr.  Tinney  and  Mr,  Walker,  for  the 
plaintiff. — The  sale  of  shares  in  a  railway 
company,  before  the  company  has  been 
incorporated  by  act  of  parliament,  is  car- 
ried on  probably  in  every  case  in  which 
a  railway  is  contemplated ;  and  the  thing 
which  is  agreed  to  be  purchased  is  not  a 
general  interest  in  the  undertaking,  but  a 
definite  and  particular  share,  or  number  of 
shares — Dolaret  v.  Rothschild  (1).  The 
purchaser  has  possession  of  the  certifi- 
cates ;  and  if  any  profit  arises  from  them, 
he  is  the  party  who  has  the  benefit  of  it. 
The  Court  will  therefore  impose  upon  him 
an  obligation  to  indemnify  the  vendor 
against  any  payments  which  may  be  re- 
quired in  respect  of  those  shares,  which 
he  has  given  up  to  the  purchaser. 

Burnett  v.  Lynch,  5  B.  &  C.  589;  s.  c. 

4  Law  J.  Rep.  K.B.  274. 
Waring  v.  Ward,  7  Ves.  337. 

Mr.  Kmderiley  and  Mr,  J,  Russell,  for 
the  defendant. — The  defendant  contracted 
to  purchase  certificates  of  shares,  and  the 
plaintiff  now  seeks  to  compel  him  to  take. 


(1)  lSi]ii.&Sto.59'i;  B.C.  2  Law  J.  Rep.Chanc. 


together  with  those  certificates,  certain 
obligations  which  the  defendant  never  in- 
tended to  assume,  and  which  it  is  not  the 
custom  that  a  purchaser  of  such  things 
should  be  liable  to.  Until  a  company  is 
incorporated,  the  interests  of  the  parties 
in  the  undertaking  cannot  be  transferred, 
so  as  to  relieve  the  vendor  from  his  liabi- 
lity, without  some  express  stipulation  be- 
tween the  parties.  The  vendor  must  be 
lefl  to  such  remedy  as  he  has  against  the 
purchaser  at  law.  A  contract  may  be  sued 
upon  at  law,  although  it  relates  to  a  mere 
equitable  property — Josephs  v.  Pehrer  (2). 

March  12. — The  Master  or  the  Rolls. 
— This  has  been  very  justly  said  to  be  a 
bill  of  the  first  impression,  for  I  certainly 
recollect  no  bill  in  the  least  degree  like 
this.  The  case  is  brought  forward  in  great 
confusion,  and  in  a  very  imperfect  manner. 
The  defendant  has  properly  enough  waived 
a  part  of  the  confusion — waived  the  benefit 
of  any  confusion — and  has  agreed  to  have 
this  considered  as  a  case  founded  on  the 
facts  which  are  now  admitted,  and  there- 
fore the  case  is  relieved  from  a  difficulty 
which  might  have  arisen  in  that  respect. 

This  bill  is  filed  for  the  specific  per- 
formance of  an  alleged  agreement  for  the 
purchase  of  certain  shares  in  a  railway 
company.  It  seems,  that  in  the  month  of 
July  1836,  certain  persons  proposed  ta 
apply  to  parliament  for  an  act  to  authorize 
the  construction  of  a  railway  from  Bolton 
to  Preston.  For  that  purpose  they  entered 
into  subscriptions ;  and  we  may  assume 
that  they  contemplated  raising  a  capital 
to  defray  the  expenses  of  applying  for, 
promoting  the  progress  of,  and  completing 
the  act  of  parliament,  if  they  could  get  it ; 
and  for  executing  the  necessary  works,  if 
the  act  should  be  obtained.  Two  things 
were  important  for  them  to  do.  One  was 
to  come  to  such  an  agreement  amongst 
themselves  as  should  provide  for  a  due 
contribution  towards  the  expenses  in  all 
events,  whether  the  project  should  succeed 
or  not.  Another  was,  that  they  should 
comply  with  the  regulations  which  have 
been  adopted  by  parliament  in  cases  of 
applications  for  bills  of  this  nature.  Now, 
the  standing  orders  of  the  House  of  Com- 
mons, which  have  been  produced,  require 

(S)  3  B.  &  C.  639;  s.  c.  3  Law  J.  Rep.  K.B.  lOt. 


238 


CASES  IN  CHANCERY: 


that  a  contract,  which  is  called  a  sub- 
scription contract,  shall  be  signed  in  a 
particular  manner ;  and  then  we  know,  that 
the  common  effect  of  acts  of  parliament 
of  this  sort,  when  passed,  is  to  incorporate 
the  persons  who  have  subscribed,  or  shall 
subscribe,  towards  the  undertaking,  and 
the  several  and  respective  successors,  exe- 
cutors, administrators,  and  assigns  of  such 
person ;  to  enable  them  to  raise  money 
amongst  themselves  to  a  limited  amount ; 
and  to  divide  that  amount  into  shares, 
which  are  to  be  transferable.  Subscrip- 
tion contracts  must  be  made  to  a  certain 
amount,  and  in  a  certain  manner,  before  the 
bill  can  be  introduced.  But  the  transfer- 
able shares  of  the  capital,  the  proprietor- 
ship (if  it  can  be  so  called),  are  the  result 
of  the  act,  and  of  the  powers  and  privileges 
which  are  given  by  the  act.  Now  in  this, 
as  in  other  cases  of  the  like  kind,  the 
persons  who  subscribe  for  the  purpose  of 
obtaining  the  act  and  the  fruits  of  the  act, 
very  naturally  proportion  their  subscrip- 
tions to  the  amount  of  the  shares  which 
they  desire  either  to  possess  or  to  have 
the  means  of  dealing  with ;  and  their  hopes 
or  expectations  of  obtaining  shares,  or  the 
right  to  deal  with  shares,  have  been  com- 
monly, but  very  erroneously,  called  shares. 
And  whereas  the  act,  when  passed,  con- 
stitutes shares,  and  makes  them  transfer- 
able, the  subscribers  have  divided  their 
subscriptions  into  shares,  and  have  taken 
upon  themselves  to  grant  certificates  as 
evidence  of  the  right  to  shares,  or  of  the 
right  to  obtain  shares ;  and  these  certifi- 
cates have  been  oflen  considered  as  evi- 
dences of  the  shares ;  and  to  distinguish 
them  from  the  real  title  to  shares,  they 
have  been  called,  as  they  have  properly 
been  called  in  this  case,  '*  scrip  certifi- 
cates." Not  only  have  such  certificates 
been  granted,  but  they  have  been  bought 
and  sold ;  and  as  all  of  us  must  too  well 
know,  they  have  been  made  the  means  of 
gambling,  of  bribery,  and  of  frauds  of  the 
most  extensive  character.  Whether  or  no 
they  are  legal  in  any  event,  is  a  question 
which  might,  perhaps,  have  deserved 
greater  consideration  than  it  has  received 
to-day.  I  am  not  disposed  to  treat  lightly 
the  suggestions  which  were  made  by  Lord 
Tenterden  (3).     Certainly  nothing  has  to- 

(3)  3  B.  &  C.  644;  and  3  Law  J.  Rep.  K.B. 
103. 


day  occurred  which  makes  me  think  that 
that  question  is  not  of  the  most  serious 
consideration.  It  does  not,  however,  ap- 
pear to  me  to  be  necessary  to  decide  it  on 
the  present  occasion ;  and  considering 
here,  that  there  is  no  imputation  of  frand 
or  of  malpractice  of  any  kind,  we  are  here 
to  look,  as  I  apprehend,  at  the  nature  of 
the  transaction,  and  see  whether  we  can 
discover  from  the  facts  which  belong  to  it, 
the  foundation  of  any  such  right  as  is 
claimed. 

That  which  is  called  the  subscribers' 
contract  seems  to  have  been  entered  into 
in  the  month  of  July.  I  do  not  think  it 
appears  distinctly  in  evidence,  what  was 
the  date,  but  it  is  stated  to  have  been  the 
13th  of  July.  At  any  rate,  it  is  admitted 
to  be,  I  think,  before  the  date  of  one  of 
the  certificates,  which  was  produced  to 
me.  Certain  persons  bavins  subscribed — 
having  made  themselves  liable  to  one 
another  for  the  expenses  which  were  to  be 
incurred  —having  done  such  acts  as  might 
ultimately  be  necessary  towards  inducing 
parliament  to  receive  the  bill — having,  as 
I  assume,  done  those  things  (which  I  must 
assume,  I  think,  for  the  benefit  of  both 
parties) — ^what  was  done  on  this  occasion 
was  very  like  what  has  been  done  on  very 
many  other  occasions,  calling  their  sul>- 
scriptions  "  shares  ;'*  they  delivered  a  cer- 
tain certificate  to  each  subscriber,  accord- 
ing, as  I  presume,  to  the  number  of  his 
shares.  The  certificate  which  has  been 
produced  to  me,  one  of  the  forty,  the 
subject  of  this  suit,  is  thus  expressed: 
'*  The  holder  of  this  certificate,  having 
signed  the  subscribers*  agreement,  and 
executed  the  parliamentary  contract,  is 
the  proprietor  of  the  above  share  in 
this  undertaking."  He  is  "  the  pro- 
prietor of  the  above  share  in  this  under- 
taking"— a  share  which  could  not  be  con- 
stituted— a  share  which  could  not  exist 
until  afler  the  act  of  parliament  had  passed 
incorporating  this  company,  and  giving 
them  the  means  of  having  a  joint  stock 
divisible  into  shares  which  were  transfer- 
able. He  is  *'  the  proprietor  of  the  above 
share."  When  is  he  proprietor  ?  "  The 
holder  of  this  certificate,  having  signed  the 
subscribers*  agreement  and  executed  the 
parliamentary  contract,  is  the  proprietor." 
Now,  the  first  holder  of  this  agreement, 
I  am  assuming — for  it  is  not  proved,  but 
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I  am  assuming — the  first  holder  of  this 
certificate  is  a  person  who  had  signed  the 
subscribers'  agreement,  and  executed  the 
parliamentary  contract;  meaning,  by  the 
purliamentary  contract,  as  I  am  also  assum* 
mg, — for  everything  is  left  here  in  a  du- 
bious state, — meaning  that  contract  which, 
in  the  standing  orders  of  the  House  of 
Commons,  is  called  the  subscribers'  con- 
tract, without  the  signature  of  which,  in  a 
particular  form  and  to  a  particular  amount, 
the  bill  would  not  be  entertained  beyond 
a  certain  stage.  Well  then,  he  having 
obtained  this  certificate  is  not  the  proprie- 
tor, but  is  a  person  who,  if  the  act  of 
parliament  passes,  will  be  entitled  to  be- 
come the  proprietor  of  a  share.  He  hav- 
ing this,  passes  it  into  the  hands  of  another 
person — he  does  it  for  a  valuable  consider- 
ation. That  other  person  signs  no  special 
agreement — does  not  do  anything  whereby 
he  binds  himself  in  any  way  to  indemnify 
the  party  from  whom  he  received  it  from 
his  liabilities  in  respect  of  his  signature  of 
the  contract,  or  his  execution  of  the  parlia- 
mentary contract ;  nor  sign  any  agreement 
by  which  he  engages  himself  to  become  a 
proprietor ;  but  he  pays  a  certain  sum  of 
money  (in  this  case  I  think  it  is  said  to  be 
3L  a  share),  and  having  paid  that  sum  of 
money,  he  receives  this  certificate,  as  it  is 
called.  Now,  here  we  have  a  certificate 
in  the  hands  of  a  person  who  has  done 
nothing  whatever  but  pay  a  sum  of  money 
to  another.  He  has  not  signed  the  sub- 
scribers' agreement ;  he  has  not  executed 
the  parliamentary  contract ;  he  is  not,  either 
at  the  present  time  or  prospectively,  "  the 
proprietor  of  the  above  share  in  this  un- 
dertaking," because  he  is  not  a  person  who 
has  done  those  things. 

But  then  the  whole  argument,  as  I  col- 
lect it,  in  this  case  is  really  this  :  having 
possessed  himself  of  his  certificate,  he  must 
be  understood  by  law  to  have  taken  with 
it  an  obligation  to  do  all  those  things  by 
which  he  shall  constitute  himself  a  pro- 
prietor, and  (having  constituted  himself  a 
proprietor)  by  which  he  shall  indemnify 
the  party  from  whom  he  received  it.  Or 
if  he  does  not  become  a  proprietor  before 
the  other  has  been  subject  to  liabilities, 
then,  besides  becoming  a  proprietor,  which 
would  exonerate  the  other  party  from 
further  liabilities,  he  ought  also  to  do  some 
act  by  which  he  may  exonerate  that  party 


from  past  liabilities,  which  may  have  been 
incurred. 

Now,  then,  we  come  really  to  the  ques- 
tion, whether  a  transaction  of  this  nature 
is  such  that  the  Court  will  raise  such  a 
special  contract  as  this  which  is  contended 
for;  and  certainly  I  have  listened  in  vain 
for  any  satis&ctory  reason  to  convince  me 
that  there  is  such  an  implied  contract  in 
such  a  case.  What  he  does  is  this:  he 
gets  a  certificate,  by  which  he  is  told  that 
if  he  does  certain  things  he  will  be  a  pro- 
prietor, and  have  certain  rights.  That  is 
the  only  rational  construction  which  I  can 
give  to  it.  It  is  expressed  with  great 
ambiguity — I  should  rather  suspect  with 
studied  ambiguity;  but  it  is  expressed 
with  great  ambiguity ;  telling  him,  in  effect, 
I  suppose,  this,  that  if  he  does  certain 
things,  then  he  will  become  a  proprietor : 
that  is,  if  he  signs  the  parliamentary  con- 
tract, if  he  executes  the  subscribers'  agree- 
ment, if  the  act  of  parliament  shall  pass, 
then  under  those  circumstances  he  will 
become  a  proprietor ;  and  all  those  things 
must  concur  before  he  can  become  a  pro- 
prietor. 

Now,  one  argument  which  was  used  is 
certainly  rather  extraordinary,  because  it 
is  said  here,  that  the  brokers,  the  persons 
who  deal  in  these  certificates  or  securities, 
found  that  they  could  not  procure  so  good 
a  sale  if  they  clearly  expressed  that  which 
was  intended  on  the  part  of  the  vendor. 
The  vendor,  meaning  that  the  law  should 
raise  such  an  agreement  as  is  contended 
for,  does  not  think  fit  to  express  it ;  be- 
cause, if  he  did  express  it,  die  purchaser 
would  be  on  his  guard,  and  would  not 
enter  into  such  an  agreement.  Therefore 
the  brokers,  who  in  this  case  are  acting  as 
the  agents  of  the  vendor,  are  to  express 
the  thing  ambiguously,  and  afterwards  the 
vendor  himself  is  to  take  advantage  of  the 
ambiguity,  and  to  fix  on  the  purchaser  an 
obligation  which  the  contract  itself  (if  it 
can  be  called  a  contract)  did  not  import, 
and  which  the  party  himself  did  not  intend. 
It  is  said,  these  were  not  sold  by  the 
broker.  They  were  sold,  I  believe,  by 
the  agency  of  Mr.  Mawdsley  ;  and  the 
parties  to  the  purchase  and  sale  call  this 
a  purchase  of  shares,  which  it  certainly 
was  not,  and  could  not  by  either  party 
be  so  understood;  it  was  a  purchase  of 
these  certificates. 
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Now  the  question  is,  whether  there  is  a 
contract  for  indemnity ;  whether  there  is 
a  contract,  in  all  events,  to  become  the 
proprietor  of  shares.  1  cannot  find  it  ex- 
pressed ;  I  cannot  find  it  raised  by  impli- 
cation of  law.  There  is  no  evidence  of  it 
in  my  opinion ;  there  is  not  such  an  agree- 
ment as  the  plaintiff  seeks  to  have  specifi- 
cally performed ;  and  therefore  I  must 
dismiss  this  bill,  with  costs. 


BROWN  0.  SAWER. 


M.R.     \ 

March  25./ 

Practice, — Striking  out  Name  of  a  Co^ 
plaintiff  and  making  him  a  Defendant, 

Two  persons  gave  a  joint  authority  in 
writing  to  tlieir  solicitor  to  institute  a  suitf 
and  after  some  proceedings  one  of  them  re* 
fused  to  continue  the  suit  as  co-plaintiff.  The 
other  co-plaintiff  obtained  an  order  upon 
motion,  authorizing  her  to  make  the  other 
party  a  defendant,  and  that  party  was  order^ 
ed  to  pay  the  costs  of  the  application,  and  the 
costs  which  should  be  incurred  by  the  co- 
plaintiff,  in  giving  security  for  costs, 

A  motion  was  made  on  behalf  of  Martha 
Gresham,  one  of  the  two  plaintiffs  in  this 
suit,  that  she  might  be  at  liberty  to  amend 
the  bill,  by  striking  out  the  name  of  Wil- 
liam Frederick  Brown  as  a  co-plaintiff, 
and  making  him  a  defendant,  and  that  W. 
F.  Brown  might  be  ordered  to  pay  to 
Martha  Gresham  the  costs  occasioned  by 
such  amendment,  and  also  the  costs  of 
giving  any  security  for  costs  which  the 
defendants,  or  any  or  either  of  them,  might 
be  declared  by  the  Court  entitled  to,  in 
consequence  of  such  amendment,  and  inci- 
dental thereto,  and  also  the  costs  of  and 
incident  to  this  application,  to  be  taxed  as 
between  solicitor  and  client 

The  two  plaintiffs  had  given  to  their 
solicitor  a  written  retainer  to  institute  and 
proceed  with  this  suit,  which  retainer  was 
dated  the  29th  of  November  1839.  It  was 
stated  in  the  answer  of  one  of  the  defen- 
dants, that  Brown  wished  the  suit  to  be 
compromised,  and  had  expressed  his  dis- 
approbation of  the  institution  of  it.  On 
the  7th  of  December  1840,  the  solicitor 
received  a  written  note  from  Brown,  re- 
quiring him  to  withdraw  his  name  as  plain- 
tiff in  the  suit,  and  forbidding  him  from 


taking  any  further  steps  therein  on  his 
behalf  as  plaintiff. 

Mr,  Anderdon  appeared  in  support  of 
this  motion. 

Mr,  fVillcockf  for  the  plaintiff  Brown ; 
and — 

Mr,  Terrell,  for  some  of  the  defendants, 
contended,  that  although  a  plaintiff  might 
be  made  a  defendant,  where  he  was  wanted 
as  a  witness,  still  one  plaintiff  could  not 
obtain,  as  against  a  co-plaintiff,  such  an 
order  as  was  now  asked  for,  merely  be- 
cause the  plaintiffs  could  not  agree  that 
the  suit  should  be  prosecuted,  and  where 
the  interests  of  the  defendants  would  be 
materially  affected. 

Holkirk  V.  Holkirk,  4  Mad.  50. 
Lloyd  V.  Makeam,  6  Ves.  145. 
Motteux  V.  Mackreth,  1  Ves.  jun.  142. 
Attorney  General  v.  Cooper,  9  Myl.  Sc 
Cr.  261 ;  s.  c.  8  Law  J,  Rep.  (n.s.) 
Chanc.  19. 
Small  V.  Attwood,  You.  412 ;  s.  c.  2 
Law  J.  Rep.  (n.s.)  Ex.  Eq.  9. 
Mr,  Hall  appeared  for  other  defendants. 

The  Master  of  thb  Rolls. — I  must 
make  the  order.  It  is  a  case  in  which  the 
plaintiffs  gave  joint  authority  to  institute 
the  suit,  and  claimed  similar  rights.  The 
bill  was  filed  ;  and  the  answer  states,  that 
one  of  the  plaintiffs  impeaches  the  propriety 
of  the  suit  I  believe  it  to  be  the  same  in 
principle  as  Small  v.  Attwood;  but  this  case 
goes  further,  for  the  plaintiff,  who  had  in 
this  case  given  written  instructions  to  his 
solicitor,  afterwards  revokes  the  authority, 
which  makes  it  impossible  for  die  other 
plaintiff  to  go  on  with  the  suit.  She  can- 
not go  on,  in  consequence  of  the  proceed* 
ing  of  this  plaintiff.  I  think,  therefore, 
that  this  order  must  be  made,  but  on  such 
grounds  as  will  be  just  to  the  defendants. 

His  Lordship,  therefore,  ordered  that 
Martha  Gresham  should  be  at  liberty  to 
make  Brown  a  defendant,  and  that  she 
should  pay  to  the  defendants  their  costs  of 
this  application  as  between  party  and  party ; 
and  that  Brown  should  repay  those  costs 
to  M.  Gresham,  and  pay  to  her,  her  costs 
of  this  application,  and  the  costs  of  her 
giving  security  for  costs  to  the  defendants. 
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THB  ATTORNBT  OBNBRAL,  IN- 
FORMANT, AND  MASTER, WAR- 
DENS AND  COMMONALTY  OF 
THE  MYSTERY  OF  CORDWAIN- 
ERS,  LONDON,  V,  SOUTHOATE* 


Conversion  —  Real  Estate  —  Personalty 
affected  with  Landy  and  pure  Personalty — 
Payment  of  Debts,  Legacies,  and  Costs,  pro 
ratiL 

A  testator  seised  of  real  estate^  and  pos" 
sessed  of  leasehold  and  other  personal  estate, 
devised  and  bequeathed  the  whole  to  trustees, 
to  make  sale  of  and  get  in  all  his  real  and 
personal  estate,  and  out  of  the  produce  to 
pay  his  funeral  and  testamentary  expenses, 
debts,  and  certain  legacies ;  and  he  bequeathed 
the  residue  for  charitable  purposes.  In  a 
suit  to  administer  the  estate,  ordered,  that 
the  costs  should  be  paid  out  of  the  real  estate, 
and  the  personal  estate  savouring  of  realty, 
and  the  pure  personal  estate,  pro  rat4 ;  and 
thtU  the  funeral  expenses,  debts,  and  lega* 
cies,  should  be  paid  out  of  the  personal  estate 
savouring  of  realty,  and  the  pure  personal 
estate,  pro  ratd. 

James  Milner,  by  his  will,  dated  the  19th 
of  March  1830,  gave,  devised,  and  be- 
queathed unto  J.  Banks,  and  the  defen- 
dants J.  Southgate  and  W.  Rowe,  all  his 
freehold  and  leasehold  property  whatsoever 
and  wheresoever,  whether  the  same  might 
consist  wholly  or  in  part  of  estate  freehold, 
<:opyhold,  or  for  terms  of  years ;  also  all 
his  personal  property,  consisting  of  money 
in  the  funds,  in  or  out  upon  security  at  in- 
terest or  otherwise,  book  debts,  stock,  and 
utensils  in  trade,  or  whatever  other  sort  or 
kind  the  same  or  any  part  thereof  might 
be,  to  hold  the  same  to  them,  the  said  J. 
Banks,  J.  Southgate,  and  W.  Rowe,  their 
executors,  administrators,  and  assigns,  upon 
trust  to  make  sale  and  dispose  of  all  his 
said  property,  and  call  in  and  receive  all 
such  debu,  and  execute  all  such  deeds  and 
conveyances  or  assurances  in  the  law,  and 
give  such  receipts  as  might  in  all  and  every 
case  be  necessary  for  the  perfecting  such 
sale  or  sales,  and  on  receipt  of  all  the 
monies  to  arise  and  be  produced  by  the 
sale  of  bis  whole  property,  deposit  the 
same  in  their  joint  names  in  the  Bank  of 
England,  to  form  a  fund  out  of  which  to 
pay  in  the  first  place  his  just  debts  and 
New  Seaifis,  X. — Cuanc. 


expenses  attendant  on  that  his  will,  and 
then  to  invest,  distribute,  and  pay  over 
the  residue  thereof  as  thereinafter  describ- 
ed and  directed;  and  after  disposing  of 
part  of  his  property,  with  reference  to  a 
settlement  which  he  had  made  on  his  niece, 
and  bequeathing  certain  legacies,  from  and 
after  every  demand  on  his  (the  said  testa- 
tor's) estate  should  be  satisfied,  he  gave, 
devised,  and  bequeathed  the  residue  of  his 
property  then  remaining  in  the  hands  of 
his  said  trustees  in  the  Bank  of  England 
as  aforesaid,  (and  also  certain  legacies,  in 
the  events  therein  mentioned,)  unto  the 
roaster,  wardens,  and  court  of  assistants 
of  the  Cordwainers'  Company,  in  Distaff 
Lane,  London,  for  the  time  being,  to  hold 
to  them,  the  said  master,  wardens,  and 
court  of  assistants,  and  their  successors 
for  ever,  upon  trust  to  invest  the  same  in 
government  securities,  and  to  pay  certain 
annuities  out  of  the  dividends  thereof  to 
distressed  fathers  of  families,  to  be  selected 
in  manner  therein  mentioned . 

The  testator  was  at  the  time  of  making 
his  will,  and  of  his  death,  seised  of  free- 
hold estate,  in  the  city  of  London,  and  he  also 
died  possessed  of  considerable  leasehold 
and  other  personal  estate,  all  of  which  were 
sold  by  his  executors,  according  to  the 
directions  of  the  will.  The  decree,  on  the 
hearing,  directed  the  Master  to  take  an 
account  of  the  monies  produced  by  the 
sale  of  the  freehold  estate,  and  also  of  the 
leasehold  estate,  and  an  account  of  the  per- 
sonal estate,  distinguishing  that  part  which 
was  secured  on  land ;  and  also  to  inquire 
who  was  the  heir-at-law  of  the  testator, 
and  who  were  his  next-of-kin.  The  Mas- 
ter's report  found  the  amount  of  the  several 
portions  of  the  testator*s  estate  which  had 
been  produced  by  the  sale  of  his  real  es- 
tate,— from  his  personal  estate  affected  by 
land, — and  from  the  pure  personal  estate. 
He  also  found  who  were  the  heir-at-law 
and  next-of-kin  of  the  testator,  and  they 
were  made  defendants  by  supplemental 
bill.  The  cause  coming  on  for  further 
directions,  it  was  insisted,  on  the  part  of 
the  informant  and  plaintiffs,  and  the  next- 
of-kin,  that  the  debts,  legacies,  and  ex- 
penses must  be  borne  by  the  different 
classes  of  property  pro  raid.  This  was 
resisted  by  the  heir-at-law,  on  whose  part 
it  was  contended,  that  the  debts,  legacies, 
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and  charges  ought  to  be  paid  out  of  the 
personal  estate. 

Mr,  K,  Bruce,  Mr,  Wakefield,  Mr,  Art" 
derdon,  Mr.  Piggott,  and  Mr.  K,  Parker^ 
in  support  of  the  application  pro  ratd, 
cited  Roberts  v.  Walker  (1),  remarking 
that  it  was  followed  hy  Johnson  v.  Woods  (2), 
shewing  that  this  was  clearly  the  rule  of 
law  at  the  Rolls. 

Mr,  Jacob  and  Mr.  F.  J.  Hallf  for  the 
heir-at-law,  cited 

Ackroyd  v.  Smithsom,  1  Bro.  C.C.  503. 

Fourdrin  v.  Gowdey,  3  Myl.  h  K.  383; 

s.  c.  3  Law  J.  Rep.(N.s.)Chanc.  171. 

Williams  v.  Kershaw,  1  Keen,  274,  n. ; 

s.  c.  6  Law  J,  Rep.  (n.s.)  Cbanc.  84, 

The  Vice  Chancellor.  —  The  only 
question  is,  whether  the  testator  has  by  his 
will  expressed  any  intention  that  the  pay- 
ment of  his  debts  and  legacies  shall  be 
governed  by  a  rule  different  from  that 
which,  in  the  ordinary  course,  would  be 
observed.  I  cannot  find  anything  in  the 
will  to  prevent  the  application  of  the  es- 
tate for  these  purposes,  according  to  the 
ordinary  rule  of  law.  In  Roberts  v. 
Walker,  Sir  J.  Leach  put  his  own  construc- 
tion on  the  words  used  by  that  testator. 
He  says,  "When  a  testator  creates  from 
real  estate  and  personal  estate  a  mixed  and 
general  fund,  and  directs  the  whole  of  that 
fund  to  be  applied  for  certain  stated  pur- 
poses, he  does,  in  effect,  direct  that  the 
real  and  personal  estates,  which  have  been 
converted  into  that  fund,  shall  answer  the 
stated  purposes,  and  every  of  them,  jiro 
ratd,  according  to  their  respective  values." 
Upon  this  construction,  the  order  in  that 
case  seems  to  have  been  made. 

[The  decree  was  as  follows:  —  "This 
Court  doth  declare,  that  the  costs,  charges, 
and  expenses  already  taxed  and  paid, 
and  those  directed  to  be  taxed  and  paid 
as  hereinafter  mentioned,  are  a  charge 
upon  the  testator's  real  estate  and  his  per- 
sonal estate  savouring  of  realty,  and  his 
personal  estate  remaining  after  deducting 
therefrom  such  personal  estate  savouring 
of  realty,  and  are  payable  thereout  in  pro- 
portion to  the  relative  value  of  the  several 
estates  respectively.    And  this  Court  doth 

(1)  1  Rubs.  &  Myl.  75f. 

(%)  9  Law  J.  Rep.  (n.s)  Chano.  S44. 


declare,  that  the  debts,  funeral  expenses, 
and  legacies  ought  to  be  paid  out  of  the 
personal  estate  savouring  of  realty,  and  tlie 
said  remaining  personal  estate,  in  propor- 
tion to  the  relative  value  of  these  estates 
respectively.  And  this  Court  doth  declare, 
that  the  defendant  John  Milner,  as  the 
heir-at-law  of  the  said  testator,  is  entitled 
to  the  produce  arising  from  the  sale  of  the 
said  testator's  real  estate,  subject  to  the 
charges  hereinbefore  declared,  and  the 
expenses  of  the  sale  thereof,  as  found,  &c. 
And  this  Court  doth  declare,  that  the  re- 
siduary bequest,  subject  to  the  annuity,  &c., 
is  void  to  the  extent  of  that  proportion  of 
the  residuary  estate  which  consisted  of  the 
testator's  personal  estate  savouring  of 
realty.  And  this  Court  doth  declare,  that 
the  next-of-kin  of  the  said  testator  living 
at  his  death,  were  entitled  to  so  much  of 
the  personal  estate  of  the  said  testator 
as  consisted  of  personalty  savouring  of 
realty."] 


M.R. 
Nov.  9. 

L.C. 
Nov.  28,  1 840. 

M.R. 
Mar.  20,  1841. 


CHADWICK.    V.     BROAD- 
WOOD. 


Practice. — Pleading — Plea  and  Answer — 
Statute  of  Limitations,  3  4*  4  WtlL  4.  c.  27. 

A  party,  who  claimed  some  real  estate 
as  hetr^at'law,  filed  a  hill  of  discovery 
against  the  parties  m  possession^  A  plea  of 
the  Statute  of  Limitations  {9^4  Will.  4. 
c,  27),  stating,  that  no  rent  had  been  paid 
for  twenty  years,  but  not  alleging  that  rent 
had  been  paid  to  an  adverse  clmmant,  was 
overruled, 

A  plea  being  overruled,  and  leave  given 
to  the  plaintiff  to  amend,  and  to  the  defen^ 
dant  to  plead  de  novo,  the  plaintiff  amended 
his  bill : — Held,  t/iat  the  defendant  was  at 
Uberty  to  put  in  a  new  defence  by  way  of 
plea. 

To  a  bill  of  ^scovery,  filed  by  a  party 
claiming  as  heir-at'law,  the  defendant  put 
in  a  plea,  insisting  that  the  plaint^  was 
not  heir  of  the  party  who  died  seised,  and 
denying  all  the  intermediate  steps  in  the 
descent,  from  the  alleged  ancestor  to  the 
plaintiff,  and  that  there  was  any  descent,  or 
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seinn  in  any  of  the  parties : — Held,  that 
this  plea  comprised  several  distinct  matters, 
and  was  irregular. 

Plea  overruled  by  answer  as  to  matters  not 
material  to  displace  the  plea. 

Whether  a  negative  plea  can  he  put  in  to 
a  mere  bill  of  discovery — quaere. 

The  bill  stated,  that  by  certain  inden- 
tures, dated  in  December  1717,  and  other 
indentures,  dated  in  July  1720,  certain 
hereditaments  in  the  parish  of  St.  James's, 
Westminster,  were  conveyed  to  Sir  Andrew 
Chadwick  in  fee ;  that  in  1 766  Sir  Andrew 
Chadwick  granted  a  lease  of  part  of  these 
hereditaments  for  sixty  years,  at  the  an- 
nual rent  reserved  by  such  lease ;  and  that 
he  also  granted  divers  other  leases  of  the 
other  parts  of  these  hereditaments,  which 
leases  would  expire  at  or  about  the  same 
time  as  the  lease  of  1766,  and  within  less 
than  twenty  years  before  the  filing  of  the 
bill;  but  the  particulars  of  which  leases 
were  not  known  to  the  plaintiff. 

Sir  Andrew  Chadwick  died  in  1768, 
intestate,  and  the  hereditaments  descended 
on  the  plaintiff's  grandfather,  Joseph  Chad- 
wick, who  was  the  eldest  son  of  James 
Chadwick;  which  James  was  the  elder 
brother  of  EUice  Chadwick,  who  was  the 
father  of  Sir  Andrew. 

Joseph  died  intestate  in  1790,  when 
these  estates  descended  to  the  plaintiff's 
father  Thomas,  on  whose  death  intestate 
in  1801,  they  descended  to  the  plaintiff. 
The  bill  alleged,  that  the  various  leases 
granted  by  Sir  A.  Chadwick  expired  at 
Midsummer,  1825,  or  within  two  years  of 
that  time ;  and  that  the  hereditaments, 
comprised  in  the  indentures  of  1717  and 
1720  respectively,  became  vested  in  the 
defendants  (who  were  co-partners),  for  the 
residue  of  the  terms  of  years,  and  that  on 
the  expiration  of  the  terms  the  plaintiff 
was  entitled  to  have  possession  of  the 
hereditaments  delivered  up  to  him.  The 
bill,  as  amended,  alleged,  that  the  defen- 
dants obtained  possession  of  the  heredita- 
ments by  virtue  of  the  said  leases,  and 
had  paid  the  rents  reserved  thereby,  and 
taken  receipts  and  written  acknowledg- 
ments for  the  rents,  which  were  signed  by 
Sir  A.  Chadwick,  Joseph  and  Thomas  C, 
and  the  plaintiff  respectively ;  and  that 
though  the  others  of  such  payments  and 


receipts  were  made  to  and  signed  by  other 
persons,  yet  such  other  persons  received 
those  payments,  and  gave  those  receipts 
as  agents  for  the  said  Chadwicks ;  and  it 
contained  a  usual  charge  of  papers,  docu- 
ments, &c. 

The  bill  prayed  for  a  discovery  of  all 
leases  granted  by  Sir  A.  Chadwick,  which 
were  in  the  defendants'  possession,  and  of 
all  receipts  for  rent. 

The  defendants  put  in  a  plea,  in  which 
they  stated  the  2nd,  the  1st  clause  of  the 
drd,  the  1 7th,  and  84th  sections  of  the  Sta- 
tute of  Limitations,  8  &  4  Will.  4.  c.  27 ; 
and  they  averred,  that  neither  the  plaintiff, 
nor  any  one  under  whom  he  claimed,  nor 
any  one  for  his  use,  was  in  the  possession  of 
or  in  the  receipt  of  the  rents  or  profits  of 
any  part  of  these  hereditaments  within 
twenty  years  before  the  filing  of  the  bill ; 
and  that  the  plaintiff  was  not,  within  up- 
wards of  ten  years  before  the  filing  of  the 
bill,  under  any  of  the  disabilities  mentioned 
in  the  act ;  and  they  averred,  that  (Broad- 
wood)  the  first  named  defendant  and  his 
then  co-partner  entered  into  possession 
of  different  parts  of  the  hereditaments  as 
purchasers  of  the  fee  simple  in  1815,  1 817» 
and  1819;  and  that  in  1816,  he  (Broad- 
wood)  became  entitled  to  the  entirety,  and 
that  he  and  his  former  partner,  or  he  solely, 
had  had  peaceable  and  uninterrupted 
possession  ever  since  the  purchase  of  the 
fee  simple  ;  and  the  other  defendants 
were  then  in  possession  under  an  agree- 
ment for  a  lease  from  Broad  wood.  And 
the  defendant  pleaded  the  act  of  parlia- 
ment, and  such  possession  and  enjoyment 
as  aforesaid. 

Mr,  Girdleslone  and  Mr,  Teed  appeared 
in  support  of  the  plea ;  and  cited — 

Crouch  V.  Hickiri,  1  Keen,.  885  ;  s.  c. 

6  Law  J.  Rep.  (n.s.)  Chanc.  158. 
Hardman  v.  Ellames,  2  Myl.  &  K.  782 ; 
s.  c.  8  Law  J.  Rep.  (n.s.)  Chanc.  74. 

Mr,  Pemberton  and  Mr,  Bird,  contra, 
contended,  that  the  plea  did  not  shew  any 
adverse  possession  as  against  the  plaintiff, 
because  it  did  not  appear  that  the  rents 
had  been  paid  to  any  adverse  claimant ; 
and  also  that  the  plea  was  multifarious, 
as  it  pleaded,  first,  the  statute;  and  se-> 
condly,  adverse  possession. 

Mr,  Girdlestone  replied. 


U4 


CASES  IN  CHANCERY : 


Nov.  9. — The  Mast  BR  of  the  Rolls 
— (after  stating  the  case). — If  there  were 
no  such  leases  as  are  alleged  in  the  bill, 
and  the  frame  of  these  pleadings  is  such 
that  the  leases  ought  not  in  any  way  to  be 
considered,  then  for  anything  Uiat  appears 
to  the  contrary,  the  plaint  iff  might  have 
proceeded  to  recover  possession  at  any 
time  since  1801,  when  he  alleges  that  his 
right  first  accrued;  but  if  such  leases  are 
to  be  assumed  to  have  existed,  as  they  are 
stated  in  the  bill,  then  the  plaintifTs  right 
to  possession  did  not  commence  till  the 
year  1825,  and  he  could  not  by  any  means 
have  recovered  possession  before  that 
time.  Certainly  this  bill  does  not  make 
such  distinct  allegations  as  might  be  de- 
sired ;  but,  taking  the  bill  and  the  plea 
together,   I  am  of  opinion,  that  on  the 

f>resent  occasion,  I  must  assume  that  the 
eases  were  in  existence,  and  consequently 
that  the  plaintiff's  right  to  commence  pos- 
session did  not  accrue  till  the  year  1825, 
unless  there  be  other  circumstances  which 
ought  to  determine  the  matter  in  another 
way.  What  the  defendants  say  is,  that 
they  purchased  about  the  year  1815, 181 G, 
or  1817;  and  having  purchased,  entered 
into  posisession  as  tenants  in  fee — as  owners 
of  the  fee  and  inheritance.  Now,  then,  what' 
does  the  statute  say  in  that  respect  ?  When 
is  the  right  to  recover  possession  to  be  con- 
sidered as  having  accrued  ?  Not  from  the 
time  any  person  dealing  with  the  leases,  or 
deahng  with  those  who  are  entitled  to  the 
leases,  gets  possession,  and  claims  to  be 
entitled  in  fee ;  but  from  the  time  when 
the  person  who  is  claiming  under  the 
leases,  under  a  mistake  or  otherwise,  pays 
rent  to  persons  who  claim  an  adverse 
title ;  because  then  there  is  in  those  per- 
sons who  received  the  rent  under  such 
claim — there  is  an  adverse  title  really 
brought  into  operation  against  the  party 
who  claimed  on  the  expiration  of  the  lease. 
Then  we  come  to  the  question,  which  is 
simply  the  question  on  this  plea;  for 
though  very  many  other  objections  have 
been  argued,  and  there  are  certainly  very 
considerable  objections  in  point  of  form — 
and  I  regret  that,  in  the  case  of  all  pleas, 
there  are  many  objections  in  point  of  form  — 
but  the  question  is,  whether  the  facts  which 
are  aUeged  on  this  plea,  are  such  as  to 
bring  the  case  within  the  protection  of  the 


Statute  of  Limitations.  The  first-named 
defendant  says  he  has  paid  no  rent,  and 
he  entered  into  possession  in  1815,  1817, 
or  1819,  as  a  person  entitled  in  fee;  but 
he  does  not  state  that  which  the  statute 
states,  as  the  time  at  which  the  right  of 
possession  is  to  be  deemed  to  have  ac- 
crued. Therefore,  in  substance,  I  think, 
the  plea  cannot  be  allowed.  Being  of  that 
opinion,  I  do  not  enter  into  the  other 
points,  it  being  unnecessary  to  do  so. 

His  Lordship  overruled  the  plea,  with 
costs ;  but  gave  the  defendants  liberty  to 
plead  de  novo,  and  also  gave  the  plaintiff 
liberty  to  amend  his  bill,  the  bill  to  be 
amended  within  one  fortnight  from  that 
time,  and  the  defendants  to  put  in  their 
new  plea  within  a  fortnight  from  the  time 
of  the  amendment,  or  from  the  time  that 
the  plaintiff  should  give  notice  that  he 
waived  such  amendment. 

The  plaintiff  appealed  from  so  much  of 
the  order  as  gave  the  defendants  liberty 
to  plead  de  novo, 

Mr.  Wigram  and  Mr.  Bird  appeared  in 
support  of  the  appeal ;  and 

Mr.  Girdlestone  and  Mr.  Teed,  contrL 

Nov.  28. — The  Lord  Chancellor  said, 
that  the  Court  would  be  very  slow  indeed 
to  permit  appeals  on  matters  of  discretion, 
whether  they  come  from  the  Master*s 
office,  or  from  any  other  branch  of  the 
Court.  Such  matters  involved  no  question 
of  law ;  they  furnished  no  precedent  for  any 
future  case,  and  involved  this  inconveni- 
ence, that  the  Court  was  rehearing  the 
merits  of  the  case,  in  order  to  exercise  a 
discretion ;  and  if  he  had  heard  this  case 
originally,  he  thought  he  should  have  come 
to  precisely  the  same  conclusion  as  the 
Master  of  the  Rolls  :  that  though  this 
plea  was  informal,  still  it  stated  that  which 
could  not  be  true,  unless  there  were  real 
merits  ;  and  as  the  Court  saw,  upon  oath, 
a  statement  which,  if  true,  and  if  put  in 
proper  form,  would  be  a  defence,  his 
Lordship  thought  it  was  right  that  the 
defendant  should  have  an  opportunity  of 
making  that  defence.  His  Lordship  there- 
fore affirmed  the  decision  of  the  Master 
of  the  Rolls. 
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The  plaintiff  then  amended  his  bill,  and 
introduced  the  allegation  before  referred  to. 

The  defendant  Broadwood  put  in  a  plea 
to  the  amended  bill,  and  thereby  pleaded 
that  the  plaintifTs  grandfather,  Joseph, 
was  not,  and  that  the  plaintifF  was  not  the 
heir-at-law  of  Sir  A.  Chadwick ;  and  that 
these  premises  did  not  descend  to  Joseph, 
as  the  heir-at-law  of  Sir  A.  Chadwick,  or 
to  the  plaintiff's  father,  as  heir-at-law  of 
Thomas,  and  that  Joseph  never  became 
seised  or  entitled  to  the  said  premises,  or 
any  of  them,  as  the  heir-at«law  of  Sir  A. 
Chadwick,  and  that  Thomas  never  became 
seised  or  entitled  as  heir-at-law  of  Joseph, 
and  that  the  plaintiff  never  became  seised 
or  entitled  as  heir-at-law  of  Sir  A.  Chad- 
wick, or  of  Joseph  or  of  Thomas,  for  that 
Elh'ce  Chadwick,  the  father  of  Sir  Andrew, 
never  had  an  elder  brother  named  James 
who  left  issue,  and  Joseph  C.  was  not  the 
son  of  any  James  C.  who  was  a  brother  of 
Sir  Andrew's  father,  Ellice  Chadwick.  And 
the  defendant  then  answered  part  of  the 
bill,  which  he  had  excepted  out  of  his  plea ; 
and  thereby  denied  that  the  defendants,  or 
any  of  them,  had  in  their  possession  any 
deeds,  receipts,  cases,  or  opinions  of  counsel, 
documents,  &c.  which,  if  produced,  would 
tend  to  shew  that  the  plaintiff's  grand- 
father, Joseph,  or  the  plaintiff,  was  heir-at- 
law  of  Sir  Andrew,  or  that  Joseph  was  the 
eldest  son  of  James,  or  that  James  was  the 
eldest  brother  of  Ellice,  or  that,  upon  the 
death  of  Sir  Andrew,  tbe  premises  descend- 
ed to  the  plaintiff^s  grandfather,  Joseph,  or 
that  Joseph  became  seised  or  entitled,  or 
that  upon  his  death  they  descended  upon 
the  plaintiff's  father,  Thomas,  or  that 
Thomas  became  seised  or  entitled,  or  that 
upon  the  death  of  Thomas  they  descended 
to  the  plaintiff,  or  that  the  plaintiff  became 
or  has  continued,  or  is  seised  or  entitled 
as  the  heir-at-law  of  Sir  Andrew,  Joseph, 
and  Thomas,  or  any  of  them. 

Mr.  GirdlesUme  and  Mr,  Teed  appeared 
in  support  of  the  plea,  and — 

Mr.  Pemberton  and  Mr,  Birdf  contra. 
Sanders  v.  King,  6  Mad.  61. 
Thring  v.  Edgar,  2  Sim.  &  Stu.  274 ; 

a.  c.  4  Law  J.  Rep.  Chanc.  75, 
Gmiv.  Prior,  1  Cox,  197. 
Harland  v.  Emerson,  8  Bligh,  68. 
were  cited. 


March  20. — The  Master  op  thb  Rolls 
(afUr  stating  the  former  decisions).  — 
The  plaintiff  took  advantage  o^  the  liberty 
which  was  given  him  to  amend  his  bill ; 
consequently,  there  was  no  longer  any  op- 
portunity of  pleading  de  novo  to  the  original 
bill.  But  the  amended  bill  having  been 
filed,  I  conceive,  that  to  that  amended  bill, 
the  defendant  had  a  right  to  make  any 
defence  which  he  is  advised  he  can  make 
available.  He  has  put  in  a  plea  and  an 
answer.  I  need  not  say,  what  is  unfortu- 
nately too  well  known  in  the  experience 
of  every  one,  that  that  is  a  mode  of  defence 
which  can  with  the  utmost  difficulty  be 
sustained.  It  is  not  necessary  for  me  at 
all  to  enter  into  the  reasons  under  which 
that  rule  has  been  established,  or  the 
reasons  which  may  perhaps  be  urged  for  the 
alteration  of  the  rules  which  have  been 
established.  I  must  take  the  rules  as  they 
are,  and  endeavour  to  decide  on  them  ac- 
cordingly. If  this  plea  does  not  succeed, 
I  am  quite  sure  it  will  not  be  from  any 
want  of  care  or  attention,  or  any  want  of 
skill  on  the  part  of  the  pleader.  I  have 
heard  quite  enough  to  shew  me,  that  every 
endeavour  has  been  used  to  make  a  suc- 
cessful defence  to  this  bill.  Whether  the 
defence  is  successful  must  depend  on  the 
nature  of  the  allegations  contained  in  the 
bill,  and  on  the  form  and  substance  of  the 
plea. 

The  bill  alleges — [his  Lordship  stated 
the  allegations  as  to  the  descent  from  Sir 
Andrew  Chadwick].  Now,  upon  this  oc- 
casion, I  do  not  think  it  at  all  necessary 
to  consider  a  question  which  has  been 
argued,  not  as  carefully  as  it  would  have 
been  if  it  had  been  material,  as  to  the  vali- 
dity of  a  plea  of  this  sort  to  a  mere  bill  of 
discovery.  I  mean  to  express  no  opinion 
whatever  on  that  subject.  I  will  assume 
now,  that  a  plea  in  this  form,  a  negative 
plea,  may  be  a  valid  plea  to  a  bill  of  dis- 
covery. Now,  the  plea  which  has  been 
put  in,  is  certainly  very  singular  in  its  form. 
No  doubt  it  was  considered  necessary  to 
meet  the  allegations  contained  in  the  bill ; 
but  it  is  alleged  to  be  a  mere  negative 
plea  of  "  not  heir."  You,  the  plaintiff,  claim- 
ing to  have  it  as  heir,  are  not  heir ;  and 
therefore  there  is  an  end  of  your  title. 
That  is  alleged  to  be  the  sum  and  substance 
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of  the  plea.  The  plea  is  to  this  effect,  that 
the  plaintiflTs  grandfather  was  not  the  heir 
of  Sir  Andrew,  that  the  plaintiff  is  not  the 
heir  of  Sir  Andrew.  Those  are  the  alle- 
gations respecting  the  heirship,  that  neither 
was  the  grandfather  the  heir,  nor  is  the 
plaintiff  the  heir.  The  plea  then  goes 
on,  that  the  premises  did  not  descend  to 
Joseph,  who  was  the  grandfather,  as  the 
heir  of  Sir  Andrew.  It  further  proceeds, 
neither  did  they  descend  to  Thomas  as  the 
heir  of  Joseph  ;  neither  did  they  descend 
to  the  plaintiff  as  the  heir  of  Thomas.  It 
further  goes  on,  that  Joseph,  the  grand- 
father, did  not  become  seised  as  the  heir 
of  Sir  Andrew,  nor  did  Thomas  become 
seised  as  the  heir  of  Joseph,  nor  did  the 
plaintiff  become  seised,  either  as  the  heir 
of  Thomas,  his  father,  or  as  the  heir  of 
Joseph,  his  grandfather,  or  as  the  heir 
of  Sir  Andrew,  who  was  the  lessor  under 
whom  he  claims.  Now,  I  take  it  to  be 
quite  clear,  that  the  fact  of  his  being  heir, 
is  consistent  with  the  fact  of  there  being 
no  descent;  that  under  certain  circum- 
stances, there  may  have  been  a  descent 
without  a  seisin.  These  things  are  several 
matters :  they  are  not  all  the  same.  It  is 
not  a  single  plea  of  '  not  heir* ;  but  it  is 
*  not  heir'  widi  those  several  other  circum- 
stances annexed  :  not  heir  and  no  descent ; 
not  heir  and  no  seisin.  The  plea  ends 
with  a  reason,  for  that  Ellice,  who  was  the 
father  of  Sir  Andrew,  had  no  elder  brother 
named  James,  or  any  brother  named  James 
who  had  or  left  issue;  and  Joseph,  the 
grandfather,  was  not  the  son  of  any  James, 
who  was  the  brother  of  Ellice,  the  father 
of  Sir  Andrew. 

It  has  been  argued,  and  very  ingeniously 
argued,  that  it  really  amounts  to  this,  that 
the  plaintiff  is  not  descended  from  any 
James,  who  was  the  brother  of,  or  from 
whom  the  descent  could  be  traced  from  Sir 
Andrew.  If  that  point  had  been  brought 
forward  on  the  plea,  a  single  fact  brought 
forward,  which  in  tracing  the  general  link 
of  succession  in  the  pedigree,  had  dis- 
proved the  plaintiff's  title  in  that  way,  or 
the  general  result  had  been  simply  stated 
*'  no  heir,"  I  should  have  been  inclined  to 
think  that  would  have  been  good ;  and, 
subject  to  any  objection  raised  on  account 
of  the  other  point,  if  it  had  been  so  stated, 


I  should  have  thought  the  plea  ought  to  have 
been  allowed.  But  it  does  not  appear  to 
me,  a  plea  in  this  form  is  a  good  plea.  It 
pleads  matters  which  appear  to  me  to  be 
distinct  and  several,  and  which  would 
doubtless  have,  as  would  be  seen  at  once 
if  this  were  a  bill  for  relief,  a  totally  differ- 
ent effect.  Suppose  this  had  been  a  bill 
for  relief,  and  no  heirship  had  been  proved, 
there  would  have  been  then,  or  might  have 
been  a  replication.  Suppose  it  had  been 
proved  he  was  the  heir,  then  the  other 
facts,  the  descent  and  the  seisin,  would 
have  been  admitted ;  which  evidently  shews, 
I  think,  it  is  a  plea  of  several  matters.  It 
is  further  objected  to  this  plea,  that  it  is 
erroneous  in  point  of  form ;  in  fact,  that  it 
does  not  accomplish  that  which  is  rarely 
if  ever  accomplished,  the  union  of  a  plea 
and  answer  free  from  objection,  arising 
from  the  several  rules  which  have  been 
laid  down.  The  rules  have  been  quite 
agreed  upon  between  the  two  parties. 
There  is  no  difficulty  at  all  in  ascertaining 
what  they  are.  The  difUculty  is  in  acting 
on  them  in  each  particular  case.  It  may  be 
said  thus,  *'  you  are  to  answer  everything 
charged  in  the  bill,  which,  if  true,  would 
displace  the  plea ;  and  this  you  are  to  do 
whether  the  bill  be  so  framed  as  ex- 
pressly to  allege  those  matters  to  be  evi- 
dence of  the  facts,  or  otherwise.  If  they 
are  material  for  the  purpose  of  displacing 
the  plea,  they  are  to  be  answered ;  and  if 
they  are  not  material  for  that  purpose,  you 
are  not  to  answer  them ;  for  by  so  doing 
you  overrule  your  plea  according  to  the 
rule."  Now,  in  this  case  it  is  said,  the 
defendant  has  done  too  much  or  too  little. 
There  are  certain  receipts  and  acknow- 
ledgments for  rent,  which  are  stated  in  the 
bill  to  have  been  in  the  possession  of  the 
defendants  here,  and  to  be  evidence  of  the 
matters  charged  in  the  bill,  or  some  of 
them.  There  are  also  statements  in  the 
bill  of  the  payments  of  rent  made — the 
payment  of  that  very  rent  for  which  these 
are  the  receipts,  and  the  acknowledgments. 
The  defendant  has  answered  as  to  the  re- 
ceipts and  acknowledgments,  but  he  has 
not  answered  as  to  the  payment  of  rent. 
Now,  it  is  said,  he  has  done  either  too 
much  or  too  little  in  this.  If  he  was  bound 
to  answer  as  to  the  receipts  and  acknow- 


HILARY  TERM,  1841. 


247 


ledgmcnts,  then  he  has  done  too  little; 
because,  in  the  same  case,  he  ought  also  to 
have  answered  as  to  the  payments.  On  the 
other  hand,  if  he  was  not  bound  to  answer 
as  to  the  payments,  (and  he  has  not  an- 
swered as  to  them,)  then  he  has  done  too 
much,  because  in  that  case  he  ought  not 
to  have  answered  as  to  the  receipts  and 
acknowledgments.  Now,  the  distinction 
which  has  been  drawn  by  Mr.  Girdlestone 
on  that  point,  is  this :  if  I  correctly  collect 
the  effect  of  his  argument,  it  is  to  this 
effect : — He  says,  this  is  not  the  statement 
of  a  payment  which  you  may  apply  to  any- 
thing, but  it  is  the  statement  of  a  payment 
which  is  used  as  evidence  of  a  particular 
thing,  and  expressly  so  stated  in  the  bill ; 
and  it  is  as  evidence  of  tenancy,  and  not 
as  evidence  of  heirship.  I  think  he  is  mis- 
taken as  to  that ;  for  if  you  read  the  whole 
sentence,  you  can  hardly  find  it  out  to  be 
otherwise.  The  sentence  is  this,  "the 
plaintiff*  isentitled  to  have  the  possession  of 
the  same  premises  respectively  delivered  up 
to  him  by  the  defendants."  How  is  he  en- 
titled, except  only  in  the  character  of  heir, 
which  he  claims?  He  says,  he  is  entitled 
to  have  the  possession  of  the  premises  de- 
livered up  to  him  by  the  defendants.  *'  But 
the  said  defendants  refuse  to  deliver  up  the 
same,  notwithstanding  they  and  the  person 
or  persons,  through  or  under  whom  they 
claimed  obtained  possession  of  the  said  pre- 
mises under  or  by  virtue  of  the  leases  herein- 
before mentioned  to  have  been  granted 
thereof  respectively.  And  as  evidence 
thereof,  the  plaintiff*  sheweth,  that  the  said 
defendants,  and  the  person  or  persons 
through  and  under  whom  they  claimed, 
paid  the  rents*' :  that  is,  as  evidence  that 
the  plaintiff*  is  entitled,  and  those  persons 
refuse,  notwithstanding  he  says  tliis  pay- 
ment of  rent  was  made.  Now,  I  cannot 
separate  that,  even  in  statement.  It  is 
stated  there  as  evidence  of  the  plaintiff^s 
title;  the  plaintiff*'s  title  consists  in  his 
heirship,  and  nothing  else ;  and  it  does  ap- 
pear to  me,  therefore,  even  in  point  of  form, 
if  you  got  over  the  difficulties  there  are  in 
point  of  substance,  that  this  plea  would 
have  to  be  overruled. 


M.R.         / 

.  2,  8,  16.  \ 
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Dower, 


KNIOHT  V,  FRAMPTON. 
FRAMPTON  V.  KNIOHT. 


The  legal  estate  in  certain  freeholds  nas 
vested  in  A",  as  mortgagee  in  fee^  subject  to 
the  equity  of  redemption  of  F.  K,  also 
claimed  to  be  entitled  to  an  undivided  moiety 
in  these  freeholds,  which  claim  was  disputed 
by  F,  but  was  established  by  a  decree  at  the 
Rolls,  after  K's  death:— Held,  that  the 
legal  and  equitable  interest  had  not  been  so 
united  in  K,  as  to  entitle  his  widow  to  dower 
out  of  his  undivided  moiety. 

In  1824,  James  A.  Frampton  entered 
into  an  agreement  with  Lord  Petre,  for  the 
purchase  of  an  estate  at  Axminster.  Part 
of  this  estate  was  immediately  sold  off*  by 
Frampton  to  diff*erent  parties,  and  the  re- 
mainder of  it  was  conveyed  to  Frampton 
in  fee.  An  agreement  had  been  entered  into 
between  Frampton  and  the  plaintiff*William 
Knight,  that  this  purchase  should  be  made 
on  ^eir  joint  account ;  and  half  the  pur- 
chase-money paid  by  Frampton  was  sup- 
plied to  him  by  Knight,  and  Frampton 
gave  Knight  a  written  acknowledgment 
that  the  purchase  was  made  on  their  joint 
account. 

The  estate  was  conveyed  to  Frampton 
in  fee,  subject  to  certain  portions  charged 
in  favour  of  Lord  Petre*s  brother  and  sister, 
the  amount  of  which  Frampton  retained  in 
his  own  hands,  without  the  knowledge  of 
Knight.  The  former  of  these  charges,  and 
also  part  of  the  latter,  were  afterward  paid 
off*  by  Frampton. 

In  1826,  Frampton,  without  the  concur- 
rence of  Knight,  executed  a  mortgage  in 
fee  to  Lord  Petre  and  three  other  gentle- 
men, who  were  trustees,  to  secure  12,000/., 
and  he  afterwards  executed  a  further  charge 
to  the  same  parties  for  6,000/. 

Frampton  died  in  1 884. 

The  plaintiff*  filed  his  bill  in  1837  against 
the  parties  who  claimed  under  Frampton*s 
will,  praying  a  declaration  that  the  plain- 
tiff* was  entitled  to  an  undivided  moiety  of 
the  estates,  and  that  Frampton  might  be 
decreed  to  pay  off*  all  the  charges  and  in- 
cumbrances thereon. 

Knight  afterwards  paid  off*  that  part  of 
the  portion  of  Lord  Petre *s  sister,  which 
continued  to  be  a  charge  on  the  estate, 
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and  the  monies  due  by  virtue  of  the  mort- 
gage to  Lord  Petre  and  his  co- trustees, 
and  took  a  conveyance  from  Lord  Petre 
and  his  co-trustees  to  himself  (Knight)  in 
fee,  subject  to  such  equity  of  redemption 
as  Frampton  was  entitled  to  ;  and  Bled  a 
supplemental  bill  stating  these  facts,  and 
stating  that  he  had  paid  off  the  mortgages, 
for  the  purpose  of  simplifying  the  matters 
in  dispute  between  him  and  Frampton. 

The  defendant  insisted  that  Knight  was 
not  entitled  to  an  undivided  moiety  of  the 
estate,  but  that  he  had  merely  a  lien  upon 
it  for  the  amount  of  money  which  he  had 
advanced. 

Another  bill  was  instituted  by  one  of  the 
devisees  of  Frampton  against  the  repre- 
sentative of  Knight  and  others,  praying  a 
declaration  that  Knight  had  merely  an 
equitable  lien  on  the  estate  for  the  money 
advanced  by  him ;  or,  if  the  Court  should 
consider  him  entitled  to  part  of  the  estates, 
then  that  ^  partition  might  be  made. 

The  widow  of  William  Knight,  by  her 
answer,  insisted,  that  as  her  husband  was 
seised  of  the  legal  estate  in  the  entirety, 
and  was  also  equitably  entitled  to  a  moiety, 
she  was  entitled  to  dower  in  that  moiety, 
and  she  also  filed  another  bill,  asking  for 
a  declaration,  that  she  was  entitled  to 
dower  out  of  an  undivided  moiety. 

Mr,  Pemherton,  Mr,  Kindersley,  Mr, 
Stuart,  Mr,  G,  Turner,  Mr,  Bethell,  Mr. 
K,  Parker,  Mr,  Faber,-  Mr,  Phillipg,  and 
Mr,  Elmsley,  appeared  for  the  different 
parties. 

The  Master  of  the  Rolls  decided, 
that  under  the  agreement  between  Knight 
and  Frampton,  the  representatives  of 
Knight  were  entitled  to  an  undivided 
moiety  of  the  estate ;  but  refused  to  make 
any  order  for  a  partition,  as  the  entirety  of 
the  estate  was  comprised  in  the  mortgage ; 
and  he  reserved  his  judgment  as  to  the 
question  of  dower. 

March  1 6. — The  Master  op  the  Rolls, 
after  stating  the  facts  of  the  case,  said, 
that  he  was  of  opinion  that  there  was  not 
such  a  perfect  union  of  the  legal  and  equit- 
able estates  in  Knight — not  such  a  seisin — 
as  gave  the  widow  a  title  to  dower,  and 
therefore  her  claim  to  dower  could  not  be 
sustained. 


L.C. 

Nov.  6, 
1 840.     ^ In  re  coates's  patent. 
Jan.  20 ;  Mar.  1 9, ' 
1841. 

Patent — Caveat — Costs, 

Where  a  caveat  had  been  lodged  against 
the  sealing  of  a  patent,  and  the  intended 
patentee  had  been  compelled  to  present  a 
petition  to  the  Lord  Chancellor,  praying  that 
the  patent  might  be  forthwith  sealed,  which 
was  untuccessfuUy  opposed  by  the  party  who 
had  lodged  the  caveat,  it  was  held,  that  Att 
Lordship  had  only  jurisdiction  to  give  to  the 
petitioner  the  costs,  and  not  the  costs, 
charges,  and  expenses,  o/'ancf  occasioned  by 
such  caveat  and  opposition  to  the  petition. 

In  this  case,  a  caveat  was  lodged  at  the 
Great  Seal  Patent  OfRce,  by  Messrs.  N.  & 
Co.,  to  prevent  the  petitioner  Coates's  patent 
for  'improvements  in  the  forging  of  bolts, 
spikes,  and  nails,"  being  sealed.  The 
ground  of  objection  was  the  want  of  no- 
velty in  the  invention.  In  August  1840, 
Coates  presented  his  petition  to  the  Lord 
Chancellor,  praying  that  the  caveat  might 
be  discharged,  and  the  patent  forthwith 
sealed,  and  that  Messrs.  N.  &  Co.  might 
be  ordered  to  pay  the  costs,  charges,  and 
expenses  of  and  occasioned  by  the  appli- 
cation. On  the  6th  of  November  1840, 
His  Lordship  referred  the  matter  back  to 
the  Attorney  General,  to  inquire  and  state 
whether  the  petitioner's  intended  patent 
did  or  did  not  exclude  certain  machines 
and  the  improvements  (if  any)  which  were 
in  dispute  in  a  particular  suit,  and  the  peti- 
tion was  ordered  to  stand  over  till  afler  the 
Attorney  General's  teport.  On  the  ISth 
of  January  1841,  the  Attorney  General, 
in  pursuance  of  the  reference  to  him,  re- 
ported that  he  was  of  opinion,  that  the 
petitioner's  intended  patent  did  include 
the  machines  and  the  improvements  which 
were  in  dispute  in  the  suit  mentioned  in 
the  order  of  reference  made  to  him.  On 
the  dOth  of  January  1841,  the  petition 
having  been  again  brought  on,  the  petitioner 
asked  of  his  Lordship  an  order,  that  the 
patent  might  be  forthwith  sealed  and  tested 
as  of  that  day,  and  that  the  respondents 
might  pay  the  petitioner's  costs  occasioned 
by  the  caveat  and  petition,  and  consequent 
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thereon.  In  support  of  the  application, 
an  order  made  by  the  Lord  Chancellor,  In 
re  Cutler's  Patent  (1)  was  cited,  in  which 
doubts  having  been  expressed,  whether 
the  Lord  Chancellor  had  jurisdiction  to 
order  the  payment  of  the  costs,  his  Lord- 
ship desired  the  point  to  be  investigated, 
when  it  was  ascertained,  that  the  Lord 
Chancellor  had  jurisdiction  to  give  costs, 
and  he  accordingly  gave  the  costs  occa- 
sioned by  the  caveat y  &c.  to  the  petitioner, 
the  patentee.  The  petitioner  having  in  his 
petition  prayed  an  order  for  payment  to  him 
of  his  costSt  charges^  and  expenses^  and  the 
Lord  Chancellor's  secretary  having  drawn 
up  his  Lordship's  order  in  those  terms,  on 
the  19th  of  March  1841,  the  petition  was 
again  set  down  to  be  spoke  to  on  the  form 
of  the  order  as  to  costs.  It  then  appeared, 
that  in  the  case  of  Cutler's  Patent,  the 
petitioner  had  prayed  to  be  paid  his  costs 
and  expenses,  but  the  Lord  Chancellor 
only  gave  him  his  costs;  and  a  petition 
having  been  afterwards  presented  in  that 
matter  to  the  Lord  Chancellor,  praying  the 
extension  of  his  Lordship's  order  of  costs, 
to  costs,  charges,  and  expenses,  the  same 
was  dismissed,  with  costs. 

Mr,  Wigram,  on  behalf  of  the  petitioner, 
now  stated,  that  unless  his  Lordship  gave 
the  petitioner(Coates)  his  costs,  charges,  and 
expenses,  he  would  be  subject  to  very  heavy 
expenses  occasioned  by  the  other  party, 
which  the  petitioner  could  never  recover  ; 
that  the  Lord  Chancellor,  in  referring  to 
the  case  of  Cutler*s  Patent,  when  he  pro- 
nounced his  order,  on  the  80th  of  Novem- 
ber, only  referred  to  it  as  an  authority  in 
favour  of  his  having  jurisdiction  to  give 
costs,  and  not  as  to  the  particular  form  to 
be  drawn  up  on  that  point. 

Mr.  Sutton  Sharpe,  contr^. ' 

The  Lord  Chancellor  said,  that  in  the 
present  case,  as  in  all  litigated  cases,  the 
successful  party  could  only  have  such  costs 
as  the  law  allowed,  and  that  there  was  no 
ground  shewn  in  the  present  case  for  en- 
larging the  costs  ordinarily  given,  to  costs, 
charges,  and  expenses,  any  more  than  in 
any  other  case. 

(1)  Not  reported. 


Mar 
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TURNER  t;.  TRELAWNEY. 


New  Series,  X — Chang. 


Bankrupt,  Purchase  by  /Assignees  of — 
Trust — Shares  in  Mine, 

The  bankrupts  were  the  owners  of  certain 
shares  in  a  mine,  but  the  mine  was  liable  to 
debts  which  had  been  incurred  in  working 
it.  The  assignees  of  the  bankrupts  re- 
nounced  their  interest  in  the  mine ;  and  by 
a  decree  in  the  Stannaries  Court,  the  mine 
was  ordered  to  be  sold,  and  the  purchase^ 
money  applied  in  payment  of  the  debts,  Cer* 
tain  new  adventurers  agreed  to  become  the 
purchasers,  and  paid  this  purchase-money  in 
shares.  One  of  the  assignees  of  the  bank- 
rupts subscribed  for  some  of  the  new  shares, 
in  the  name  of  ^*  himself  and  friends,**  Four 
of  the  shares  thus  subscribed  for  by  the  aS' 
signee  were  taken  by  the  defendant : — Held, 
that  the  defendant  was  a  trustee  of  the  shares, 
and  the  subsequent  prof  ts,  for  the  benefit  of 
the  creditors  of  the  bankrupts. 

This  case  arose  out  of  the  circumstances 
which  are  stated  in  the  case  of  Turner  v. 
Borlase{\), 

In  January  1820,  a  J9int  commission  of 
bankruptcy  issued  against  T.  and  J.  Gun- 
dry.  Amongst  the  property  of  the  bank- 
rupts were  certain  shares  in  amine,  situated 
in  the  county  of  Cornwall,  which  passed  to 
their  assignees,  H.  M.  Grylls  and  C.  Read. 
In  the  month  of  February,  after  the  bank- 
ruptcy, at  a  meeting  of  the  adventurers  in 
the  mine,  it  was  resolved,  that  a  petition 
by  a  creditor  of  the  mine  should  be  pre* 
sented  to  the  Vice  Warden  of  the  Stanna- 
ries, for  liberty  to  make  sale  of  the  mine ; 
and  it  was  determined,  in  the  event  of  such 
a  sale  being  had,  that  the  proceeds  should 
be  applied  in  payment  of  the  debts  which 
had  been  incurred  in  the  adventure,  and 
which  were  then  very  considerable.  A  few 
days  after  these  resolutions  had  been  come 
to,  Grylls  and  Read,  the  assignees,  exe- 
cuted an  instrument,  purporting  to  be  an 
absolute  relinquishment  of  the  shares  of  the 
bankrupts  in  the  adventure.  After  ftir- 
ther  deliberation  among  the  adventurers, 
they  ultimately  resolved,  after  effecting  a 
sale  of  the  mine,  to  reconstruct  the  under- 
taking, by  creating  new  shares,  to  be  dis- 
tributed amongst  the  old  adventurers,  and 
(1)  Reported  ani^,  p.  t6, 
3K 
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new  adventurers  who  were  to  be  admitted. 
In  March,  in  the  same  year,  an  amicable 
suit,  by  a  creditor  of  the  mine,  was  insti- 
tuted in  the  Stannaries  Court,  upon  which, 
in  May,  a  decree  for  sale  was  made.  In 
June,  the  mine  was  sold,  and  Grylls,  on 
behalf  of  the  new  adventurers,  bought  the 
mine,  for  the  sum  of  18,000/.,  there  being 
no  other  bidding.  Grylls  was  a  subscriber 
for  eleven  fifty-eighth  shares  in  the  new 
adventure,  which  he  described  in  the  list 
of  shareholders  as  being  held  **  for  himself 
and  friends."  Four  out  of  the  eleven  shares 
thus  taken  by  Grylls  were  assigned  to  cer- 
tain trustees,  for  the  benefit  of  the  defen- 
dant Trelawney,  at  that  time  a  minor,  but 
who  afterwards  came  of  age,  and  accepted 
the  purchase.  A  renewed  commission  of 
bankruptcy  was  sued  out  in  1829,  against 
T.  &  J.  Gundry;  and  the  assignees  under 
tliat  commission  filed  their  bill,  impeaching 
the  transaction  by  which  the  defendant 
(Trelawney)  had  become  the  purchaser  of 
the  four  shares,  on  the  ground,  that  the 
shares  of  the  bankrupts  as  adventurers  in 
the  mine,  had  been  improperly  relinquished, 
and  praying,  that  the  defendant  (Trelawney) 
might  be  declared  a  trustee  for  the  plain- 
tiffs, in  respect  of  the  four  shares,  and  of 
the  profits  which  had  accrued. 

Mr.  Jacob,  Mr^  Richards^  and  Mr.  FoU 
lett,  for  the  plaintiffs. — The  assignee  of  a 
bankrupt  is  not  permitted,  at  least  without 
leave  previously  obtained,  to  become  the 
purchaser  of  any  part  of  the  bankrupt's 
estate,  either  for  himself  or  others ;  and 
this  objection  applies  still  more  strongly 
in  a  case  where  the  transfer  of  the  bank- 
rupt's property  is  effected  through  a  series 
of  transactions,  all  of  which  are  accom- 
plished by  means  of  his  agency.  The  con- 
sequence is,  that  the  assignee  or  his  nomi- 
nee or  vendee,  with  notice,  is  a  trustee  of 
the  property  so  obtained,  and  of  the  profits 
produced  by  it. 

Ex  parte  Bennett,  10  Ves.  381. 

Ex  parte  Badcock,  Mont.  &  M'Ar.  231. 

Ex  parte  Grylls,  2  Dea.  &  Chit.  291. 

Wedderbum  v.  Wedderhurn,  4  Myl.  & 
Cr.  41  ;  s.  c.  8  Law  J.  Rep.  (n.s.) 
Chanc.  177. 

Crawshay  v.  Collins,  1 5  Ves.  218. 

Cooke  v.  Collinridge,  Jac.  607. 

Greenlaw  v.  King,  9  Law  J.  Rep.  (n.s.) 
Chanc.  377  ;  and  ante,  p.  129. 


Mr.  K.  Bruce,  Sir  IV.  W.  FoUett,  Mr. 
Sharpe  and  Mr.  Steere,  for  the  defendant, 
relied  chiefly  on  the  bona  fides  of  the  trans- 
action ;  and  on  the  fact  that  the  defendant 
was  a  purchaser  for  valuable  consideration, 
and  could  not  be  taken  to  have  had  notice 
of  any  infirmity  in  the  title  arising  from 
the  circumstances  now  brought  forward. 
They  argued,  that  equity  would  not  inter- 
fere in  behalf  of  parties  holding  back  until 
a  mining  speculation  had  become  profitable, 
and  then  claiming  the  benefit  of  that  la- 
bour and  risk  of  which  they  had  not  borne 
any  part — Norway  v.  Rowe  (2). 

Mar.  15. — The  Vice  Chancellor.— I 
confess  I  do  not  see  what  time  has  to  do 
with  a  case  like  the  present,  which  appears 
to  me  to  be  one  of  the  simplest  ever  brought 
before  a  court  of  equity.  There  has  been 
a  great  deal  of  evidence  read,  but  the  case 
is  in  a  very  small  compass.  As  I  under- 
stand the  case,  Grylls,  for  general  pur- 
poses, took  active  measures  in  regard  to  the 
mine.  Inhere  is  no  doubt  but  the  niotivet 
were  good  :  it  appears,  on  the  letters,  that 
he  was  anxious,  in  a  general  view,  that  the 
mine  should  go  on.  Shortly  after  he 
appears  to  have  entertained  this  feeling  for 
the  prosperity  of  the  mine,  the  Gundrys 
became  bankrupts,  and  Grylls  was  chosen 
assignee.  It  was  thought  proper  that 
various  measures  should  be  adopted,  and 
among  others,  that  a  relinquishment  should 
be  made  of  the  interest  of  the  Gundrys  in 
the  mine.  Had  it  stopped  there,  there 
would  have  been  nothing  to  complain  of;  but 
the  matter  did  not  stop  there,  and  was  not 
intended  to  stop  there.  The  parties  go  on 
to  construct  a  new  company,  into  the  mass 
of  which  was  to  be  thrown  the  property 
which  the  Gundrys  had.  It  appears  that 
Mr.  Grylls  became  proprietor  of  eleven 
fifly-eighth  shares,  taken  as  it  appears  for 
himself  and  friends :  by  which  I  under- 
stand, if  any  friends  were  willing  to  go 
shares  with  him,  they  should  be  at  liberty 
to  do  so ;  if  not,  he  was  willing  to  take  the 
whole  for  himself.  Before  the  end  of 
March,  there  was  some  discussion  between 
Grylls  and  Woolcombe,  about  the  shares 
which  should  be  taken  for  the  defendant 
Trelawney,  but  nothing  definite  was  then 

(«)  19  Ves.  149. 
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done.  The  matter  was  to  be  the  subject 
of  further  consideration.  There  was  to  be 
an  inquiry,  whether  it  would  be  beneficial 
to  take  shares. — [His  Honour  read  some 
part  of  the  correspondence  between  Grylls 
and  Woolcombe,  as  to  the  eligibility  of  the 
purchase  for  Trelawney.] — It  appears,  that 
an  inquiry  was  made  by  Day,  who  was 
named  by  Mr.  Woolcombe ;  and  that  Wool- 
combe went  down  to  see  the  mine.  The 
result  is,  that  it  seems  to  have  been  under- 
stood between  Woolcombe  and  Grylls,  that 
Woolcombe  should  take  for  Trelawney  four 
of  the  shares,  which  were  marked  as  ac- 
cepted by  Grylls,  **  for  himself  and  friends." 
The  rest  is  mere  machinery.  The  real  na- 
ture of  the  transaction  was  this:  18,000/. 
was  to  be  the  amount  of  the  purchase- 
money  for  the  mine,  and  this  sum  to  be 
contributed  at  the  rate  of  3S3L  (js,  Sd.  for 
each  share.  I  notice  that,  because  it  ap- 
pears by  the  subsequent  letters,  written  at 
the  close  of  the  year,  that  there  were 
actually  paid  by  Sylvester  and  Woolcombe 
snms  which  together  made  1,333/.,  the 
apportioned  value  of  four  shares.  It  was 
not  a  purchase  from  Grylls,  but  a  transac- 
tion by  means  of  which,  when  Trelawney 
or  his  trustees  paid  1,333/.,  they  merely 
paid  a  proportionable  part  of  the  whole 
purchase-money,  which  was  equivalent  to 
the  four  shares.  It  was  not  a  case  in 
which  Grylls  first  in  any  way  became  the 
owner  of  the  shares,  and  being  so,  by  a 
distinct  contract,  transferred  them  to  a  pur- 
chaser. It  is  impossible  to  look  at  all  the 
circumstances  of  the  case,  and  not  to  see  that 
the  ultimate  payment  by  Trelawney  was 
nothing  more  than  an  adoption  of  the  ori- 

g'nal  transaction,  as  entered  into  by  Mr. 
rylls.  I  dwell  upon  that  the  more,  be- 
cause it  puts  an  end  to  all  questions  con- 
cerning notice.  It  is  plain,  that  from  the 
beginning,  Mr.  Grylls  was  merely  an  agent, 
and  his  knowledge  must  affect  those  for 
whom  he  was  acting  as  agent ;  the  defen- 
dant and  Trelawney  must  be  considered 
as  holding  with  notice  a  portion  of  the 
bankrupt's  interest  in  the  mine, — a  portion 
of  that  interest  which  originally  consisted 
of  eleven  6 fly-eighth  shares  in  the  whole. 
It  follows,  that  he  must  be  decreed  to  ac- 
count, making  him  all  just  allowances  for 
his  necessary  expenditure. 


Vf.R.         7 
.  27,  29.  S 


M.R. 
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Agreement  —  Specific  Performance  — 
Praciice — Order  to  elect  to  proceed  either 
at  law  or  in  equity, 

A  party  filed  a  hill  for  the  specific  per^ 
formance  by  the  lessor  of  an  agreement  for 
a  lease f  and  brought  an  action  at  law  against 
him  for  damages,  which  had  accrued  up  to 
the  commencement  of  the  actionf  from  the 
nonperformance  by  the  lessor  of  certain 
parts  of  his  agreement : — Held,  that  the 
action  and  suit  were  not  for  the  same  matter, 
and  might  both  be  continued. 

An  order  was  obtained  by  a  defendant, 
that  the  plaintiff  should  elect  within  eight 
daySy  whether  he  would  proceed  at  law  or  in 
equity,  but  was  afterwards  discharged,  on 
the  ground,  that  the  suit  and  action  were  not 
for  the  same  matter  : — Held,  that  the  order 
did  not  operate  to  stay  all  proceedings  dur" 
ing  the  eight  days  in  which  the  plaintiff  was 
to  make  his  election. 

On  the  18th  of  May  1837,  a  .written 
agreement  was  entered  into  between  the 
plaintiff,  Eliza  Fennings,  and  the  defendant 
John  Humphery,  by  which  the  defendant 
agreed  to  let  to  the  plaintiff  a  cellar  under 
some  warehouses  near  London  Bridge, 
with  the  lower  floors  of  the  two  adjoining 
vaults,  all  which  were  then  in  the  occupa- 
tion of  the  plaintiff,  for  seven  years  and  a 
quarter,  from  Lady-day  1837,  at  the  yearly 
rent  of  150/.,  to  be  paid  quarterly:  and 
the  defendant  also  agreed,  within  eighteen 
months  from  Midsummer  1 837,  to  finish  and 
give  the  plaintiff  possession  of  a  vault  tlierein 
referred  to,  and  to  erect  a  crane  in  the  said 
vault,  for  the  sole  use  of  the  plaintiff,  which 
last-mentioned  vault  was  to  be  held  by  the 
plaintiff  for  seven  years  afler  possession 
of  it  was  given  to  her,  at  the  yearly  rent  of 
50/. ;  and  the  defendant  agreed  to  execute 
a  lease  to  the  defendant,  if  required  so  to 
do ;  which  lease  was  to  contain  usual  co- 
venants on  the  part  of  the  lessee. 

Eighteen  months  had  expired,  but  the 
defendant  had  not  done  any  of  the  works 
which  he  had  contracted  by  his  agreement 
to  do.  On  the  12th  of  September  1839, 
he  commenced  an  action  of  debt  against 
the  plaintiff,  for  a  year  and  a  quarter's 
rent;  and  on  the  19th  of  October  1839, 
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he  commenced  another  action  for  another 
quarter's  rent. 

On  the  24th  of  December  1830,  the 
plaintiff  filed  this  bill,  praying  that  the 
agreement  of  the  13th  of  May  1837  might 
be  specifically  performed;  and  that  the 
defendant  might  be  ordered  to  execute  a 
lease  of  the  premises  comprised  therein ; 
and  that  he  might  be  restrained  by  injunc-> 
tion  from  prosecuting  his  said  actions,  and 
from  all  proceedings  at  law,  in  respect  of 
rent  of  the  said  premises. 

Shortly  afterward,  the  plaintiff  obtained 
the  common  injunction  for  want  of  answer, 
restraining  the  defendant  from  taking  out 
execution  in  his  actions  for  rent. 

On  the  27th  of  January  1840,  the  an- 
swer was  filed;  and  no  further  proceed- 
ings  were  taken  on  either  side  till  the  20th 
of  February  1 84 1 ,  when  the  defendant  ob- 
tained the  usual  order  nisi  to  dissolve  the 
common  injunction. 

On  the  26th  of  February  1841,  the 
plaintiff  commenced  an  action  against  the 
defendant,  for  damages  arising  from  his 
breach  of  the  agreement.  The  declaration 
in  this  action  was  delivered  on  the  6th  of 
March,  and  it  assigned  as  breaches  of  the 
agreement,  that  the  defendant  had  not  ex- 
cavated the  vault ; — secondly,  that  he  had 
not  erected  a  crane,  and  that  he  had  not 
made  the  necessary  repairs. 

On  the  11th  of  March,  the  defendant, 
alleging  that  he  was  doubly  vexed,  ob- 
tained the  common  order  for  the  plaintiff 
to  elect,  within  eight  days,  whether  she 
would  proceed  at  law  or  in  equity ;  and  this 
order  was  served  on  the  13th  of  February* 

On  the  15th  of  March  the  plaintiff  made 
an  application  before  Mr.  Baron  Alderson, 
at  chambers,  in  the  action  at  law. 

Two  motions  were  now  made  in  the  cause, 
one  on  behalf  of  the  plaintiff,  that  the 
order  to  elect  should  be  discharged,  and 
the  other,  on  behalf  of  the  defendant,  that 
the  order  nisi  to  dissolve  the  injunction 
should  be  made  absolute. 

Mr.  Pemberlon  and  Mr,  JemmeU  appear- 
ed for  the  plaintiff. — The  bill  asks,  that  the 
agreement  for  a  lease  may  be  specifically 
performed,  and  that  the  plaintiff  may  thus 
be  protected  from  future  injury.  But  the 
action  which  she  has  brought,  seeks  com- 
pensation for  damages  which  have  been 
already  sustained.     The  object,  therefore, 


of  the  suit  is  quite  distinct  from  the  sub- 
jects of  complaint,  which  form  the  ground 
for  the  action  at  law. 

Pritchet  v.  Boevey,  1  Cr.  &  M.  775 ;  s.c. 

2  Law  J.  Rep.  (n.s.)  Exch.  251. 
Brislowey.  Fairclough^l  Scott,  N.R.  1 6 1 ; 

s.  c.  9  Law  J.  Rep.  (n.s.)  C.P.  245. 
Nelson  v.  Bridges,  2  Bea.  239. 
Mundy  v.  JolUffe,  9  Sim.  413 ;  s.  c.  8 

Law  J.  Rep.  (n.s.)  Chanc.  62,  and  9 

Law  J.  Rep.  (n.s.)  Chanc.  95. 
Martlock  v.  BulUr,  10  Ves.  292. 
Malachy  v.  Saper^  3  Bing.  N.C.  371 ; 

s.  c.  6  Law  J.  Rep.  (n.s.)  C.P.  32. 
Hodsoll  V.  StaUebrass,  3  Per.  &  Dav.  37 ; 

s.  c.  9  Law  J.  Rep.  (n.s.)  Q.B.  132. 
Orme  v.  Broughton^  10  Bing.  533 ;  s.  c 

3  Law  J.  Rep.  (n.s.)  C.P.  208. 

Mr,  Betkell  and  Mr.  Dunn,  contrsk. — 
The  action  and  the  suit  of  the  plaintiff  are 
both  founded  upon  the  alleged  breach  of 
the  agreement  on  the  part  of  the  defen- 
dant, who  will  be  doubly  harassed  if  they 
are  both  prosecuted.  I'he  plaintiff  is  also 
in  possession  of  the  existing  vaults,  and 
ought  to  pay  rent  for  those  vaults,  although 
the  defendant  has  omitted  to  complete  a 
new  vault. 

Carrick  v.  Youngs  4  Mad.  437. 

Frank  v.  Basnett,  2  Myl.  &  K.  618. 

Reynolds  v.  Nelson,  6  Mad.  290. 
She  has  also  taken  a  step  in  the  pro- 
ceedings at  law  after  service  of  the  order 
to  elect ;  and  must,  therefore,  be  held  to 
have  elected  to  go  on  with  her  action  at 
law. 

Mills  V.  Fry,  Coop.  107;  s.  c.  19  Ves. 
277. 

Amery  v.  Brodrick,  Jac.  530. 

Carmck  v.  Young,  2  Swanst.  239. 

Mr,  Pemberton,  in  reply. — An  order  to 
elect  within  eight  days  does  not  preclude 
a  party  from  taking  any  steps  till  those 
eight  days  are  expired  —  TrimlesUm  v. 
Kemmes  i^l). 

Mar.  29. — The  Master  of  the  Rolls. 
— This  is  a  motion  to  discharge  an  order 
obtained  as  of  course,  whereby  the  plain- 
tiff is  required  to  elect,  whether  she  will 
Eroceed  in  this  court  or  in  her  action  at 
iw,  which  is  alleged  to  be  for  the  same 
(1)  Llo.  &  Gou.  Rep.  Temp.  Sogd.  f9. 
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matter.  The  plaindfT  has  shewn  cause 
why  an  order  rust  for  dissolving  an  injunc- 
tion which  she  had  obtained,  should  not  be 
made  absolute.  The  case  is — [His  Lord- 
ship stated  the  case]. — On  this  occasion,  I 
am  not  to  consider  whether  the  defendant 
may  have  any  equity  to  restrain  the  plain- 
tiff from  proceeding  in  equity,  otherwise 
than  that  the  action  and  this  suit  are  for  the 
same  matter.  Whatever  other  grounds 
for  relief  he  may  have,  the  order  he  has 
obtained  cannot  be  supported,  unless  they 
are  for  the  same  thing.  If  by  the  action  she 
sought  for  compensation  for  non-perform- 
ance of  the  agreement,  and  by  the  bill  she 
seeks  for  its  specific  performance,  the  two 
proceedings  would  be  inconsistent  with 
each  other.  The  plaintiff  would  in  one 
court  be  suing  for  the  thing  itself,  and  in 
the  other  be  suing  for  damages  for  the 
thing  itself;  she  would  be  proceeding 
against  the  party  for  one  and  the  same 
matter.  But  considering  the  allegations 
in  this  bill,  and  the  relief  specifically  pray- 
ed ;  the  nature  of  the  action  ;  the  particu- 
lars of  the  agreement,  and  what  parts  of  it 
this  Court  cannot  decree  to  be  performed 
in  specie ;  and  considering  that  the  action 
is  brought  for  non- performance,  in  respect 
of  the  particular  acts  which  are  not  speci- 
fically mentioned  in  the  bill,  and  which 
the  Court  cannot  decree  to  be  specifically 
performed ;  and  that  the  action  is  brought 
for  such  damages  as  were  incurred  up  to 
the  time  of  the  action  being  brought ; — 
under  these  circumstances,  the  two  pro- 
ceedings do  not  appear  to  me  to  be  pro- 
secuted for  one  and  the  same  matter. 

But  it  has  been  argued,  that  if  the  order 
to  elect  was  not  originally  valid,  still  the 
plaintiff,  by  proceeding  at  law  after  the 
order  was  obtained,  has  waived  any  objec- 
tion that  might  have  been  made.  She  is 
not  to  determine  for  herself,  but  ought  to 
come  to  the  Court:  and  the  argument  in 
this  case  seems  to  be,  that  the  order  for 
the  plaintiff  to  elect  operates  as  an  injunc- 
tion from  the  time  it  is  served  ;  and  that 
any  proceedings  at  law  or  in  equity  after 
the  service,  would  be  treated  as  a  contempt 
of  the  Court ;  or  that  the  plaintiff  may  be 
considered  to  have  thus  made  an  election 
to  proceed  in  the  action. 

There  are  several  dicta^  that  an  order  to 
elect  stays  all   proceedings.     It  may   be 


necessary  to  consider  this  point  under 
different  circumstances ;  but  on  this  occa- 
sion, I  am  of  opinion,  that  the  argument, 
that  she  is  not  at  liberty  to  move  to  dis- 
charge the  order,  cannot  be  sustained. 
Lord  Eldon,  in  Mills  v.  Fry,  expressed  a 
doubt  whether  the  plaintiff  having  pro- 
ceeded in  equity,  after  an  order  to  elect, 
ought  to  have  the  benefit  of  the  order ; 
that  is,  supposing  the  order  to  be  valid, 
Lord  Eldon  doubted  whether  proceed- 
ings in  any  court  might  not  be  considered 
as  an  election  depriving  the  party  of  the 
benefit  of  future  choice.  But  this  does 
not  amount  to  an  intimation,  that  a  party 
could  be  so  bound  where  the  order  ought 
to  be  deemed  invalid  ;  nor  in  cases  where 
he  shews  to  the  Court  that  he  ought  not  to 
be  compelled  to  elect.  The  plaintiff  here 
is  at  liberty  to  proceed  with  the  action  as 
well  as  the  suit,  and  the  order  was  not 
valid  ;  and  I  am  of  opinion,  that  it  must 
be  discharged. 

But  then  if  the  question  as  to  the  pro- 
secution of  the  suit  and  the  action  at  the 
same  time,  had  not  been  brought  forward 
in  this  particular  case,  there  are  many 
other  circumstances  which  would  have  re- 
quired consideration,  before  it  could  iiave 
been  satisfactorily  held,  that  the  two  pro- 
ceedings could  go  on  together.  If  the 
plaintiff  will  undertake  not  to  take  out 
any  execution  on  any  judgment  she  may 
recover  at  law,  and  undertake  to  pay  the 
rent  into  court,  if  required,  I  will  continue 
the  injunction  against  the  proceedings  of 
the  defendant  in  his  actions,  without  a  new 
order. 


M.R.  \ 

Mar.  22;  April  1.  J 


THE  KINO  OF  HANOVER 
V.  WHEATLEY. 


Practice.  —  New  Commission  to  cross^ 
examine  Witnesses  after  Return  of  former 
Commission, 

Witnesses  had  been  examined  abroad  by 
the  plaintiff,  under  a  commission,  which  was 
returned.  The  defendants  had  not  cross- 
examined  them,  A  new  commission  was 
granted  to  enable  the  defendants  to  cross- 
examine  those  witnesses^  upon  an  affidavit, 
that  the  defendants  had,  since  the  return  of 
the  commission,  discovered  new  matter  mate^ 
rial  for  the  cross-examination. 
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The  rules  upon  which  the  Court  acts  in 
granting  new  commissions^  and  the  authority 
and  duty  of  commissioners. 

In  this  suit  a  cominission  had  issued  for 
the  examination  of  witnesses,  in  which  the 
defendants  did  not  join.  Two  ladies  re- 
siding at  Hanover  bad  been  examined  on 
behalf  of  the  plaintiff,  and  the  commission 
was  closed  in  December  1840,  and  was 
returned  into  court  in  the  first  week  of 
January  1841.  The  rule  to  produce  wit- 
nesses was  given  on  the  16th  of  January, 
but  the  rule  to  pass  publication  had  not 
yet  been  given. 

A  motion  was  now  made  on  behalf  of 
three  of  the  defendants,  that  they  might 
have  a  commission  to  cross-examine  the 
two  witnesses,  before  referred  to,  at  Ha- 
nover or  elsewhere. 

An  affidavit  was  made,  in  support  of 
the  motion,  by  the  defendants'  solicitor, 
stating,  that  since  the  execution  of  the 
commission,  and  the  return  thereof,  he  had 
discovered  new  matter,  which  he  believed 
to  be  material  for  the  cross*examination  of 
the  two  witnesses  before  referred  to,  which 
was  not  known  to  him  or  to  the  defendants 
until  after  the  return  of  the  commission. 

Mr,  Wigram  and  Mr,  Wray,  in  support 
of  the  motion,  insisted,  that  the  Court  had 
a  discretionary  power  in  cases  of  this  de- 
scription, and  referred  to — 

Lord  BacorCs  Orders^  in  Beanies^  p.  30. 

Turbot  v.  ,  8  Ves.  315. 

Campbell  v.  Scougal,  1 9  Ves.  SS^, 
Carter  v.  Draper^  2  Sim.  52. 
Bond  v.  Bond,  4  Sim.  518. 

Sir  Charles  fVetherell,  Mr,  Pembertonf 
and  Mr.  Loftus  Wigram,  for  the  plaintiff, 
did  not  oppose  the  motion,  but  merely 
offered  some  suggestions  as  to  the  terms 
and  conditions  of  the  order — Vaughan  v. 
Worrall{i)  was  referred  to. 

Some  difficulty  having  arisen  in  settling 
the  terms  of  the  order,  the  case  was  again 
mentioned  to  the  Master  of  the  Rolls  on 
the  30th  of  March,  when  the  following 
additional  authorities  were  referred  to : — 
The  Dean  and  Chapter  of  Ely  v,  War^ 

ren,  2  Atk.  189. 
The  same  v.  Stewart,  ibid.  44. 
Smith  v.  Biggs,  5  Sim.  391. 
(1)  «  Mad.  53f. 


A  discussion  took  place,  whether  the 
defendants  were  to  be  confined  to  a  cross- 
examination  of  the  two  witnesses,  or  whe- 
ther they  might  examine  them  on  new 
matters  ;  and,  also,  whether  the  plaintiff 
might  re-examine  the  witnesses. 

April  1. — The  Master  of  thb  Rolls. 
— Since  this  case  was  last  mentioned,  I 
have  caused  the  registrar's  book  to  be 
searched,  and  I  have  obtained  copies  of 
several  orders,  in  which  new  commissions 
for  the  examination  of  witnesses  have  been 
directed  to  be  issued.  The  order  of  Camp^ 
bell  V.  Scougal,  as  it  was  at  first  pro- 
nounced, seems  to  me  to  be  the  only  one, 
the  form  of  which  is  applicable  to  the  pre- 
sent case. 

In  that  case  of  Campbell  v,  Scougal, 
application  was  made  by  the  defendants 
to  suppress  the  depositions  taken  at  Leg- 
horn on  behalf  of  the  plaintiffs,  and  the 
order,  as  it  was  at  first  pronounced,  was 
to  this  effect,  *'  Let  the  defendants  be  at 
liberty  to  sue  out  a  new  commission  for 
the  cross-examination  of  the  plaintiffs' 
witnesses  at  Leghorn,  returnable  without 
delay ;  but  they  are  not  to  examine  any 
new  witness  under  the  said  commission ; 
and  the  commissioners  to  be  named  in 
such  commission  are  to  be  at  liberty,  if 
necessary,  to  swear  one  or  more  interpreter 
or  interpreters,'*  and  so  on — the  common 
direction.  And  then  there  was  ten  days 
notice  to  be  gpiven  of  the  execution  of  such 
commission  to  any  two  of  the  plaintiffs' 
commissioners,  in  case  the  plaintiffs  joined 
in  such  commission.  **  And  it  is  ordered, 
that  the  depositions  of  the  witnesses  al- 
ready examined  be  kept  close;  and  the 
defendants  are  to  state,  upon  affidavit^  the 
names  of  the  witnesses  they  mean  to  cross- 
examine,  and  to  undertake  to  cross-exa- 
mine such  witnesses." 

I'his  was  the  order  pronounced  by  Lord 
Eldon,  adversely  between  the  parties.  On 
a  subsequent  day,  the  7th  of  March,  an 
application  was  made  to  vary  the  minutes 
of  that  order,  and  upon  that  application, 
special  clauses  were  introduced,  which  do 
not  appear  to  be  applicable  to  the  circum- 
stances of  the  present  case.  One  special 
clause  was  this,  *'  Hut  in  case  the  plaintiffs' 
witnesses  shall  not  attend  to  be  cross-exa- 
mined, having  due  notice,  the  defendants 
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are  at  liberty  to  make  proper  affidavits, 
before  the  proper  authority  at  Leghorn, 
to  prove  their  refusal  "  And  there  were 
directions  given,  as  to  the  use  which  was 
to  be  made  of  these  affidavits  at  law  ;  and 
there  was  this  direction,  *'  The  said  com- 
mission is  not  to  be  directed  to  any  of  the 
commissioners  named  in  the  former  com-> 
mission." 

It  appears  from  the  registrar's  book, 
that  these  clauses  were  clauses  which  were 
introduced  in  the  order  made  by  consent 
upon  an  application  to  vary  the  minutes; 
and  I  think  that  this  order,  as  originally 
made,  affords  a  precedent  for  the  order 
which  may  be  made  upon  the  present 
occasion. 

But  it  is  desired,  on  behalf  of  the  plain- 
tiff*, that  he  may  have  leave  to  re-examine 
his  witnesses  upon  the  former  interroga- 
tories, or  upon  new  interrogatories  to  be 
exhibited  at  the  execution  of  the  commis- 
sion to  be  now  issued  ;  and  it  has  become 
necessary,  therefore,  to  consider  what  is 
the  practice  as  to  exhibiting  fresh  interro- 
gatories for  the  examination  of  witnesses 
under  the  commission.  There  is  not,  I 
apprehend,  any  doubt  either  as  to  the 
general  practice  or  the  general  authority 
by  which  that  practice  is  supported.  In 
the  old  orders  made  upon  this  subject — 
the  orders  of  Lord  Bacon — the  examina- 
tion of  witnesses  was  to  be  upon  interro- 
gatories annexed  to  or  inclosed  in  the 
commission  alone.  But  afterwards  it  be- 
came a  general  practice,  by  consent,  as  it 
seems,  to  examine  witnesses  upon  interro- 
gatories exhibited  to  the  commissioners  on 
opening  the  commission.  This  appears  to 
have  been  introduced  by  consent,  and  to 
have  become  the  practice  by  consent,  from 
what  is  stated  in  GUberVs  Forum  Romanum, 
as  well  as  in  Cursus  Cancellarius,  But 
afterwards,  in  the  oath  settled  by  Lord 
Macclesfield  and  Sir  Joseph  Jekyll,  the 
oath  to  be  taken  by  the  commissioners 
before  acting  in  the  commission,  it  is  ex- 
pressed that  they  are  to  examine  on  the 
interrogatories  then  produced,  and  left  with 
them.  Since  that  time  the  practice  has 
been  to  produce  the  interrogatories  at  the 
time  of  opening  the  commission ;  and  it 
appears  to  me,  that  the  counsel,  in  the  case 
of  Catnpbel  v.  Scougal,  misinformed  Lord 
Eldon,   when  they  told   him  it  was   the 


practice  to  feed  the  commissioners  with 
fresh  interrogatories  from  time  to  time. 
Lord  Eldon  stated  that  to  be  contrary  to 
his  notion  of  what  the  practice  was  ;  and  it 
appears  clear,  from  the  authorities  then 
looked  into,  that  he  was  then  misinformed. 

The  practice  seems  to  be  thus — that  on 
the  examination  of  witnesses  before  the 
examiner,  new  interrogatories  may  be  from 
time  to  time  exhibited,  for  the  examination 
of  the  same  or  other  witnesses  up  to  the 
time  of  publication,  but  that  for  the  exa- 
mination of  witnesses  before  commissioners, 
by  leave  of  the  Court,  it  may  be,  that  new 
commissions  may  be  issued  at  the  instance, 
or  new  interrogatories  may  be  exhibited 
on  behalf,  of  persons  who  might,  by  proper 
diligence  and  attention,  have  examined  the 
witnesses  on  the  execution  of  the  first 
commission.  This  appears  to  have  been 
settled  in  a  case  reported  in  Gilbert* s  Re- 
ports,  p.  42,  Andrefvs  v.  Browne  which  is 
also  reported  in  Precedents  in  Chancery  (2). 
Now,  on  such  occasions,  that  is,  where 
applications  are  made  for  new  commissions, 
or  for  leave  to  exhibit  new  interrogatories, 
the  Court  may  adopt  such  precautions  as 
may  be  thought  proper,  according  to  the 
circumstances  of  the  case,  and  may  make 
such  order  as  shall  be  required  for  the 
purpose  of  setting  the  party  right  on  costs. 
In  the  case  of  Coventry  v.  Coventry,  in 
which  I  have  obtained  a  copy  of  the  order, 
and  which  is,  I  think,  reported  in  Dicken*s 
Reports  (d),  it  was  there  thought  right  to  re- 
fer it  to  the  Master  to  settle  the  interrogato- 
ries, and  to  make  them  extend  so  far  as  they 
properly  arise  from  the  matters  in  issue, 
and  no  further.  However,  that  is  the  only 
case  in  which  I  have  found  any  such  order 
as  that  to  have  been  made. 

In  the  present  case,  all  that  is  asked  is 
leave  to  cross-examine  witnesses  that  have 
been  already  examined  by  the  plaintiff, 
and  they  are  named  in  the  application 
which  is  made  ;  and  in  the  absence  of  any 
special  case,  I  do  not  think  it  necessary  or 
right  to  do  more  than  make  an  order  simi- 
lar to  that  which  was  made  in  Campbell  v. 
Scougal,  I  do  not  think  that  it  would  be 
consistent  with  the  practice  of  the  Court, 
or  the  principles  upon  which  the  Court 
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appears  to  have  acted  in  such  cases,  to 
permit  the  plaintifT  to  re-examine  his  wit- 
nesses in  chief,  upon  the  interrogatories 
already  exhibited.  But  it  appears  to  me, 
that  the  plaintifT  is  entitled  upon  a  special 
case  to  exhibit  new  interrogatories  for  the 
examination  of  other  witnesses,  as  to  any 
matters  in  issue  in  the  cause,  and  even  for 
the  examination  of  the  same  witnesses  to 
matters  in  issue  in  the  cause,  which  were 
not  comprised  in  the  former  interrogato- 
ries. If  any  such  special  case  were  made, 
the  commission  would  not  be  such  as  is 
asked  for  in  this  case,  namely,  merely  as 
to  the  cross-examination  of  the  plaintiff's 
witnesses ;  but  it  would  be  for  a  commis- 
sion, in  which  both  the  plaintiff  and  defen- 
dants being  jointly  interested,  the  object 
would  have  to  be  so  stated,  and  the  expense 
would  have  to  be  borne  in  the  usual  way. 
If  no  such  special  case  be  made  (and  I  do 
not  think  the  circumstances  constitute  a 
special  case),  the  order  must  be  such  as 
was  pronounced  in  the  case  of  Campbell  v. 
Scotigal,  before  the  special  direction  was 
introduced  by  the  consent  of  parties. 

His  Lordship  afterwards  made  the  fol- 
lowing observations : — 

I  have  endeavoured,  upon  this  occasion, 
to  inform  myself,  as  well  as  I  could,  of  the 
authority  of  tlie  commissioners.  The  foun- 
dation of  it  seems  to  be  a  case  reported  in 
Cokeys  Reports — a  case  in  the  Star  Chamber 
— but  admitted  to  be,  in  all  respects,  so  far 
as  the  commission  to  examine  witnesses 
was  concerned,  similar  to  cases  in  the  Court 
of  Chancery,  and  you  will  find  it  referred 
to  in  the  fourth  Institute,  The  case  arose 
there  upon  this,  that  upon  the  examination 
of  witnesses,  one  witness  was  desirous  of 
saying  something  that  was  material  to  the 
matter  in  question,  but  that  particular 
thing  not  being  mentioned  specifically  in 
the  interrogatory,  the  commissioner  for  the 
other  party  interposed  to  prevent  his  say- 
ing it ;  and  that  being  brought  before  the 
Court  of  Star  Chamber,  it  was  not  only 
looked  upon  as  irregular  practice,  but  as 
a  considerable  offence.  He  had  interposed 
to  prevent  material  information  being 
given.  Now,  that  was  not  right,  I  conceive, 
for  this  reason — that  the  witness  was,  of 
course,  to  tell  the  whole  truth ;  it  was  the 
truth  relating  to  the  matter,  which  he  had 
no  right  to  suppress  or  keep  back  in  any 


way.  But,  generally  speaking,  though  il 
is  the  duty  of  the  commissioner  to  see 
that  that  which  the  witness  states  is  stated 
fully,  and  by  no  means  to  interfere,  so  as 
to  prevent  him  stating  that  which  belongs 
to  it,  yet  he  is  to  examine  him  upon  the 
interrogatories,  and,  in  that  respect,  his 
duty  is  merely  ministerial.  There  is  no- 
thing but  a  ministerial  duty  in  doing  that. 
If  the  witness  expresses  himself  imperfectly 
or  ambiguously,  I  conceive  it  is  the  du^ 
of  an  honest  commissioner  to  put  forward 
that  in  a  proper  form,  but  then  he  must 
do  it  for  the  purpose  of  satisfying  his  own 
mind,  that  that  which  the  witness  means 
to  say,  is  clearly  said.  I  conceive  that  he 
has  not  authority  to  go  back  to  the  original 
interrogatories,  and  to  examine  the  witness 
upon  those  interrogatories,  but  that  it  is 
his  duty,  if  anything  is  imperfectly  or 
ambiguously  expressed  by  the  witness,  to 
desire  him  to  state  that  clearly.  That  is 
the  impression  I  have. 

The  order  was  as  follows  : — 

That  the  defendants  be  at  liberty  to  take 
out  a  commission  for  the  cross-examination 
of  C.  B.  and  S.  B,  in  the  kingdom  of  Ha- 
nover, returnable  in  five  weeks  from  the 
date  thereof,  the  said  C.  B.  and  S.  B.  hav- 
ing been  already  examined  as  witnesses  for 
the  plaintiff  under  the  commission  sued 
out  by  him;  and  the  plaintiff's  clerk  in 
court  is  to  be  at  liberty  in  six  days  after 
notice  hereof,  to  join  and  strike  commis- 
sioners' names  with  the  said  defendants* 
clerk  in  court,  or  in  default  thereof,  the 
said  defendants  are  to  be  at  liberty  to  take 
out  such  commission  directed  to  their  own 
commissioners.  And  it  is  ordered,  that  the 
said  defendants,  and  also  the  plaintiff,  in 
case  he  shall  join  in  the  said  defendants* 
said  commission,  be  at  liberty  to  name 
eight  commissioners  on  each  side,  with 
liberty  for  each  side  to  strike  out  four  of 
them.  And  it  is  ordered,  that  the  defen- 
dant's also  be  at  liberty  to  take  out  a  du- 
plicate of  such  commission ;  and  in  case 
the  plaintiff  shall  join  in  such  commission, 
he  is  to  be  at  liberty  to  take  out  a  dupli- 
cate thereof.  And  it  is  ordered,  that  four- 
teen days'  notice  of  the  execution  of  the 
said  commission  to  the  plaintiff's  commis- 
sioners, or  any  two  of  them,  be  deemed 
good  notice  to  the  said  plaintiff.    And  the 


HILARY  TERM,  1841. 


«57 


ud  comroisdonere,  after  they  have  enter- 
ed on  the  execution  of  the  said  connnitsion, 
are  to  t>e  at  liberty  to  swear  one  or  more 
interpreter  or  interpreters,  &c.|  and  to  re- 
turn the  depositions  in  the  English  lan- 
guage, and  to  keep  such  depositions  secret 
imtil  publication  shall  duly  pass  in  this 
cause.  And  the  said  commissioners  are  to 
certify  in  what  manner  they  administered 
the  oath  or  oaths  to  such  witness  or  wit- 
nesses respectively  that  shall  be  examined 
under  the  said  commission,  who  cannot 
understand  or  do  not  speak  the  English 
language.  And  it  is  ordered,  that  the  de- 
fendants do  pay  the  plaintiff's  costs  of  and 
relating  to  this  application,  and  of  the  said 
commission  and  the  execution  thereof, 
invading  the  costs,  travelling  and  other 
expenses,  of  the  pliuntiff's  commissioners 
and  solicitors  going  from  this  country  to 
Hanover  and  returning,  attending  the  exe- 
cution of  the  said  commission,  such  costs, 
&c.  to  be  taxed,  &c  But  this  is  to  be 
without  prejudice  to  the  plaintiff's  right  to 
enter  his  rule  and  to  pass  publication,  and 
to  set  down  the  cause  for  hearing  in  the 
same  nMomer  as  if  this  order  had  not  been 
made. 


BA.R* 

Jan.  25 


.} 


WOOD  0.  HITCHINOS. 


Practice, — PUadlng — BM  of  Discovery 
— Answer — Inst^ffifnency^ 

A  bill  was  filed  for  relief  and  for 
disccoery  of  many  facts  not  material  to  the 
relief: — Held,  that  the  plaintiff  was  not  en- 
titled  to  answers  to  interrogatories^  which 
related  to  facts  not  material  to  the  relief; 
and  that^  notwithstanding  the  defendants  had 
answered  some  of  such  immaterial  interroga* 
torieSf  on  the  ground  that  they  contmned 
imputations  upon  their  character. 

Whether  a  party  who  has  presented  an 
appeal  to  the  Privy  Council^  can  sustain  a 
lill  in  this  court  for  discooery  of  further 
evidence  of  the  matters  to  be  adjudicated 
upon  by  the  Frivy  Council — qusBre. 

The  bill  stated  two  papers,  dated  in 
December  18S4,  and  signed  by  Mr.  James 
Wood,  which,  it  was  contended,  constituted 
bis  will,  and  in  which  the  plaintiff  and 
three  other  gentlemen  were  named  as 
Nbw  8srib«,  X— Chanc. 


executors  and  legatees ;  that  James  Wood 
died  in  April  1836,  and  that  shortly  after- 
wards these  two  papers  were  propounded 
by  the  plaintiff  and  the  three  other  gentle- 
men, wtio  were  named  as  executors,  in  the 
Prerogative  Court  of  the  Archbishop  of 
Canterbury,  but  their  validity  was  disputed 
by  the  next-of-kin ;  that  soon  afterwards 
Mr.  Helps,  one  of  the  defendants,  pro- 
pounded another  paper,  dated  in  July 
1 895,  as  a  codicil  to  the  will  of  J.  Wood ; 
that  in  February  1889,  the  Chief  Judge  of 
the  Prerogative  Court  pronounced  against 
the  validity  of  these  various  papers,  thereby 
deciding  that,  so  far  as  regarded  those 
papers,  James  Wood  died  intestate ;  that 
the  plaintiff  and  two  other  of  the  parties 
named  as  executors  appealed  from  ihis 
decision  to  the  Privy  Council ;  and  that  in 
June  1886  limited  letters  of  administration 
to  the  effects  of  James  Wood,  pending  the 
suit  in  the  Prerogative  Court,  were  granted 
by  the  Court  to  Edwin  Maddy,  which 
administration  determined  when  that  suit 
ended. 

This  bill  was  filed  on  the  8rd  of  August 
1889,  by  Sir  Matthew  Wood,  against  the 
other  three  executors,  the  next-of-kin,  the 
legatees  named  in  the  codicil  of  July  1885, 
and  Maddy ;  and  it  prayed  for  a  discovery 
of  the  matters  therein  mentioned,  and  that 
the  personal  estate  of  the  said  testator,  in 
the  hands  of  Maddy,  and  all  other  the 
personal  estates  of  Uie  testator  remaining 
outstanding,  might  be  secured  by  the  Court 
pending  the  said  appeal,  and  any  other 

froceedings  in  the  Privy  Council  or  the 
Prerogative  Court,  touching  the  matters 
aforesaid,  and  until  a  legal  personal  repre- 
sentative of  James  Wood  should  have  been 
duly  constituted ;  and  that  in  the  meantime 
some  proper  person  might  be  appointed  to 
sell  and  dispose  of  the  said  testator's  stock 
in  trade,  &c.  remaining  unsold,  and  to  get 
in  and  receive  the  outstanding  personal 
estate  of  the  testator,  and  the  rents  and 
profits  of  his  leasehold  estates,  and  the 
dividends  of  stock ;  and,  if  necessary  or 
proper,  that  an  account  might  be  taken  of 
the  receipts  and  payments  of  Maddy,  in 
respect  of  the  personal  estate  of  the  tes- 
tator. 

Four  of  the  defendants  put  in  a  joint 
answer,  to  which  seven  exceptions  were 
taken  for  insutiiciency,  on  the  ground  that 
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the  defendants  had  not  answered  several 
interrogatories,  with  regard  to  the  state- 
ments they  had  heard,  and  with  regard  to 
their  suspicions  and  belief  respecting  the 
different  testamentary  papers,  which  James 
Wood  was  stated  to  have  made,  and  with 
regard  to  the  destruction  of  many  papers 
of  that  description,  which  wei^e  reported  to 
have  been  destroyed ;  and  with  regard  to 
the  information  which  they  possessed  re- 
specting those  documents,  and  the  matters 
which  had  been  in  dispute  in  the  Prerogative 
Court,  and  which  were  to  be  adjudicated 
upon  by  the  Privy  Council ;  and  with  re- 
spect to  an  arrangement  which  was  alleged 
to  have  been  come  to  between  the  defen- 
dants ;  and  also  that  the  defendants  had 
not  set  forth  a  schedule  of  the  statements, 
notes,  memoranda,  &c.  which  were  in  the 
possession  of  them,  or  their  solicitors,  re- 
specting the  matters  mentioned  in  the  bill. 
The  defendants  had  answered  several  in- 
terrogatories which  related  to  these  matters, 
on  the  ground  that  the  allegations  or 
charges  on  which  they  were  founded  con- 
tained imputations  on  the  moral  propriety 
of  their  proceedings;  but  they  insisted 
they  were  not  bound  to  answer  those  in- 
terrogatories, and  particularly  that  they 
ought  not  to  set  forth  any  statements  of 
such  information,  documents,  &c.  as  they 
had  obtained  since  the  commencement  of 
the  suit. 

The  Master  had  overruled  the  excep- 
tions, and  the  cause  now  came  before  the 
Master  of  the  Rolls,  upon  exceptions  to  the 
Master's  report. 

Sir  Charles  WetherelU  Mr.  O.  Turner, 
Mr.  Bethellf  and  Mr.  Walker  supported 
the  exceptions,  and 

Mr,  PemberUmy  Mr.  Kindersleyt  and  Mr. 
S.  Sharpe,  appeared  for  the  defendants. 

The  points  which  were  submitted  for 
the  decision  of  the  Master  of  the  Rolls, 
are  stated  in  the  judgment. 

The  Master  of  the  Rolls. — This  case 
has  been  argued  with  great  ability,  and  is 
no  doubt  a  very  singular  case ;  and  I  think 
I  do  not  recollect  ever  having  heard  such 
an  argument,  as  has  almost  necessarily 
arisen  here,  on  a  question  arising  out  of 
exceptions  to  the  Master's  report  on  the 
insufficiency  of  an  answer.  [His  Lordship 
stated  the  case.] 


The  bill  is  framed  in  a  manner  which 
to  me  I  confess  is  perfectly  novel ;  I  never 
saw  a  bill  framed  like  this  that  I  recollect. 
The  relief  which  is  sought  by  the  bill,  is  to 
have  the  property  protected  pending  the 
litigation,  and  a  discovery  is  sought  of 
many  facts.  Almost  all  bills  ask  for  dis- 
covery ;  but  the  great  singularity  of  this 
bill  is,  that  it  asks  a  discovery  of  fisicts,  not 
only  such  facts  as  are  material  to  the  relief 
which  is  prayed  by  the  bill,  but  also  a  dis- 
covery of  very  many  facts  which  are  not 
in  the  least  degree  material  to  that  relief. 
Very  soon  after  the  bill  was  filed,  a  motion 
was  made  to  me  for  the  appointment  of  a 
receiver.  One  of  the  objections  made  to 
that  motion  was,  tlie  frame  of  this  bill.  I 
have  a  perfect  recollection  of  it,  that  this 
bill  was  so  much  a  bill  of  discovery^  that 
it  was  hardly  fit  or  proper  for  this  Court 
to  treat  it  as  a  bill  for  relief.  That  was  one 
of  the  objections  I  had  to  consider,  though 
there  were  several  others.  On  consider- 
ing that  objection,  I  thought,  and  I  believe 
expressed  myself,  that  the  bill  was  impro- 
perly framed  as  a  bill  for  relief;  but,  that 
notwithstanding  the  prayer  for  a  discovery, 
the  title  to  the  relief  appeared  to  me  to  be 
clear,  and  I  therefore  granted  the  receiver : 
and  I  have  a  right  to  consider  that  decision 
as  just,  because  it  was  confirmed  by  the 
Lord  Chancellor,  on  an  appeal  to  him. 
After  this  the  parties  put  in  answers  ;  and 
it  is  perfectly  clear,  and  it  is.  admitted  by 
all  parties,  that  the  answers  which  have 
been  put  in,  do  not  fully  answer  all  the  in- 
terrogatories;  and  it  is  also  admitted, 
that  file  answers  which  have  been  put  in, 
are  answers  to  some  part  of  the  discovery, 
which  by  the  defendants  themselves  is  con- 
sidered to  be  quite  immaterial,  and  irre- 
levant to  the  relief  which  is  sought.  They 
say  they  have  thought  it  right — and  no  one 
can  very  well  dispute  the  moral  propriety 
of  what  they  have  done — they  thought  it 
right  to  answer  such  parts  of  the  matter 
immaterial  to  the  relief,  as  contained  im- 
putations on  their  character;  and  there 
they  stop,  and  then  say  they  intend  to  go  no 
further.  Exceptions  were  filed  to  the  an- 
swers. The  Master  has  overruled  those 
exceptions,  and  now  it  comes  before  me. 

Now,  considering  this  bill  in  the  way  I 
do  consider  it,  and  that  it  is  quite  impro- 
perly framed  for  the  purpose  of  relief  herCf 
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the  question  really  is,  whether  the  plaiDtiff, 
under  the  circumstances  of  this  case,  is,  by 
the  impropriety  of  his  bill,  to  obtain  a  dis- 
covery which  he  could  not  legitimately 
have  had  on  a  bill  for  relief  such  as  this  is. 
That  I  apprehend  really  is  the  first  ques- 
tion ;  and  the  next  question  is,  whether  the 
Court  is  to  be  so  entangled  by  technicalities 
and  form,  as  not  to  do  that  which  the  real 
justice  and  merits  of  the  case  might  re- 
quire. It  is  now  avowed,  though  it  is  not 
stated  in  the  bill — when  I  say  avowed,  it 
is  most  properly  stated — what  is  the  object 
in  view.  What  is  stated  by  the  bill  is, 
that  a  discovery  of  the  several  matters 
stated  by  the  bill,  is  material  and  necessary 
to  the  plaintiflf.  Now,  the  object  stated  is, 
that  it  is — with  regard  to  the  proceedings 
which  are  taking  place  in  the  court  of 
appeal  from  the  Ecclesiastical  Court — that 
it  is  most  material  to  bring  forward  facts, 
which,  if  known,  would  be  taken  into  con- 
sideration by  the  Judicial  Committee,  and 
must  have  a  material  effect  on  their  deci- 
sion. In  the  first  place  I  have  to  observe, 
that  in  my  opinion  a  plaintiff*  has  no  right 
to  mix  up  two  such  distinct  matters  in  one 
suit.  He  has  no  right  to  say,  I  will  main- 
tain a  bill  for  specific  relief,  and  add  to 
that  a  bill  for  discovery,  on  a  matter  which 
is  quite  distinct  firom  that  specific  relief. 
That,  I  think,  he  has  no  right  to  do. 

In  the  next  place,  it  is  a  matter  of  serious 
consideration,  whether  this  Court  has  juris- 
diction to  entertain  such  a  bill  of  discovery, 
if  this  had  been  a  bill  of  discovery,  in  the 

y resent  state  of  things.  No  doubt  the 
udicial  Committee  of  the  Privy  Council 
has,  by  the  act  of  parliament  under  which 
it  is  created,  a  right  to  ask  for  and  claim 
new  matter  and  new  information,  in  respect 
of  the  subject  on  which  it  is  to  adjudicate. 
It  may  do  so  if  it  thinks  fit ;  and,  however 
strange  that  seems  to  our  notions  of  the 
functions  of  a  court  of  appeal — that  it  may 
have  the  means  of  constituting  a  new  case 
on  which  it  is  to  adjudicate,  and  on  which 
adjudication  there  is  no  appeal  whatever — 
however  strange  it  may  seem,  there  is  that 
authority  to  call  for  fresh  facts,  to  direct 
issues,  and  to  have  inquiries.  But  has  it 
ever  been  supposed,  is  there  anybody  who 
has  ever  imagined,  that  an  appellant  in  the 
Privy  CouncH  has  a  right,  without  any  pre- 
vious order  or  adjudication  of  that  Court, 


to  adduce  fresh  evidence  which  that  Court 
might  consider?  If  there  is  to  be  fresh 
evidence  gone  into,  and  if  there  is  to  be 
new  inquiry,  is  not  the  necessity  for  it  to 
be  first  declared  by  the  Court  itself;  and 
until  the  Court  itself  thinks  fit  to  direct, 
and  the  Court  thinks  fit  to  give  leave,  and 
demands  further  evidence,  can  any  party 
say  he  has  a  right  to  produce  such  evi- 
dence, and  that  the  Court,  when  it  is'pro- 
duced,  must  receive  it?  I  apprehend  there 
is  nothing  of  that  kind.  It  has  been  ob- 
served, and  I  believe  with  perfect  truth, 
that  no  Judge  who  ever  sat  in  that  court 
on  an  appeal,  ever  yet  thought  it  a  proper 
exercise  of  his  discretion  to  call  for  such 
new  evidence ;  and  no  instance  has  occur- 
red where  any  further  evidence  has  been 
produced ;  and  certainly  it  does  appear  to 
me,  that  the  party,  without  leave,  without 
a  previous  adjudication,  or  without  a  pre- 
vious order  of  the  Court,  has  no  right  to 
say,  that  fresh  evidence  shall  at  his  demand 
be  produced.  Therefore  to  ask  for  dis- 
covery on  a  bill  of  this  nature,  to  make  out 
a  case  of  this  nature  before  the  Judicial 
Committee  of  the  Privy  Council,  when  no 
leave  has  been  given  to  adduce  fresh  evi- 
dence, is  a  different  case  from  what  it 
would  have  been,  if,  on  the  considera- 
tion of  such  evidence  as  was  before  it^ 
the  Judicial  Committee  had  determined  it 
was  necessary  for  the  justice  of  the  case  to 
produce  fresh  evidence.  If  an  order  of 
the  Privy  Council  had  been  made,  I  must 
own  I  should  a  long  time  have  hesitatedf 
before  I  came  to  the  conclusion,  that  this 
Court  has  a  proper  jurisdiction  to  act  in 
aid  of  such  an  adjudication, — of  affording 
discovery,  if  discovery  was  to  be  had,  on 
that  prayer.  It  is  not  necessary  to  come 
to  any  conclusion  on  that  question,  on  the 
one  side  or  the  other.  But  I  cannot  help 
saying,  as  at  present  advised,  that  a  party 
desiring  to  produce  evidence,  but  having 
no  order  of  the  Judicial  Committee  for  that 
purpose,  has  not  a  right  in  this  court  to 
file  a  bill  of  discovery  for  that  evidence  on 
a  mere  speculation.  For  anything  that 
appears  to  the  contrary,  the  Judicial  Com- 
mittee may  be  perfectly  satisfied  with  the 
evidence  adduced  in  the  court  below,  and 
may  think  fit  to  decide  on  that  evidence, 
notwithstanding  that  there  was  a  bill  of 
discovery  filed  and  answered  in  this  court. 
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I  say  it  is  not  necessary  to  decide  on  these 
points,  because  1  have  to  look  at  the  par* 
ticular  nature  of  this  case,  and  see  how  it 
is  stated  on  a  bill  such  as  this  is. 

The  party  having  submitted  to  answer, 
lind  having  in  part  answered,  I  confess 
that  is  the  only  difficulty  I  have  had  in  the 
consideration  of  this  case,  from  the  first 
opening  of  it ;  and  then  it  comes  to  what 
I  have  alluded  to  before,  is  the  Court,  when 
it  sees  that  the  discovery  ought  not,  under 
the  circumstances  stated,  to  be  afforded-— 
when  it  is  apparent  that  the  subject  of  dis- 
covery is  wholly  and  altogether  immate« 
rial  to  the  relief  sought  by  the  bill— is  the 
Court  to  be  so  bound  by  technicalities  as 
that,  because  the  party  has  answered  at  all, 
he  must  be  held  bound  to  answer  com* 
pletely?  That  is  a  question  which  I 
admit  has  created  some  difficulty  in  my 
mind.  I  do  not  pronounce  my  opinion  on 
it  without  some  hesitation ;  but  I  am  of 
opinion  I  ought  not  to  compel  the  party  to 
answer  completely,  because  he  has  answer- 
ed as  far  as  he  has.  And  being  of  that 
opinion,  and  that  the  discovery  thereby 
sought  is  wholly  immaterial  and  irrelevant 
to  any  purposes  that  can  be  answered  in 
this  court,  and  that  this  bill  cannot  be 
sustained  as  an  independent  bill  for  dis- 
covery in  aid  of  the  proceedings  in  the 
Judicial  Committee,  I  think,  under  these 
circumstances,  1  ought  to  overrule  the  ex- 
ceptiona  which  are  made  to  the  Master's 
report, 

M.R.    \ 
March  4.  /      """'"^  "•  "*■• 

Practice. — Trustees — Interest — Costs. 

The  executrix  of  a  willt  under  which  she 
was  entitled  for  life  to  the  income  of  the  re* 
aduary  estaie^  omitted  to  invest  a  portion  of 
what  was  afterwards  declared  to  be  part  of 
her  testator's  assets,  on  the  supposition  that 
she  was  absolutely  entitled  to  it.  In  a  suit 
by  the  residuary  legatees  after  her  decease, 
her  estate  was,  under  the  circumstances,  only 
charged  with  4/.  per  cent,  upon  the  balance 
due  from  her  estate,  from  the  time  tf  the  death 
to  the  payment  of  the  balance  into  court. 

This  was  a  suit  instituted  for  the  pur- 
pose of  administering  the  estate  of  Thomas 
Hardcastle,  who  di^  in  July  1789.     He 


made  his  will  shbrtly  before  his  death, 
and  thereby  gave  the  income  of  all  his  re* 
siduary  estate  to  his  wife,  for  life,  and  after 
her  decease  the  residue  was  to  be  divided 
equally,  between  his  nephew  John  Hard- 
castle, and  his  niece  Elisabeth  Havnea. 
And  the  testator  directed  that  a  trade,  in 
which  he  was  interested  in  partnerdiip 
with  other  persons,  should  be  carried  on 
by  his  pers<mal  representative,  for  the 
benefit  of  his  wife,  during  her  life,  and  then 
for  the  benefit  of  his  residuary  legatees. 

The  testator's  widow  acted  as  his  exe- 
cutrix, and  died  in  December  1826. 

This  suit  was  instituted  some  time  after- 
wards, and  the  representatives  <^the  resi- 
duary legatees  sought  to  charge  the  estate 
of  the  testator's  widow  with  some  profits 
arising  from  the  trade^  which  she  had  ap- 
plied for  her  own  use ;  and  also  to  charge 
her  with  other  sums  of  money,  for  whidi 
it  was  contended  by  her  representatives 
that  her  estate  was  not  liablew  The  will 
was  obscurely  expressed,  and  the  widow 
had  obtained  a  decision  of  the  Master  of 
the  Rolls  in  her  favour ;  but,  upon  appeal 
to  the  Lord  Chancellor,  that  decision  was 
reversed.  The  balance  which  was  ulti- 
mately found  due  from  her  estate,  was 
paid  into  court,  partly  in  January  1836, 
and  the  remainder  in  August  1840. 

The  cause  now  came  on  for  further  di- 
rections ;  and  it  was  contended  on  behalf  of 
the  representatives  of  the  residuary  leg»- 
tees,  that  they  were  entitled  to  have  the 
benefit  of  sudi  sum  as  might  have  been 
purchased,  if  the  proper  investments  had 
been  made  by  the  widow,  at  the  times  at 
which  they  ought  to  have  been  respectively 
made ;  or,  if  not,  then  tiiat  they  were  en- 
titled to  have  interest  at  5L  per  cent,  from 
the  time  of  Mrs.  Hardcastie*s  death,  tiD 
the  balance  which  was  ultimately  fimnd 
due  had  been  actually  paid  into  court; 
and  they  also  contended,  that  the  estate  of 
Mrs.  Hardcastle  ought  to  bear  the  costs 
of  the  suit. 

Mr.  BetkeU  and  Mr.  L.  Wigram  ap- 
peared for  the  plaintiff,  and — 

Mr.  Pemberton  and  Mr.  Lloyd,  for  ^bm 
representative  of  Mrs.  Hardcastle. 
Franklin  v.  Frith,  8  Bro.  C.C.  438. 
Bick  V.  Motly,  2  MyL  &  K.  Sift ;  s.  c. 
4  Law  J.  Rep.  (n.s.)  Chanc.  63 — 
were  cited. 
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The  Mastbr  of  ths  Rolls  said,  that 
there  was  quite  sufilcient  doubt  about 
the  construction  of  the  will  to  induce  the 
testator's  widow  to  believe  that  she  was 
right  in  acting  as  she  had  acted ;  and,  un- 
der the  circumstances  of  the  case,  he  should 
only  charge  her  estate  with  interest  at  4L 
per  cent.,  upon  the  balance  which  was 
found  due  from  her,  from  the  time  of  her 
death  up  to  the  time  when  the  balance  was 
paid  into  court,  and  should  give  no  costs 
to  either  side. 


L.C. 
Mardi 


STRICKLAND  0.  STRICKLAND. 


Sl.J 
Practice, — Commission — New  Orders. 


Where  a  plaintiff  files  a  repUeation^  btU 
does  not  senae  the  subpoena  to  rejoin^  or  serve 
am  order  for  a  commission  to  examine  wit' 
nesses,  until  after  the  expiration  of  three 
weeks  from  the  date  of  the  replication^  the 
Court  will  not  order  the  bill  to  be  dismissed* 
Seroble — The  defendant  ought  to  discharge 
the  order  obtained  for  the  issuing  of  the  com^ 
mission  for  the  examination  of  witnesses. 

In  this  case,  the  replication  was  61ed  on 
the  27th  of  January  1841,  the  subpoena  to 
rejoin  was  served  on  the  20th  of  February, 
an  order  for  a  commission  to  examine 
witnesses  was  obtained  by  the  plaintiff 
on  the  20th  of  February,  and  served  on 
die  23rd  of  February.  On  the  1st  of  March, 
notice  of  motion  was  given  for  the  8th  of 
Marchy  by  the  defendant  to  the  plaintiff, 
to  dismiss  the  bill  for  want  of  prosecution, 
which  the  Master  of  the  Rolls  refused, 
without  costs. 

This  was  an  appeal  from  the  decision  of 
the  Master  of  the  Rolls. 

Mr.  Wigram,  Mr.  Wakefield,  and  Mr. 
ShadweU,  in  support  of  the  appeal. — The 
order  for  a  commission  having  been  served 
at  a  distance  of  twenty-seven  days  from 
the  filing  of  the  replication,  cannot,  accord- 
ing to  the  17th  ordec  of  1831,  be  con- 
sidered a  proceeding  in  the  cause:  the 
"special  order  to  the  contrary,"  spoken  of 
in  the  17th  of  the  new  orders  of  1831, 
means  a  special  case  to  die  contrary :  the 
present  case  comes  within  the  rule  where 
no  commission  is  required  by  the  plaintiff; 
and  the  court  below  ought  to  have  granted 


the  order  sought  by  the  defendant's  notice 
of  motion. 

The  following  cases  were  cited  in  sup- 
port of  the  motion : — 

Femes  v.  Hutchinson,  1  Russ.  &  Myl. 

22. 
Walmsley  v.  Froude,  ibid.  334. 
Williams  v.  Janaway,  6  Sim.  77. 
Crooke  V.   TVcry,  3  Myl.  &  Cr.  168. 
Smith  V.  Oliver,  ibid.  165. 
Anon.  5  Sim.  497 ;  s.  £.  nom.  Ward  v. 

Smith,  3  Law  J.  Rep.  (n.s.)  Chanc. 

240. 
White  V.  Snnth,  1  Keen,  381 ;  s.  c.  6 

Law  J.  Rep.  (n.s.)  Chanc*  33. 
Rayson  v.  Lees,  1  Keen,  14;  s.  c  5 

Law  J.  Rep.  (n.s.)  Chanc.  202. 

The  Lord  Chancellor  observed,  that 
the  case  of  White  v.  Simth  was  in  ac- 
cordance with  his  views  of  the  practice ; 
and  in  the  case  before  him,  all  that  appeared 
was,  that  in  some  particulars  the  plaintiff 
did  not  comply  widi  the  17th  <^  the  new 
orders  of  1831,  and  no  part  of  that  order 
said,  that  in  every  case  of  non-compliance 
you  roust  dismiss  the  biU.  His  Lordship 
added,  that  the  defendant  might  dispose  of 
the  irregularity  by  discharging  the  order 
for  the  commission,  but  he  could  not  ac- 
quiesce in  the  order  obtained  by  the  plain- 
tiff, and  complain  of  it  at  the  same  time. 

Motion  refused. 


L.C.        1 

March  26,31./    '^^  ^^  ^^^^ 

Interpleader  —  Attornment — Devisees — 
HeirS'Ot'Law. 

A,  after  the  death  of  his  landlord  B^  at 
the  request  of  C,  and  others  claiming  to  be 
co^devisees  of  B*s  estates,  under  an  alleged 
will  of  B,  signed  an  account  m  writing,  ad- 
mitting the  amount  of  rent  due  from  A.  to  B, 
or  his  estate.  A.  shortly  afterwards,  on  the 
representation  of  C.  and  others,  the  co- 
devisees,  that  they  were  entitled  to  the  whole 
of  B's  estates  under  such  will,  paid  rent  and 
attorned  to  them,  believing  such  representa- 
tion to  be  true : — Held,  that  A.  (against 
whose  goods  and  chattels  process  ofdistreu 
had  been  issued  by  the  devisees  claiming  under 
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€m  alleged  will  of  B^  and  against  whom 
proceedings  were  threatened  by  the  co-ltehrs' 
at'lan  of  B,  to  compel  payment  to  them  of 
the  rent  which  had  accrued  due  from  him  in 
respect  of  the  premises  in  his  occupation,) 
was  entitled  to  fie  a  bill  of  interpleader 

against  the  two  parties. 

« 

Tlie  bill  in  this  case  was  filed  on  the 
9th  of  March  1 841,  by  Thomas  Jew,  against 
Sir  Mfitthew  Wood,  bart,  and  certain  other 
persons  named  therein,  claiming  as  devisees 
of  the  real  estates  of  James  Wood,  deceased, 
and  against  other  persons  claiming  as  heirs- 
at*law  of  the  same  person. 

It  appeared,   that  in  February  1831, 
James  Wood  demised  a  messuage  and  pre- 
mises, part  of  his  real  estate  situate  at 
Gloucester,  to  the  plaintiff,  from  the  i^5th 
of  March  1831,  at  the  yearly  rent  of  28/., 
and  the  plaintiff  had  ever  since  been  in 
possession  as  the  tenant  thereof,  from  year 
to  year,  at  that  rent.     James  Wood  died 
on  the  20th  of  April  1 836,  and  thereupon 
the  defendant  Wood,  and  the  other  defen- 
dants claiming  under  the  will  of  J.  Wood, 
alleged,  that  by  that  will  they  had  become 
seised  of  the  reversion  and  inheritance  of 
the  demised  premises,  expectant  on   the 
determination   of   the  plaintiff's  interest 
therein,  and  that  they  were  entitled  to  the 
rent  to  accrue  due  from  the  plaintiff  for 
the  same,  from  the  time  of  the  death  of 
J.  Wood.     AAer  J.  Wood's  decease,  and 
in  May  1836,  the  plaintiff  signed  an  ac- 
count and  acknowledgment  in  writing,  of 
the  amount  of  rent  due  from  him  to  the 
defendant  Wood,  and  his  co-defendants, 
the  devisees  under  the  will  of  J.  Wood, 
deceased,  of  the  premises  in  the  plaintiff's 
occupation.     The   plaintiff,   in  the  same 
month  of  May  1 836,  was  requested  by  the 
defendant  Wood,  and  his  co-devisees,  to 
attend  a  meeting  of  persons  who  were  ten- 
ants of  J.  Wood  at  the  time  of  his  decease, 
and  the  plaintiff  accordingly  attended  such 
meeting,  whereat  the  defendant  Wood  and 
his  co-devisees,  and  most  of  the  tenants  of 
the  said  J.  Wood,  deceased,  were  present, 
when  the  defendant  and  his  co-devisees 
represented  to  the  parties  assembled  at 
such  meeting,  that  they  were  entitled  to 
the  real  esutes  of  the  said  J.  Wood  under 
his  will.     The  plaintiff  believed  such  re- 
presentation to  be  true,  and  was  induced, 


at,  or  immediately  aAer  the  meeting,  by 
the  defendant  Wood,  and  his  co-devisees, 
to  pay  them  the  rent  due  in  respect  of  the 
premises  in  his  occupation;  the  plaintiff 
then  believing  that  those  persons  were,  by 
virtue  of  the  will  of  J.  Wood,  seised  in  fee 
of  the  reversion  and  inheritance  of  the 
premises  then  in  the  plaintiff's  occupation, 
expectant  on  the  determination  of  his  in- 
terest therein.  On  the  20th  of  February 
1839,  the  Judge  of  the  Prerogative  Court 
of  the  Archbishop  of  Canterbury  delivered 
judgment  in  a  cause  depending  in  that 
court,  in  which  the  validity  of  the  will  of 
J.  Wood,  deceased,  so  far  as  the  same  re- 
lated to  his  personal  estate,  came  in  ques- 
tion ;  and  he  refused  probate  of  the  6r8t 
part  of  the  will,  which  was  written  on  a 
separate  paper  from  the  residue  of  the  will, 
though  referred  to  by  the  other  testamen- 
tary paper.  In  March  1839,  the  soh'dtors 
for  such  of  the  several  defendants  as  claim- 
ed to  be  the  co-heirs-at-law  of  J.  Wood, 
served  a  notice  in  writing  on  the  plaintiff, 
stating  that  the  plaintiffs  payment  of  rent 
*  to  any  other  persons  than  the  co-heirs-at- 
law  of  J.  Wood,  or  their  authorized  agents, 
would  not  be  considered  a  discharge  for 
the  sum.  On  the  13th  of  August  1839, 
the  agent  of  the  defendant  Wood  and  the 
other  devisees,  sent  a  letter  to  the  plaintiff, 
requiring  him  to  pay  to  such  agent  the 
rent  then  due  from  the  plaintiff,  in  respect 
of  the  premises  in  his  occupation. 

The  last  payment  by  the  plaintiff  for 
rent,  was  made  to  the  agent  of  the  de- 
visees on  the  3rd  of  February  1838,  in 
respect  of  rent  accruing  due  on  the  29th 
of  September  1837.  On  the  15th  of  June 
1840,  the  defendant  Wood  levied  a  distress 
on  the  plaintiff's  goods  being  on  and  about 
the  demised  premises  for  the  sum  of  1 7/. 
10«.,  the  amount  of  rent  due  for  the  same 
on  the  25th  of  March  1 840,  and  the  plain- 
tiff afterwards  duly  replevied  the  goods, 
and  on  the  3rd  of  February  1 841  issue  was 
joined  in  the  pleas  in  the  said  suit,  and 
notice  of  trial  was  afterwards  served  therein* 

The  bill  prayed,  that  Uie  defendants 
might  interplead  together,  and  that  the 
plaintiff  might  be  at  liberty  to  pay  the 
amount  of  rent  then  due  from  him,  and 
what  might  aflerwards  accrue  due  from 
him,  into  court;  that  on  such  payment 
being  made,  the  defendant  Wood  might  be 
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restrained  from  proceeding  further  in  the 
action  of  replevin;  and  the  bill  furtlier 
prayed,  that  all  the  other  defendants  might 
be  restrained  from  levying  any  distresses, 
and  from  commencing  an  action  to  compel 
payment  of  the  rent  then  due,  or  thereafter 
to  accrue  due. 

The  answer  of  the  defendant  Wood, 
which  was  filed  early  in  March  1841,  and 
was  the  only  answer  put  in  to  the  bill, 
stated,  that  Messrs.  Whitcombe  and  Helps 
as  the  attomies  and  agents  of  the  alleged 
co-heirs-at-law,  in  certain  actions  of  eject- 
ment brought  by  them  against  the  defen- 
dant Wood,  and  the  other  devisees,  for 
recovery  of  parts  of  the  real  estates  of 
J.  Wood,  deceased,  were  privy  to,  and  as- 
sisting in  the  filing  of  the  present  bill, 
and  in  the  proceedings  in  this  suit.  On 
the  15th  of  March  1841,  a  motion  was 
made  before*  his  Lordship,  the  Master  of 
the  Rolls,  on  behalf  of  the  defendant  Wood, 
for  the  dissolution  of  an  injunction  which 
had  been  previously  granted  by  his  Lord- 
ship, restraining  the  defendant  Wood  from 
further  proceedings  in  the  action  of  re- 
plevin. 

On  behalf  of  the  defendant  Wood,  it  was 
urged,  that  the  case  was  one  of  collusion 
between  the  plaintiff  and  the  co-heirs  of 
the  deceased  J.  Wood;  that  the  tenant  had 
attorned' to  the  devisees  under  the  will 
of  J.  Wood,  and  had  a  case  to  make  at 
law  distinct  from  that  of  title;  that  the 
plaintiflT  ought  to  have  come  to  the  Court 
immediately  afler  the  distress  was  made ; 
that  the  devisees  and  the  co-heirs  were  not 
claiming  the  same  debt,  inasmuch  as  the 
former  claimed  the  rent  under  the  attorn- 
ment of  the  plaintiff,  whilst  the  latter 
claimed  it  in  respect  of  use  and  occupation ; 
and  it  was  insisted  that  the  attornment  by 
the  plaintiff  was  an  acknowledgment  of  the 
title  of  the  defendant  Wood,  and  his  co- 
devisees. 

On  behalf  of  the  defendant,  the  follow- 
ing cases  were  cited  before  the  Master  of 
the  RolUi  :— 

Clarke  v.  Byne^  19  Ves.  888,  h. 

Dungey  v.  Angwt^  2  Ves.  jun.  804. 

Smith  V.  Target^  2  Anstr.  529. 

Johnson  v.  Atkinson^  8  Anstr.  799. 

Crawshayv.  Thomton,2  Myl.  &  Cr.  1 ; 
s.  c.4LawJ.  Rep.(N.s.)Chanc.  177. 

PofMf  V.  Smith,  5  B.  &  Aid.  850. 


On  behalf  of  the  plaintiff,  the  ciases  of — 
Rogers  v.  Pitcher,  6  Taunt.  202. 
Gregory  v.  Doidge,  8  Bing.  474 ;  s.  c. 
4  Law  J.  Rep.  C.P.  159— 
were  cited. 

On  the  19th  of  March,  the  Master  of 
the  Rolls  delivered  the  following  judg- 
ment : — 

The  Master  ob  the  Rolls. — In  this 
case  the  plaintiff  is  tenant  from  year  to 
year  of  a  portion  of  the  real  estate  of  the 
late  James  Wood :  his  tenancy  began  in  the 
year  1881,  the  landlord  died  in  April  1886, 
leaving  a  will,  the  validity  of  which  is  nowin 
dispute,  so  that  it  is  not  now  known  whether 
he  died  testate  or  intestate ;  and  the  rent 
which  is  due  from  the  plaintiff,  and  which 
he  admits  to  be  due,  is  now  claimed  both 
by  the  devisees  under  the  alleged  will,  and 
by  the  co-heirs  under  the  alleged  intestacy. 
The  devisees  have  levied  distresses,  and  the 
co-heirs  have  appeared  and  declared  their 
intention  to  hold  the  plaintiff  answerable  to 
them  ;  and  the  rent  reserved  by  the  lease  of 
J.  Wood,  being  in  demand  by  both  parties, 
and  the  rent  of  the  land  in  which  the  plain- 
tiff has  no  interest,  being  the  only  subject 
of  contention,  the  case  is  a  proper  case 
for  interpleader,  unless  there  be  some 
special  circumstances  to  make  it  otherwise ; 
and  the  plaintiff  is  entitled  to  the  relief  he 
prays,  if  he  be  not  precluded  by  some  act 
or  omission  of  his  own.  It  has  been  argued, 
that  the  plaintiff  is  not  entitled  to  relief, 
because  of  his  delay  in  filing  the  bill  afler 
he  had  received  notice  of  the  conflicting 
claims,  and  because  of  his  attempting  to 
defend  himself  at  law,  and  still  more  be- 
cause of  his  alleged  collusion  with  the  de- 
fendants, the  co-heirs,  to  whose  purposes 
it  was  argued  he  had  lent  himself  in  this 
proceeding.  It  does  not  appear  to  me 
there  has  been  any  improper  delay ;  and 
though  I  had  some  hesitation  at  first,  I 
think  the  defence  set  up  at  law  ought  not 
to  preclude  the  plaintiff  from  relief  in  this 
court.  I  have  felt  more  difficulty  as  to 
the  supposed  connexion  between  the  plain- 
tiff and  the  co-heirs.  It  seems  that  the 
expediency  of  instituting  this  suit  was  sug- 
gested to  the  plaintiff  by  the  solicitor  of 
Mr.  Wilkins,  the  tenant  of  another  portion 
of  the  land  in  dispute  between  the  devisees 
and  the  co-heirs  of  J.  Wood,  who  had  filed 
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a  bill  for  the  like  purpose,  and  had  obtain- 
ed an  injunction,  and  the  solicitor  for  Mr. 
Wilkins  being  the  attorney  of  the  co-heirs, 
an  action  of  ejectment  was  brought  by  them 
to  recover  the  land  in  question ;  and  the 
effect  of  the  bill  of  interpleader  beings  if 
successful,  such  as  to  answer  an  alleged 
purpose  of  tlie  co-heirs,  it  is  said  some 
connexion  at  least,  if  not  collusion,  must 
necessarily  be  inferred  from  the  conduct 
which  was  pursued.  The  devisees  naturally 
desired  to  avoid  anything  that  may  bear 
the  appearance  of  their  being  turned  out  of 
possession,  and  it  is  their  avowed  object  to 
procure  as  speedily  as  possible  an  exami- 
nation, in  open  court,  of  the  witnesses  who 
are  to  prove,  as  they  suppose,  the  validity 
of  the  will ;  and  not  being  able  to  force  on 
a  trial  of  ejectment,  in  which  they  do 
not  deny  the  title  could  be  better  proved, 
they  insist  on  their  right,  and  allege  it 
to  be  an  important  object  to  them,  to  pro- 
ceed on  their  avowry  in  the  action  of  re- 
plevin, and  they  impute  to  the  co-heirs  a 
desire  to  turn  them  out  of  possession,  and 
to  postpone  the  examination  of  the  witnesses 
in  open  court,  till  some  proceedings  else- 
where have  been  brought  to  a  conclusion, 
and  they  allege  the  plaintiff*  in  this  cause  is 
assisting  in  that  object. 

The  co-heirs  do  not  deny  their  intention 
to  postpone  the  trial  of  the  ejectment,  but 
they  assign  a  totally  different  motive ;  and 
if  it  be  true  that  their  only  motive  is  such 
as  is  alleged,  the  motive  does  not  appear 
to  me  to  be  unreasonable.  On  these  points 
I  have  no  means  of  forming  any  opinion ;  the 
circumstances  are  such  as  of  themselves 
rather  lead  to  a  conjecture  that  the  plaintiff* 
may  be  about  to  aid  the  purposes  of  the  co- 
heirs, but  I  think  that  the  aflSdavits  are 
such  as  to  make  it  impossible  for  me  to 
come  to  that  conclusion ;  the  continuance 
of  the  injunction  therefore  depends  on 
whether  this  is  a  proper  case  for  inter- 
pleader. The  special  circumstances  relied 
oo,  are  those  which  tend  to  shew,  that  after 
the  death  of  J.  Wood,  the  plaintiff*  had 
formed  and  commenced  a  nevf  holding  un- 
der the  devisees ;  and  however  doubtful  it 
may  be,  whether  under  the  circumstances 
a  new  holding  commenced  or  not,  that  it 
is  a  question  raised  in  a  case  subsisting 
between  the  plaintiff*  and  the  devisees,  and 
independently  of  the  question  of  title  sub- 


sisting between  the  devisees  and  the  co- 
heirs, and  to  be  determined  on  the  plaintiff^s 
behalf,  by  the  establishment  of  a  case  £>r 
himself  against  the  devisees ;  and  the  mere 
existence  of  such  a  question  is  argued  in 
truth  to  preclude  the  plaintiff*  from  his 
right  to  bring  the  bill  of  interpleader.  I 
cannot  however  think,  that  the  mere  sug- 
gestion of  a  question  between  the  plaintiff* 
and  one  set  of  defendants  to  a  bill  of  inter- 
pleader, is  a  sufficient  bar  to  any  relief 
being  given  by  the  bill.  It  is  evident,  in 
this  case,  the  question  of  title  between  the 
devisees  and  the  co-heirs  is  the  whole 
substantial,  if  not  the  only  existing  ques- 
tion between  the  parties ;  the  answer,  though 
it  states  the  transactions,  said  to  amount 
to  an  attornment,  does  not  insist  on  them 
as  affording  a  distinct  subject  of  daim.  In 
argument,  indeed,  the  point  has  been  stre- 
nuously brought  forward ;  but,  under  such 
circumstances,  I  consider  it  to  be  my  duty 
to  look  at  the  facts  out  of  which  the  ques- 
tion arises,  for  the  purpose  of  seeing  and 
considering  whether  there  is  such  a  question 
to  be  tried,  at  to  preclude  the  plaintiff*  from 
seeking  the  relief  he  now  asks  for.  In 
the  case  of  Clarke  v.  Byne^  an  attornment 
was  relied  on  as  disentitling  the  plaintiff 
to  maintain  a  bill  of  interpleader,  but  the 
demurrer  in  that  case  was  overruled ;  and 
being  of  opinion  that  the  attornment  in  this 
case  (if  such  it  was,)  could  not  give  to  the 
devisees  against  the  plaintiff  any  claim  or 
title,  independently  of  that  which  they 
claim  as  devisees,  it  does  not  appear  to  me 
there  is  in  fact  any  question  to  be  tried, 
but  that  of  the  title  between  the  devbees 
and  the  co-heirs ;  and  considering  this  to 
be  a  proper  case  for  interpleader,  I  most 
refuse  to  discharge  the  order  for  the  in« 
junction. 

The  defendant  Wood  appealed  from  the 
decision  of  the  Master  of  the  Rolls. 

Mr.  O.  TWn^and  Mr.  Walker^  in  sup- 
port of  the  appeal,  contended,  that  there 
had  been  no  deception  or  fraud  practised 
on  the  part  of  the  defendant  Wood,  in  ob- 
taining the  attornment  of  the  plaintiff:  that 
the  circumstances  of  the  case  of  Cramthoff 
V.  Thornton  applied  very  generally  to  the 
present  case  :  that  the  delay  of  the  plaintiff 
in  filing  this  bill,  ought  not  to  induce  the 
Court  to  assist  him  ;  the  defendant  Wood 
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having  levied  the  distress  on  the  plaintiff's 
goods  as  long  since  as  the  month  of  June 
1840,  and  prosecuted  the  same  with  due 
diligence  on  his  part,  that  a  case  of  collu- 
sion between  the  plaintiff  and  the  co-heirs- 
at-law  was  made  out  in  the  defendant 
Wood's  answer :  that  in  the  cases  o£ Rogers 
V.  Pitcher  and  Gregory  v.  Doidge^  there 
was  either  misrepresentation  or  conceal- 
ment of  facts :  that  the  Master  of  the  Rolls, 
in  the  court  below,  did  not  profess  to  give 
any  opinion  on  the  cases  already  mentioned, 
but  appeared  to  be  strongly  impressed  with 
the  case  of  Clarke  v.  Byne, 

Mr,  Wigram  and  Mr,  C,  C,  Barber^  for 
the  respondent,  contended,  that  the  case 
before  the  Court  was  clearly  one  of  inter- 
pleader, according  to  the  doctrine  laid  down 
in  Crawshay  v.  ThomUm^  a  case  which  was 
not  disputed :  that  no  rent  had  been  paid  by 
the  plaintiff  since  so  far  back  as  the  month 
of  September  1 837  :  that  it  was  the  appel- 
lant in  reality,  and  not  the  respondent,  who 
had  been  guilty  of  laches ;  and  that  the  case 
of  Rogers  v.  Pitcher  was  directly  in  point, 
and  in  favour  of  the  respondent,  the  tenant 
in  that  case  having  been  ignorant,  when  he 
paid  his  rent,  of  certain  material  facts. 

The  Lord  Chancellor,  aAer  shortly 
stating  the  facts,  p'roceeded  as  follows : — An 
important  question  exists  between  the  co- 
defendants,  viz.  whether  there  has  been  a 
good  testamentary  disposition  of  the  pro- 
perty in  the  occupation  of  the  plaintiff  by 
James  Wood ;  and  the  case  before  me  would 
be  clearly  one  of  interpleader,  if  the  parti- 
cular circumstances  and  dealings  alleged  as 
having  taken  place  between  the  plaintiff 
and  the  devisees  had  not  occurred.  [Here 
his  Lordship  read  the  passage  in  the  an- 
swer, admitting  the  payment  of  rent  by  the 
plaintiff,  under  the  belief  that  the  repre- 
sentation made  by  the  defendant  Wood, 
that  he  and  the  other  persons  named  by 
him  at  the  meeting,  were  the  devisees  of 
the  real  estates  of  J.  Wood,  was  true.]  The 
plaintiff  says,  he  paid  his  rent  to  the 
defendants  Wood,  Osborn,  Surman,  and 
Chad  born  (since  deceased),  for  a  certain 
length  of  time,  but  afterwards  declined  to 
pay  any  further  rent  to  those  persons, 
having  received  notice  from  the  co-heirs- 
at-law  of  J.  Wood,  that  if  he  made  any 
farther  payments  on  account  of  rent  to 
New  Series,  X.— Chanc. 


any  persons,  other  than  themselves,  he 
would  be  held  liable  to  pay  the  same  over 
again.  These  are  the  circumstances  that 
raise  the  question,  whether  this  is  a  case  of 
interpleader.  Proceedings  by  way  of  dis- 
tress are  then  commenced  by  the  defendant 
Wood,  to  obtain  payment  of  the  rent  alleged 
to  be  due  to  him,  and  on  application  to  the 
Master  of  the  Rolls,  on  behalf  of  the  plain- 
tiff, an  injunction  is  granted  against  any 
further  proceeding  in  the  process  of  dis- 
tress, on  the  plaintiff  paying  into  court 
the  amount  of  rent  due  from  him.  No 
question  arises  here  as  to  the  doctrine  laid 
down  in  Crawshay  v.  Thornton,  and  the 
present  case  widely  differs  from  that  case 
in  its  circumstances. 

The  question  is,  whether  the  facts  stated 
in  the  answer  shew,  that  there  is  a  sub- 
stantial case  to  be  tried  between  the  plain- 
tiff and  the  devisees  claiming  under  the 
alleged  will  of  J.  Wood.  Several  cases  were 
cited  on  the  part  of  the  defendant  Wood, 
during  the  arguments,  for  the  purpose  of 
shewing  that  what  had  taken  place  between 
the  plaintiff  and  the  devisees  under  the 
alleged  will,  precluded  the  plaintiff  from 
disputing  their  title  to  the  rent  due  from 
the  plaintiff;  but  I  have  examined  the  cases, 
and  I  find  it  clearly  established  at  law, 
that  after  the  death  of  his  landlord,  a 
tenant  may  dispute  the  title  of  the  party 
claiming  the  property  occupied  by  him, 
although  such  tenant  may  have  actually 
paid  rent  to  the  claimant.  The  case  of 
Rogers  v.  Pitcher  was  one,  where  rent 
had  been  paid  by  a  tenant  in  ignorance 
of  certain  material  facts ;  and  the  pay- 
ment by  the  tenant  was  held  not  to  alter 
his  situation.  In  Fenner  v.  Duplock{\), 
it  was  held,  that  the  payment  of  rent 
by  the  lessee  to  his  lessor,  after  the  les- 
sor's title  had  expired,  did  not  amount  to 
a  virtual  attornment,  unless  at  the  time 
of  payment  the  lessee  knew,  not  only  of 
the  adverse  claim,  but  the  precise  nature  of 
it.  Gregory  v.  Doidge  was  a  still  stronger 
case ;  there  was  no  misrepresentation ;  the 
tenant  had  deliberately  acknowledged  the 
party  claiming  to  be 'his  landlord,  had 
made  an  agreement  with  respect  to  the 
rent  upon  that  footing ;  but  this,  having 
been  proved  to  have  been  done  in  ignorance 

(1)  «  Bing.  10;  s.c. «  Law  J.  Rep.  C.P.  10«. 
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of  the  title  of  the  other  claimant,  was  held 
not  to  bind  the  tenant. 

The  case  of  Hopcraft  v.  Keys  {2)  has 
no  direct  application,  that  decision  having 
proceeded  upon  this— that  the  occupier 
did  not  hold  under  the  party  who  claimed 
the  rent,  that  party  having  been  evicted  by 
a  title  paramount,  and  the  occupier  having 
commenced  a  new  tenancy  under  the  party 
who  so  evicted  his  prior  landlord.  The 
case  of  Doe  d.  Plecin  v.  Brown  (3)  was  a 
case  of  attornment  made  by  the  direction 
of  the  person  under  whom  the  tenant  held. 
The  title  was  disputed  by  his  assignee,  and 
Lord  Denman,  in  holding  that  the  tenant 
was  at  liberty  to  dispute  the  title  of  the 
person  to  whom  he  had  attorned,  stated, 
that  it  was  competent  for  him  "  to  explain 
and  render  inconclusive,  acts  done  under 
mistake,  or  through  misrepresentation;*' 
placing  therefore,  mistake  and  misrepre- 
sentation, for  that  purpose,  upon  the  same 
footing. 

So  far,  I  think,  it  was  admitted  at  the 
bar,  that  the  cases  were  uniform.  But 
Hall  V.  Butler  (4),  which  was  referred  to, 
it  is  contended,  establishes  a  different  doc- 
trine. Now,  I  think,  the  doctrine  of  that 
case  is  by  no  means  inconsistent  with  the 
former  cases,  but  completely  and  entirely 
consistent  therewith.  In  that  case  the 
tenant  took  possession,  and  held  under  a 
person  named  Nevitt,  who  afterwards  di- 
rected the  tenant  to  pay  his  rent  for  the 
future  to  the  defendant  Butler.  Another 
person  then  claimed  by  title  paramount  to 
Nevitt.  Butler,  the  defendant,  was  entitled 
to  stand  in  Nevitt*s  place,  and  the  tenant, 
who  could  not  dispute  Nevitt's  title,  was 
held  to  be  equally  precluded  from  disputihg 
Butler's.  The  Judges  put  it  upon  this 
ground, — either  that  the  defendant  Butler 
ratified  the  demise,  or  that  there  was  a 
fresh  demise  by  him ;  and  that  in  either 
case  the  tenant  could  not  dispute  Butler's 
title.  Now,  it  will  be  observed,  that  in 
either  case  the  tenant  was  disputing  the 
title  of  the  person  from  whom  he  derived 
his  tenancy,  and  not  the  title  of  a  party 
claiming  through  such  person.     There  is 

(J)  9  Bing.  618. 

<3)  7  Ad.  &  £1.  447  ;  s.  c.  8  Law  J.  Rep.  (n.s.) 
Q.B.  49. 

(4)  10  Ad.  fit  EL  «04 ;  s.  c.  8  Law  J.  Rep.  (n.s.) 
Q.B.  f  39. 


nothing,  therefore,  at  all  inconsistent  in 
the  doctrine  of  that  case  with  the  doc- 
trine of  all  the  preceding  cases.  Upon 
this  review  of  the  cases  at  law,  there  ap- 
pears to  me  to  be  no  doubt,  but  that  the 
plaintiff,  notwithstanding  what  has  passed 
between  him  and  the  defendant  Sir  M. 
Wood,  is  entitled  to  shew  if  he  can,  that 
Sir  M.  Wood  is  not  a  devisee  of  the  origi- 
nal lessor,  and  therefore  not  entitled  to  the 
tenant's  rent.  There  is  no  question  between 
the  plaintiff  and  any  of  the  defendants, 
except  that  which  is  in  dispute  between 
the  different  defendants,  and  the  case  be- 
fore me  is,  therefore,  a  proper  case  for  in- 
terpleader. 

Motion  refused,  with  costs. 
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£LLIS  V.  MAXWELL. 


Will  —  Construction  —  Maintenance  and 
Education — Act  of  Parliament,  39  <^  40 
Geo.  3.  c.  90 — Accumulation — Minority — 
Vested  Interests, 

A  testator,  by  his  will,  devised  freehold 
estates  in  fee  to  trustees,  upon  trust,  cut 
of  the  rents,  and  if  they  should  prove  tn- 
sufficient,  then  out  of  his  personal  estate^ 
to  pay  two  annuities  to  his  son  and  wife 
respectively ;  and  to  invest  and  accumulate 
the  residue  of  the  rents,  so  that  the  same 
might  become  part  of  his  personal  estate* 
Stdject  to  the  charge,  he  directed  his  trus* 
tees  to  stand  seised  of  the  same  estates,  to 
the  use  of  the  first  and  other  sons  of  his 
son  J,  M,  in  taU  male,  with  remainder  to  his 
daughter  A.  L,  for  l\fe,  with  remainder  to 
,  trustees,  to  preserve,  ^c,  with  remainder  to 
the  first  and  other  sons  of  his  smd  daughter ^ 
in  tail  male,  with  remainders  to  the  daughters 
of  his  son  and  daughter,  as  tenants  in  com'- 
man,  in  tail,  with  remainders  over ;  and  he 
directed  that  no  persons  should,  under  the 
limitations  and  trusts  aforesaid,  become  as- 
titled  to  the  lands  in  possession,  and  the  rents 
and  profits  thereof,  during  such  time  as  any 
antecedent  limitation  remmnedin  contingency* 
He  then  disposed  of  leasehold  estates,  and 
gave  his  personal  estate  to  his  trustees  and 
executors,  for  the  benefit  of  all  the  sons  and 
daughters  of  his  son  and  daughter,  except 
the  eldest  son,  or  such  other  son  as  by  the 
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death  of  an  elder  brother,  might  become  an 
eldest  son,  whether  such  eldest  son.  was  tlie 
son  of  J.  M,  or  of  A.  Z»,  hut  a  son  of  J,  M, 
nras  to  be  preferred;  and  he  directed,  the 
trustees  to  transfer  the  trust  fund  unto  all  his 
younger  grandchildren  equally  to  be  divided 
between  them,  as  and  when  being  sons  they 
should  attain  the  age  of  twenty-one,  or  being 
daughters  should  €Utain  that  age,  or  become 
previously  married ;  but,  in  the  meantime, 
his  mill  was,  that  though  the  parents  of  his 
grandchildren,  or  either  of  them,  should  be 
living,  U,  should  be  lawful  for  the  trustees  to 
apply  the  interest  of  each  grandchild's  pre* 
sumptiee  share,  even  including  an  eldest  son's 
shtare,  in  the  maintenance  and  education  of 
aU  his  grandchildren,  and  the  surplus,  if  any, 
was  to  be  laid  out  to  accumulate,  and  be 
payable  along  with  their  respective  original 
shares,  when  the  same  became  vested  and 
transmissUUe,  The  will  then  provided  for 
giving  to  surviving  grandchildren  the  benefit 
of  accruing  shares  of  any  who  should  die 
without  hewing  acquired  a  vested  interest; 
and  he  then  expressed  his  will  to  be,  that 
from  and  after  the  decease  of  J,  M*  and  A. 
L,  as  well  as  during  the  Uves  of  both  or  one 
e^them^  his  trustees  should,  until  the  share 
or  shares  of  all  his  grandchildren,  of  and  in 
the  trust  funds,  should  become  vested  and 
assignable,  transferable  or  payable,  pay 
and  apply  the  dividends,  S^c.  of  the  trust 
funds,  m  the  maintenance  and  education  of 
every  such  child  or  children  respectively, 
including  even  the  eldest,  as  they  should 
think  fit ;  and  he  directed  that  anything  not 
sufficiently  disposed  of,  should  go  to  his  wife, 
as  his  residuary  legatee. 

The  testator  died  on  the  Sth  of  September 
1818,  leaving  his  son  a  lunatic  and  uis- 
married.  The  daughter.  A,  L,  had  no 
children  bom  at  testator's  death,  but  had 
since  had  four  children,  the  eldest,  H,  IV, 
M.  L,  bom  %9th  of  September  1818,  who 
attained  age  on  the  Z9th  of  September  1 889, 
and  the  youngest  bom  on  the  1 0th  of  January 
ISSS:  the  term  of  twenty-one  years  expired 
on  the  Sth  of  September  1889,  three  weeks 
before  H.  ff«  M.  L.  attained  twenty-one  ;— 
Held,  that  H.  W.  M.  L,  the  eldest  son  of 
A*  L,  though  not  entitled  to  a  vested  interest 
in  a  share  of  the  personal  estate,  was  entitled 
to  an  allowance  out  of  the  trust  funds  for  his 
nuuntenance,  although  he  had  attained  the 
age  of  twenty-one  years. 


The  act  of  parliament,  89  ^  40  Qeo,  8. 
c.  98,  does  not  permit  accumulation  during 
the  minority^  and  also  a  time  to  elapse  be^ 
tween  the  death  of  a  testator  and  the  com- 
mencement  of  the  minority. 

Held  also,  that  the  trust  for  accumulation 
after  H,  IV,  M,  L,  attained  twenty-one,  was 
void,  and  that  the  surplus  of  the  annual  pro- 
duce went  to  the  residuary  legatee,  and  that 
the  younger  children  of  A,  L,  took  vested 
interests  in  the  trust  funds,  subject  to  be 
partially  divested  by  the  birth  of  after-bom 
children. 

In  this  case,  the  testator,  Wilh'am  Max- 
well, by  his  will,  dated  the  25th  of  March 
1818,  devised  his  freehold  estates  to  his 
wife,  the  defendant,  Jane  Maxwell,  and  to 
the  plaintiffs,  in  fee,  to  the  intent  that  his 
wife  might  receive  an  annuity  of  1,000/. 
for  her  life,  out  of  the  rents,  if  sufficient; 
but  if  not,  then  out  of  his  personal  estate ; 
and  to  the  further  intent  that  his  son  John 
might  receive  and  have  applied  to  his 
benefit,  an  annuity  of  1«000/.,  which  might 
be  increased,  under  the  circumstances  in 
the  will  mentioned ;  and  he  directed  the 
residue  of  the  rents  so  charged  to  be  in- 
vested and  accumulated,  to  the  intent  that 
the  same  might  become  part  of  his  personal 
estate ;  and,  subject  to  the  charge,  he  direct- 
ed his  trustees  to  stand  seised  of  his  free- 
hold estate,  to  the  use  of  the  first  son  of 
the  body  of  his  son  John,  in  tail  male,  with 
remainder  to  the  other  sons  successively 
of  his  son  John,  in  tail  male,  with  remainder 
to  his  daughter  Ann  Lyte,  for  life,  with 
remainder  to  trustees  to  preserve  contin- 
gent remainders,  with  remainder  to  the 
first  son  of  the  body  of  Ann  Lyte,  in  tail 
male,  with  remainder  to 'the  other  sons 
successively  of  his  daughter  Ann  Lyte,  in 
tail  male,  with  remainders  to  the  daughters 
of  his  son  John  and  his  daughter  Ann 
Lyte,  as  tenants  in  common  in  tail,  with 
other  remainders  over ;  and  he  directed  that 
no  person  should,  under  the  limitations 
and  trusts  aforesaid,  become  entitled  to 
the  lands  in  possession,  or  to  the  rents  and 
profits  thereof  during  such  time  as  any 
antecedent  limitation  remained  in  contin- 
gency. He  then  disposed  of  his  leasehold 
estate,  and  gave  his  personal  estate  to  his 
trustees  and  executors,  desiring  them  to 
pay  his  debts   and  certain  legacies,  and 
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directed,  that  after  payment  of  his  dehts 
and  legacies,  his  trustees  should  stand 
])ossessed  of  his  personal  estate,  on  the 
trusts  after  mentioned,  for  the  benefit  of 
all  the  sons  and  daughters  of  his  son  John 
Maxwell  and  his  daughter  Ann  Lyte,  ex-> 
cept  the  first  born  or  eldest  son,  or  such 
other  son  as  by  the  death  of  an  elder  bro- 
ther, might  become  an  eldest  son,  and  who 
as  such  should  become  entitled  to  a  con- 
siderable portion  of  his  fortune  under  the 
limitations  of  his  will,  whether  such  eldest 
son  was  the  son  of  John  Maxwell  or  of 
Ann  Lyte,  but  a  son  of  John  Maxwell  was 
to  be  preferred ;  and  to  that  end  he  directed 
the  trustees  to  transfer  the  trust  funds 
unto  all  his  younger  grandchildren  equally, 
to  be  divided  between  them  as  and  when 
being  sons  they  should  attain  the  age  of 
twenty-one,  or  being  daughters,  should 
attain  that  age,  or  become  previously  mar- 
ried ;  it  being  his  intention  that  each  of 
such  shares  should  become  vested  at  that 
age,  or  previous  marriage,  if  daughters, 
though  such  shares  should  not  become 
payable  or  transferable  till  after  the  de- 
mise of  both  his  son  and  daughter;  and  he 
directed,  that  if  he  should  have  only  one 
grandchild,  who  should  live  to  gain  such 
a  vested  interest,  the  whole  fund  should 
go  to  such  one  grandchild  ;  but,  in  the 
meantime,  his  will  was,  that  though  the 
parents  of  his  grandchildren,  or  either  of 
them,  should  be  living,  it  should  be  lawful 
for  the  trustees  to  apply  the  interest  of 
each  grandchild*s  presumptive  share,  even 
including  an  eldest  son's  share,  or  such 
portion  thereof  as  they  might  think  fit,  in 
the  maintenance  and  education  of  all  his 
grandchildren,  or  in  the  aid  thereof,  and 
the  surplus,  if  any,  was  to  be  laid  out  to 
accumulate,  and  be  payable  and  paid  along 
with  their  respective  original  shares,  when 
the  same  became  vested  and  transmissible, 
together  with  all  such  benefit  of  survivor- 
ship, among  his  younger  grandchildren,  as 
after  mentioned;  and  such  payments  were 
to  be  allowed  to  the  trustees  in  their  ac- 
counts, though  such  grandchildren  should 
not  live  to  attain  a  vested  interest  under 
his  will.  It  then  provided  for  giving  to 
surviving  grandchildren  the  benefit  of  the 
accruing  shares  of  any  who  should  die 
without  having  acquired  a  vested  interest; 
and  he  then  expressed  his  will  to  be,  that 


from  and  after  the  decease  of  his  son  John 
Maxwell  and  his  daughter  Ann  Lyte,  as 
well  as  during  the  lives  of  both  or  one  of 
them,  his  trustees  should,  in  the  meantime, 
and  until  the  share  or  shares  of  all  his 
grandchildren,  of  and  in  the  trust  funds, 
should  become  vested  and  assignable, 
transferable  or  payable  to  him,  her,  or 
them  respectively,  pay,  apply*  and  dispose 
of  the  dividends,  interest,  and  annual  pro- 
ceeds of  the  trust  funds  in  and  towards  the 
maintenance  and  education  of  every  such 
child  or  children  respectively,  including 
even  the  eldest,  in  such  manner  as  the 
trustees  should,  in  their  discretion,  think 
fit.  He  afterwards  directed,  that  if  there 
should  be  anything  he  might  not  have  suf- 
ficiently disposed  of,  the  same  should  go 
and  belong  to  his  wife  Jane  Maxwell,  as 
his  residuary  legatee. 

At  the  date  of  the  will,  and  at  the  time 
of  the  testator's  death,  which  happened  on 
the  8th  of  September  1818,  the  testator's 
son  John  Maxwell,  was  and  still  remained 
a  lunatic  and  unmarried.  The  daughter, 
Ann  Lyte,  had  no  children  born  at  the 
time  of  the  testator's  death,  but  she  had 
since  had  four  children;  the  eldest  was 
born  on  the  29th  of  September  1818,  and 
attained  his  age  of  twenty-one  years  on 
the  29th  of  September  1 839 ;  the  youngest 
was  born  on  the  10th  of  January  1828. 
The  term  of  twenty-one  years  after  the 
testator's  death  expired  on  the  8th  of 
September  1889,  three  weeks  before  the 
eldest  son  of  Ann  Lyte  attained  the  age  of 
twenty-one  years. 

The  will  was  very  inaccurately  express- 
ed ;  it  was,  in  some  respects,  contradictory, 
and  several  questions  were  raised  on  its 
construction. 

Mr,  Lerviiif  for  the  defendant,  the  widow 
of  the  testator,  who  was  also  his  residuary 
legatee,  contended,  that  the  bequest  of  the 
residuary  estate  amounted,  in  effect,  to  a 
trust  for  accumulation  during  the  lives  of 
the  testator's  son  and  daughter,  and  the 
survivor  of  them ;  and  that  it  was  void  for 
the  excess  above  twenty-one  years,  and 
that  she  was  entitled  to  the  income,  which 
could  not  lawfully  be  accumulated.  It 
was  further  contended  for  her,  that  the 
trustees  had  no  power  to  apply  any  part 
of  the  income  towards  the  maintenance  of 
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any  grandchildren  who  had  attained  the 
age  of  twenty-one  years. 

Mr.  KindersUvi  on  behalf  of  the  defen- 
dant Henry  Wiiliam  Maxwell  Lyte,  the 
eldest  son  of  the  defendant  Ann  Lyte,  and 
who  had  attained  the  age  of  twenty- one 
years,  contended,  that  though  the  defen- 
dant H.  W.  M.  Lyte  was  then  the  eldest 
son,  yet,  as  he  might  be  excluded  from  all 
benefit  of  the  limitations  of  the  real  estate, 
by  the  birth  of  a  son  of  John  Maxwell,  and 
was,  during  that  contingency,  and  the  life 
of  his  father,  excluded  from  any  interest 
in  possession  of  the  land,  he  ought  at  pre- 
sent to  be  considered  as  a  younger  grand- 
child, and  as  such  to  acquire  a  vested  in- 
terest in  a  share  of  the  personal  estate, 
and  therefore  he  claimed  to  have  such 
share  or  interest  paid  to  him,  or  at  least  to 
have  his  right  thereto  declared.  It  was 
further  contended  on  his  behalf,  that  if  he 
should  not  succeed  in  establishing  that 
claim,  he  had,  as  eldest  grandson,  a  right 
to  have  an  allowance  for  his  maintenance 
and  education,  till  the  shares  of  the  younger 
grandchildren  became  payable. 

Mr,  Tinney  and  Mr,  Motley^  for  the 
younger  grandchildren  of  the  testator,  the 
younger  children  of  Ann  Lyte,  contended, 
that  Henry  William  Maxwell  Lyte  being 
at  that  time  the  eldest  grandson  entitled  in 
expectancy  to  the  freehold  estate,  could 
not,  while  he  held  that  character,  be  en- 
titled to  a  share  of  the  personal  estate, 
though  he  might  become  so,  if,  by  the  birth 
of  a  son  of  John  Maxwell,  his  expectancy 
should  be  further  postponed;  and  they 
submitted  to  the  Court  whether  H.  W.  M. 
Lyte  was  entitled  to  any  allowance  for 
maintenance  out  of  the  income,  after  at- 
taining his  age  of  twenty-one  years ;  and 
it  was  further  contended  for  the  younger 
grandchildren  of  the  testator,  that  the 
trust  for  the  accumulation,  whether  ex- 
press or  implied,  was  a  trust  during  the 
minority  of  the  grandchildren,  who,  under 
the  uses  of  the  will,  would,  if  of  full  age,  be 
entitled  to  the  income,  and  that  such  ac- 
cumulation was  lawful  under  the  statute ; 
and  it  was  insisted,  that  when  they  attained 
the  age  of  twenty-one  years,  they  would 
be  entitled  to  a  vested  interest,  subject 
only  to  be  partially  divested  in  the  event 
of  other  grandchildren  coming  into  etse^ 


but  that  till  «uch  grandchildren  should  be 
born,  each  of  the  present  grandchildren 
would,  on  attaining  the  age  of  twenty-one 
years,  be  entitled  to  receive  the  income 
arising  from  his  or  her  presumptive  share. 

Mr,  Jeremy  appeared  for  the  defendant 
John  Maxwell. 

Mr.  Bethell,  for  the  defendants  Henry 
Francis  Lyte  and  Ann  his  wife,  and — 

Mr.  Purvis,  for  two  of  the  trustees  of 
the  testator's  will,  by  whom  the  bill  was 
filed  in  the  month  of  November  1889, 
seeking  the  direction  of  the  Court,  as  to 
the  execution  of  the  trusts  of  the  testator's 
will. 

The  following  cases  were  cited  in  the 
course  of  the  argument : — 

O'Neill  V.  Lucas,  2  Keen,  313. 
Macdonald  v.  Bryce,  ibid.  276  ;  s.  c.  7 

Law  J.  Rep.  (n.s.)  Chanc.  178,  217. 
Eyre  v.  Marsden,  ibid.   564  ;  s.  c.  7 

Law  J.  Rep.  (n.s.)  Chanc.  194,  220. 
Pride  v.  Fooks,  2  Bea.  430 ;  s.  c.  9  Law 

J.  Rep.  (n.s.)  Chanc.  284. 
Mills  V.  N orris,  5  Ves.  $95. 
Roper  on  Legacies,  vol.  1,  p.  46,  note. 
Haley  v.  Bannister,  4  Madd.  275. 
Shaw  V.  Rhodes,  1   Myl.  &  Cr.  185, 

affirmed  in  5  CI.  &  Fin.  114. 
Evans  Y.  Hellier,  5  CI.  &  Fin.  114. 

The  Master  of  the  Rolls,  afler  stating 
the  will  and  the  facts  of  the  case,  proceed- 
ed to  deliver  his  judgment  as  follows: — 
As  there  is  not  at  present  any  surplus  of 
the  rents  of  the  real  estate,  and  as  none  of  the 
younger  grandchildren  have  yet  attained  the 
age  of  twenty-one  years,  some  of  the  ques- 
tions which  arise  on  this  will,  do  not  now 
require  decision.  The  questions  which  it 
is  necessary  to  consider  are,  first,  whether 
the  defendant  Henry  William  Maxwell 
Lyte,  the  eldest  grandson,  for  the  time 
being,  is  entitled  to  a  vested  interest  in  a 
share  of  the  personal  estate :  if  he  is  not, 
whether  he  is  nevertheless  not  entitled  to 
an  allowance  for  his  maintenance  and  edu- 
cation, or  maintenance  alone,  out  of  the 
income  of  the  personal  estate,  notwith- 
standing his  having  attained  the  age  of 
twenty-one  years.  The  other  question  is, 
whether  the  trust  for  accumulation  is  void, 
for  the  time  exceeding  twenty-one  years 
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from  the  testator's  death,  or  for  the  time 
that  may  elapse  after  the  attainment  of 
twenty-one  years,  by  the  eldest  grand- 
son. 

On  the  question,  whether  the  defendant 
Henry  William  Maxwell  Lyte  is  entitled 
to  a  vested  interest  in  the  personal  estate, 
it  appears  to  me  by  the  words  **  save  and 
except  the  first  born  or  eldest  son,  who, 
as  such,  would  be  entitled  to  a  consider- 
able portion  of  my  fortune,  under  the  limi- 
tations of  this  my  will,"  the  eldest  son, 
answering  that  description,  is  excluded 
from  the  class  for  whose  benefit  the  capital 
of  the  personal  estate  is  given,  and  this 
construction  is,  I  think,  confirmed  by  the 
mode  in  which  the  testator  has  taken  care 
to  provide  for  the  maintenance  of  such 
eldest  son  out  of  the  income,  and  by  his 
thinking  it  necessary  on  two  distinct  occa- 
sions, to  include  the  eldest  son  specifically 
as  one  of  the  grandchildren  to  be  so  main- 
tained. It  might  happen,  a  son  of  John 
Maxwell  might  be  born  ;  such  son  would, 
by  the  express  words  of  the  will,  be  en- 
titled to  a  prior  interest  in  the  real  estate, 
and,  in  that  event,  the  eldest  son  of  Mrs. 
Lyte  will,  on  the  construction  of  the  will, 
have  the  right  of  a  younger  grandchild  to 
a  share  of  the  personal  estate.  At  present, 
I  think  he  is  not  entitled  to  a  vested  in- 
terest in  the  capital :  I  think,  the  intention 
to  be  collected  from  the  will  is,  that  the 
shares  of  the  grandchildren  should  not  be 
paid  during  the  lives  of  John  Maxwell  or 
Ann  Lyte,  or  the  life  of  the  survivor  of 
them.  The  testator  has  distinctly  contem- 
plated two  periods,  the  time  of  vesting, 
and  the  time  of  payment ;  but  the  will  is 
expressed  very  inaccurately  as  to  what  is 
to  be  done  on  each  occasion  and  in  the 
meantime.  In  one  place,  he  seems  to 
direct  the  shares  to  be  paid  to  the  grand- 
children, as  and  when  they  respectively 
'  attain  the  age  of  twenty-one  years ;  but  in 
the  same  clause,  he  says,  the  shares  are  to 
vest  at  twenty-one,  but  not  to  become 
payable  or  transmissible  till  after  the  death 
of  both  his  son  and  daughter ;  and  having 
in  one  place  expressed  himself  so  as  to 
exclude  an  eldest  son  from  any  share  what- 
ever, he  in  anotJier  place  speaks  of  an  eldest 
son*s  share.  On  the  result  of  the  whole 
clauses   in    the    will,   I   apprehend,    that 


according  to  the  terms,  the  eldest  ton, 
though  excluded  from  a  vested  interest  in 
the  capital,  is  entitled  to  an  allowance  out 
of  the  income  for  his  maintenance  and 
education ;  and  then  the  question  is,  whe- 
ther the  trustees  have  authority  to  continue 
this  allowance  afler  the  eldest  son*s  attain- 
ment of  twenty-one  years  of  age;  and  what- 
ever ambiguity  (and  there  certainly  is  tome) 
there  may  be  in  the  first  clause  relating  to 
the  maintenance,  I  think,  on  the  second, 
the  trustees  have  such  authority.  The 
words  are,  *'  from  and  after  the  decease  of 
both  his  son  and  daughter,  as  well  as  dur- 
ing the  lives  of  both,  or  the  life  of  one  of 
them,  the  trustees  shall,  in  the  meantime, 
and  until  the  share  of  all  the  grandchildren 
shall  become  vested  and  assignable,  trans- 
ferable or  payable  to  him,  her,  or  them 
respectively,  pay,  apply,  and  dispose  of 
the  dividends,  interest,  and  annual  pro- 
ceeds of  his  said  trust  funds  in  and  towards 
the  maintenance  and  education  of  every 
such  child  or  children,  including  even  the 
eldest,  in  such  manner  as  the  trustees  shall 
think  fit."  This  clause  is  expressed  gene- 
rally, without  distinctly  referring  to  the 
ages  of  the  children.  The  words  *'  vested^ 
assignable,  transferable,  or  payable,'*  ap- 
pear to  me  to  shew  that  the  testator  con- 
templated a  period  beyond  the  time  when, 
according  to  the  former  clause,  the  shares 
were  to  become  vested,  but  not  payable  or 
transferable;  and  on  the  best  considera- 
tion I  have  been  able  to  give  to  the  case, 
I  think  there  are  no  words  in  the  will 
which  lead  necessarily  to  the  conclusion 
that  the  operation  of  this  clause,  which  it- 
self contemplates  a  longer  period,  should 
be  confined  to  the  minority  of  the  children 
who  are  to  be  maintained,  and  in  the  event 
of  the  majority  being  attained  during  the 
lives  of  his  son  and  daughter. 

I  am,  therefore,  of  opinion,  that  Henry 
William  Maxwell  Lyte  is  entitled  to  an 
allowance  for  his  maintenance,  notwith- 
standing his  having  attained  his  age  of 
twenty-one  years. 

With  respect  to  the  question  relating  to 
accumulation,  the  words  of  the  statute 
permit  accumulation  for  the  term  of  twenty-* 
one  years  from  the  death  of  the  testator, 
or  during  the  minority  of  any  person  who 
should  be  living  or  en  vtntre  sa  mere  at  the 
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tim^  of  the  death  of  the  testator,  or  during 
the  minority  of  any  person  who,  under  the 
uses  of  the  will,  would,  for  the  time  being, 
if  of  full  age,  be  entitled  to  the  annual 
produce  directed  to  be  accumulated.  Mrs. 
Maxwell  admits  the  accumulation  to  be 
good  for  twenty-one  years,  and  has  scarcely 
submitted  it  may  not  be  good  during  the 
minority  of  Henry  William  Maxwell  Ly  te, 
who  was  m  ventre  sa  mere  at  the  time  of 
the  testator's  death.  She  insists  it  can  be 
good  no  longer,  while  the  younger  grand- 
children insist  they  are  the  persons  who 
will,  under  the  uses  created  by  the  testa- 
tor's will,  on  attaining  the  age  of  twenty- 
one  years,  be  entitled  to  the  actual  produce 
of  the  whole  funds.  The  difficulty  of  at- 
tributing a  distinct  and  efficient  meaning 
to  all  the  words  of  this  act,  has  frequently 
been  acknowledged ;  and  if  the  accumula- 
tion is  permitted  only  during  the  minority 
of  the  person  entitled  under  such  uses  of 
the  will,  and  no  time  is  allowed  either 
before  the  minority  has  commenced,  or 
afier  it  has  ceased,  it  does  not  seem  any 
thing  is  added  for  the  time  during  the 
minority  of  a  person  living  at  the  death  of 
the  testator;  but  taking  the  words  as  they 
stand,  they  do  not  appear  to  permit  ac- 
cumulation during  the  minority,  and  also 
a  time  to  elapse  between  the  death  of  the 
testator  and  the  commencement  of  the 
minority,  or  in  favour  of  any  person  who 
would  not,  for  the  time  being,  if  of  full  age, 
be  entitled  to  the  annual  produce  of  the 
fund ;  and  accordingly,  in  the  case  of  Long' 
don  V.  tSimson^l),  where  an  accumulation 
was  intended  to  be  made  until  unborn 
children  attained  twenty-one.  Sir  William 
Grant  decreed  an  accumulation  for  twenty- 
one  years  only ;  and  in  Haley  v.  Bannister^ 
Sir  John  Leach  expressed  his  opinion  to 
be,  that  the  statute  did  not  permit  accu- 

(1)  l«Ve8.  «95. 


mutations  during  the  minority  of  unborn 
children. 

Those  cases  prevent  me  from  consider- 
ing on  the  construction  of  the  act,  whether 
the  accumulation  would  be  lawful  during 
the  minority  of  any  grandchildren  born 
after  the  death  of  the  testator.  More- 
over, on  the  construction  of  the  will,  it 
will  have  to  be  considered  whether  the 
younger  -children  attaining  twenty-one, 
will  be  entitled  to  the  annual  produce  of 
the  fund,  though  it  may  be  lawful  for  the 
trustees  to  make  them  an  allowance  for 
maintenance  and  education  out  of  it,  after 
they  have  attained  twenty-one.  In  the 
view  I  take  of  this  case,  it  does  not  appear 
to  me,  that  the  circumstance  of  the  younger 
children  taking  vested  interests  at  twenty- 
one,  makes  any  material  difference.  They 
will,  as  it  seems,  have  vested  interests, 
subject  to  be  partially  divested  by  the 
birth  of  after-born  children ;  but  in  Eyre 
v.  Marsden,  the  interest  was  vested  on  the 
death  of  the  testator,  subject  to  be  divested 
on  a  particular  event,  and  yet  the  grand- 
child was  held  not  to  be  entitled  till  the 
time  of  distribution  pointed  out  by  the 
testator. 

It  appears  to  me,  therefore,  that  the  trust 
for  accumulation  after  the  attainment  of 
twenty-one  years  by  Henry  William  Max- 
well Ly  te,  is  void ;  that  an  allowance  ought 
to  be  made  out  of  the  fund  accumulated  up 
to  that  time,  for  the  maintenance  and  edu- 
cation of  all  the  grandchildren,  including 
Henry  William  Maxwell  Lyte;  and  that 
the  surplus,  if  any,  of  such  annual  produce 
belongs  to  Jane  Maxwell,  as  residuary 
legatee. 

There  must  be  a  reference  to  the  Master 
to  inquire  what  sum  is  proper  to  be  allowed ; 
and  if  there  be  a  question  about  costs,  that 
must  be  decided  according  to  the  decision 
of  the  Lord  Chancellor  in  Eyre  v.  Marsden. 


[27«] 


GENERAL  ORDER. 


It  is  Ordeeed,  that  in  all  cases  where  any  stocks  or  funds  are  or  shall  be  standing  in  the  name 

of  the  Accountant  General  of  the  court,  to  the  general  credit  of  any  cause,  or  to  the  account  of  any 

class  or  classes  of  persons,  and  an  order  shall  be  made  to  prevent  the  transfer  or  payment  of  such 

stocks  or  funds,  or  any  part  thereof,  without  notice  to  the  assignee  of  any  person  or  persons  entitled 

in  expectancy,  or  otherwise,  to  any  share  or  portion  of  such  stocks  or  funds,  the  person  or  persons 

by  whom  any  such  order  shall  be  obtained,  or  the  shares  of  such  stocks  or  funds  affected  by  such 

order,  shall,  at  the  discretion  of  the  Court,  be  liable  to  pay  any  costs,  charges,  and  expenses  wbich| 

by  reason  of  any  such  order  having  been  obtained,  shall  be  occasioned  to  any  party  to  the  cause,  or 

any  person  interested  in  any  such  stocks  or  funds ;  and,  henceforward,  any  person  presenting  a 

petition  for  any  such  order  as  aforesaid,  shall  not  be  required  to  serve  such  petition  upon  the  parties 

to  the  cause,  or  upon  the  persons  interested  in  parts  of  the  stocks  or  funds  not  sought  to  be  affected 

by  any  such  order. 

cottembam,  c. 

Lanodale,  M.R. 

Lancelot  Shadwell,  V.C. 

AprUS,  1841. 
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HERCT  V.  FERRERS. 


M.R. 

April 

Production  of  Documents — Legacy — Par- 
tie$. 


A.  filed  his  bill  to  compel  payment  of  a 
legacy  left  him  by  the  will  of  his  grand- 
father (who  died  in  1795 J ,  and  charged 
specifically  on  the  estates  of  his  grandfather, 
**not  in  settlement,**  The  answer  of  the 
defendant,  who  was  absolutely  entitled  to 
the  estates  in  question,  subject  to  the  legacy, 
as  well  as  the  estates  in  settlement,  stated, 
that  the  unsettled  estates  had  been  Ions  since 
entirely  exhausted  by  mortgages  of  large 
amount,  to  different  persons,  prior,  in  point 
of  date,  to  the  time  of  the  death  of  the  grand" 
father,  and  the  date  of  his  will.  The  answer 
admitted  the  possession  by  the  defendant  of 
copies  of  certain  deeds  and  documents  making 
out  the  title  of  the  defendant  to  the  settled 
and  unsettled  estates : — Held,  that  the  defen- 
dant  was  bound  to  produce  the  same  (with 
the  exception  of  any  cases  and  opinions  of 
counsel),  notwithstanding  the  absence  as 
parties  to  the  suit  of  the  mortgagees  of  those 
estates. 

The  bill  was  filed  by  George  Thomas 
Ferrers   and  John   Hercy,   his  assignee, 
New  Sericsi  X^Chamc. 


against  the  defendant,  to  compel  payment 
of  a  legacy  of  1,000/.,  charged  by  the  will 
of  Edward  Ferrers,  the  defendant's  grand- 
father, dated  the  25th  of  September  1795, 
in  favour  of  the  plaintiff,  G.  T.Ferrers,  on 
certain  estates,  alleged  therein  not  to  be 
in  settlement.  There  were  other  estates 
which  were  the  subject  of  previous  settle- 
ment. The  defendant  was  in  possession 
of  the  estates  charged  with  the  legacy. 
The  testator  was,  at  the  date  of  his  will, 
interested  in  the  settled  estates,  by  virtue 
of  certain  articles  of  settlement,  dated  in  the 
year  1763,  but  he  possessed  no  disposing 
power  therein.  The  estates  charged  with 
the  legacy  of  1,000/.  were  also  subject  to 
charges  by  way  of  mortgage,  prior  in  point 
of  date  to  the  will  of  Edward  Ferrers, 
the  grandfather,  and  some  of  those  charges 
had  been  satisfied  by  means  of  monies 
raised  out  of  the  settled  estates,  to  which 
the  defendant  was  entitled,  subject  to  the 
existing  charges  thereon.  The  answer 
stated,  that  the  unsettled  estates  were  in- 
sufficient in  value  to  raise  the  prior  charges 
created  thereon  ;  but  it  was  admitted,  by 
the  defendant,  that  the  unsettled  estates 
were  charged  with  the  legacy  of  1,000/., 
claimed  by  the  plaintiff,  as  well  as  other 
legacies  of  similar  amount  in  favour  of 
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other  younger  children;  and  the  defendant, 
by  his  answer,  set  forth  a  list  of  deeds  and 
documents  formerly  in  his  possession,  but 
then  in  the  possession  of  his  mortgagees, 
and  making  out,  as  was  alleged  by  the  defen- 
dant, his  title  to  the  estates  mentioned  in  the 
bill,  and  not  the  title  of  the  plaintiffs,  or 
either  of  them.  The  defendant  admitted 
possession  of  copies  of  articles  of  settle- 
ment of  1763,  of  the  will  of  1795,  of 
deeds,  assignments  of  terms,  surveys,  and 
other  documents,  and  of  a  case  for  and 
opinion  of  counsel,  and  letters,  &c.,  relat- 
ing to  the  matters  mentioned  in  the  bill, 
but  which,  the  defendant  submitted,  he  was 
not  bound  to  produce  for  the  plaintiffs' 
inspection,  under  the  circumstances  stated 
by  the  defendant  in  his  answer. 

Mr,  Pemherton  and  Mr,  Bates  now 
moved,  on  behalf  of  the  plaintiffs,  for  pro- 
duction of  the  deeds,  documents,  and  writ- 
ings, admitted  by  the  defendant  to  be  in 
his  possession,  and  contended,  that  as  they 
appeared  'prima  facie  to  relate  to  the  estates 
charged  with  the  legacy  payable  to  the 
plaintiff  G.  T.  Ferrers,  the  defendant  was 
bound  to  produce  them  for  the  plaintiffs' 
inspection ;  that  if  the  settled  and  unsettled 
estates  had  been  charged  en  masse^  the 
plaintiffs  had  a  right  to  have  an  inspection 
of  the  documents  relating  to  those  estates, 
in  order  to  have  those  charges  apportioned. 
Hardman  v.  Ellames(V)  was  cited. 

Mr,  Kindei'sley  and  Mr,  Romilly, — The 
opinion  set  forth  in  the  defendant's  answer 
must  not  be  produced.  Not  only  the  de- 
fendant, but  his  father,  have  already  and 
gratuitously  done  more  in  favour  of  the 
plaintiff  G.  T.  Ferrers,  than  they  were 
bound  to  do,  as  appears  by  the  answer, 
and  the  estates  alleged  to  be  liable  to  the 
charge  claimed  by  the  plaintiffs,  have  been 
long  since  entirely  absorbed  by  charges 
thereon  of  prior  date  to  the  legacy  in 
question.  The  bill  alleges,  that  the  grand- 
father,- Edward  Ferrers,  who  made  the  will 
of  1795,  by  which  the  legacy  was  given, 
was  seised  in  fee  simple  of  the  Bad- 
desley  estate,  whereas  the  fact,  as  stated 
by  the  answer,  is,  that  he  was  tenant  in  tail 
only  of  nearly  the  whole  of  that  estate, 
and  never  suffered  any  recovery  thereof; 

(1)  «  Myl.  &  K.7SJ;  s.  c.  4  Law  J.  Rep.  (n.s.) 
Cbane.  181 . 


the  plaintiffs  cannot  insist  on  seeing  the 
documents  that  exclude  their  title,  viz. 
those  relating  to  the  settled  estates,  as  well 
as  those  (if  any)  that  manifest  their  title. 
The  parties  to  whom  the  unsettled  estates 
have  been  mortgaged  to  the  amount  of 
12,000/.,  and  whose  securities  are  of  prior 
date  to  the  will,  under  which  the  plaintiffs 
claim,  are  not  before  the  Court,  and  in 
their  absence  the  documents  and  papers, 
in  which  they  are  so  materially  interested, 
ought  not  to  be  ordered  to  be  produced. 

The  Master  of  the  Rolls,  afler  stating 
the  facts  of  the  case,  observed,  that  it 
would  have  to  be  determined  of  what  the 
unsettled  estate,  charged  with  the  legacy, 
consisted ;  but  before  that  could  be  accom- 
plished, the  particulars  must  appear  of  the 
settled  estate ;  and  how  could  those  parti- 
culars be  ascertained,  unless  the  documents 
and  papers  in  question  were  produced  for 
the  plaintiffs'  inspection  ?  His  Lordship 
further  observed,  that  the. absence  of  the 
mortgagees  of  the  unsettled  estates,  was  not 
a  sufficient  objection  to  induce  the  Court  to 
protect  the  defendant  against  the  production 
of  the  copies  retained  by  him  of  the  dif- 
ferent documents  and  papers  relating  to 
the  estates,  the  originals  whereof  were  in 
the  mortgagees'  possession;  and  added, 
that  probably  the  plaintiffs  might  wish  to 
pay  off  the  incumbrances  on  the  unsettled 
estates,  which  were  prior  in  date  to  the 
legacy,  and  on  that  account  it  was  important 
that  the  plaintiffs  should  have  the  docu- 
ments and  papers  produced  for  their  in- 
spection, except  the  case  and  opinion 
mentioned  in  the  schedule  to  the  defendant's 


answer. 


L.C. 


il2.} 


SBELBT  0.  FISHER. 


Mar.  31 ;  April 

Injunction — Action  at  Lam — Copyright 
— Libel — Piracy — Damages  at  Law, 

T,  S,  during  his  lifetime,  published,  in 
periodical  numbers,  and  at  different  intervals 
of  time,  four  consecutive  editions  of  a  Com- 
mentary on  the  Bible,  the  copyright  whereof 
he  disposed  of  to  the  plaintiffs.  At  the  time  of 
his  death  he  had,  with  the  assistance  of  a  Ute- 
rary  friend  and  amanuensis,  in  a  great  mea- 
sure revised  the  fourth  edition,  and  he  had 
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made  additians  thereto,  with  the  purpose  of 
publishing  a  fifth  edition ;  the  plaintiffs,  the 
owners  of  the  copyright  of  the  revisions  and 
additions,  published  them  after  T.  S,*s  deaths 
by  the  title  of  the  fifth  edition  of  T.  S.*s 
Commentary  on  the  Bible,  The  copyright 
tn  the  early  numbers  of  the  fourth  edition 
having  expired,  by  effluxion  of  time,  the 
defendants  publicly  advertised  their  intention 
to  publish  a  new  edition  of  T,  S,*s  Comment 
tary  on  the  Bible,  to  this  effect :  **  that  to  pre* 
vent  the  possibility  of  misconception,  the 
defendants*  intended  edition  would  contain 
the  whole  unadulterated  labours  of  the  aU' 
thor^  not  as  re-edited  and  mutilated  'by  a 
different  hand  and  an  inferior  mind,  but 
precisely  as  the  amiable  author  bequeathed 
them  to  the  world;  the  defendants*  intended 
edition  to  be  printed  from  the  last  edition 
published  by  the  author  in  the  vigour  of  life.** 

An  injunction  having  been  granted  by  the 
Court  below,  restraining  **any  advertise' 
ment  or  statement  to  the  purport  or  effect 
that  any  edition  of  T.  S,*s  Commentary  or 
work,  published,  or  to  be  publisfied,  by  the 
defendants,  contained,  or  would  contain,  the 
whole  of  the  Commentary  or  observations  of 
T.  S,  as  written  by  him,  or  bequeathed  by 
kim  to  the  world,  or  the  whole  of  the  last 
corrections,  improvements,  and  additions 
wade  by  the  said  T.  S,  to  his  Comment 
tary  or  work,**  the  same  was,  on  appeal, 
dissolved. 

The  Court  does  not  interfere  by  injunction 

to  prevent  publications  or  libels  which  may 

be  if^rious  to  the  property  of  others,  but  it 

deals  with  the  subject  as  questions  of  pro^ 

perty,  and  not  of  individtuil  interest ;  and 

therefore,  if,  in  the  present  case,  the  defen^ 

dants  had  announced  that  their  work  con- 

tained  that  which  was  exclusively  the  pro^ 

P^^y  of  the  plaintiffs,  an  injunction  might 

have   been  properly  awarded  against   the 

defendants,  although   the  case  would  also 

have  been  a  proper  subject  for  an  action  at 

law;  hut  where  the  defendants  had  repre^ 

tented  that  their  edition  contained  all  the 

muUter  that  could  be  safely  attributed  to 

T.  S,  and  that  any  other  editions  of  T,  S,*s 

Commentary  were  not  to  be  regarded  as 

genuine,  or  as  being  finished  by  1\  S,  so  as 

to  be  considered  alterations  or  improvements 

under  the  authority  of  T,  S,  such  represent 

tation,  unless  proved  to  be  true,  might  be  the 

subject  of  compUunt,  as  being  a  libel  on  the 


work  published  by  the  plaintiffs,  but  could 
not  be  the  subject  of  injunction  in  a  court  of 
equity. 

From  the  affidavits,  in  support  of  the 
bill,  it  appeared  that  the  Rev.  Thomas 
Scott,  in  his  lifetime,  edited  and  wrote  a 
Corpmentary  on  the  Bible,  the  first  edition 
whereof  was  printed  and  published  in  parts 
between  the  year  1788  and  1792,  the 
second  edition  between  the  years  1802  and 
]  809,  the  third  edition  between  the  years 
1807  and  1811,  and  the  fourth  edition 
between  the  years  1812  and  1814.  The 
title  to  the  fourth  edition  of  the  work  was 
as  follows : — *  The  Holy  Bible,  containing 
the  Old  and  New  Testaments,  according 
to  the  public  Version,  with  Explanatory 
Notes,  Practical  Observations,  and  copious 
Marginal  References,  by  Thomas  Scott, 
Rector  of  Aston  Sandford,  late  Chaplain 
to  the  Lock  Hospital.'  After  completion 
of  the  fourth  edition,  Thomas  Scott  com- 
menced revising  the  same,  and  in  the 
course  of  such  revision  made  corrections, 
improvements,  and  additions  to  the  fourth 
edition.  Thomas  Scott  died  in  the  year 
1821,  not  having  completed  the  revision  of 
the  whole  of  his  work ;  and  in  the  year  1 822, 
the  plaintiffs  published  a  fifth  edition  of 
the  work,  which  was  stated  to  comprise  all 
the  corrections  of  the  author,  Thomas 
Scott,  which  had  been  made  by  him  whilst 
revising  the  fourth  edition  of  the  work. 
During  such  revision,  Thomas  Scott  used 
a  printed  copy  of  the  fourth  edition,  and 
wrote  and  made,  with  his  own  hand,  about 
the  margins  of  the  printed  copy,  the  greater 
part  of  the  corrections,  improvements,  and 
additions,  and  the  remainder  thereof  were 
written  by  one  William  Rutter  Dawes, 
under  the  direction  and  supervision  and 
with  the  sanction  of  Thomas  Scott;  and, 
with  the  exception  of  a  few  sheets  of  letter- 
press at  the  end  of  the  work,  the  whole 
was  in  the  fifth  edition  printed  from  the 
printed  copy,  so  used  by  Thomas  Scott. 
The  following  was  the  title  to  the  fifth 
edition  : — *  The  Holy  Bible,  containing  the 
Old  and  New  Testaments,  according  to  the 
authorized  Version,  with  Explanatory 
Notes,  Practical  Observations,  and  copious 
Marginal  References,  by  Thomas  Scott, 
&c.  The  Fif^h  Edition,  with  the  Author's 
last  Corrections  and  Improvements.'    The 
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plaintiffs  were  the  owners  and  proprietors 
of  the  copyright  of  the  alleged  corrections 
and  infiprovements  made  to  the  fourth  edi- 
tion, and  not  comprised  therein  ;  and  also 
of  so  much  of  the  copyright  of  the  fourth 
edition  as  had  not  expired  hy  effluxion  of 
time.  The  defendants  carried  on  business 
as  booksellers,  publishers,  and  printers  in 
London,  under  the  title  of  '*  Fisher,  Son, 
&  Co.;"  and  on  the  1st  of  January  1841, 
published  the  first  part  of  a  new  edition  of 
Thomas  Scott^s  Commentary  on  the  Bible, 
which  they  announced  and  described  to  the 
public  as  follows : — 

**  Fisher's  Illustrated  edition  of  the  Rev. 
Thomas  Scott's  Bible,  in  monthly  parts, 
at  2s,  every  part,  embellished  with  a 
highly- finished  engraving  on  steel,  form- 
ing a  series  of  views  of  the  principal 
places  mentioned  in  Scripture,  from  draw- 
ings taken  on  the  spot.  The  exten- 
sive patronage  bestowed  on  the  inesti- 
mable Commentary  of  this  learned  and 
scriptural  writer  has  induced  the  publishers 
to  prepare  and  present  a  new  and  most 
carefully-revised  edition  of  his  great  work  ; 
and  although  they  have  engaged  the  ser- 
vices of  an  eminent  scholar  to  read  the 
proofs  during  the  progress  of  printing, 
they  pledge  themselves  that  no  alteration 
or  interference  whatever,  either  in  the 
spirit  or  the  style  of  the  Commentary  shall 
take  place ;  accuracy  in  typography,  and 
verification  of  references,  being  their  sole 
objects  in  incurring  this  additional  and 
considerable  expense.  They  wish  also  to 
add,  that  the  work  is  printed  from  a  beau- 
tiful and  clear  type  entirely  new,  and  that 
cast  expressly  for  this  undertaking.  The 
invaluable  character  of  the  Commentary 
rendering  any  infringement  or  abbreviation 
mischievous,  economy  in  bulk  has  been 
effected  by  the  employment  of  ^  smaller 
type  and  expanded  page,  so  that  three 
quarto  volumes  may  contain  the  whole 
unadulterated  labours  of  the  author,  not 
as  re-edited  by  a  different  hand  and  infe- 
rior mind,  but  precisely  as  the  amiable  and 
learned  commentator  bequeathed  them  to 
the  world.  This  edition  is  printed  from 
the  last,  which  the  author  published  in  the 
vigour  of  life,  for  being  well  satisfied  with 
its  appreciation,  he  devoted  the  latter  years 
of  his  useful  existence  to  the  formation  of 
an  Index.    '  My  main  occupation,'  said  the 


venerable  man,  '  id  the  index  to  the  Bible. 
The  publishers  are  so  urgent  for  me  to 
expedite  it,  that  I  am  forced  to  give  up  or 
postpone  my  plans  of  revision/  &c.  (Vide 
Life  of  the  Author,  1823.) 

'*  To  prevent  the  possibility  of  miscon- 
ception, the  publishers  state  distinctly,  that 
til  is  edition  will  include,  besides  the  au- 
thorized text  of  the  Holy  Scriptures,  the 
commentary,  notes,  marginal  references, 
and  practical  observations,  as  the  author 
wrote  them,  without  interpolation  or  omis- 
sion, together  with  a  copious  index,  tables 
of  proper  names,  promises,  &c.  &c. 

**  Inferior,  therefore,  to  no  edition  of 
Scott's  Bible,  in  the  fulness  or  genuine 
character  of  its  contents,  in  typographical 
accuracy  6x  arrangement,  it  still  claims 
another  advantage  over  rival  editions, 
which,  it  is  believed,  will  place  it  beyond 
the  reach  of  the  most  enterprising  compe- 
titors ;  this  superiority  consists  in  its  being 
illustrated  by  a  series  of  views  in  Judea, 
Syria,  Asia  Minor,  Rhodes,  Malta,  Rome, 
&c.,  not  the  result  of  fiction  or  fancy,  but 
true,  exact,  and  faithful  representations  of 
the  scenes  so  frequently  alluded  to  in  the 
Holy  Scriptures,  recently  taken  on  the  spot 
by  eminent  artists,  and  engraved  in  the 
best  manner  of  the  present  time.  Such 
views  possess  a  degree  of  truth  and  reality 
well  calculated  to  accompany  so  sincere  a 
commentary.  It  is  but  justice  to  them- 
selves, the  publishers,  to  state,  that  they 
have  been  repeatedly  and  warmly  urged 
to  publish  their  scenery  on  the  Holy  Land 
in  a  separate  volume  as  Biblical  Illustra- 
tions, but  that  they  have  as  perseveringly 
declined,  from  a  desire  to  reserve  them 
solely  for  the  present  work ;  a  work  which 
they  confidently  anticipate  will  soon  be- 
come not  merely  the  popular,  but  the 
standard  edition  of  Scott's  Commentary  on 
the  Holy  Scriptures." 

On  tlie  15th  of  January  1841,  the  de- 
fendants caused  an  advertisement  to  be 
inserted  in  "The  Publishers'  Circular," 
respecting  their  edition  of  Thomas  Scott's 
Commentary  on  the  Bible,  which  was  as 
follows: — "The  only  edition,  with  steel 
engravings,  views  of  real  scenes.  Fisher's 
Illustrated  edition  of  the  Rev.  Thomas 
Scott's  Bible,  in  about  forty  monthly  parts, 
at  2^.,  every  part  embellished  with  a 
highly-finished  engraving  on  steel,  forming 
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a  series  of  views  of  the  principal  places 
tnentioned  in  scripture,  from  drawings  on 
the  spot.  Part  I.  now  ready,  containing 
seven  sheets  of  letter-press,  and  views  of 
Jerusalem  and  of  Zidon.  Part  II.  will  he 
published  on  the  2nd  instant,  containing  a 
view  of  Damascus.  To  prevent  the  possi- 
bility of  misconception,  the  publishers 
state  distinctly,  that  Fisher's  edition  of 
this  standard  and  inestimable  Commentary 
will  include,  besides  the  authorized  text 
of  the  Holy  Scriptures,  the  commentary, 
notes,  marginal  references,  and  praetical 
observations,  not  as  re-edited  and  muti- 
lated by  a  different  hand  and  an  inferior 
mind,  but  as  the  author  wrote  them,  printed 
without  interpolation  or  omission  from  the 
last  edition  published  by  him  in  the  vigour 
of  life,  together  with  a  copious  index, 
tables  of  proper  names,"  &c. 

The  affidavits  further  stated,  that  the 
announcement  and  advertisement  respect- 
ing the  intended  edition  were  calculated 
greatly  to  mislead,  and  did  in  fact  mislead, 
the  public,  as  to  the  nature  and  contents 
of  the  intended  new  edition,  and  that  the 
first  number  of  the  defendants'  edition,  so  ' 
far  from  containing  the  whole  unadulter- 
ated labours  of  Thomas  Scott,  respecting 
that  portion  of  the  subject  which  was  com- 
mented upon  and  printed  in  the  defendants' 
first  number,  did  not,  in  fact,  contain  any 
of  the  corrections  or  improvements  in,  or 
additions  to  the  fourth  edition;  but  that, 
with  some  slight  exceptions,  the  whole  of 
the  letter-press  contained  in  the  first 
number  of  the  said  defendants*  edition,  was 
a  transcript  of  the  corresponding  portion 
of  the  fourth  edition ;  that  the  defendants 
had  sold  many  copies  of  the  first  number, 
published  by  them,  and  made  large  profits 
thereof;  that  the  public  had  been,  by 
reason  of  the  false  representations  and 
assurances,  contained  in  the  announcement 
and  advertisement,  induced  to  purchase 
the  defendants'  first  number,  with  the  view 
of  possessing  that  edition,  instead  of  pur- 
chasing copies  of  the  fifth  edition,  belong- 
ing to  the  plaintifis ;  and  that,  in  the  greater 
number  of  instances  in  which  the  defen- 
dants' first  number  had  been  purchased 
by  the  public,  the  same  would  not  have 
been  purchased  but  for  the  aforesaid  false 
and  unfair  announcement.  The  bill  prayed 
the  usual  account  of  the  profits  made  by 


the  sale  of  the  defendants'  first  number ; 
and  that  the  defendants  might  be  restrained 
from  selling  or  disposing  of  any  copy  of 
the  first  number  of  the  announced  edition, 
or  any  future  number,  having  with  or  upon 
it,  or  the  cover  or  wrapper  thereof,  the 
announcement  respecting  the  nature  and 
contents  of  such  publication  ;  and  from  in 
any  manner  printing,  publishing,  or  causing 
to  be  printed  or  published,  any  advertise- 
ment, statement,  or  announcement,  to  the 
purport  that  any  edition  of  the  said  com- 
mentary or  work  published,  or  to  be  pub- 
lished, by  the  defendants,  did  or  would 
contain  the  whole  of  the  commentary  and 
observations  of  Thomas  Scott,  as  written 
by  him,  or  as  bequeathed  by  him  to  the 
world,  or  the  whole  of  the  last  corrections, 
improvements,  and  additions  made  by 
Thomas  Scott  to  his  Commentary  or  work, 
or  to  any  like  efiect. 

The  plaintiffs,  on  the  5th  of  February 
1841,  obtained  from  the  Vice  Chancellor, 
an  ex  parte  injunction  against  the  defen- 
dants, to  the  efiect  prayed  by  their  bill. 

The  defendants  filed  their  joint  answer 
on  the  4th  of  March,  and  thereby  (amongst 
other  things)  stated,  that  the  fifth  edition 
of  Thomas  Scott's  Bible  was  defective,  and 
did  not  contain  the  chronological  index,  or 
those  parts  of  the  first  edition,  intituled 
tables  of  proper  names,  of  promises,  or  of 
types ;  that  they  believed  that  many  of  the 
alterations,  contained  in  the  fifth  edition, 
were  made  not  by  Thomas  Scott,  but  by 
William  Rutter  Dawes,  or  some  other 
person;  that  in  numerous  instances  the 
notes  and  practical  observations  contained 
in  the  fourth  edition,  as  they  were  edited 
by  Thomas  Scott,  were  filtered  or  varied 
without  necessity,  and,  without  any  im- 
provement being  thereby  effected  ;  that  in 
very  many  instances  sentences,  and  parts 
or  members  of  sentences,  contained  in  the 
notes  and  practical  observations  as  they 
were  printed  in  the  fourth  edition,  were 
capriciously  transposed  in  the  fifth  edition; 
that  in  other  instances  injurious  omissions 
were  found  in  the  fifth  edition ;  and  that 
in  some  instances  the  sense  and  effect  of 
the  notes  and  practical  observations  con- 
tained in  jthe  fourth  edition,  were  injured 
or  weakened  by  the  alterations  made  there- 
in, and  printed  in  the  fifth  edition ;  that 
the  announcement  and  advertisement,  men- 
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tioned  in  the  bill,  were  respectively  pre- 
pared, with  the  view  of  stating  the  nature 
of  the  defendants'  publication,  and  its 
recommendations,  and  particularly  of  in- 
forming the  public  that  the  same  would  be 
entirely  the  genuine  composition  of  Thomas 
Scott,  and  would  be  printed  from  the  Jast 
edition,  published  by  Thomas  Scott  in  the 
vigour  of  his  life,  being  the  fourth  edition, 
in  order  to  distinguish  it  from  the  several 
editions  published  and  announced  since 
his  death,  and  which  were  altered  from 
the  composition  of  Thomas  Scott.  The 
defendants  denied  that  the  announcement 
and  advertisement,  or  either  of  them,  were 
or  was  calculated  greatly  or  in  any  degree 
to  mislead  the  public,  as  to  the  nature  or 
the  contents  of  the  defendants'  intended 
edition,  but,  on  the  contrary,  that  the  same 
contained  a  true  statement  of  the  nature 
and  contents  thereof;  and  that  they  did 
not  believe  that  the  public,  by  reason  of 
the  representations  contained  in  the  an- 
nouncement and  advertisement,  had  been 
induced  to  purchase  the  first  number  of 
the  defendants'  edition,  with  the  view  of 
possessing  that  edition,  instead  of  pur- 
chasing the  plaintiffs'  edition,  published  in 
1822,  except  that  persons  might  have  been 
induced  to  purchase  the  defendants'  edition 
by  reason  of  its  being  undoubtedly  the 
genuine  production  of  Thomas  Scott  alone. 
On  the  coming  in  of  the  answers — 
Mr,  Jacob  and  Mr.  F,  J,  Hallf  moved, 
on  the  part  of  the  defendants,  to  dissolve 
the  injunction  ;  which  was  opposed  by — 

Mr,  Knight  Bruce  and  Mr,  Benshaw,  on 
behalf  of  the  plaintiffs. 

The  Vice  Chancellor  being  of  opinion 
that  the  announcement,  published  by  the 
defendants,  was  too  extensive  in  its  nature, 
and  that  the  defendants  thereby  must  have 
intended  to  hold  out  to  the  purchaser^  of 
the  defendants'  new  edition,  that  they  were 
purchasing  part  of  that  which  was  con- 
tained in  the  fifth  edition,  aud  was  not 
contained  in  the  fourth  edition,  refused  the 
motion. 

The  defendants  having  appealed  from 
his  Honour's  decision, — 

Mr,  J,  fVigram  and  Mr,  F,  J.  Hall  ap- 
peared in  support  of  the  appeal. — The  real 
object  of  the  advertisement,  is  to  distin- 


guish the  last  edition  of  Thomas  Scott's 
Bible,  published  by  him  during  his  lifetime, 
from  all  other  editions  of  that  work,  which 
were  subsequent  to  that  edition,  and  be- 
longed to  the  plaintiffs.  The  principle 
upon  which  the  Court  below  must  have 
intended  to  proceed,  was  that  laid  down 
by  this  Court  in  the  case  of  Millington 
V.  Fox  (1),  where  there  was  an  actual  mis- 
representation, and  in  Motley  v.  Doim- 
man  ( 2).  In  the  case  of  The  Penny  Pick' 
wick  (3),  before  his  Honour  the  Vice 
Chancellor,  in  which  a  somewhat  similar 
question  to  the  present  arose,  his  Honour 
said,  that  though  a  careless  observer  might 
be  misled  as  to  the  work,  it  was  his  duty 
to  look  and  see  whether  a  common  and 
ordinary  observer  could  be  misled  by  it, 
and  if  he  found  he  could  not,  then  the 
case  could  not  be  one  for  an  injunction. 
In  the  present  case,  the  defendants'  edition 
is  openly  contrasted  with  the  5th  editicm 
belonging  to  the  plaintiffs,  and,  therefore, 
no  ordinary  reader  of  the  announcement  or 
advertisement  could  be  misled  by  those 
documents.  The  plaintiffs  have  unfairly 
attempted  to  spell  out  an  equity  from 
one  single  isolated  paragraph;  the  only 
reasonable  and  fair  construction  to  be 
put  on  the  several  paragraphs  taken 
together,  of  the  announcement  published 
on  the  wrapper  of  the  defendants'  first 
number,  being  an  intention  on  the  part 
of  the  defendants  to  publish  the  undoubt- 
edly unadulterated  and  genuine  edition  of 
Thomas  Scott's  Commentary  on  the  Bible, 
and  which  was  the  fourth  edition  ;  the 
injunction  therefore  ought  to  be  dissolv- 
ed, and  thereby  the  imputation  of  fraud 
thrown  upon  the  defendants  by  the  plain- 
tiffs' bill,  entirely  removed—  The  Attorney 
General  v.  the  Mayor  of  Liverpool {4f), 

Mr,  Q,  Turner  and  Mr,  Renshaw^  for 
the  plaintiffs,  admitted  that  the  case  before 
the  Court  was  one  of  misrepresentation 
and  not  of  copyright,  and  insisted  that  the 
publication  of  the  announcement  on  the 
wrapper  ought,  at  least,  to  be  restrained, 
inasmuch  as  in  that  document  nothing  at 

(1)  3  MyL&  Cr.S38. 

(3)  3  ibid.  1 ;    8.  o.  6   Law   J.    Rep.   (n.s«) 
CfaaocSOS. 

(3)  Not  reported.  • 

(4)  1  Myl.  &  Cr.  IT!  ;  ».  c.  7  Law  J.  Rep.  (n.s.) 
Chanc.  6 1 .    Vide  obsenratitms,  pp.  S 10 —  1 . 
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all  tantamount  to  the  statement  contained 
in  the  advertisement^  viz.  that  the  defen- 
dants' intended  new  edition  was  to  be 
printed  "without  interpolation  or  omission 
nrom  the  last  edition  published  by  Mr. 
Scott  in  the  vigour  of  life,"  could  be  found, 
and  that  the  expression,  '*  precisely  as  the 
amiable  and  learned  commentator  bequeath* 
ed  his  labours  to  the  world,"  could  only 
mean  as  he  bequeathed  (that  is,  lefl)  them 
to  the  world  at  his  death,  with  those  alter- 
ations which  had  been  made  in  the  Com- 
mentary between  the  period  of  the  publi- 
cation of  the  fourth  edition  and  the  time 
of  Thomas  Scott's  death  in  1821 ;  that  the 
spirit  and  meaning  of  the  announcement 
contained  on  the  wrapper  of  the  defendants' 
first  number;  amounted  to  nothing  less 
than  a  description  of  the  fifth  edition  be- 
longing to  the  plaintiffs,  which  was  adver- 
tised to  comprise  the  last  corrections  and 
additions  of  Thomas  Scott ;  and  that  the 
representation  published  to  the  world  on 
the  wrapper  of  the  defendants'  first  num- 
ber, was  fraudulent  and  false  in  fact,  and 
calculated  to  deceive  the  public. 

The  Lord  Chancellor. — The  injunc- 
tion in  this  case,  which  the  present  motion 
seeks  to  discharge,  restrains  the  defendants 
from  publishing  the  edition  of  Scott's  Bible, 
which  they  have  commenced  publishing  in 
numbers,  with  a  certain  wrapper,  contain- 
ing a  certain  description  of  the  book,  which 
1  shall  presently  refer  to,  and  also  from 
publishing  '*  any  advertisement,  or  state- 
ment, or  announcement,  to  the  purport  or 
efifect,  that  any  edition  of  the  said  Commen- 
tary or  work  published  or  to  be  published 
by  them,  contains,  or  will  contain,  the  whole 
of  the  commentary  and  observations  of 
Thomas  Scott,  as  written  by  him,  or  as 
bequeathed  by  him  to  the  world,  or  the 
whole  of  the  last  corrections,  improvements, 
and  additions  made  by  the  said  Thomas 
Scott  to  his  said  Commentary  or  work." 

Now,  the  first  observation  that  strikes 
me  upon  that  is,  that  as  I  read  the  adver- 
tisement, no  such  advertisement  ever  ap- 
pears to  have  been  published ;  it  is  assumed 
that  the  advertisement  announces  to  the 
world  that  the  edition  published  by  the 
defendants,  contains  all  the  last  corrections, 
improvements,  and  additions  made  to  the 
work  by  Thomas  Scott,   but  I  observe, 


upon  referring  to  the  advertisement,  that 
it  appears  to  me  to  do  anything  but  answer 
that  description.  So  far,  therefore,  as  that 
advertisement  forms  part  of  the  injunction, 
I  can  find  nothing  whatever  to  support  it. 

The  other  part  of  the  injunction,  which 
sets  out  at  length  that  which  is  contained 
on  the  wrappers  of  the  numbers  of  the 
defendants'  edition,  is  the  subject  which 
arises  for  consideration. 

Now  it  is  not  a  question  of  piracy  at  all, 
because  it  is  admitted  that  the  defendants 
have  not  published  anything  of  that  in 
which  the  plaintiffs  claim  the  copyright. 
They  have  not  published  any  of  those 
alterations  or  additions  which  are  found  in 
what  they  call  the  fiflh  edition,  namely, 
the  plaintiffs'  publication,  as  distinguished 
from  what  is  contained  in  the  edition  which 
the  defendants  have  published.  It  is  ad- 
mitted that  the  fourth  edition  is  not  covered 
by  any  copyright,  at  least  not  that  part  of 
it  which  has  been  published ;  and  there  is 
no  case  made,  orattemptedtobe  supported, 
upon  the  ground  of  the  defendants  having 
or  intending  to  commit  any  piracy  upon 
that  part  of  the  fourth  edition,  the  copy- 
right of  which  has  not  yet  expired. 

It  is  not,  therefore,  disputed,  that  the 
defendants  have  a  right  to  reprint  all  that 
is  in  the  fourth  edition.  It  is  equally  clear 
on  the  other  hand,  and  not  disputed,  that 
the  plaintiffs  have  a  copyright  in  what  they 
call  the  fifth  edition.  What  that  fifth  edi- 
tion consists  of,  is  not  so  very  clearly  to 
be  ascertained  from  the  affidavits,  as  one 
might  really  have  expected  from  those 
who  are  the  proprietors  of  the  fifth  edition, 
and  who  therefore  must  have  the  means  of 
informing  the  Court  of  what  that  edition 
consists. 

There  seems,  however,  to  be  no  doubt 
but  that  Thomas  Scott,  the  author  of  the 
former  edition,  did,  subsequently  to  the 
publication  of  the  fourth,  employ  himself 
in  making  various  alterations  and  additions 
to  his  observations  and  notes  to  that  fourth 
edition,  and  therefore  that  there  existed, 
at  the  time  of  his  death,  compositions  of 
his,  which  were  the  subject-matter  of  copy- 
right, and  to  which  the  plaintiffs  are  en- 
titled. If  everything  that  has  been  pub- 
lished in  the  fifUi  edition,  consists  of  that 
which  Mr.  Scott  himself  wrote,  why  their 
descripUon  of  the  work  is  correct.     If,  on 
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the  other  hand,  the  fiflh  edition  contains 
not  only  what  Mr.  Scott  himself  added  to 
the  fourth  edition,  but  contains  any  matter 
added  by  others,  then  there  may  equally 
be  a  copyright  in  that  fiflh  edition;  but 
the  description  of  it  as  published  by  the 
plaintiffs,  does  not  accurately  represent 
what  that  fifth  edition  is. 

Now,  the  complaint  against  the  defen- 
dants, (if  I  can  understand  what  the  object 
of  the  injunction  is  from  the  terms  used,) 
would  assume  that  the  defendants  had  an* 
nounced  to  the  world  that  they  were  pub- 
lishing something  more  than  was  contained 
in  the  fourth  edition,  namely,  the  last  alter- 
ations, corrections,  and  improvements  of 
Thomas  Scott ;  and  the  question  therefore 
to  be  considered  upon  the  evidence  is, 
whether  what  the  defendants  have  an- 
nounced to  the  world,  either  in  the  adver- 
tisement, or  on  the  wrapper  to  the  numbers 
which  they  have  published,  does  repre- 
sent that  what  they  profess  to  publish  is 
more  than  that  which  was  published  in  the 
fourth  edition  (  it  being  admitted  that  they 
have  a  present  right  to  publish  what  they 
have  already  published,  and  is  contained 
in  the  fourth  edition. 

Now,  it  is  one  thing,  having  regard  to 
that  question  and  the  case  made  by  the 
plaintiffs,  to  consider  whether  their  com- 
plaint is,  that  the  defendants  have  an- 
nounced that  their  work  contains  that 
which  is  exclusively  the  property  of  the 
plaintiffs.  If  it  does,  then  to  be  sure  it 
comes  within  the  principle  on  which  the 
injunction  seems  to  have  been  granted, 
and  might  be  very  properly  the  subject  of 
an  injunction,  but  it  might  also  be  a  pro- 
per subject,  I  apprehend,  for  an  action  at 
law.  On  the  other  hand,  if  the  complaint 
is,  or  rather  ought  to  be  this,  not  that  the 
defendants  profess  to  represent  that  they 
are  publishing  anything  more  than  what 
was  contained  in  the  fourth  edition,  but 
that  they  represent  that  the  fourth  edition 
contains  all  that  could  safely  be  attributed 
to  Thomas  Scott,  and  that  any  other  edi- 
tions or  works  professing  to  contain  addi- 
tions of  Thomas  Scott  were  not  to  be 
regarded  either  as  genuine  or  as  being 
finished  by  Thomas  Scott,  so  as  to  be 
considered  alterations  and  improvements 
under  the  authority  of  Thomas  Scott,  why 
then,  that  representation,  unless  proved  to 


be  true,  might  undoubtedly  be  the  subject 
of  complaint,  inasmuch  as  it  might  be  a 
libel  upon,  or  a  disparagement  of  the  work 
published  by  the  plaintiffs;  but  could  not 
be  a  proper  subject  for  an  injunction,  be- 
cause the  Court  does  not  interfere  by  in- 
junction to  prevent  publications  or  libels, 
which  might  be  injurious  to  the  property 
of  others.  Jt  deals  with  the  subject  as 
questions  of  property,  i^id  not  as  questions 
of  individual  interest. 

That  distinction  is  very  important  to  be 
kept  in  view,  for  in  the  one  case  there 
would  be  no  subject-matter  for  an  injunc- 
tion, and  in  the  other  I  apprehend  the 
principle  established  in  the  cases  of  Sykes 
v.  Sykes{5)  and  Blofeld  v.  Payne  (6)^ 
would  entitle  the  plaintiffs  to  maintain  an 
action  against  the  defendants  for  professing 
to  sell  tliat  which  is  the  property  of  the 
plaintiffs. 

Now,  keeping  in  view  what  is  the  history 
of  these  two  works,  and  the  undoubted 
right  to  publish  all  that  is  contained  in  the 
fourth  edition,  and  the  claim  set  up  by  the 
defendants,  that  what  they  are  publishing 
is  that  which  all  the  world  has  a  right  to 
publish,  (namely,  that  which  the  defendants 
have  already  published,  and  is  contained 
in  the  fourth  edition,)  but  also  the  subse- 
quent alterations  and  improvements  made 
by  Thomas  Scott  himself ;  it  seems  to  be 
not  more  than  necessary  just  to  look  at  the 
terms  of  the  advertisement — not  as  it  is 
set  out  in  the  injunction,  for  that  leaves 
out  the  part  of  the  advertisement  which 
explains  its  meaning — but  as  it  exists  in 
point  of  fact.  The  advertisement  announces 
the  publication  of  Ftiher's  Illustrated  Edi" 
lion  of  the  Rev.  Thomas  ScotVs  Bible^  and 
it  says,  •*  To  prevent  the  possibility  of 
misconception,  the  publishers  state  dis- 
tinctly that  Fisher's  edition  of  this  standard 
and  inestimable  Commentary  will  include, 
besides  the  authorized  text  of  the  Holy 
Scriptures,  the  commentary,  notes,  marginsd 
references,  and  practical  observations,  not 
as  re-edited  and  mutilated  by  a  different 
hand,  and  an  inferior  mind,  but  as  the 
author  wrote  them,  printed  without  inter- 
polation or  omission  from  the  last  edition 
published  by  him  in  the  vigour  of  life." 

(5)  3  B.&  C.  641  ;  B.C.  S  Law  J.  Rep.  K.B.48. 

(6)  4  B.  &  Ad.  410 ;  8.  0.  «  Law  J.  liep.  (n.s.) 
K.B.  68* 
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The  last  edition  published  by  Thomas 
Scott  himself  was  the  fourth  edition.  It 
seems  to  be  quite  impossible  to  read  that, 
without  understanding  the  meaning  to  be, 
to  announce  that  the  fourth  edition  was 
the  only  one  that  could  be  safely  looked 
at  as  containing  the  works  of  Thomas 
Scott,  and  the  defendants  published  that 
as  being  the  only  document  containing  the 
works  of  Thomas  Scott,  holding  up  as 
perfectly  valueless,  (not  specifying  by  de« 
scripdon  the  fifth  edition,) — but  holding  up 
as  valueless,  and  not  to  be  trusted,  any 
other  which  might  profess  to  contain  any 
matter  as  coming  from  Thomas  Scott,  other 
than  that  which  is  contained  in  the  fourth 
edition. 

Now,  that  4nay  be  perfectly  false,  for 
there  may  be  a  great  deal  in  addition  to 
that  which  is  contained  in  the  fourth  edi- 
tion composed  by,  and  therefore  coming 
from  Thomas  Scott ;  and  it  may  be  that 
the  representation  that  it  is  not  to  be  trust- 
ed may  be  without  foundation ;  but  that 
would  not  form  the  subject  for  an  injunc- 
tion. The  question  is,  whether  by  this 
advertisement,  anybody  could  suppose 
that  the  defendants  were  announcing  that 
their  publication  contained  any  subject- 
matter  composed  by  Thomas  Scott,  after 
the  publication  of  the  fourth  edition. 

It  appears  to  me  not  only  not  to  be  the 
reasonable  construction  of  this  advertise- 
m^t,  but  that  the  whole  terms  of  the 
advertisement  are  calculated  to  lead  to  a 
totally  different  construction.  It  seems 
not  only  not  to  adopt  any  matter  composed 
subsequent  to  the  fourth  edition,  but  to 
announce  to  the  world  that  nothing  but 
what  is  contained  in  the  fourth  edition,  is 
to  be  considered  as  the  genuine  work  of 
Thomas  Scott. 

That  material  part  of  the  advertise- 
ment, which  explains  the  former  part,  is 
omitted  in  the  injunction,  which  termi- 
nates with  the  words,  **last  corrections, 
improvements,  and  additions  made  by  the 
said  Thomas  Scott  to  his  said  Commen- 
tary or  work,"  leaving  out  entirely  the 
reference,  to  the  fourth  edition,  which 
shews  what  was  the  meaning  of  those  by 
whom  that  advertisement  was  composed. 
WeU,  then,  this  alludes  in  terms  to  the 
fourth  edition,  the  last  edition  published 
by  Thomas  Scott  in  his  lifetime ;  that  is 
New  SaaiBS,  X— Chamc. 


one  subject-matter  of  this  injunction. 
The  other  is  the  wrapper,  which  is  more 
at  length,  but  which  does  not  appear  to 
me  to  be  capable  of  any  different  construc- 
tion from  that  which  I  have  stated  to  be 
the  only  construction  I  can  put  upon  the  ad- 
vertisement. Upon  the  wrapper,  (amongst 
other  expressions  which  are  not  material 
to  be  attended  to,)  the  description  is  as 
follows — **  The  invaluable  character  of  the 
Commentary  rendering  any  infringement 
or  abbreviation  mischievous,  economy  in 
bulk  has  been  effected  by  the  employment 
of  smaller  typ.e  and  an  expanded  page,  so 
that  three  quarto  volumes  may  contain  the 
whole  unadulterated  labours  of  the  author, 
not  as  re-edited  by  a  different  hand  and 
inferior  mind,  but  precisely  as  the  amiable 
and  learned  commentator  bequeathed  them 
to  the  world.  This  edition  is  printed  from 
the  last,  which  the  author  published  in  the 
vigour  of  life."  That  edition  is  the  fourth. 

It  has  been  supposed,  that  the  words, 
"  precisely  the  same  as  the  amiable  and 
learned  commentator  bequeathed  them  to 
the  world,"  taking  these  words  by  them- 
selves, either  mean  a  bequeathing  to  the 
world  by  publication  to  the  world,  which 
is  quite  obviously  the  meaning  in  which 
they  are  used  in  this  paragraph,  or  as  they 
seem  to  have  been  understood  elsewhere, 
viz.  that  when  Thomas  Scott  bequeathed 
them  to  the  world,  he  prepared  them  for 
the  use  of  the  world ;  but  when  those  words 
are  taken  in  connexion  with  the  expressions 
immediately  following,  it  is  quite  obvious 
the  authors  of  that  paper  meant,  (and 
whoever  reads  the  paper  must  understand 
it  to  mean,)  that  by  bequeathing  it  to  the 
world,  Thomas  Scott  was  giving  it  to  the 
world  in  the  shape  and  ,form  of  a  publica- 
tion, and  which  publication  was  the  fourth 
edition. 

Now,  on  considering  what  is  expressed, 
and  reading  it  carefully,  and  looking  at 
the  construction  any  reasonable  man  would 
put  upon  the  paper,  and  being  of  opinion 
the  injunction  cannot  be  supported,  except 
upon  a  reasonable  construction  to  be  given 
to  the  whole  documents,  and  not  to  a  par- 
ticular paragraph,  it  appears  to  me,  that 
neither. in  the  aavertisement  nor  the  wrap- 
per, is  there  anything  held  out  to  the  world 
that  the  defendants  intended  to  publish 
that  of  which  the  plaintiffs  had  the  copy- 
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right.  The  real  question  to  be  considered 
in  this  case  is,  the  meaning  of  the  whole  of 
the  document  when  taken  together,  and 
not  the  meaning  of  a  part  of  it ;  because, 
that  a  particular  expression  may  bear  a 
different  construction,  and  may  lead  to  the 
conclusion  contended  for  by  the  plaintiffs, 
18  not  denied,  but  that  is  not  the  question  to 
be  tried.  The  question  is  not  absolutely 
a  question  of  fraud,  because  a  party  may 
represent  that  he  is  publishing  that  which 
belongs  to  another,  or  selling  that  which 
belongs  to  another,  withoutintending  fraud ; 
but  if  he  does,  the  party  has  a  right  to  the 
protection  of  this  Court ;  but  it  is  not  a 
particular  word  or  a  particular  expression 
that  will  give  the  party  that  right,  but  you 
must  read  the  whole  of  the  document,  and 
it  must  appear  to  be  either  an  intentional 
misrepresentation,  or  a  representation  cal- 
culated in  point  of  fact  to  lead  others  to 
believe,  that  when  they  are  buying  that 
which  the  defendants  offer  for  sale,  they 
are  buying  that  which  is  the  exclusive  pro- 
perty  of  the  plaintiffs. 

This  tase,  therefore,  not  being  a  ques* 
tion  of  copyright,  it  is  within  the  principle 
of  those  cases  which  have  been  decided 
upon  tradesmen  using  the  mark  of  one 
kind  or  another  belonging  to  the  party 
complaining ;  it  is  not  a  piracy ;  it  is  not 
that  you  are  selling  that  which  the  other 
party  has  the  exclusive  right  to  sell,  but 
it  is  a  representation  you  are  holding  out 
to  the  world,  that  you  are  selling  that  which 
the  other  party  has  a  right  to  sell«  and  has 
a  right  to  be  protected  against  a  represen- 
tation that  other  persons  are  selling  those 
goods  to  persons,  who  buy  under  the  idea 
that  they  are  buying  the  goods  of  the 
plaintiffs.  That  is  a  principle  which  this 
Court  acts  upon,  by  protecting  parties  by 
injunction ;  and  it  is  a  principle  also  which 
courts  of  law  will  enforce,  bv  giving  da- 
mages or  supporting  the  action,  at  least 
where  it  appears  such  a  course  of  conduct 
has  been  pursued  by  the  defendants.  I 
apprehend,  on  the  principle  of  those  cases, 
that  if  the  plaintiffs  think  they  can,  upon 
the  principle  of  the  cases  I  have  referred 
to,  induce  a  jury  to  believe  that  these  do- 
cuments (this  advertisement  and  wrapper) 
really  do  represent  that  the  defendants 
were  about  to  publish  the  compositions, 
notes,  and  improvements  of  Thomas  Scott, 


made  subsequently  to  the  publication  of 
the  fourth  edition,  or  subsequently  to  the 
time  when  the  last  edition  was  published 
in  his  lifetime  ;  and  that  Uiey  may  be  able 
to  maintain  an  action,  and  get  a  verdict, 
they  may  come  back  here  for  the  additional 
protection  the  injunction  may  give  them, 
(having  the  verdict  and  authority  a  judg^ 
ment  at  law  will  give  them,)  but  till  that  is 
done,  and  till  the  opinion  of  a  jury  shall 
tell  me  that  I  have  come  to  a  wrong  con- 
clusion upon  the  construction  of  these  in- 
struments,  I  cannot  put  the  constnictioa 
upon  them,  which  the  plaintiffs  seek,  and, 
therefore,  I  am  bound  to  dissolve  the  in- 
junction. 


.C.     •) 
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April 
May 

Exceptions— Impertinence — llth  Order 
of  1 828 — Answer — Pleading. 

A,  an  inf ant t  filed  a  bill  against  trustees^ 
wherein  she  sought^  in  the  usual  terms,  an 
account  of  the  lands^  S^c.  of  which  B.  had 
died  seised,  A.  claiming  to  be  interested  there* 
in.  The  trustees,  in  a  schedule  of  consider^ 
able  length,  annexed  to  their  answer,  set  forth 
in  particular  detail  the  names,  acreage^ 
boundaries^  ^c.  of  all  the  lands  of  which  B, 
had  died  seised : — Held,  that  although  some 
parts  of  the  schedule  were  not  impertinent, 
yet  the  matter  contained  in  the  schedule, 
being  unnecessarily  prolix,  and  tending  to 
oppression  from  its  length,  was  properly 
excepted  to  by  the  plaintiff  as  impertinently 
set  forth. 

Semble— The  Uth  Order  of  Court  of 
1 828,  does  not  apply  to  such  a  case. 

Norway  v.  Rowe,  1  Mer.  347,  recognized 
as  an  authority  in  cases  similar  to  the  pre-' 
sent,  notwithstanding  the  Wth  Order  of 
Court. 

The  bill  was  filed  by  Emma  Louisa  Byde» 
an  infant,  by  her  next  friend,  against  two 
trustees,  and  the  personal  representative 
of  a  deceased  trustee  of  certain  real  estates, 
and  other  parties,  seeking  an  account  of  the 
trust  property,  and  that  the  trustees  might 
be  declared  responsible  to  the  plaintiff  for 
certain  losses  sustained  by  the  mismanage- 
ment  of  the  same ;  and  it  sought  to  know 
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the  title  under  which  the  property,  consist- 
ing of  lands,  manors,  &c.,  was  conveyed, 
and  whether  T.  H.  Byde,  the  testator, 
mentioned  in  the  bill,  was  not  seised  of 
certain  lands,  &c.  in'  the  common  way. 
The  defendants,  the  two  trustees,  by  the 
schedule  to  their  answer,  set  forth  a  long, 
and  very  minute  and  particular  and  dif- 
fuse detail  of  each  particular  field,  and  the 
acreage,  names,  and  boundaries  thereof 
respectively,  &c.,  the  answer  stating  that 
the  messuages,  farms,  lands,  and  heredita- 
nents,  inquired  after  by  the  bill,  were  par- 
ticularized in  the  schedule  thereto  annexed. 

The  schedule  referred  to  in  the  defen* 
dants'  answer,  occupied  nearly  ninety  folios. 

Eleven  exceptions  having  been  taken 
by  the  plaintiff  to  the  matter  contained  in 
the  schedule,  five  of  them  were  disallowed 
by  the  Master,  and  six  of  them  allowed. 
llie  defendants  thereupon  excepted  to  that 
part  of  the  Master's  report,  which  allowed 
the  six  exceptions ;  and  the  Master  of  the 
Rolls,  on  the  hearing  of  the  defendants' 
exception,  and  on  thfe  authority  of  the 
11th  Order  of  1828,  and  the  case  of  Wag- 
staff  y,  Bryan  (1),  decided  in  favour  of  the 
defendants,  on  the  ground,  that  some  part 
of  the  matter  comprised  in  each  of  the 
plaintiff's  exceptions,  was  pertinent.  The 
plaintiff  appealed  from  his  Lordship's  de- 
cision. 

Mr.  /.  JVigram  and  Mr,  Collins  ap- 
peared for  the  appellant. 

Mr.  BetheU  and  Mr.  Piggott,  for  the 
respondents. 

The  following  cases  were  cited  on  the 
argument  before  his  Lordship : — 

Norway  v.  Rowe,  1  Mer.  847. 
King  V.  Teale,  7  Pri.  278. 
Beaumont  v.  Beaumont,  5  Madd.  51. 
Waggtaffv.  Bryan,  1  Russ.  &  Myl.  28 ; 

s.  c.  8  Law  J.  Rep.  Chanc.  41. 
Tench  v.  Cheese,  1  Beav.  571. 
Alsager  v.  Johnson,  4  Ves.  217. 
French  v.  Jacho,  1  Mer.  357,  n. 
Parker  v.  Fairlie,  Turn.  &  Russ.  826 ; 

s.  c.  1  Law  J.  Rep.  Chanc.  19. 
Oompertz  v.  Best,  1  You.  &  Col.  114; 

s.  c.  4  Law  J.  Rep.  (n.s.)  Ex.  Eq.  17. 
Lowe  v.  fVilliams,  2  Sim.  &  Stu.  574 ; 

s.  c.  4  Law  J.  Rep.  Chanc.  199. 

(1)  1  Rom.  &  Mjl.  t8;  ■.  e.  8  Law  J.  Rep. 
Cbaoe.  41. 


The  objections  raised  by  the  respon- 
dents, and  the  more  material  cases  cited 
at  the  bar,  being  particularly  observed 
upon  by  his  Lordship  in  the  judgment,  it 
has  not  been  thought  necessary  to  insert 
the  arguments  of  counsel. 

The  Lord  Chancellor. — His  Lordship, 
afler  stating  that  he  had  looked  over  the 
schedule  to  the  answer,  and  considered  the 
case,  and  that  the  difficulty  would  be  in- 
surmountable in  the  practice  of  the  coi^rt, 
if  the  order  of  the  Master  of  the  Rolls 
were  permitted  to  stand,  proceeded  as  fol- 
lows : — There  is  a  difficulty  in  dealing  with 
the  practice  of  the  court,  declared  in  the 
11th  Order  of  1828,  as  acted  on  in  the 
case  of  Norway  v.  Rowe ;  and  we  all  know 
the  inconvenience  of  not  having  the  parti- 
cular parts  of  an  answer,  which  are  objected 
to,  specified.  In  order  to  give  effect  to  the 
II th  Order,  the  rule  in  Norway  v.  Rowe 
is  necessary  to  be  acted  upon,  because,  if 
a  party  could  succeed  in  shewing  that  any 
part  excepted  to,  however  trifling,  is  per- 
tinent, there  was  an  end  of  the  rule.  In 
the  case  of  Norway  v.  Rowe,  the  schedule 
to  the  answer  extended  to  very  many  folios 
in  number,  and  you  might  have  subdivided 
a  schedule  of  that  length  into  as  many  ex- 
ceptions as  there  were  passages  contained 
in  it,  if  the  'rule  contended  ^r  by  the  de- 
fendants, had  been  enforced  in  that  case. 
That  cannot  be  the  practice  of  the  Court. 
Well  then,  what  course  is  to  be  adopted  in 
a  schedule  like  the  present  ?  I  am  not 
taking  the  case  where  there  is  a  totally 
different  subject-matter,  and  where  one 
part  is  pertinent  and  the  other  is  impertinent, 
but  where  the  subject-matter  is  so  mixed 
up,  as  to  make  it  extremely  difficult  to 
separate  the  one  part  from  the  other,  as  in 
Norway  v.  Rowe.  The  objection  taken  by 
Lord  Eldon,  in  Norway  v.  Rowe,  was  not 
that  the  matter  was  impertinent,  but  that 
it  was  given  in  an  oppressive  mode,  and 
the  defence  was  framed  in  a  manner  not 
required  by  the  plaintiff,  and  not  neces- 
sary for  the  purpose  of  the  defendant,  and 
therefore  given  in  a  mode  the  Court  could 
not  sanction.  In  that  respect,  it  was  con* 
sidered  impertinent;  ana  in  Alsager  v« 
Johnson,  and  also  in  the  case  of  Beaumont 
v.  Beaumont,  the  matter  objected  to  was 
held  impertinent,  because  it  was  set  out  in 
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an  impertinent  manner,  and  too  diffuse ; 
and  the  setting  forth  of  the  matter  in  such 
a  manner  may  have  been  done  either  for 
the  purpose  of  oppression,  or  from  mere 
negh'gence  or  ignorance,  and  for  want  of 
taking  the  trouble  of  wording  it  in  a  pro- 
per shape,  or  of  reducing  it  to  a  proper 
form:  indeed,  these  matters  may  generally 
be  referred  to  the  latter  cause,  rather  than 
to  an  intention  to  injure  the  |5laintiff.  It 
is,  however,  quite  immaterial  what  the 
cause  is,  the  simple  question  being,  whe- 
ther, when  such  a  case  is  brought  forward, 
this  Court  can  sanction  it.  I  am  not  dis- 
posed to  throw  upon  the  Master  of  the 
Court,  nor  on  the  plaintiff,  who  comes  to 
complain  of  the  defendants*  conduct,  the 
labour  of  analyzing  a  long  schedule,  and 
of  finding  out  what  parts  of  the  numerous 
passages  in  it  are  impertinent,  and  what 
are  not  so :  Lord  Eldon  declined  doing 
80 ;  and  in  Norway  v.  Rowe,  that  learned 
Judge  said,  that  the  matter  was  set  forth 
in  a  manner  which  was  unnecessarily  pro- 
lix, and  tending  to  oppression;  and  the 
party  putting  such  matter  into  his  answer, 
must  take  upon  himself  the  burthen  of 
separating  the  one  part  from  the  other,  or 
must'^take  the  consequences.  The  matter 
must  either  be  dealt  with  in  that  way,  or 
the  plaintiff  must  be  compelled  to  divide 
the  schedule  into  as  many  exceptions  as 
there  are  parts  or  passages  in  it ;  and  to 
avoid  that  state  of  things,  I  think  it  best 
to  adopt  the  principle  laid  down  by  Lord 
Eldon.  Under  these  circumstances,  al- 
though I  cannot  say  there  may  not  be 
some  passages  in  the  schedule  which  are 
necessary,  yet  they  are  so  mixed  up  with 
other  matter,  that  I  have  no  hesitation  in 
saying  that  this  case  is  within  the  principle 
of  Norway  v.  /?oire,  and  that  the  schedule 
is  altogether  impertinent ;  and  so  seemed 
to  think  the  Master  of  the  Rolls,  but  he 
considered  himself  more  bound  by  the  1 1  th 
Order  of  1828,  as  construed  in  the  case  of 
Wagstaffv.  Bryan f  than  the  case  of  A^or- 
way  V,  Bowe.  I  can  find  no  part  of  the 
schedule  to  the  answer  in  the  case  before 
me,  which  can  be  detached  from  the  rest ; 
one  objection,  therefore,  of  the  respondents 
is  thus  removed. 

Another  objection  raised  on  the  part  of 
the  respondents  is,  that  the  Court  cannot 
entertam  the  present  application,  because 


the  exceptions  are  in  respect  of  matter 
'*  impertinently  set  forth ;"  whereas,  the 
reference  to  the  Master  was  to  inquire 
whether  the  matter  was  impertinent :  it  is, 
however,  too  late  to  take  such  an  objection ; 
but  if  it  were  not,  it  will  be  observed,  that 
the  very  words  objected  to,  have  Lord 
Eldon*s  sanction.  No  person  can  doubt 
the  meaning  of  the  partiesi  and  the  Master 
of  the  Rolls  deemed  the  schedule  imperti- 
nent, as  being  impertinently  set  forth,  but 
he  conceived  the  11th  of  the  Orders  of 
1 828,  precluded  him  from  giving  effect  to 
the  exceptions;  on  the  contrary,  I  am 
afraid  there  would  be  no  remedy  in  a  case 
of  this  nature,  or  in  a  case  tenfold  worse 
than  this ;  because  the  worse  the  case,  the 
more  difficult  is  it  to  deal  with.  The  only 
way,  therefore,  of  preserving  the  jurisdic- 
tion of  the  Court,  on  a  motion  of  this 
nature,  is  to  treat  the  whole  schedule  as 
impertinent.  This  course  is  not  now  in- 
troduced for  the  first  time;  it  was  pursued 
in  the  case  of  AUager  v.  Johnson^  and  I 
must,  therefore,  direct  the  order  of  tbe 
Court  below  to  be  discharged. 


M.R.        \ 

May  8,  4,  5,  8. 1    addis  r.  campbell. 

Reversionary  Interest^  Sale  of — Inade^ 
quale  Consideration — Fraud. 

A,  who^was  entitled  to  a  reversionary 
interest  in  real  estate,  sold  it  to  C,  under 
circumstances  which  would  have  induced  the 
Court  to  set  aside  the  transaction,  on  ike 
ground  of  fraud.  The  tenant  for  life  was 
aware  of  these  circumstances^  hut  some  years 
afterwards  purchaud  the  reversion  from  €• 
for  a  fair  consideration,  which  was  paid  to 
C,  and  C.  induced  A.  to  jmn  m  a  recovery ^ 
and  in  the  conveyance  to  the  tenant  for  Ufe. 
A.  continued  in  destitute  circumstaneesup  to 
his  death.  Nearly  twenty  years  after  the 
sale  to  C,  a  bill  being  fled  by  the  eldest  son 
of  A.  to  obtmn  the  estate,  the  several  sales 
and  conveyances  were  ordered  to  be  set  aside. 

Under  the  will  of  Francis  Gostling,  ivho 
died  in  1 806,  Francis  Gostling,  the  younger, 
was  entitled  for  life  to  certain  firecbold  and 
copvhold  hereditaments,  with  remainder 
to  his  issue  in  tail,  with  renUdnder   to 
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Mildred  Addis*  for  life,  with  remainder  to 
her  fmt  and  erery  other  son  successively 
in  tail. 

Mildred  Addis  died  in  1818,  leaving 
Henry  Joseph  Addis,  her  eldest  son,  who 
was  then  about  thirty-five  years  of  age. 

In  October  1818,  Henry  Joseph  Addis 
wds  desirous  of  selling  his  reversionary 
interest  in  the  freehold  and  copyhold  es* 
tates,  comprised  in  the  will  of  Francis 
Gostling,  the  testator,  and  it  was  adver- 
tised to  be  sold  by  public  auction ;  but 
before  the  time  at  which  the  auction  was 
to  have  taken  place,  H.  J.  Addis  entered 
into  a  contract  with  John  Crook  (who  was 
a  Quaker,)  to  sell  his  interest  in  part  of 
Uiese  estates  for ^00/.  Shortly  afterwards, 
at  the  suggestion  of  Mr.  Charles  Addis, 
who  was  a  solicitor,  and  a  relation  of  H.  J. 
Addis,  Crook  signed  an  undertaking  to 
pay  to  H.  J.  Addis  a  further  sum  of  800/., 
in  case  Francis  Gostling,  the  younger, 
should  die  without  issue.  H.  J.  Addis 
afWrwards  agreed  to  include  his  reversion- 
ary interest  in  some  other  estate  in  the 
same  sale,  and  Crook  was  to  pay  him  625/. 
instead  of  500/.,  and  gave  him  a  bond  for 
1,000/.  instead  of  800/.,  to  be  paid  in  the 
event  before  mentioned. 

By  indentures  of  the  19th  and  20th  of 
AprU  1819,  H.  J.  Addis,  in  consideration 
of  625/.,  and  a  bond  for  1,000/.,  to  be  paid 
in  the  event  before  referred  to,  conveyed  his 
interest  in  this  estate  to  Crook,  and  cove- 
nanted to  levy  a  fine  and  suffer  a  recovery. 

The  bond  for  1,000/.  was  shortly  after- 
wards bought  from  Addis,  by  a  friend  of 
Crook  for  a  smaU  sum  of  moHey. 

On  the  19th  of  April  1828,  Francis 
Gostling,  the  younger,  wrote  a  letter  to  a 
Mr.  Costigan,  who  had  made  an  applica- 
tion to  him  for  assistance  for  H.  J.  Addis, 
to  the  following  effect:  — "The  fether, 
Henry  Addis,  was  here  on  Tuesday  last. 
I  franked  him  up  and  back  again  to  no 
purpose.  The  attempt  was  made  to  file  a 
bill  in  Chancery  against  the  man  who 
bought  Henry's  reversion  by  private  con- 
tract, as  the  Chancellor  sets  aside  all  pur- 
chases of  this  nature,  in  which  he  must 
have  succeeded.  It  was  advertised  to 
have  been  sold  by  public  auction,  but  the 
Quaker  attended  on  Henry  some  weeks  in 
London,  and  closed  for  500/.,  nothing  like 


one  year's  rent  of  the  estates.  A  more 
rascally  transaction  was  hardly  ever  known. 
A  further  bond  was  procured  by  Charles 
Addis  for  1,000/ ,  payable  when  this  man 

fot  possession  of  the  property,  which  bond 
[enry  sold  to  the  Quaker's  friend  for  50/., 
as  I  am  well  informed,  and  it  now  remains 
with  the  Quaker.  •  •  •  When  Henry  was 
here,  I  found  him  totally  void  of  truUi." 

H.  J.  Addis  threatened  to  take  proceed- 
ings to  set  aside  the  sale  to  Crook,  and 
Crook  paid  to  him  several  small  •  sums 
(frequently  1/.  a  week)  to  induce  him  to 
abstain  from  any  such  steps. 

In  October  1 828,  John  Crook  entered  into 
an  agreement  with  Gostling,  the  tenant  fot 
life,  for  the  sale  to  him  of  9ie  reversionary 
interest  for  6,500/.,  and  Crook  was  to  prevau 
upon  Addis  to  join  in  suffering  a  recovery, 
in  order  that  Gostling  might  obtain  a  fee 
simple.  This  plan  was  carried  into  effect, 
and  a  recovery  was  suffered  by  Addis  in 
Michaelmas  term,  1828,  and  the  bond  for 
1,000/.  was  delivered  up  by  Crook  to 
Gostling.  The  annual  rental  of  the  estates 
at  that  time  was  stated  to  be  about  600/. 

Crook  died  in  1831,  H.  J.  Addis  in 
1832,  and  Gostling  in  1835.  The  plaintiff 
was  the  eldest  son  of  H.  J.  Addis,  and 
attained  twenty-one  in  1834,  and  the  bill 
was  filed  in  1 838  against  the  devisees  of 
Francis  Gostling,  the  younger,  and  the 
personal  representative  of  Crook. 

^he  bill  prayed  a  declaration,  that  the 
said  sales  and  conveyances  were  fraudu- 
lent and  void,  and  that  the  defendants,  or 
some  of  them,  might  be  decreed  to  execute 
to  the  plaintiff  all  necessary  conveyances 
for  vesting  the  estates  in  question  in  the 
plaintiff. 

Mr,  Pemberton  and  Mr,  PiggoH^  for  the 
plaintiff. — The  original  sale  to  Crook  was 
of  such  a  description,  that  the  Court  would 
have  felt  no  difficulty  in  setting  it  aside,  if 
a  bill  had  been  filed  for  that  purpose.  The 
unsettled  character  and  the  destitute  con- 
dition of  Addis,  and  the  gross  inadequacy 
of  the  consideration  paid  to  him,  rendered 
it  impossible  that  such  a  sale  could  be 
sustained.  But  Gostling  was  aware  of  all 
these  particulars,  and  spoke  of  the  sale  as 
a  rascally  transaction.  He  therefore  pur- 
chased the  property,  subject  to  all  such 
equities  as  existed  against  Crook. 
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Baker  v.  Bent,  1  Russ.  &  Myl.  224. 
Bamardiston  v.  Lingoodt  2  Atk.  133. 
Bowes  V.  Heaps,  3  Ves.  &  B.  120,  and 

the  cases  there  cited. 
Boswell  V.  Mendham,  6  Madd.  373. 

3fr.  Kindersley,  Mr.  S,  Sharpe,  and  i(fr. 
lioupelL — Addis  was  advised  by  his  rela- 
tive, who  was  a  solicitor,  to  sell  his  rever- 
sion by  public  auction,  and  after  the  sale 
was  made  by  private  contract,  he  was  ad- 
vised to  file  a  bill  to  set  it  aside.  But  he 
thought  proper  to  disregard  this  advice, 
and  afler  having  had  several  years  to  con- 
sider the  subject,  he  acquiesced  in  the  sale 
to  Mr.  Gostling,  and  joined  in  the  convey- 
ances to  him.  If  the  original  sale  to  Crook 
might  have  been  set  aside,  still  the  pur- 
chase by  Gostling  was  a  fair  transaction, 
and  free  from  any  fraud  whatsoever :  and  no 
attempt  was  made  to  impeach  it  till  nearly 
twenty  years  had  elapsed,  and  almost  all 
the  parties  were  dead  who  could  have 
given  an  account  of  it. 

McQueen  v.  Farquhar,  11  Ves.  467. 

Mr,  Pemherlon  replied. 

May  8,  1841. — The  Master  op  the 
Rolls  (afler  stating  the  case). — Henry 
Joseph  Addis,  at  the  time  of  the  trans- 
action in  question,  was  about  thirty-five 
years  of  age :  he  was  a  person  of  an 
exceedingly  unsettled,  reckless,  and  im- 
provident character,  being  reduced  ^y 
profligacy  and  improvident  conduct  to  a 
state  of  the  greatest  destitution ;  and  he 
is  shewn  to  have  resorted  to  guilty  and 
dishonest  means,  to  relieve  himself  from 
the  wretched  state  of  distress  to  which  he 
was  sunk.  It  is  not  shewn,  in  this  case, 
that  he  was  absolutely  of  unsound  mind, 
but  it  b  plain  such  a  person  was  exceed- 
ingly open  to  temptation ;  and,  if  not  in- 
capacitated from  binding  himself  in  legal 
transactions,  was  incapable  of  protecting 
himself  with  ordinary  prudence,  and  very 
likely  to  be  imposed  on :  and  this  state  of 
mind,  though  not  sufficient  to  make  his 
transactions  legally  void,  is  an  element 
most  important  to  be  considered  oh  a  ques« 
tion,  whether  a  deed  has  been  obtained  by 
fraud,  circumvention,  and  undue  means. 
It  is  not  denied,  that  the  consideration  was 
grossly  inadequate  to  die  value ;  and  the 


evidence  shews  a  case  of  fraud,  sudi  as 
can  leave  no  doubt  that  the  transaction 
must  have  been  set  aside,  if  due  application 
for  the  purpose  had  been  made  to  this 
Court.  The  attempt  made  by  Charles 
Addis  to  prevent  the  fraud,  and  after- 
wards to  procure  some  additional  benefit 
to  Henry  Joseph  Addis,  cannot,  I  think, 
be  considered  as  any  confirmation  of  sudi 
a  transaction  as  thb.  Francis  Gostlii^ 
was  tenant  for  life  in  possession  of  the 
property.  He  was  desirous  to  keep  it  in  the 
family ;  and,  if  H.  J.  Addis's  reversionary 
interest  had  been  sold  by  auction,  he  was 
willing  to  purchase  it  at  a  fiur  price.  He 
was  considerably  disappointed  by  the  trans- 
action with  Crook,  and  he  expressed  himself 
indignant  at  the  conduct  of  both  Crook 
and  H.  J.  Addis,  and  on  various  occasions 
stated  hb  impression^  confirmed  by  Charles 
Addis,  and  probably  by  others,  H>r  it  ap- 
pears he  was  in  communication  with  other 
solicitors,  that  by  filing  a  bill  the  trans- 
action might  have  been  set  aside.  On  the 
evidence  which  is  given  in  thb  case,  I  am 
of  opinion,  that  Francis  Gostling  perfectly 
well  knew  that  Crook  had  committed  a 
gross  fraud  on  Addis,  and  that  the  trans- 
action might  be  set  aside  in  equity  ;  and  he 
was  at  the  same  time  greatly  offended  at 
Addis  for  making  a  sale  by  private  contract, 
instead  of  by  auction,  which  would  have 
given  to  himself  (Gostling)  an  opportu- 
nity of  purchasing  the  estate  at  a  iaxr  value. 
[His  Lordship  referred  to  Gostling*s  letter 
to  Mr.  Costigan,  of  the  19th  of  April 
1828].  Up  to  this  time  no  imputatioo 
whatever  rests  on  Mr.  Gostling.  Knowing 
the  tr.ansaction  to  be  voidable,  and  wbhing 
it  to  be  set  aside  by  the  act  of  H.  J.  Addis, 
and  at  the  same  time  entertaining  a  rational 
and  fair  desire  to  become  the  owner  of  the 
property  himself,  it  is  very  probable  he 
wished  the  transaction  to  be  set  aside,  in 
order  that  he  might  become,  as  he  originally 
intended  to  be,  the  purchaser  from  Addis. 
What  was  the  inducement  which  he  offered 
to  Addb  to  file  a  bill,  what  (if  any)  assist- 
ance he  proposed  to  give^  or  what  motives 
influenced  H.  J.  Addis  to  refuse  to  inter- 
fere—  all  those  are  circumstances  quite 
unknown.  But  I  think  it  may  reasonably 
be  inferred  from  the  letter  of  the  19th  of 
April  1828,  that  Addis  had  not  consented 
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to  take  any  proceedings;  and  it  seems 
that  very  soon  afterwards,  Gostling  be- 
came desirous  of  purchasing  the  estate 
from  or  through  the  means  of  Crook.  He 
was  owner  of  the  estate  for  life :  he  was 
desirous  of  being  owner  in, fee.  From 
Crook  he  could  only  obtain  a  base  fee,  in 
addition  to  his  own  life  estate:  but  if 
Addis  could  be  induced  to  join,  recoveries 
might  be  suflTered,  and  an  estate  in  fee 
simple  might  be  obtained.  In  this  state  of 
things,  it  is  said  by  one  of  the  defendants, 
in  his  answer,  that  Gostling  was  advised 
that  he  might  safely  and  properly  make 
the  purchase,  if  he  paid  to  Crook  the  full 
and  fiur  value  of  the  interest  to  be  pur- 
chased, provided  also  that  H.  J.  Addis  was 
n.ade  a  farty,  adjoined  in  and  cooBrmed 
the  conveyance,  and  was  made  a  party  in 
suffering  the  recoveries.  It  seems  to  bave 
been  most  justly  considered,  diatthe  trans- 
action with  Crook  required  confirmation ; 
but  it  is  not  easy  to  conjecture  how  it  came 
to  be  supposed,  that  a  consideration  paid 
to  the  party  who  had  committed  the  fraud 
could  have  any  effect  whatever  in  binding 
the  rights  of  the  party  upon  whom  the 
fraud  had  been  committed.  The  question 
in  this  case  is,  whether  Gostling  took  the 
requisite  means  of  obtaining  a  safe  and 
proper  purchase ;  and  it  is  very  extraor- 
dinary, that  knowing  as  he  did  that  the 
purchase  of  Crook  was  voidable  by  reason 
of  the  fraud  which  Crook  had  practised, 
he  should  contract  with  Crook  not  only  for 
the  interest  which  Crook  professed  to  have 
purchased,  but  also  for  those  acts  which 
were  required  to  be  done  by  Addis,  for 
the  purpose  of  acquiring  the  title  which 
Gostling  desired  to  have.  H.  J.  Addis 
was  a  person  destitute,  and  peculiarly  liable 
to  be  imposed  upon.  Crook  was  a  person 
not  only  capable  of  practising  a  fraud,  but 
who  had  actually  practised  a  fraud  in  this 
very  matter :  and  yet  Gostling,  wanting  an 
act  to  be  done  by  Addis,  and  knowing  the 
fraud  already  practised  by  Crook,  engages 
Crook  to  procure  from  Addis  the  fm-mer 
act  which  was  required  to  be  done ;  and 
he  in  no  way  concerned  himself  with  the 
means  by  which  the  concurrence  of  Addis 
was  to  be  obtained.  Addis,  with  his  reck- 
less and  improvident  habits  and  disposition, 
was  not  only  \e(i  exposed,  but  was  actually 


subjected  to  the  influence  of  the  same 
person,  who  had  already  imposed  on  him. 
That  Gostling  intended  himself  to  commit 
a  fraud,  or  intended  wilfully  to  cause  a  new 
fraud  to  be  committed  on  Addis,  is,  in  my 
opinion,  very  unlikely.  I  think  it  most 
probable  he  intended  to  give  the  true  and 
just  value  for  the  property,  and  thought 
Addis  would  never  attempt  to  enforce  his 
rights,  or  take  any  advantage  of  them. 
But,  contracting,  as  Gostling  did,  with 
Crook  alone,  knowing  the  fraud  which  had 
been  practised  by  Crook,  paying  to  Crook 
alone  what  he  may  have  thought  the  true 
and  just  value  of  the  estate,  he  was  in 
fact  paying  to  Crook  the  whole  price  of 
his  fraud.  And  whatever  consideration 
was  paid,  seeing  that  it  all  moved  to  Crook, 
and  no  part  of  it  to  Addis,  except  through 
the  means  of  Crook,  I  am  of  opinion, 
that  by  such  a  dealing  as  this,  Gostling 
could  not  place  himself  in  a  better  situation 
than  that  in  which  Crook  already  stood ; 
and  that  by  the  whole  transaction,  not* 
withstanding  his  payment,  he  subjected 
himself  as  towards  Addis,  to  the  same 
responsibility  to  which  Crook  was  already 
subjected.  Crook,  by  a  continuation,  or 
by  a  repetition,  of  fraud,  similar  to  that 
which  he  had  previously  practised,  obtain- 
ed from  Addis  that  concurrence  in  the 
conveyance  which  Gostling  desired,  and 
for  which  he  paid  Crook  alone.  Grostling, 
probably  not  designing,  but  in  effect,  and 
with  knowledge  which  ought  to  have  put 
him  completely  on  his  guard,  procured 
Crook  to  continue  or  repeat  that  fraud. 

With  the  knowledge  he  possessed,  and 
after  his  mode  of  dealing,  I  think  it  became 
incumbent  on  him,  and  on  those  claiming 
under  him,  to  be  able  at  all  times  to  shew 
that  the  transaction  between  Crook  and 
Addis  was  fair,  and  that  Addis  received  a 
fair  and  full  consideration :  nothing  of  this 
kind  is  even  attempted  to  be  shewn.  Addis 
was  lefl  a  victim  to  the  contrivances  of 
Crook :  and  those  who  advised  Gostling 
never  concerned  themselves  to  see  whe- 
ther Addis  was  fairly  dealt  with,  or  received 
any  consideration  whatever;  and  it  has 
been  contended,  in  argument,  that  they 
were  under  no  obligation  to  do  so.  I 
infer  from  some  of  the  correspondence, 
that  some  communication  by  letter  had 
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taken  place  between  Addis  and  Crook  in 
reference  to  this  matter.  But  the  evidence 
appears  to  me  to  shew,  that  Addis  was  as 
much  defrauded  by  Crook  in  the  second 
transaction,  as  he  had  been  in  the  first. 
He  was  induced  to  convey  away  a  rever- 
sionary interest,  which  was  worth  several 
thousand  pounds.  In  return  he  received 
no  title  whatever  to  anything,  and  remain- 
ed dependent  upon  the  voluntary  perform- 
ance, by  Crook,  of  a  verbal  promise  to  pay 
1/.  a- week.     Not  thinking  it  important, 

^  whether  the  sum  paid  by  Gostling  to  Crook 
was  the  value  of  the  reversionary  interest, 
subject  to  the  contingency  with*  which  it 
was  affected,  or  not,  it  does  not  appear  to 
me  to  be  necessary  to  consider  very  mi- 
nutely the  evidence  of  value  which  has 
been  given.  Whatever  was  the  payment 
to  Crook,  I  think  that,  by  the  transaction, 
Gostling  placed  himself  only  in  the  situa- 
tion in  which  Crook  stood  in  relation  to 
Addis.  And  as  Crook's  transaction  with 
Addis  was  fraudulent,  and  Gostling  was, 
under  all  the  circumstances,  affected  by 
it,  I  am  of  opinion,  that  the  plaintiff, 
as  the  person  who  would  have  been  en- 
titled if  the  fraud  had  not  been  practised, 
is  now  entitled  to  be  relieved.  I  must 
therefore  declare  the  transaction  to  be 
fraudulent :  and  all  necessary  parties  with 
the  defendants  must  concur  in  a  reconvey- 
ance to  the  plaintiff.  There  must  be  an 
account  taken  of  the  rents  which  have  ac- 
crued due  since  the  death  of  Gostling; 
and,  on  the  other  hand,  an  account  of  all 
the  sums  paid  by  Crook  in  respect  o£  this 
transaction,  wheUier  the  payment  was  made 

.  to  Addis  himself,  as  the  625/.,  or  whether 
anything  was  paid  on  the  bond  to  another ; 
and  in  respect  of  all  the  annuities  which 
he  may  have  paid,  there  must  be  an  ac- 
coimt  of  those,  with  interest  on  them,  and 
credit  must  be  given  for  them. 


.} 


NICKLIN  0.  PATTEN. 


M.R. 
May  8 

Practice.  —  Contempt  —  Exceptions  to 
Answer, 

A  defendant,  who  was  in  contempt  for 
want  of  answer,  put  in  his  answer,  but  did 


not  pay  the  costs  of  the  contempt  till  several 
days  afterwards : — Held,  that  the  two  months 
for  excepting  to  the  answer  were,  to  be  com" 
putedfrom  the  day  on  nfhich  the  answer  was 
filed. 

The  defendant  in  this  suit  was  taken 
into  custody  on  the  10th  of  February  1^1, 
under  an  attachment  for  want  of  answer. 

On  the  20th  of  February,  the  defendant 
filed  his  answer,  but  without  paying  the 
costs  of  the  contempt,  and  the  plaintiff 
refused  to  take  an  office  copy  of  it  till  these 
costs  were  paid,  and  was  about  to  serve 
notice  of  a  motion  to  take  the  answer  off 
the  file.  On  the  27th  of  February,  the 
defendant  paid  the  costs  of  the  contempt. 
On  the  21st  of  April,  the  plaintiff  filed 
exceptions  to  the  answer,  and  on  the  3rd 
of  May  obtained  the  usual  order  of  refer- 
ence of  the  exceptions. 

The  defendant  now  moved  that  the  order 
of  the  8rd  of  May  might  be  discharged  for 
irregularity,  on  the  ground,  that  £e  two 
months  within  which  the  plaintiff  ought  to 
have  filed  his  exceptions  under  the  4th 
Order  of  April  1828,  were  to  be  computed 
from  the  20th  of  February,  the  day  on 
which  the  answer  was  filed,  and,  conse- 
quently, expired  on  the  17th  of  April.  The 
defendant,  on  the  other  hand  insisted,  that 
the  answer  ought  not  to  be  considered  as 
filed  until  the  27th  of  February,  the  day 
on  which  the  contempt  was  cleared. 

Mr.  Pemberton  and  Mr.  Heathfield  ap- 
peared in  support  of  the  motion  ;  and — 

Mr.  Girdlestone  opposed  it. 

Sidgier  v.  Tyte,  1 1  Ves.  202  ;  and  the 
24th  Order  of  1831,  were  referred  to. 

See  also  1  Smith's  Chanc.  Prac.  2nd  ed. 
p.  188. 

The  Master  of  the  Rolls  said,  he 
must  not  depart  from  the  words  of  the 
order.  If  the  plaintiff  had  not  sufficient 
time  to  prepare  exceptions,  he  might  have 
applied  to  the  Court  for  leave  to  file  them 
after  the  expiration  of  the  two  months ; 
but  he  had  mistaken  his  course,  and  his 
Lordship  must,  therefore,  grant  the  appli- 
cation. 


EASTER  TERM,  1841. 


289 


:.} 


WALKER  V,  LORD  ABING- 
DON. 


L.C. 

April  dO ;  May  5 

Renewal — Copyhold  for  Lives — Surren- 
der —  Custom  —  fine  —  Costs  —  Laches — 
Parties, 


Certain  copyhold  property ^  situate  in  a 
manor  in  which  copyholds  were  held  for  Hoes 
only,  and  were  renewable  on  payment  of  a 
fincy  the  amount  to  be  ascertained  and  agreed 
on  between  the  lord  and  the  tenant,  was  sur- 
rendered by  L,  the  surviving  life,  "  to  the 
intent  and  purpose  that  tfie  lord  of  the  manor 
might  re-grant  the  same  to  J,  M,  or  such 
ether  person  or  persons,  and  for  such  life  or 
lives,  estate  or  interest  as  should  be  agreed 
on  between  the  lord  and  J.  M,**  M.  was 
never  admitted  to  the  premises,  but  assigned 
his  interest,  by  way  of  mortgage,  to  A*  and 
B,flfho  entered  into  possession  of  the  copy- 
hold property.  After  the  death  of  L,  the 
lord  took  possession,  whereupon  A.  and  B, 
filed  their  bill  against  the  lord,  praying  that 
he  might  be  compelled  to  grant  the  copyholds 
comprised  in  the  surrenaer  to  the  plaintiffs^ 
or  one  of  them,  for  their  or  his  lives  or  life,  or 
to  some  other  persons  or  person,  by  the  direc- 
tion of  the  plaintiffs,  for  their  or  his  lives  or 
life,  or  to  make  such  other  grant  or  grants 
thereof  as  the  plaintiffs  were  entitled  to  have 
made  according  to  the  custom  of  the  manor. 
The  lord  of  the  manor  denied  that  there  was 
any  custom  under  which  a  tenant  for  Ufe  had 
a  right  to  surrender  in  favour  of  any  other 
persons  to  be  admitted  in  his  place  : — Held, 
that  J.  M.  was  a  legitimate  party  to  the 
mitf  and  that,  although  instances  were  ad- 
duced in  evidence,  in  which  tenants  of  copy- 
holds situate  within  the  manor  had  been 
admitted^  in  various  forms,  for  one  or  more 
life  or  lives,  on  a  fine  being  paid,  yet  that 
the  lord  of  the  manor  could  not  be  compelled 
to  renew  the  copyholds  for  a  life  or  lives 
without  remuneration  ;  nor  unless  the  plain- 
tiffs could  prove  a  custom  existed  within  the 
manor  to  renew  for  life  or  lives,  on  payment 
of^  fine  certain. 

The  bill  was  dismissed  without  costs,  on 
account  of  the  laches  of  the  lord  in  presenting 
his  petition  of  appeal  from  the  decision  of  the 
Court  below. 

On  the  13th  of  March  1829,  Thomas 
Richard  Walker  and  Joseph  Locke  filed 
their  bill  against  Lord  Abingdon,  as  lord 
New  Seribs,  X.~Chanc. 


of  the  manor  of  Bechley  with  Horton,  in 
the  county  of  Oxford,  from  which  it  ap- 
peared that  at  a  court  hold  en  for   that 
man6r,  on  the  25th  of  April   1803,  one 
Ledwell,  the  last  surviving  life  named  in  a 
copy  of  court  rolls  of  that  manor,  dated 
the  13th  of  October  1776,  was  admitted 
tenant  of  certain  copyhold  lands  situate 
within  the  said  manor  of  Bechlev,  and  that 
at  the  same  court,  Ledwell  surrendered 
into  the  hands  of  the  lord  of  the  manor, 
according  to  the  custom  of  the  manor,  the 
same  copyhold  lands,  **  to  the  intent  and 
purpose  that  the  lord  of  the  manor  might 
re-grant  the  aforesaid  premises,  with  the 
appurtenances,  unto  John  Mackaness,  or 
such  other  person  or  persons,  and  for  such 
life  or  lives,  estate  or  interest,  as  should 
be  agreed  upon  between  the  lord  and  John 
Mackaness."     John   Mackaness   was  not 
admitted  tenant,  nor  was  any  grant  made 
to  him  of  the  copyhold  premises,  in  pur- 
suance of  the  surrender.     By  an  indenture 
of  mortgage,  dated  the  14th  of  July  1818, 
John  Mackaness,  who  was  then  indebted 
to  Walker  and   Locke,  covenanted   with 
those  persons  for  payment  of  his  debt,  and 
that  he,  his  heirs,  &c.  would,  at  the  request 
of  Walker  and  Locke,  procure  himself,  or 
themselves,  or  John    Mackaness,  or   his 
heirs,  to  be  duly  admitted  tenant  or  tenants 
to  the  copyhold  premises,  and  would,  im- 
mediately on  such  admission,  surrender  the 
same  to  the  use  of  Walker  and  Locke,  their 
heirs  and  assigns,  during  the  life  of  Led- 
well, or  for   all  such  further  estate   and 
interest  as  John  Mackaness  then  had  or 
was  entitled  to,  or   which  he,  his   heirs, 
executors,   or    administrators    should   or 
might  thereafter  have  or  be  entitled  to  in 
the  copyhold  premises,  under  the  surrender 
thereof  to  him,  or  would  procure  the  copy- 
hold premises  to  be  granted  immediately 
from  the  lord  to  Walker  and  Locke,  their 
heirs  and  assigns,  for  the  life  of  Ledwell, 
or  such  further  estate  and  interest  as  John 
Mackaness  then  had  therein.     Walker  and 
Locke  entered  into  possession  of  the  copy- 
hold premises  immediately  after  the  execu- 
tion of  the  last-mentioned  indenture,  and 
continued  in  such  possession  until  January 
1829,  when  the  lord  (having  recently  only 
ascertained  that  Ledwell  had  been  dead 
since  the  year  1809,  entered  into  posses- 
sion of  the  copyhold  premises,  and  insisted 
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that  by  the  death  of  Led  well  all  the  interest 
of  John  Mackaness,  in  the  copyhold  pre- 
mises, by  virtue  of  the  surrender  of  the 
2.5th  of  April  1803,  ceased,  and  that  he,  as 
lord  of  the  manor,  was  entitled  thereto 
beneficially.  The  bill  charged  that  under 
the  surrender  from  Led  well,  John  Macka- 
ness became  entitled  to  have  a  grant  made 
of  the  copyhold  premises  to  him  for  his 
life,  or  to  some  person  or  persons  for  his 
or  their  life  or  lives,  according  to  the  direc- 
tion of  John  Mackaness,  and  that  John 
Mackaness  was  then  residing  out  of  the 
jurisdiction,  but  that  under  the  indenture 
of  the  Uth  of  July  1818,  the  plaintiffs 
were  in  equity  entitled  to  the  same  rights 
under  the  surrender,  as  John  Mackaness 
might  have  had  thereunder ;  and  by  the 
prayer  it  was  asked,  that  the  defendant 
might  be  compelled  to  make  one  or  more 
grant  or  grants  to  the  plaintiffs,  or  one  of 
them,  for  their  or  his  lives  or  life,  or  to 
some  other  person  by  the  direction  of  the 
plaintiffs  for  their  or  his  lives  or  life,  of  the 
premises  comprised  in  the  admittance 
of  Led  well,  and  the  surrender  to  John 
Mackaness,  or  such  other  grant  or  grants 
of  the  premises  as  John  Mackaness  was, 
or  as  the  plaintiffs,  deriving  title  through 
him,  were  entitled  to  have  made,  according 
to  the  custom  of  the  manor,  and  that  the- 
plaintiffs  might  deliver  up  possession  of 
the  premises  comprised  in  the  surrender  to 
the  plaintiffs. 

The  defendant,  by  his  answer,  filed  on 
the  29th  of  July  1829,  stated,  that  in  the 
year  1805  he  became  tenant  in  tail  in  pos- 
session, and  in  the  following  year  he  be- 
came seised  in  fee  simple  of  the  manor  of 
Bechley  with  Horton,  and  that  from  time 
immemorial  the  copyhold  estates  situate 
within  the  manor  had  been  and  were  then 
bblden  of  the  lord  by  copy  of  court  roll, 
for  lives  only :  that  there  were  no  copyholds 
of  inheritance  situate  within  the  manor,  and 
that  at  the  time  when  he  became  lord  of 
the  manor  it  had  been  usual  for  the  lord  to 
take  fines  from  time  to  time  from  such  of 
the  tenants  within  the  manor  as  might 
require  a  renewlil  for  lives  in  any  of  the 
estates  holden  by  them  within  the  manor, 
and  that  such  fines  were  usually  such  as 
the  lord  and  tenants  could  agree  upon, 
there  being  no  custom  with  regard  to  such 
fine,  nor  any   custom   within  the  manor 


which  compelled  the  lord,  or  rendered  St 
obligatory  on  him  to  renew.  The  defendant 
by  his  answer  denied  that  either  John 
Mackaness,  or  any  other  person  or  persons 
on  his  behalf,  ever  made  or  entered  into 
any  agreement  whatever  with  the  defen- 
dant, or  any  person  on  his  behalf,  for  any 
re-grant  of  the  copyhold  premises  to  John 
Mackaness,  or  any  person  on  his  behalf. 
The  defendant,  it  appeared,  at  the  date  of 
the  surrender  was  a  minor.  Neither  the 
plaintiffs  nor  the  defendant  entered  into 
any  evidence ;  and  the  cause  coming  on  to 
be  heard  before  the  Master  of  the  Rolls, 
on  the  17th  of  July  1830,  a  reference  was 
directed,  to  inquire  whether,  by  the  custom 
of  the  manor  of  Bechley  cum  Horton,  and 
the  effect  of  the  surrender  of  April  1 803, 
there  remained  on  the  death  of  Ledwell 
any  and  what  tight  and  interest  in  John 
Mackaness,  or  any  person  claiming  under 
him,  to  demand  any  and  what  grant  from 
the  lord  of  the  manor  of  the  copyhold  in 
question;  and  the  Master  was  to  be  at 
liberty  to  state  special  circumstances.  The 
Master,  by  his  report,  dated  the  8th  of  June 
1831,  stated  the  fact  of  certain  renewals 
having  taken  place  in  favour  of  persons  of 
the  names  of  Wood  and  Agar,  in  which  the 
fines  paid  were  matters  of  arrangement 
with  the  lord ;  and  he  also  stated  the  fact  of 
Ledwell's  admittance  to  and  surrender  of 
the  copyhold  premises  at  the  court  baron 
held  in  1803;  also  Ledwell's  death  in 
1809 ;  and  his  opinion,  that  on  the  death 
of  Ledwell  there  did  not,  by  the  custom  of 
the  manor  and  the  effect  of  the  surrender 
of  1803,  remain  any  right  or  interest  in 
John  Mackaness,  or  any  person  claiming 
under  him,  to  demand  any  grant  from  the 
lord  of  the  -copyhold  in  question. 

An  exception  having  been  taken  by 
the  plaintiffs  to  the  Master's  report,  the 
same  came  on  to  be  heard  before  the 
Master  of  the  Rolls  on  the  20th  of  July 
1831,  when  his  Honour  expressed  his  opi- 
nion that,  under  the  surrender  of  1803, 
the^e  remained  in  John  Mackaness  after 
the  death  of  Ledwell,  or  in  the  plaintifi^, 
as  claiming  under  him,  a  right  to  demand 
a  grant  from  the  lord  of  the  copyhold  in 
question,  for  the  life  of  John  Mackaness ; 
but  the  exception  was  ordered  to  stand 
over  until  John  Mackaness  had  been 
brought  before  the  Court.     Accordingly, 
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m  supplemental  bill  was  filed,  and  evidence 
was  adduced  in  the  supplemental  suit  that 
John  Mackaness  was  out  of  the  jurisdiction 
of  the  court.  In  July  1832,  on  the  excep- 
tion to  the  Master's  report  and  the  supple- 
mental suit  being  brought  on  together  for 
hearing,  his  Honour  ordered  the  plaintiflP's 
exception  to  be  allowed,  and  declared  that 
after  the  death  of  Ledwell  there  remained 
in  John  Mackaness,  according  to  the  cus- 
tom of  the  manor  of  Bechley,  a  right  to 
claim  of  the  lord  of  that  manor  a  regrant 
for  his  life  ;  and  by  an  order  of  tiie  Master 
of  the  Rolls,  made  on  further  directions, 
dated  the  25th  of  July  1832,  the  defendant 
was  decreed  to  admit  the  plaintiffs  to  the 
copyhold  estates  in  question,  to  hold  for 
ihe  life  of  John  Mackaness ;  and  it  was 
referred  to  the  Master  to  fix  the  amount 
of  the  fine  that  ought  .to  be  paid  by  the 
plaintiffs  on  such  admission,  having  regard 
to  the  circumstances  of  the  case  ;  and  it  was 
ordered,  that  the  plaintiffs  should  be  let 
into  possession  of  the  copyhold  in  question, 
and  an  account  was  directed  to  be  taken 
of  the  rents  received  by  the  defendant,  &c. 
On  the  10th  of  July  1838,  the  Master,  by 
his  report,  certified  that  the  lord  of  the 
manor  gradually  ceased  to  re-grant  the 
copyhold  tenements  of  the  manor  on 
younger  or  additional  lives ;  and  in  the  year 
1778  a  general  court  baron  was  holden, 
being  the  last  at  which  re- grants  and  valu- 
able exchanges  of  lives  took  place,  from 
which  time  to  the  .year  1813  no  general 
court  baron  was  holden,  but  from  the  year 
181«^  annual  general  courts  were  holden 
for  the  admission  of  lives  already  named  in 
former  copies  of  court  roll,  and  for  pro- 
clamations for  such  lives  to  come  in  and  be 
admitted,  and  to  enable  the  purchasers  of 
existing  grants  to  be  admitted  to  hold  on 
the  surviving  lives  already  named  on  the 
rolls  of  the  manor,  and  upon  which  admis- 
sions no  fines  were  taken ;  and  the  Master 
further  certified  that,  having  regard  to  the 
circumstances  of  the  case,  he  was  of  opinion 
that  the  sum  of  65/.,  being  one  year's  im- 
proved value  of  the  copyhold  estate,  was 
the  amount  of  the  fine  that  ought  to  be 
mid  by  the  plaintiff  Locke  (the  plaintiff 
Walker  being  then  deceased)  on  his  admis- 
sion thereto. 

•    The  plaintiff  took  two  exceptions  to  the 
Master's  report ;  the  first  was  because  the 


Master  found  that  65/.  was  a  proper  fine  to 
be  paid  by  the  plaintiff  on  his  admission, 
whereas  he  ought  to  have  found  that  no 
fine  whatever  was  payable.  The  second  ex- 
ception was,  that  if  the  Master  was  correct 
in  finding  that  any  fine  whatever  was  pay- 
able, he  ought  to  have  found  that  a  much 
smaller  sum  than  65 L  was  payable. 

The  defendant  also  took  two  exceptions 
to  the  same  report :  the  first  was,  because 
the  Master  ought  to  have  certified  that  the 
amount  of  the  fine  to  be  paid  by  the  sur- 
viving plaintiff,  on  his  admission  to  the 
copyhold  estate,  ought  to  be  left  to  the 
judgment  or  discretion  of  the  defendant, 
as  lord  of  the  manor  of  Bechley ;  and 
secondly,  because  the  Master  ought  to 
have  certified  that  a  far  greater  sum  than 
65/.  was  payable  as  a  fine. 

On  the  coming  on  of  the  cause  to  be 
heard  on  general  directions  and  the  two 
sets  of  exceptions,  before  the  Master  of 
the  Rolls,  on  the  26th  of  February  1840. 
his  Lordship  seemed  to  think  the  words  of 
the  decree  might  not  enable  the  Master  to 
come  to  any  satisfactory  conclusion,  and 
overruled  (as  the  only  course  he  could 
pursue)  the  plaintiff's  first  exception ;  and 
on  the  plaintiff's  second  exception,  and 
the  exceptions  taken  by  the  defendant,  he 
referred  it  back  to  the  Master,  to  review 
his  report. 

'  The  defendant  now  presented  a  petition 
of  appeal  from  the  several  above  stated 
orders  of  the  years  1830,  1831,  1832,  and 
1838. 

Mr,  Tinney,  Mr.  fVillcock,  and  Mr. 
Eade,  for  the  respondent. — There  are  two 
questions  for  the  consideration  of  the 
Court.  The  first  is,  has  the  plaintiff  a 
right  to  compel  a  renewed  grant  of  the 
copyhold  for  life  ?  If  he  has,  then  secondly, 
what  is  the  proper  price  to  be  paid  in  such 
renewed  grant.  The  defendant  contends 
that  the  copyholds  being  for  lives  only,  and 
not  of  inheritance,  there  can  he  no  right 
of  renewal^  unless  the  plaintiff  can  estab- 
lish in  his  favour  a  special  custom  in  the 
manor ;  and  the  defendant  further  contends 
that  if  he  is  bound  to  renew,  the  fine  pay- 
able is  arbitrary.  We  claim  a  grant  of  the 
copyhold  for  such  life  or  lives  as  Macka- 
ness would  have  been  entitled  to  call  for 
at  the  date  of  the  surrender  by  Ledwell, 
Mackaness  having  an  interest  in  the  copy- 
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hold)  independently  of  Ledwell,  for  the 
lord,  by  his  steward,  accepted  the  surrender 
of  the  premises  from  Ledvell,  on  the  con- 
dition of  retrranting  the  same,  at  least  for 
the  life  of  Mdckaness.  Nor  can  the  lord 
insist  on  the  amount  of  the  6ne  being  at 
his  own  absolute  discretion,  but  only  on  a 
fair  and  reasonable  fine ;  for  under  the  rule 
of  arbitrary  fines,  where  the  copyholds  are 
of  inheritance,  no  fine  can  be  insisted  on 
beyond  the  amount  of  two  years'  improved 
annual  value  of  the  premises,  and  there  is 
no  principle  on  which  one  year's  improved 
annual  value  can  be  insisted  on  as  the 
amount  of  the  fine  payable,  where  it  is  in 
respect  of  copyholds  for  lives ;  and  in.the 
case  of  copyholds  granted  for  more  lives 
than  one,  the  rule  is  to  give  two  years' 
annual  value  as  a  fine  for  the  first  life,  and 
one  and  a  half  year's  annual  value  for  the 
second  life,  and  no  fine  is  ever  in  any  case 
allowed  to  exceed  in  amount  four  years' 
improved  annual  value. 

Sheppard  v.  Woodford^  5  Mee.  &  Wels. 

608  ;  s.  c.  9  Law  J.  Rep.  (n.s.)  Exch. 

90. 
JViUon  V.  Hoare,  2  B.  &  Ad.  S50 ;  s.  c. 

9  Law  J.  Rep.  K.B.  253. 
If  the  lord  is  bound  ip  admit  Mackaness, 
the  admission  must  be  on  payment  of  a 
reasonable  fine,  for  surely  the  lord  cannot 
be  permitted  to  insist  on  a  fine  that  will 
wholly  defeat  the  plaintiff's  right.     It  is 
immaterial    whether    or    not    Mackaness 
applied  to  the  lord  for  the  grant  during  the 
lifetime  of  Ledwell,  who  died  in  1809,  the 
lord  having  held  no  general  court  baron 
bietween  the  years  180.1  and  1813. 
Kerhtfi  ceue,  Freem.  192. 
King  V.  Lorde,  Cro.  Car.  204 ;    s.  c. 

1  Watk.  Copyholds,  298. 

Mr.  John  Stuart,  Mr,  Hodgson,  and  Mr. 
/.  Russell,  for  the  defendant. — In  the  case 
of  copyholds  for  lives,  a  party  claiming  a 
renewal  from  the  lord  of  the  manor,  must 
shew  a  right  of  admission  to  the  copyholds, 
on  payment  of  a  fine  certain. 

Wharton  v.  King,  3  Anst.  659. 
Duke  of  Grafion  v.  Norton,  2  Bro.  P.  C. 
284. 
On  referring  to  the  tel-ms  of  the  sur- 
render   by   Ledwell,    which   creates    the 
alleged  contract,  it  will  be  seen  that  they 
only  refer  to  some  future  arrangement  to 


be  come  to  between  Mackaness  and  the 
lord  of  the  manor,  who  was  then  a  minor. 
There  is  nothing  certain  in  the  terms  of  the 
surrender,  and  one  of  the  grants  made  by 
the  lord,  and  mentioned  in  the  Master's 
report  of  the  8th  of  June  1831,  is  a  grant 
to  a  person  of  the  name  of  Wood,  as  he. 
Wood,  should  direct ;  and  another  grant 
there  mentioned  is  to  be  in  such  terms  as 
Wood  and  the  lord  should  agree  on ;  a  third 
grant  is  to  be  as  a  person  named  Agar 
should  appoint.  The  case  however  lies  in 
a  very  small  compass,  and  the  real  ques- 
tion is,  is  there  or  not  a  custom  shewn  to 
exist  in  the  manor  of  which  the  copyholds 
are  holden  ?  It  is  first  necessary  to  distin- 
guish the  alleged  custom  from  that  which 
exists  in  the  case  of  copyholds  of  inherit- 
ance, and  Wharton  v.  King  shews  the  reason 
of  the  distinction.  In  the  case  of  copy- 
holds of  inheritance,  where  no  custom 
exists  to  the  contrary,  two  years'  improved 
value  has  been  fixed  by  the  law  as  a  rea- 
sonable sum  to  be  paid  by  way  of  fine  on 
admission,  but  copyholds  for  lives  have 
never  been  held  to  come  within  the  prin- 
ciple which  applies  to  copyholds  of  in- 
heritance. In  this  manor  there  are  no 
copyholds  of  inheritance,  but  there  are 
copyholds  renewable  for  lives,  but  not  on 
payment  of  a  fine  certain.  A  fine  certain 
presupposes  a  contract,  and  must  neces- 
sarily be  a  particular  sum  of  moYiey,  either 
small  or  large,  as  the  case  may  be ;  but 
there  can  be  no  fine  certain  if  die  amount 
of  the  fine  is  to  depend  on  the  value  of 
human  life.  There  is  nothing  on  the  face 
of  the  surrender  which  entitles  Mackaness 
to  demand  a  grant  of  the  copyholds  for  his 
life,  nor  do  the  terms  of  the  surrender 
precisely  define  what  the  estate  is  which  is 
to  be  surrendered;  and  yet,  in  ordinary 
transactions  relative  to  copyholds,  the  sur- 
render describes  the  estate  to  which  the 
surrenderee  is  to  be  admitted. 

Doe  dem.  Winder  v.  Lawes,  7  Ad.  &  El. 
195  ;  s.  c.  7  Law  J.  Rep.  (n.s.)  Q.B. 
97. 
Church  V.  Mvndy,  12  Ves.  426. 
The  simple  point  then  is,  whether  or  not 
there  is  a  custom  in  the  manor  to  renew, 
there  being  no  fine  certain  proved  to  exist, 
and  no  distinct  estate  is  given  to  Macka- 
ness.    Neither -were  proclamations  neces- 
sary in  this  case  to  enable  the  lord  to  seise 
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Uie  lands,  inasmuch  as  be  entered  on  the 
efflux  of  the  lives  on  which  the  copyholds 
were  holden.  In  Baxter  v.  Conolty  (1), 
Lord  Eldon  said,  he  would  not  enforce  a 
contract  for  the  sale  of  a  good- will;  and 
the  subject-matter  of  the  present  case  is 
▼ery  like  a  good-will  or  something  even 
less  valuable.  As  to  the  surrender,  the 
lord  cannot  prevent  the  entry  of  it  by  the 
steward  on  the  rolls ;  and  such  entry  is 
not  binding  on  the  lord,  inasmuch  as  any- 
thing may  be  declared  in  the  surrender ; 
and,  the  steward  being  only  a  ministerial 
officer,  he  is  unable  to  accept  on  thie  part 
of  the  lord  a  surrender  which  is  even  in 
direct  contradiction  to  the  custom  of  the 
manor.  In  addition  to  all  this,  it  is  a  fact 
that  the  present  lord  was  at  the  time  of  the 
surrender  in  question  an  infant,  and  there- 
fore not  bound  by  it. 

The  Loan  CHAMCELLoa. — This  appeal 
calls  upon  me  to  review  proceedings  which 
commenced  with  a  decree  in  1830,  and 
from  the  time  the  decree  was  pronounced 
the  defendant  had  just  as  much  knowledge 
of  the  case  which  he  now  presents  to  my 
consideration,  as  he  can  have  at  the  pre- 
sent moment ;  and  it  is  certainly  much  to 
be  lamented,  after  the  lapse  of  ten  years, 
during  which  period  both  parties  have  been 
engaged  in  litigation,  and  great  expense 
has  been  incurred,  that  he  should  find  a 
question  raised,  which  might  just  as  well, 
and  indeed  better,  have  been  raised  and 
decided  in  the  year  1830,  than  in  the  year 
1841.  The  practice  of  the  Court  affords 
parties  the  means  of  preventing  that  in- 
convenience ;  and  if  they  do  not  choose  to 
avail  themselves  of  it,  they  are  not  entitled 
to  any  commiseration  for  the  expense  and 
inconvenience  they  are  exposed  to;  but 
those  who  are  opposed  to  them  have  cer- 
tainly very  great  cause  of  complaint,  that 
they  are,  after  so  much  expense  has  been 
incurred,  called  on  to  defend  a  case  which 
has  been  so  long  decided  in  their  favour. 
They,  however,  might  have  taken  the 
means  of  having  that  either  brought 
speedily  to  a  consideration,  or  else  to  have 
been  made  conclusive  long  before  the  pre-- 
sent  time.  After  such  a  lapse  of  time  the 
Court  would  certainly  feel  every  disinclina« 

(1)  ij80.&  Walk.  676. 


tion  to  disturb  proceedings  which  have 
been  so  long  established  and  considered  as 
laying  down  the  rule  between  the  parties, 
but  there  being  nothing  to  prevent  them 
from  calling  under  review  the  proceedings 
which  took  place  in  1830,  although  fm- 
lowed  by  long  protracted  and  expensive 
proceedings,  I  am  bound  to  look  at  the  case 
according  to  what  appears  to  me  to  be  the 
rule  of  law.  I'hat  must  be  so  under  any 
circumstances,  but  it  is  peculiarly  the  rule 
of  the  Court  to  decide  on  the  case  as  it 
appears,  and  without  reference  to  the  con- 
duct of  the  parties,  when  it  raises  a  ques- 
tion of  considerable  importance  in  point  of 
law,  and  which,  if  decided  one  way,  would, 
in  my  view  of  the  case,  lead  to  great  em- 
barrassment and  uncertainty  as  to  the  rule 
of  law  applicable  to  property  of  consider- 
able amount.  Now  the  object  of  the  suit 
(which  was  instituted  by  the  plaintiflfs 
claiming  under  Mr.  Mackaness)  was  to 
have  certain  copyhold  premisrs  granted 
under  a  surrender  made  by  William  E. 
Ledwell,  who  was  the  tenant  of  the  copy- 
holds for  life.  [Here  his  Lordship  read 
the  terms  of  the  surrender.]  There  was 
no  admittance  upon  the  surrender,  and  Mr. 
Mackaness  having,  as  he  states,  the  right 
to  be  admitted  to  some  estate  under  that 
surrender,  assigned  and  conveyed  all  his 
interest  in  the  property  to  the  plaintiffs  to 
secure  a  debt  due  to  them  from  him. 

The  bill  rests  the  title  entirely  upon  that 
surrender,  and  is  entirely  silent  as  to  any 
agreement  or  understanding  or  contract 
between  the  lord  and  Ledwell,  who  sur- 
rendered, or  Mackaness,  the  surrenderee, 
and  puts  the  case  entirely  upon  the  effect 
of  that  surrender  and  the  custom  of  the 
manor,  upon  which  that  surrender  was  to 
operate. 

Now  this  is  beyond  all  doubt,  from  the 
language  of  the  bill ;  it  is  put  so  dis- 
tinctly as  not  to  leave  any  room  for  doubt 
as  to  that  being  the  ground,  and  the  only 
ground,  upon  which  the  plaintiffs  rest  their 
case  ;  for  they  state  **  that  John  Mackaness 
became  entitled  to  have  a  grant  made  of 
the  said  copyhold  premises  to  him,  the  said 
John  Mackaness,  for  his  life,  or  some  other 
person  or  persons  for  his  or  their  life*  or 
lives,  according  to  the  direction  of  the  said 
John  Mackaness."  Now  it  is  not  attempted 
to  be  shewn  that  any  agreement  ever  took 


1 


^94 


CASES  IN  CHANCERY: 


place  between  the  lord  and  Ledwell,  or 
Mackaness ;  indeed,  no  such  agreement  is 
alleged.-  It  appears  that  Ledwell,  the  sur- 
viving life,  the  surrenderor,  died  in  1809, 
and  it  does  not  appear  that  that  was  known 
to  the  lord  till  1829  ;  but  in  1829,  the  fact 
coming  to  the  lord's  knowledge  that  Led- 
well, the  surrenderor,  had  died,  the  lord 
entered  into  possession  of  the  premises. 

The  prayer  of  the  bill  is,  that  the  defen- 
dant (the  lord)  may  be  compelled,  by  the 
decree  of  the  Court,  to  make  one  or  more 
grant  or  grants  to  the  plaintiffs,  or  one  of 
them,  for  their  or  his  lives  or  life,  or  to 
some  other  persons  or  person,  by  the  direc- 
tion of  the  plaintiffs,  for  their  or  his  lives 
or  life,  of  the  premises  comprised  in  the 
said  surrender  to  John  Mackaness,  or  such 
other  grant  or  grants  of  the  said  premises 
as  John  Mackaness  was  or  is,  or  as  the 
plaintiffs,  deriving  title  through  him,  were 
entitled  to  have  made,  according  to  the 
custom  of  the  said  manor, — putting  the 
whole  case  therefore  upon  the  custom  of 
the  manor. 

Now  Lord  Abingdon,  in  his  answer  to 
this  bill,  denies  that  there  was  any  such 
custom  as  alleged  in  the  bill,  or  any  custom 
under  which  the  tenant  for  life  had  a  right 
to  surrender  in  favour  of  any  other  person 
to  be  admitted  as  tenant  for  life,  in  his 
place  or  for  any  interest.  He  puts  that 
point  directly  in  issue  upon  the  pleadings. 
The  cause  came  on,  on  the  17th  of  July 
1830,  for  hearing,  without  any  evidence, 
when  the  late  Master  of  the  Rolls,  Sir  John 
Leach,  ordered  it  to  be  referred  to  the 
Master  to  inquire  whether,  according  to 
the  custom  of  the  manor,  and  the  effect  of 
the  surrender  by  Ledwell,  there  remained 
on  the  death  of  Ledwell  any  and  what 
right  and  interest  in  John  Mackaness,  or 
any  person  claiming  under  him,  to  demand 
any  and  what  grant  from  the  lord  of  the 
said  manor  of  the  copyhold  in  question. 
Now  undoubtedly  that  was  an  inquiry 
which  could  only  be  justified  upon  there 
being  a  custom  stated  in  the  pleadings, 
which  would  be  a  good  custom  at  law,  on 
which  to  support  the  plaintiffs*  title.  The 
Court  is  always  very  unwilling,  after  an 
inquiry  has  been  had,  to  disturb  a  decree, 
which  merely  seeks  further  information ; 
but  there  must  be  something  in  the  pro- 
ceeding, upon  which  that  further  informa- 


tion can  operate;  and,  if  a  custom  is  stated, 
which  cannot  support  the  plaintiff's  titlci 
then,  beyond  all  doubt,  it  is  the  duty  of  the 
Court  to  decide  on  the  case,  as  it  appears 
on  the  pleadings,  and  not  put  the  parties 
to  the  expense  of  an  inquiry  which  cannot 
by  possibility  end  in  any  good  result  to 
either  of  them.  The  Master  made  his 
report  in  the  year  1831,  and  sCftting  what 
information  he  had  been  able  to  obtain  as 
to  the  custom  of  the  manor,  he  comes  to 
the  conclusion  that  there  was  no  custom ; 
he  negatived,  in  fact,  the  point  which  it 
was  the  object  of  the  inquiry  to  elucidate, 
upon  which  exceptions  were  taken  by  the 
plaintiffs  to  the  Master's  finding,  and 
thereby  the  plaintiffs  **  insisted  that  the 
Master  ought  to  have  stated  that,  accord- 
ing to  the  custom  of  the  manor,  and  the 
effect  of  the  surrender  of  the  25th  of  April 
1803,  there  remained  on  the  death  of 
William  E.  Ledwell,  in  John  Mackaness, 
or  some  person  claiming  under  him,  a  right 
to  demand  a  grant  from  the  lord  of  the 
copyholds  in  question  in  this  cause,  to 
hold  for  such  life  or  lives,  estate  or  in- 
terest, estates  or  interests,  as  should  be 
agreed  upon  between  the  lord  and  John 
Mackaness,  or  otherwise  for  the  life  of  John 
Mackaness."  Now,  that  is  a  very  singular 
proposition  to  raise  upon  an  exception, 
there  being  no  evidence  nor  any  allegation 
of  any  such  agreement  having  taken  place. 
When  that  exception  came  on  to  be  argued, 
it  appeared  to  the  Master  of  the  Rolls  that 
Mackaness,  who  was  out  of  the  jurisdiction, 
but  not  proved  to  be  so,  was  a  necessary 
party,  and  that  the  cause  could  not  proceed 
without  his  being  brought  before  the  Court, 
or  the  cause  of  his  absence  accounted  for. 
The  cause  therefore  stood  over,  and  a 
supplemental  bill  was  filed,  which  resulted 
in  the  production  of  evidence,  shewing 
that  Mackaness  was  out  of  the  jurisdiction  ; 
and  on  the  cause  coming  on  again  in  the 
year  1 832,  the  exception  was  allowed. 

Now  the  exception,  having  been  allowed, 
of  course  was  allowed  in  the  terms  in 
which  it  is  stated,  viz.  that  die  lord  was 
bound  to  make  a  grant  of  the  copyholds 
for  such  life  or  lives  as  should  be  agreed 
upon  between  him  and  Mackaness.  Be- 
yond all  doiibt,  if  he  had  come  to  any 
agreement  between  himself  and  Mackaness^ 
there  was  no  other  person  had  a  right  to 
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interfere  to  prevent  him  making  the  grant, 
but  such  an  exception  could  never  be 
properly  allowed,  because  it  raised  no 
proposition  on  which  the  rights  of  the  par- 
ties could  possibly  be  adjudicated. 

These  exceptions  having  been  allowed, 
the  cause  was  heard  for  further  directions  <$ 
and  then  arose  the  question,  which,  after  all, 
was  the  first  and  vital  question  to  be  de- 
cided, viz.  what  was  to  be  the  fine  ? 
There  is  no  custom  stated,  nor  could  any 
be  stated,  that  the  lord  was  bound  to  put 
in  any  new  life  the  party  chose  to  sug- 
gest to  him,  without  any  remuneration ; 
that  was  not  pretended  :  then  the  question 
was,  what  fine  was  to  be  paid  for  substitut- 
ing Mr.  Mackaness*s  life  for  Mr.  Ledwell's. 
It  appears  they  were  nearly  of  the  same 
age ;  but  if  the  lord  was  bound  to  put  in  a 
new  life  at  all,  he  was  bound  to  do  it  what- 
ever the  age  might  be ;  and  that  raised  a 
question  which,  if  it  had  been  raised  before, 
would  have  struck  at  the  propriety  of  all 
the  proceedings,  because  the  fine  was  a 
fine  not  certain,  nor  a  fine  supported  by 
custom :  this  fact  struck  at  once  at  the 
root  of  the  alleged  custom.  From  that 
time  (1832)  the  parties  seem  to  have  been 
labouring  in  the  Master's. office  to  come 
to  some  conclusion  as  to  what  should  be 
the  fine,  nobody  contending  it  was  part 
of  the  custom  that  there  should  be  no  fine ; 
and  then  different  modes  of  calculation  are 
resorted  to,  with  reference  to  the  difference 
of  the  ages  of  the  two  lives,  and'a  variety 
of  other  speculations,  without  any  founda- 
tion, were  resorted  to,  as  to  what  was 
reasonable  and  proper  to  be  assessed  as 
the  fine  to  be  paid  to  the  lord  for  the 
change  of  lives.  Now  it  is  very  strange 
that  any  case  should  have  arrived  at  that 
state,  but  such  being  the  state  of  things,  it 
was  singular  indeed  that  it  should  not  at 
once  have  occurred  to  the  parties  that  the 
prior  proceedings  could  not  be  accurate. 

Now  the  whole  of  the  proceedings,  and 
the  statement  of  the  Master  as  to  the  court 
rolls,  by  way  of  custom,  shew  that  there 
is  no  custom  as  to  the  fine  at  all ;  that, 
although  there  are  instances  in  which  a 
tenant  has  surrendered  the  life  estate,  and 
one  has  been  admitted  for  one  or  more 
lives,  and  that  a  fine  has  been  paid,  it  was 
matter  evidently  of  arrangement  between 
the  lord  and  the  in-coming  tenant  what 


that  fine  should  be.  There  is  not  only  no 
evidence  of  the  custom,  but  no  case  stated 
as  to  what  the  fine  payable  is. 

The  case  then  comes  to  this :  the  copy- 
hold tenant  for  life  sets  up  a  custom  by 
which  he  has  a  right  to  surrender  his  life 
estate,  and  call  upon  the  lord  to  admit 
another  life  in  his  place,  there  being  no 
custom  as  to  what  fine  is  to  be  paid  on 
such  occasion;  that  is,  no  new  proposition, 
no  new  custom,  because,  although  it  was 
the  subject  of  decision  in  Wharton  v. 
King,  it  was  also  the  subject  of  a  decision 
of  a  much  higher  authority  than  the  case  of 
Wharton  v.  King^  inasmuch  as  it  was  decided 
in  The  Duke  of  Grafton's  c<mc(2),  where 
Lord  King  directed  an  issue,  to  try  a  custom 
of  renewal  similar  to  the  one  set  up  in  the 
present  case,  and,  upon  appeal  to  the 
House  of  Lords,  the  decree  of  Lord  King 
was  reversed,  and  the  bill  was  dismissed, 
on  the  ground  that  there  was  no  such 
custom  stated  as  could  in  law  be  supported. 
Then  followed  Lord  Hardwicke*s  decision 
in  Lord  Abergavenny*s  case  (3),  and  then 
comes  Wharton  v.  King,  which  (acting  on 
those  authorities,  laying  down  no  new  law, 
but  finding  the  law  settled  by  the  highest 
authority,  viz.  that  of  the  House  of  Lords, 
and  followed  by  the  decision  of  Lord 
Hardwicke,)  finally  established,  or  rather 
recognized  the  law  as  previously  estab- 
lished, as  to  which  no  question  has  since 
been  raised,  namely,  that  a  custom  is  not 
good  by  which  a  tenant  for  life  claims  a 
right  to  surrender  his  life  estate,  and  to 
call  upon  the  lord  to  introduce  another 
life  in  his  place,  unless  there  be  a  fine 
certain. 

Well,  then,  this  case  comes  identically 
within  the  principle  of 4he  two  cases  I  have 
referred  to ;  and  the  frame  of  the  pleadings, 
and  the  way  in  which  the  case  is  got  up 
by  the  plaintiffs,  is  such  as  to  exclude  the 
only  argument  that  could  be  raised  in  the 
face  of  all  those  cases,  namely,  that  the 
lord  had,  in  some  way  or  other,  bound 
himself  to  admit  to  some  estate  or  other, 
John  Mackaness,  by  what  is  called  the 
acceptance  •(  the  surrender.  It  does  not 
appear  that  the  lord  did  anything  with 
reference  to  the  surrender.     It  appears 

.  («)  2  Bro.  P.C.  284. 
(5)  3  Anst.  659,  n. 
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that  the  tenant  for  life  thought  proper  to 
surrender  into  the  hands  of  the  steward, 
and  then  little  more  was  done  till  this 
question  arose  between  those  who  claim 
from  John  Mackaness  and  the  lord. 

Now  I  am  quite  sure  if  any  such  ques* 
tion  should  be  raised  as  obligatory  on  the 
lord,  it  does  not  arise  in  the  present  case. 
The  case  is  put  entirely  upon  custom,  and 
the  facts  elicited  by  what  the  Master  finds 
has  taken  place  shew  that  the  custom,  ac- 
cording to  the  facts,  is  a  custom  which 
cannot  in  law  be  supported.  It  does 
appear  to  me,  therefore,  looking  at  what 
took  place  in  1830,  and  previously  to  that 
period,  that  I  am  bound  to  state  that  the 
reference  of  1830  ought  not  to  have  been 
mac^e,  and  that  all  the  subsequent  proceed- 
ings are  founded  in  error,  and  the  whole 
must  be  reversed  and  the  bill  dismissed,  as 
it  ought  to  have  been  in  1830 ;  but  I  cannot 
dismiss  it  with  costs,  because  the  party  who 
now  raises  the  question  has  been  the  means 
of  the  heavy  expense  which  has  been  in- 
curred, by  acquiescing  in  the  decree  of  that 
year,  1 830,  up  to  the  present  moment,  when 
be  ought  to  have  taken  a  very  different 
course. 


L.C. 

Jan 


.C.      \ 

.29.  J 


NORCUTT  V.  DODD.* 


Insolvent  Debtors  Act — Voluntary  Con^ 
veyances  —  Chose  in  Action  —  Statute  13 
Eliz,  c.  5. 

A  voluntary  assignment  by  a  person,  who 
was  insolvent  at  the  date  thereof,  may  be  set 
aside  by  his  assignee,  appointed  at  a  subse* 
quent  period  by  the  Insolvent  Debtors  Court, 
although  the  subject-matter  of  the  assign^ 
ment  was  a  chose  in  action. 

The  bill  in  this  case  was  61ed  by  the 
assignee  of  Robert  Torre,  appointed  under 
the  Insolvent  Debtors  Act. 

It  appeared,  that  in  April  1832  a  mar- 
riage settlement  was  executed,  to  which 
Elizabeth  Dodd,  the  intended  wife,  the 
said  Robert  Torre,  W.  Doddf  the  father 
of  Elizabeth  Dodd,  and  a  person  of  the 
name  of  Le  Keux,  a  trustee,  were  parties. 

*  This  case  and  the  following  one  were  omitted  to 
be  inserted  in  their  proper  place,  by  reason  of  the 
loss  of  the  MS.  papers. 


By  the  settlement,  the  father  of  Elizabeth 
Dodd  covenanted  with  Robert  Torre,  the 
intended  husband,  that  afler  the  marriage 
had  been  solemnized,  he  would,  during  the 
joint  lives  of  himself  and  Elizabeth  Dodd, 
pay  to  Robert  Torre  50/.  per  annum  in 
manner  therein  stated. 

The  marriage  took  effect  in  the  same 
month  of  April ;  on  the  1 7th  of  November 

1836,  Norcutt,  the  plaintiff,  obtained  judg- 
ment in  an  action  against  Robert  Torre 
for  70/.,  and  the  costs  of  the  action.  The 
plaintiff  sued  out  a  writ  of  execution  on 
his  judgment  a  few  days  afterwards,  but 
when  the  writ  was  about  to  be  executed 
by  the  officer  on  the  goods  of  Robert 
Torre,  he  found  an  officer  already  in  pos- 
session thereof,  under  a  writ  of  execution 
of  prior  date,  at  the  suit  of  a  person  named 
Mottram.  The  goods  when  sold,  in  January 

1837,  did  not  realize  sufficient  wherewith 
to  satisfy  Mottram's  debt. 

In  the  month  of  December  1836,  Ro- 
bert Torre  assigned  by  deed  the  annuity 
to  Le  Keux,  for  the  sole  and  separate 
benefit  of  Elisabeth  Torre,  the  wife,  and 
in  or  about  May  1837,  Robert  Torre 
obtained  his  discharge  under  the  Insolvent 
Debtors  Act,  the  plaintiff  having  been  ap- 
pointed his  assignee. 

The  defendants  to  the  bill  were  the 
several  parties  to  the  settlement,  and  it 
sought  a  declaration  of  the  Court,  that  the 
assignment  was  fraudulent  against  the 
plaintiff  and  insolvent,  and  creditors  gene- 
rally, and  an  account  and  payment  of  the 
arrears  of  the  annuity,  &c. 

Mr,  Wakefield  and  Mr,  Kenyan  Parker 
submitted,  that  the  assignment  was  fraudu- 
lent, under  the  statute  13  Eliz.  c.  5,  es- 
pecially when  the  particular  circumstances 
of  the  case  were  taken  into  consideration 
— Taylor  v.  Jones  {I). 

Mr,  Rogers,  for  the  wife  of  Robert  Torre, 
contended,  that  a  voluntary  assignment 
of  property  was  not  within  the  provisions 
of  the  act  7  Geo.  4.  c.  57,  called  the  In- 
solvent Debtors  Act,  and  that  the  act  of 
13  Eliz.  c.  5.  had  no  application  whatever 
to  a  chose  in  action — DundasY,  Dutens  (2), 
and  Rider  v.  Kidder  (3).. 

(1)  2  Atk.  600. 
(«)  1  Vet.jun.  196. 
(3)  10  Ves.  S60. 
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Mr.  NorUmt  wbo  appeared  for  the  trus- 
tee Le  Keux»  and  the  father  W«  Dodd« 
said  he  was  ready  to  act  for  those  parties 
as  the  Court  might  direct. 

Mr.  Martindale  appeared  for  the  insol- 
vent Robert  Torre. 

The  Lord  Chancellor  decided,  that 
although  the  assignment  of  a  chose  in  ac- 
tion»  (die  debtor  still  living,)  was  not  frau- 
dulent under  the  act  13  Eliz.  c.  5,  he  was 
of  opinion  that  such  assignment  was  so,  if 
that  act  were  considered  in  connexion 
with  the  Insolvent  Debtors  Acts,  inasmuch 
as  under  the  latter  acts  all  the  insolvent's 
property  became  applicable  to  the  pay- 
ment of  his  debts ;  but  as  there  was  no 
proof  in  the  suit  that  Robert  Torre  was 
so  extensively  indebted  as  to  be  insolvent 
at  the  date  of  the  assignment,  the  requisite 
inquiry  cm  that  point  must  be  directed. 

The  defendants  afterwards  consented  to 
a  decree  of  the  Court,  setting  aside  the  sub- 
sequent assignment,  and  the  Court  directed 
so  much  of  the  costs  of  the  suit  of  W.  Dodd 
and  Le  Keux,  as  Robert  Torre  should  be 
unable  to  pay,  to  be  paid  out  of  the 
payments  due  from  them  in  respect  of  the 
anouity. 


L.C. 
Jan.  £9 


.} 


m'i^eil  v.  oarratt. 


Injunction — Breach  —  Committal  — Z)  w- 
ekarge* 

A  party,  who  after  notice  of  an  injunction 
haoing  been  awarded  against  him  is  guilty 
of  a  breach  of  it,  may  be  committed  without 
ike  wrii  of  injunction  being  produced. 

Mr.  Cooke  moved  for  the  discharge  of 
the  defendant,  who  had  been  committed  to 
the  custody  of  an  oflBcer  of  the  Court,  for 
breach  of  an  injunction,  of  which  the  de- 
fendant had  been  guilty  after  notice  had 
been  given  him  of  the  injunction  having 
been  awarded  against  him,  but  previously 
to  the  injunction  being  drawn  up ;  and  con- 
tended, that  the  de^ndant  ought  to  be 
discharged,  on  the  authority  of  EUerton  v. 
Thirsk  (1 ),  in  which  the  Lord  Chancellor 
states,  that  a  motion  to  commit  for  breach 
(1)  1  Jac.  &  Walk.  376. 
New  SaaiBs,  Xw— Chanc. 


of  an  injunction  could  not  be  supported 
unless  the  writ  of  injunction  be  produced 
at  the  time  the  motion  is  made. 

The  Lord  Chancellor  (without  calling 
on  Mr.  Stuart  and  Mr.  Willcock,  in  oppo- 
sition to  the  mo*tion,)  refused  the  motion 
with  costs,  observing,  that  he  could  not 
believe  that  Lord  Eldon  in  the  case  cited, 
ever  laid  down  the  rule  insisted  on  in 
support  of  the  motion,  inasmuch  as  the 
writ  of  injunction  only  bore  date  when  the 
order  of  Uie  Court  was  passed ;  and  if  the 
rule  contended  for  were  correct,  a  party 
would  have  all  the  time  that  tjanspired 
between  the  making  of  an  order  of  the 
Court,  and  the  passing  of  it,  to  commit 
the  very  act  which  the  injunction  sought 
to  prevent. 


."} 


RAYNB  V.  BENEDICT. 


L,C. 

April  15, 16 

Practice, — Injunction — Ship  and  Ship* 
ping — Right  of  Captain  of  Ship  to  sell 
Cargo  for  purpose  of  paying  for  Repairs. 

Where  a  vessel  has  become  unable  to  pro* 
ceed  on  her-  voyage  without  repairs,  the 
owners  of  goods  shipped  on  board  the  vessel 
may  obtain  the  assistance  of  the  Court  to  re* 
strain  the  captain  from  selling  the  cargo. 
But  before  the  Court  will  grant  such  assist-* 
once,  the  plaintiffs  must  shew  their  title  to  the 
goods,  and  must  settle  with  the  captain  for 
what  is  due  to  him,  and  must  exonerate  the 
captain  from  his  contract  to  deliver  the  goods 
at  their  place  of  destination,  and  from  all 
UabiUty  on  the  bills  of  lading. 

In  November  1 840,  the  plaintiff  shipped 
certain  goods  of  the  value  of  about  700/. 
on  board  the  ship  Armadillo,  then  lying  at 
Newcastle,  of  which  the  defendant,  W.  A. 
Benedict,  was  the  captain,  and  which  he 
represented  to  belong  to  a  firm  of  respect- 
ability at  New  York.  The  goods  were 
the  property  of  the  plaintiff,  and  were  con- 
signed to  his  agents  at  New  York,  for  the 
purpose  of  being  sold  for  the  plaintiff's 
benefit,  and  the  bill  of  lading  was  delivered 
to  the  plaintiff,  and  sent  by  him  to  his 
agents  at  New  York  :  these  circumstances 
were  however  introduced  into  the  bill  by 
amendment.    The  vessel  .set  sail  in  No- 

2Q 
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vembet  184^,  but  in  going  out  of  the  Tyne 
'  met  with  an  accident,  and  put  into  South 
Shields  for  repairs.  When  the  necessary 
repairs  were  completed,  she  again  set  sail, 
but  towards  the  end  of  February  the  plaintiff 
learned,  that  the  vessel  was  alleged  to  have 
sprung  a  leak,  and  had  put  into  Cowes 
harbour.  The  bill  stated,  that  the  firm 
at  New  York,  to  whom  the  ship  was  stated 
to  belong,  had  become  insolvent,  and  that 
the  captain  had  no  means  of  paying  for  the 
necessary  repairs,  and  had  threatened  and 
intended  to  sell  the  cargo,  or  part  of  it,  to 
raise  money  to  pay  for  the  repairs,  and' 
that  he  was  landing  part  of  the  cargo  at 
Cowes  for  the  purpose  of  selling  it.  The 
bill  prayed  for  an  injunction  to  restrain 
the  defendant  from  selling  the  goods ;  and 
the  amended  bill  also  asked  a  declaration, 
that  the  contract  between  the  plaintiff  and 
defendant  was  at  an  end,  and  that  the  goods 
eught  to  be  returned  to  the  plaintiff. 

The  plaintiff  had  obtained  an  ex  parte 
injunction  from  the  Vice  Chancellor,  which 
his  Honour,  upon  the  case  being  argued 
before  him,  dissolved.  The  plaintiff  now 
moved  before  the  Lord  Chancellor,  that 
the  order  of  the  Vice  Chancellor  dissolving 
the  injunction  might  be  discharged. 

Mr.  Wakefield^  Mr.  0.  Richards^  and 
Mr.  Keene^  appeared  for  the  plaintiff,  and 
contended,  that  the  captain  had  no  right 
'  to  sell  his  cargo  in  order  to  repair  his 
vessel,  where  the  owners  of  the  cargo  were 
present,  and  claimed  to  have  it  returned 
to  them;  that  the  reason  why  a  captain 
was  invested  with  the  power  of  selling  part 
of  his  cargo  in  case  of  need,  was  not  that 
he  might  repair  his  vessel  for  the  benefit 
of  the  owners,  but  that  he  might  be  able 
to  perform  his  contract  for  the  benefit  of 
the  shippers  of  the  goods,  by  delivering 
them  at  the  place  of  their  destination :  but 
in  this  case  the  owners  were  desirous  that 
the  goods  should  be  delivered  up  to  them, 
and  the  contract  ended. 

Mr.  Wigram  and  Mr.  Hull,  contra, 
insisted,  that  the  bill  only  stated  that  the 
plaintiff  had  shipped  these  goods,  but  did 
not  state  that  they  absolutely  belonged  to 
him;  he  might  have  been  acting  merely 
as  agent  for  the  house  at  New  York :  that 
the  plaintiff  had  incurred  a  certain  debt  to 
the  defendant  for  freight,  which  he  had 
not  offered  to  pay,  nor  had  he  exempted 


the  captain  from  his  agreement  to  deliver 
these  goods  at  New  York« 
Mr.  Wakefield  replied. 

The  following  authorities  were  cited  (1): 

Wilson  V.  Millar ^  2  Stark.  1. 
Dobson  V.  WilsoHf  3  Campb.  480. 

The  Lord  Chancellor. — ^As  I  under* 
stood  the  facts  of  this  case  in  the  first 
instance,  it  was  that  of  the  owners  of  the 
goods  shipping  their  goods  on  board  a  ship 
in  the  Tyne ;  that  the  ship,  meeting  with 
an  accident,  was  afterwards  repaired  at 
Shields,  and  then  proceeding  on  her  voyage 
to  New  York,  and  having  without  anj 
assignable^  cause  become  leaky,  to  the  ex* 
tent  of  making  nine  inches  of  water  per 
hour,  and  going  into  the  harbour  of  Cowes 
for  repairs ;  the  owners  of  the  goods  hear- 
ing of  this,  and  not  having  had  the  fact 
communicated  to  them  by  the  captain,  in- 
terfere and  prohibit  the  captain  from  dealing 
with  their  goods,  for  the  purpose  of  raising 
money  to  do  these  repairs ;  and  the  injunc- 
tion is,  that  the  captain  may  be  restrained 
from  selling,  hypothecating,  or  disposing 
of  the  cargo  for  the  purpose  of  paying  for 
the  repairs  at  Cowes,  necessary  to  enable 
the  ship  to  proceed  on  her  voyage.  Under 
these  circumstances,  the  plaintiff  claiming 
his  goods,  and  being  in  a  situation  to  de- 
mand the  return  of  those  goods,  would 
entitle  him  to  the  interpositionof  the  Court; 
because,  otherwise,  any  captain  who  had  a 
rotten  ship  at  his  command,  might  get 
goods  on  board  at  any  port  in  England, 
and  then  sailing  to  any  other  port  in  Eng- 
land, might  sell  those  goods  in  order  ta 
repair  his  rotten  ship,  and  leave  no  redress 
to  the  owners  of  the  goods.  And  here  It 
would  appear,  the  owners  of  the  ship  were 
persons  who,  whatever  their  credit  might 
have  been  when  the  ship  sailed  from  New 
York,  have  ceased  now  to  have  any  credit, 
and  are  not  now  forthcoming  to  meet  any 
demand  against  them.  But  in  order  to 
establish  that  right,  it  would  be  incumbent 
on  the  plain  tiff  to  she^w,  in  the  first  instance, 
that  he  was  so  far  the  owner  of  the  goods, 
as  to  have  a  right  to  controul  the  disposi- 
tion of  the  goods ;  and  it  would  be  right 


(1>  See  also  Abbott  on  Shipping,  part  4,  eh.  4^ 
and  the  cases  there  cited. 
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for  him  also  to  sbew,  that,  having  sueh 
dominion  over  the  goods,  he  had  so  dealt 
with  the  captain  as  to  exonerate  the  captain 
froip  the  liability  to  carry  the  goods  to 
New  York ;  because,  although  it  is  per* 
fectly  true  that  the  right  of  the  captain  to 
hypothecate  the  goods  is  said  to  be  for 
the  benefit  of  the  goods,  they  being  to  be 
carried  to  the  place  of  destination,  the 
owner  cannot  come  and  say,  You  shall  carry 
dioae  goods  to  the  place  of  destination,  but 
you  shall  not  deal  with  them  in  the  way 
the  law  enables  you  to  deal  with  them  for 
the  purpose  of  doing  so.  It  appears  to 
me,  that  the  owner  has  not  relieved  the 
captain  from  carrying  the  goods  to  New 
York,  but  is  just  saying,  you  shall  not  use 
those  means  the  law  enables  you  to  use, 
for  the  purpose  of  doing  so.  There  has 
not  been  any  proposition  to  reclaim  the 
goods:  if  there  had  been,  the  question 
would  then  have  remained  as  to  the  terms 
on  which  that  should  be  done.  Now,  al« 
diough  the  captain  has  a  right  to,  transship, 
Mr.  Wakefield  says,  he  is  not  bound  to 
transship.  He  is  bound  to  carry  the  goods 
to  the  place  of  destination :  it  is  contract ; 
and  if  they  are  not  carried  to  the  place  of 
destination,  he  or  the  owners  are  liable  for 
not  performing  the  part  of  the  contract, — 
liable  to  the  shipper  by  virtue  of  the  con* 
tract,  and  liable  to  the  consignee,  the  bill 
of  lading  being  delivered  to  the  consignee, 
by  virtue  of  that  bill  of  lading.  If  the 
owners  of  the  goods  are  present  at  any 
place  where  the  accident  happens,  I  have 
no  doubt  they  have  a  right,  by  settling  with 
the  captain — whether  by  paying  freight  or 
not,  is  not  now  the  question — to  say.  You 
shall  not  sell  my  goods :  but  they  have  no 
right  to  say  to  the  captain.  You  shall  carry 
my  goods  to  the  place  of  destination,  but 
you  shall  not  hypothecate  or  sell  part  of 
the  goods,  for  the  purpose  of  enabling  you 
to  carry  them  there.  Mr.  Wakefield  says, 
you  may  transship,  but  that  you  shall 
not  repair  for  the  purpose  of  carrying  the 
goods.  The  power  the  captain  has  over 
the  goods  is  for  the  purpose,  in  case  of 
certain  contingencies  happening,  of  enabling 
him  to  protect  the  cargo,  and  to  carry  his 
contract  into  effect.  Now  I  apprehend,  in 
this  case,  the  plaintiff  has  failed  on  both 
grounds.  He  has  not  shewn  such  an 
interest  in  theae  goods,  as  to  entitle  him 


to  exercise  domfofon  oter  them.  Though 
he  has  had  the  opportunity  of  making  an 
affidavit,  he  has  not  shewn  any  such  in- 
terest in  them,  but  he  has  stated  that 
which  is  not  inconsistent  with  the  title  being 
in  the  consignees  altogether.  It  is  quite 
obvious,  it  was  a  very  important  question 
in  the  case,  considering  what  had  taken 
place,  which  however  he  did  not  mention 
in  his  affidavit,  namely,  as  to  the  bill  of 
lading  being  sent  forward.  He  does  not 
state  it,  but  it  is  stated  in  the  answer,  that 
the  bill  of  lading  is  sent  forward  to  the 
consigpnee:  but  the  plaintiflf  is  totally 
silent  as  to  the  bill  of  ladings  or  there 
being  any  consignment  to  anybody.  If 
there  had  been  a  bill  of  lading,  it  might 
have  been  delivered  to  the  captain,  for 
him  to  give  to  any  person  whom  he 
might  select  for  the  purpose  of  dealing 
with  the  goods,  if  the  goods  had  been 
the  goods  of  the  plaintiff.  It  is  possible, 
they  may  be  the  goods  of  the  plaintiff, 
and  that  they  may  be  consigned  to  this 
house  at  New  York  merely  for  the  purpose 
of  sale ;  or  it  may  be,  that  they  are  the 
property  of  the  house  at  New  York,  and 
that  the  parties  here  have  acted  merely 
as  the  agents  of  the  parties  at  New  York. 
All  that  is  disclosed  upon  the  subject  i» 
from  the  answer,  which  states  that  there 
was  a  bill  of  lading,  consigning  these  goods 
to  be  delivered  to  certain  persons  in  New 
York,  which  the  captain  says  he  believes 
had  been  sent  forward  to  those  persons. 
Those  persons  therefore,  on  the  arrival  of 
the  ship  at  New  York,  will  be  entitled  to 
demand  the  goods  according  to  the  bill  of 
lading,  and  the  captain  will  be  liable  to 
such  persons,  if  he  does  not  deliver  them* 
There  is  therefore  a  failure,  on  the  part  of 
the  plaintiff,  in  shewing  that  he  has  a 
dominion  over  the  goods  for  the  purpose 
of  interposing  now,  and  saying,  that  the 
goods  intended  to  go  by  your  ship  shall 
no  longer  perform  that  voya^ge,  but  that  I 
demand  again  my  property.  He  has 
no  such  right:  he  has  not  shewn  it  to 
be  his  property :  but  if  he  had  not  been 
in  that  situation,  he  could  only  have  done 
Bn  upon  relieving  the  captain  from  the 
liability  to  perform  the  voyage.  He  is 
so  far  from  doing  that,  that  he  leaves  him 
subject  to  that  liability,  and  is  not  now 
offering  to  relieve  him.    He  does  not  de« 
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mand  the  goods.  He  tays,  I  am  wllUng 
to  leave  the  goods  in  your  hands ;  I  only 
seek  to  prevent  you  from  dealing  with 
them  in  the  way  the  law,  without  my 
interposition,  if  necessary,  would  enable 
you  to  do,  so  as  to  perform  your  voyage. 
That  was  the  reason  which  made  me  ask, 
whether  the  injunction  which  the  plaintiffs 
asked,  was  to  prevent  the  captain  from 
prosecuting  the  voyage.  It  is  quite  ob- 
vious that  was  not  the  intention  of  the 
plaintiff,  otherwise  the  plaintiff  would 
have  made  that  part  of  his  demand.  The 
only  question  then  would  be,  whether  any 
thing,  and  what,  was  due  from  the  owner 
of  the  goods,  in  respect  of  that  part  of  the 
voyage  which  had  been  performed;  but 
the  injunction,  as  prayed  for,  would  leave 
the  liability  of  the  captain  to  perform  the 
voyage  untouched.  It  asks  that,  he  may 
be  made  liable  to  that  contract,  and  yet  not 
be  at  liberty  to  raise  money  which  may  be 
necessary  for  the  purpose  of  putting  the 
ship  in  that  state,  in  which  alone  it  would 
be  able  to  perform  the  voyage  to  New 
York.  I  think  therefore,,  upon  those  two 
grounds,  both  necessary  to  be  established 
in  order  to  entitle  the  plaintiff  to  the  in- 
junction which  he  seeks,  he  cannot,  under 
this  state  of  circumstances,  be  entitled  to 
the  injunction  he  pravs ;  and  that  the  order 
of  the  Vice  Chancellor  was  correct,  and 
must  be  confirmed ;  and  that  the  motion 
must  be  refused  with  costs.  It  would  be 
quite  a  different  thing,  if  the  plaintiff  came 
here  proving  he  was  the  owner  of  those 
goods,  and  seeking  that  the  captain  should 
not  part  with  them.  To  be  sure,  a  party 
who  ships  goods  at  Newcastle  in  Novem- 
ber, has  not  made  much  progress  towards 
the  accomplishment  of  his  views,  who 
finds  the  goods  at  Cowes  in  April.  But 
without  giving  any  opinion  upon  a  motion 
en  a  case  differently  shaped,  I  am  quite 
clearly  of  opinion,  he  is  not  entitled  to  the 
injunction  he  now  asks. 

The  plaintiff  aflerwards  amended  his 
bill,  stating  that  the  goods  shipped  by  him 
were  his  exclusive  property,  and  were 
shipped  by  him  for  the  purpose  of  being 
sold  at  New  York  on  his  own  account. 
On  the  4th  of  May,  the  plaintiff  applied 
to  the  Vice  Chancellor  for  an  injunction, 
which    his     Honour    refuse^;    and   the 


plaintiff  then  made  a  similar  applica- 
tion to  the  Lord  Chancellor  on  the  7th  of 
May,  but  his  Lordship  said,  that  it  did  not 
appear  that  the  plaintiff  had  relieved  the 
defendant  from  the  liabilities  to  which  he 
would  be  subject,  on  his  arrival  at  New 
York,  under  his  bill  of  lading ;  and  that 
although  it  was  a  hard  case  upon  the 
plaintiff,  still  he  must  refuse  the  application, 
with  costs. 


ril  17.  J 


BEATTiB  V,  JOHNSTONS. 


L. 

April 

Infant — Guardians,  Appointment  of. 

A^  a  domiciled  Scotchman,  executed  an 
instrument  in  the  Scotch  form,  by  which  ke 
appointed  eight  persons  tutors  and  curators 
of  his  only  child.  Four  of  these  persons  ac" 
cepted  this  office.  After  the  death  of  A,  and 
his  wife,  a  hill  was  filed  for  the  appwntmetsi 
of  guardians  and  maintenance.  The  infasU 
had  no  property  in  this  country,  but  thefaar 
tutors  and  curators  appeared  to  the  bill: — 
Held,  that  the  tutors  and  curators  were  not 
to  be  considered  as  testamentary  guardians 
in  this  country ;  that  the  matter  being  dis^ 
puted,  guardians  ought  not  to  be  appointed 
vfithout  a  reference  to  the  Master ;  that  the 
Court  would  be  disposed  to  appoint  the  four 
tutors  to  be  guardians,  but,  as  they  all  resided 
in  Scotland,  would  add  other  guardians  to 
them :  and  that,  as  the  tutors  had  appeared 
to  the  bill,  the  circumstance  that  the  chOd 
had  no  property  in  this  country  would  not 
exclude  the  jurisdiction  of  the  Court. 

Thomas  Beattie,  who  was  a  domiciled 
Scotchman,  executed  a  deed  in  the  Scotch 
form,  dated  the  drd  of  October  1835,  by 
which  he  appointed  his  wife,  togedier  with 
J.  J.  H.  Johnstone,  James  H.  Stewart, 
G.  G.  Bell,  and  William  Stewart,  and 
four  other  gentlemen  who  did  not  act,  to 
be  the  tutors  and  curators  of  his  children, 
with  power  to  grant  leases,  and  to  do  every 
other  act  and  deed  in  the  management  of 
the  affairs  of  his  said  children,  competent 
to  tutors  and  curators  by  the  law  of  Scot- 
land. 

Mr.  Beattie  went  shortly  afterwards,  with 
his  wife  and  daughter,  to  Madeira,  where 
he  died  in  April  1 836,  leaving  one  daughter 
only,  then  aged  two  years.    Mn.  B^Utie 
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&en  returned  with  her  daughter  to  Scot- 
land, where  they  remained  a  very  short 
period,  and  from  that  time  lived  in  Eog* 
land  till  the  death  of  Mrs.  Beattie,  which 
occurred  in  December  1840. 

Mrs.  Beattie  made  her  will  shortly  be- 
fore her  death,  by  which  she  expressed 
her  wish,  that  her  daughter  should  be 
brought  up  by  its  maternal  grandfather, 
Duncan  Stewart,  and  Mrs.  Buchanan,  an 
aunt  of  Mrs.*  Beattie.  The  infant  was 
tenant  in  tail  in  possession  of  some  estates 
in  Scotland,  worth  2,300/.  pejr  annum,  sub- 
ject to  a  mortgage  debt  of  13,000/. 

This  bill  was  filed  in  the  name  of  the 
infant,  by  the  grandfather,  against  the 
tutors  and  curators,  and  the  executrix  of 
Mrs.  Beattie.  The  object  of  the  bill  was, 
to  make  the  infant  a  ward  of  court,  and  it 
prayed  that  her  grandfather  andaunt  might 
be  appointed  guardians,  and  for  accounts 
of  the  rents  and  profits  of  the  Scotch 
estates,  and  what  was  due  from  the  execu- 
trix of  her  mother,  on  account  of  the  allow- 
ance which  had  been  paid  for  the  infant's 
maintenance. 

On  the  6th  of  January  1 841 ,  the  Vice 
Chancellor  made  an  order  appointing  Mr. 
Duncan  Stewart  and  Mrs.  Elizabeth  Bu- 
chanan guardians  of  the  infant. 

The  four  curators  presented  a  petition 
for  a  discharge  of  this  order,  and  by  another 
order  of  the  Vice  Chancellor  of  the  19th 
of  March  1841,  the  order  of  January  was 
discharged,  and  the  four  curators  were 
appointed  guardians,  without  prejudice  to 
the  question,  whether  by  the  instrument 
of  the  3rd  of  October  1835,  they  were 
testamentary  guardians  under  the  act  of 
12  Car.  2.  c.  24. 

The  infant  presented  a  petition  to  the 
Lord  Chancellor,  praying  that  this  last- 
mentioned  order  might  be  discharged. 

It  appeared,  that  the  four  tutors  and 
curators  resided  in  Scotland,  but  came  to 
England  occasionally,  and  that  one  of  them, 
being  a  member  of  parliament,  usually  re- 
sided in  London  during  the  session  of  par- 
liament. 

•  Mr,  Jacobs  Mr,  fVigram,  and  Mr.  S* 
FoUettf  for  the  infant  plaintiff,  insisted, 
that  the  order  of  the  Vice  Chancellor  was 
erroneous,  as  all  the  guardians  were  out  of 
the  jurisdiction  of  the  Court,  and  as  there 
was  no  reference  to  the  Master ;  and  that 


it  excluded  four  of  the  parties  who  were 
named  by  the  father ; — that  the  duties  of 
tutors  and  curators  were  strictly  defined 
by  the  law  of  Scotland,  and  the  Court  of 
Session  in  Scotland  required  an  exact  per- 
formance of  those  duties. 

Mr.  K.  Bruce^  Mr.  O.  Richards,  and 
Mr.  Ramilly,  for  the  curators,  contended, 
that  a  reference  to  the  Master  for  the  ap- 
pointment of  guardians  was  frequently 
dispensed  with ;  that  it  was  questionable 
whether  these  parties  were  not  entitled  to 
the  guardianship  of  the  child  under  the 
statute  of  Charles  11.  (12  Car.  2.  c.  24.  s.  8,) 
and  that  the  case  was  not  one  in  whidi 
there  was  any  occasion  for  the  interference 
of  the  Court,  as  the  infant  was  a  Scotch 
child,  with  no  property  except  in  Scotland, 
and  had  guardians  appointed  in.  such  a 
manner  as  the  law  of  Scotland  required. 

IVellesleyv,  Duke  of  Beaufort ,  2  Russ.  20 ; 
s.  c.  5  Law  J.  Rep.  Chanc.  85. 

Peckham  v.  Peckhaniy  2  Cox,  46. 

Chatteris  V.  Young,  I  Jac.  &  Walk.  106. 

Campbell  v.  Mackay,  2  Myl.  &  Cr.  32 ; 
s.c.  6  Law  J.  Rep.  (n.s.)  Chanc.  73. 

Logan  V.  Fairlie,  Jac.  193;  s.  c.  3  Law 
J.  Rep.  Chanc.  152. 

The  Lord  Chancellor  said,  that  a  re- 
ference to  the  Master  was  necessary,  before 
guardians  could  be  appointed,  where  the 
appointment  was  a  matter  of  contest ;  that 
the  Court  was  in  this  case  without  infor- 
mation  on  many  important  points,  and  had 
no  means  of  obtaining  it.  The  first  appoint- 
ment by  the  Vice  Chancellor  was  improper; 
if  the  immediate  interposition  of  the  Court 
was  necessary,  there  sbauld  have  been  an 
immediate  reference  to  the  Master ;  but  the 
first  order  was  obviously  wrong,  and  it  was 
afterwards  discharged :  by  that  order  the 
grandfather  and  the  grand-aunt  were  ap- 
pointed guardians ;  then  came  four  out  of 
the  eight  persons  who  were  named  in  the 
deed,  and  claimed  to  be  testamentaryguar- 
dians :  if  their  claim  was  right,  a  difi^rent 
view  was  thus  presented  to  the  Court;  and 
the  next  order  was  erroneous  which  ap- 
pointed them  guardians,  because  the  Court 
then  would  have  no  jurisdiction.  His 
Lordship  could  not  however  consider  them 
as  testamentary  guardians.  The  father 
executed  a  deed,  in  which  if  there  was  any 
intention  clearly  expressed,  to    appoint 
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these  persons  as  guardians,  that  intention 
would  prevail ;  but  he  intrusts  them  to 
take  care  of  the  property,  and  appoints 
them  to  an  office  which  is  well  known  in 
Scotland,  but  is  not  known  in  England : 
they  were  to  take  care  of  the  Scotch  es- 
tates, as  tutors  and  curators,  an  office  very 
different  from  that  of  guardians  in  England. 
Looking  at  the  whole  instrument,  his  Lord- 
ship thought  the  intention  of  the  father 
was,  to  provide  for  his  femily  as  residing 
in  Scotland.  But  with  respect  to  the  ap- 
pointment of  guardians,  the  four  curators 
all  resided  in  Scotland,  one  of  thenr  fre- 
quently residing  in  England,  to  attend  to 
his  duties  as  a  member  of  parliament ;  but 
the  Court  would  not  appomt  as  guardians 

S arsons  who  were  generally  out  of  England, 
ut  as  the  estates  were  in  Scotland,  and  as 
these  gentlemen  were  selected  by  the  father, 
he  thought  it  would  be  desirable  for  the 
parties  to  consent  to  the  appointment  of 
these  gentlemen,  jointly  with  the  grand- 
&ther  and  the  grand- aunt:  and  if  this 
suggestion  was  acted  upon,  his  Lordship 
would  make  the  usual  order  of  reference 
to  the  Maste;r,  and  direct  him  to  inquire 
what  was  the  fortune  of  the  child,  and  to 
approve  of  a  scheme  for  her  education. 


Mr.  Chandkiit  for  the  plaintifT.— The 
timber  has  been  properly  cut,  being  done 
under  the  order  of  the  Court,  and  there- 
fore the  plaintiff  is  not  in  such  a  position 
as  would  induce  the  Court  to  exclude  him 
from  any  benefit  arising  from  the  severance 
of  the  timber,  to  which  as  heir  he  is  legally 
entitled.  There  is  no  equity  for  the  widow 
to  obtain  any  benefit  in  respect  of  her  right 
to  dower,  which  she  would  not  hav«  at  law. 
Now,  at  law  the  widow  would  not  be  en- 
titled to  any  specific  part  of  the  estate, 
until  it  had  been  set  out  by  metet  and 
bounds:  that  has  never  been  done.  It 
would  seem  to  follow,  that  it  is  impossible 
to  declare  the  widow  entitled  to  any  pcnr^ 
tion  of  this  fund. 

Mr.  Purvis f  for  the  defendant,  the  widow. 

The  Vies  Chamcbllor. — The  heir  could 
not  have  any  right  as  against  the  dowress  to 
denude  the  estate  of  the  timber.  Her  estate 
is  an  estate  for  life,  impeachable  for  Waste ; 
and  in  this  respect  she  must  have  the  same 
right  as  another  tenant  for  life  impeachable 
for  waste.  I  think  the  defendant  is  entitled 
to  one-third  of  the  income  of  the  money 
produced  by  the  sale  of  the  timber  from 
the  estates  of  which  she  is  dowable.  - 
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BISHOP  V.  BISHOP. 


v.c. 

April  ^8 

Dower —  Timber. 

If  timber  be  cut  down  upon  estates,  of 
which  a  widow  is  dowable,  before  her  dower 
is  set  out  by  metes  and  bounds,  the  dowress 
is  entitled  during  her  estate  to  the  income 
arising  from  one-third  of  the  fund  produced 
by  the  sale  of  the  severed  timber. 

The  plaintiff  was  the  heir-at-law  of 
Bishop,  deceased,  and  the  defendant 


was  the  widow,  and  as  such  was  found  to  be 
dowable  of  certain  estates  which  belonged 
to  her  late  husband.  By  an  order  made 
in  the  cause,  certain  timber  growing  upon 
the  estate  had  been  cut  down  and  sold ; 
and  it  became  a  question,  whether  the 
widow  was,  or  was  not,  entitled  to  receive 
for  her  life  one-third  of  the  dividends  of 
the  fund  produced  by  the  sale  of  the 
timber.  • 


.} 


SIDEBOTHAM  V.  BARRIHOTOK. 


M.R. 
May  6 

Agreement^^Specific  Performance — Re* 
movat  of  Defect  of  Title  after  Institution  of 
Suit. 

j4,  after  talAmg  the  benefit  of  the  Insohint 
Debtors  Act,  became  bankrupt.  The  isssig" 
nee  under  the  bankruptcy  contracted  to  seti 
part  of  the  bankrupt's  estates,  and  filed  a 
bill  for  the  specific  performance  of  the  con* 
tract: — Held,  that,  under  the  circumstances^ 
the  concurrence  of  the  assignee  under  the  t«- 
solvency  was  necessary  to  make  a  good  title; 
and  that  this  was  an  objection  to  the  tttle^ 
and  not  merely  a  question  of  conveyance. 

The  title  being  declared  bad,  and  the 
cause  set  down  for  further  directions,  the 
plaintiff  presented  a  petition,  offering  to  06- 
tof fi  the  concurrence  of  the  assignee  under 
the  insolvency,  and  asking  for  a  reference^ 
whether  a  good  title  could  then  be  made : — 
The  Court  made  the  order  upon  further 
directions  and  the  petition. 
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This  suit  was  instituted  by  the  assignee 
of  William  Barrington,  a  bankrupt,  to  com- 
pel the  specific  performance  of  an  agree- 
ment, entered  into  by  the  defendant  for 
the  purchase  of  part  of  the  bankrupt's 
estate. 

In  the  early  part  of  1829,  the  bankrupt 
committed  an  act  of  bankruptcy.'  In  April 
1829,  he  executed  a  mortgage  of  certain 
estates  for  a  term  of  ninety-nine  years ;  and 
on  the  21  St  of  the  same  month  of  April,  he 
executed  a  voluntary  conveyance  of  the 
mortgaged  estate  to  a  trustee,  upon  trust, 
to  seU  and  pay  certain  creditors,  who  were 
named  in  the  deed,  but  were  not  parties 
to  it. 

In  December  1829,  the  bankrupt  was 
arrested  for  debt;  and  in  April  1830,  he 
was  discharged  fVom  prison,  under  the 
Insolvent  Debtors  Act.  On  the  22nd  of 
February  1833,  a  fiat  in  bankruptcy  was 
issued,  against  him  ;  and  the  plaintiff  was 
chosen  assignee.  On  the  dOth  of  May 
1833,  the  plaintiff  entered  into  an  agree* 
ment  for  the  sale  of  part  of  the  bankrupt's 
estate  to  the  defendant,  who  was  a  son  of 
the  bankrupt.  The  defendant  raised  se- 
veral objections  to  the  title,  and  insisted 
that  a  good  title  could  not  be  deduced 
without  the  concurrence  of  the  assignee 
under  the  insolvency.  It  was  also  contend- 
ed, that  the  assignment  of  April  1 829  was 
void,  as  against  the  assignee  under  the  fiat, 
in  consequence  of  the  prior  act  of  bank- 
ruptcy, but  was  good  as  against  the  assig- 
nee under  the  insolvency;  and  that  the 
plaintiff  could,  therefore,  exercise  the  power 
of  sale  which  was  given  to  the  trustee, 
named  in  the  deed  of  April  1829.  An 
attempt  had  been  unsuccessfully  made  to 
fcpersede  the  bankruptcy — Ex  parte  Bar* 
r%ngt<m{\). 

The  usual  reference  had  been  ordered 
to  the  Master,  to  inquire  whether  a  good 
title  could  be  made ;  and  the  Master,  by 
his  report,  in  June  1 840,  found  that  a  good 
title  could  not  be  made. 

The  plaintiff  excepted  to  the  report, 
and  the  exceptions  were  heard  before  the 
Master  of  the  Rolls,  in  February  1 840,  and 
were  overruled.  The  plaintiff  presented 
a  petition,  praying,  that  on  the  plaintifTs 
procuring  the  assignee  imder  tlie  insol- 

(1)  1  Dea.  3. 


vency  to  join  in  the  conveyance  to  the 
defendant,  or  as  he  should  direct,  which 
the  plaintiff  undertook  to  do,  the  defendant 
might  be  ordered  to  perform  his  agree- 
ment ;  or  that  it  might  be  referred  back 
to  the  Master  to  inquire,  whether  a  good 
title  could  now  be  made.  The  cause  was 
set  down  for  further  directions,  and  now 
came  on  with  the  petition. 

Mr,  Pemberton  and  Mr.  Teed  appeared 
for  the  plaintiff;  and 

Mr,  Kindersley^  Mr.  BetheU^  and  Mr. 
Rudallf  contrd. 

The  following  authorities  were  referred 
to,  upon  the  different  occasions,  when  this 
cause  was  before  the  Court. 

Lechmere  v.  Brasier,  2  Jac.  &  Walk.  287. 
Mather  v.  Priestmarit  9  Sim.  352  ;  s.  c. 

7  Law  J.  Rep.  (n.s.)  Chanc.  258. 
7  Oeo.  4.  c.  57.  ss.  13,  32. 
Lord  Brayhroke  v.  Inskip,  8  Ves.  417. 

The  Mastsr  ov  the  Rolls. — The  only 
doubt  I  have  is  about  the  terms  of  the 
order.  I  certainly  think,  Mr.  Teed,  you  are 
entitled  to  relief  here.  As  to  the  costs  of 
the  suit,  that  is  quite  another  consideration. 
What  you  may  have  to  pay,  what  errors 
you  have  committed,  and  what  are  the 
consequences,  is  quite  another  considera- 
tion. But  it  appears^  under  the  circun^- 
stances  now,  that  you  can  make  a  good 
title.  Ought  I  to  declare  that  ?  I  think 
I  ought  to  hesitate  a  little..  The  question 
discussed  before  me  was,  whether  the  want 
of  the  concurrence  of  the  assignee  in  the 
insolvency  was  an  objection  to  the  title, 
or  an  objection  to  the  conveyance.  I  con- 
sidered it  to  be  then,  and  I  think  it  now, 
an  objection  to  the  title. 

Well,  then,  the  cause  being  on  for  fur- 
ther directions,  it  is  represented  to  me  that 
you  can  now  make  a  good  title,  by  the 
concurrence  of  the  same  person  whose 
want  of  concurrence  was  the  defect  of  the 
title  before,  and  I  think  it  rests  on  that 
only ;  that  is  the  substance  of  it.  It  is 
suggested,  that  something  more  than  the 
concurrence  of  this  assignee  in  the  insol- 
vency is  required.  The  question  is,  whether 
I  ought  not  to  assume,  in  this  case,  that 
the  assignee  in  the-  insolvency  can  do  and 
will  do  his  duty.  He  has  offered  to  do 
this.  If  the  objection  were,  that  there 
was  not  proof  of  his  having  offered,  I  would 
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have  it  stand  over  for  inquiry.  But  sup- 
posing  it  to  be  clear  that  the  assignee 
offered  to  join  in  the  conveyance,  the  par- 
ties having  admitted,  before  the  Master, 
there  are  assets  arising  from  this  purchase 
sufficient  to  pay  all  the  debts  under  the 
insolvency,  I  think  I  have  ground  for  sup- 
posing he  will  do  his  duty  when  he  joins 
in  the  conveyance,  and  that  he  would  not 
offer  to  do  it,  unless  he  could  procure  the 
authority  of  those  who  would  enable  him 
to  do  it. 

But  it  is  important  not  to  have  any 
further  delay,  and  therefore  I  think  I  ought 
to  have  not  only  the  undertaking  that  it 
shall  be  done,  but  that  it  shall  be  done 
within  a  limited  time ;  and  if  there  is  any 
question,  whether  this  offer  will  not,  toge- 
ther with  the  other  circumstances,  make  a 
good  title,  then  I  think  it  is  not  the  first 
part,  but  the  second  part  of  the  prayer 
that  ought  to  be  granted,  whether  this, 
taken  with  the  circumstances  formerly 
proved  before  the  Master,  will  make  a 
good  title.  In  either  view,  you  cannot  be 
satisfied,  Mr.  Kindersley,  I  know ;  but  if 
the  parties  desire  to  have  this  matter 
further  investigated,  then  I  will  refer  it  to 
the  Master  to  inquire,  whether  the  con- 
currence of  the  assignee  of  the  insolvency, 
together  with  the  other  facts,  enable  this 
vendor  to  make  a  good  title.  If  further 
investigation  is  not  required,  then  I  must 
say,  this  does  make  a  good  title,  and  it 
would  be  equally  open  to  you  to  object  in 
either  case. 

His  Lordship  ordered,  that  it  should  be 
referred  back  to  the  Master  to  inquire 
whether,  with  the  concurrence  of  the  assig- 
nee under  the  insolvency,  and  the  facts 
already  proved  before  the  Master,  the 
plaintiff  could  make  a  good  title ;  and  that 
the  consideration  of  further  directions  and 
costs  should  stand  over. 


CURRIE  V,  GOULD. 


M.R.     1 
May  7.   J 

Will — Legacy — Construction, 

A  legacy  was  bequeathed  to  A^  which  in 
case  of  her  death  was  to  devolve  to  her  chiU 
dren^  with  a  gift  over  in  the  event  of  their 
being  also  dewi  at  her  decetue : — Heldt  that 
tfie  legacy  was  to  be  paid  to  A^s  children 


living  at  her  decease^  and  that  her  c^ldren 
who  died  m  her  lifetime^  took  no  interest  in 
the  legacy, 

William  Burrell,  by  his  will,  dated  the 
19th  of  July  1791,  bequeathed  as  follows: 
*'  To  my  sister  Ann,  the  wife  of  Thomas 
Currie,  the  sum  of  500Z.  sterling,  which 
sum  in  case  of  her  death,  either  before  or 
afler  me,  is  to  devolve  to  her  child  or 
children,  or  in  the  event  of  their  being 
also  dead  at  her  decease,  the  balance,  after 
paying  Thomas  Currie,  her  husband,  50/., 
to  become  the  property  of  my  daughter 
Ann."  The  testator  died  shortly  afterward. 

Ann  Currie  died  in  1837,  leaving  one 
child  only  her  surviving.  She  had  had 
two  other  children,  who  died  in  her>  life- 
time, and  a  question  was  now  raised,  whe- 
ther the  legacy  of  500/.  ought  to  be  equally 
divided  among  the  three  children  of  Ann 
Currie,  or  whether  the  surviving  child  was 
entitled  to  the  whole  sum. 

Mr,  il/oore  insisted,  that  the  surviving 
child  ought  to  have  the  whole  fund  either 
as  survivor,  if  there  was  a  joint  tenancy 
among  the  children,  or  as  being  the  only 
child  living  at  the  death  of  Ann  Currie. 
He  cited 

Campbell  v.  Campbell,  4  Bro.  C.C.  15. 

Mr.  G.  Turner,  contrii,  contended,  that 
as  the  gift  over  was  not  to  take  effect,  ex- 
cept all  the  children  of  Ann  Currie  were 
dead  at  the  time  of  her  decease,  the  in- 
terests which  the  children  took  under  the 
original  bequest  were^  not  affected  by  it ; 
and  that  as  the  children  would  become  en- 
titled to  a  share  at  their  respective  births, 
their  interests  would  commence  at  differ* 
ent  times,  and  therefore  they  would  take 
as  tenants  in  common. 

Woodgaie  v.  Unwin,  4  Sim.  129. 
Sturgess  v.  Pearson,  4  Mad.  411. 

Mr,  Campbell  sjiA  Mr.  Stevens  appeared 
for  other  parties. 

The  Master  of  thx  Rolls. — I  think 
the  bequest  was  intended  for  the  benefit  of 
the  children  who  were  living  at  the  death 
of  the  mother. 
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V.C.  ^ 

Feb.  26,  ft7;     Vwilson  ».  beddard. 
Mar.  1;  April  15.3 

Issue  Devisavit  vel  rum — Npv  Trial, 

After  an  issue  devi9avit  vel  non,  and  a 
verdict  affirming  the  validity  of  the  will,  it  is 
not  the  rule  of  the  court  to  direct  another 
issue  on  the  same  question,  on  the  applica^ 
tion  of  the  heir-at-law,  unless,  upon  consi" 
deration  of  the  circumstances,  the  case  ap- 
pears to  be  one  in  which  another  trial  ought 
to  be  had,  before  making  a  decree  which 
would  bind  the  inheritance. 

On  a  bill  filed  against  the  trustees  and 
persons  interested,  to  establish  a  will  and 
carry  the  trusts  into  execution,  a  decree 
was  made,  directing  the  trial  of  an  issue 
devisavit  vel  nan. 

The  triji  took  place  at  jthe  StafTord 
Summer  Assises,  in  1 840,  before  Parke,  B., 
when  a  verdict  was  found  for  the  plaintifT, 
against  the  defendant  Williams,  who  claimed 
under  the  heiress-at-law.  The  facts  are 
more  minutely  stated  in  the  Vice  Chan- 
cellor's judgment. 

The  defendant  now  moved  for  a  new 
trial. 

Mr.  K.  Bruce  and  Mr,  Bethell,  for  the 
motion. — On  a  bill  to  establish  a  will  of 
land,  and  bind  the  inheritance,  it  is  almost 
of  course,  on  the  application  of  the  heir- 
at-law,  to  direct  a  second  trial.  The 
Court  looks  to  the  fact  that,  at  law,  the 
heir  might  bring  successive  ejectments, 
and  will  not  conclude  him  by  the  result 
of  one  issue. 

Lord  DarUngton  v.  Bowes,  1  Eden,  270. 

Sherborne  v.  Naper,  2  Ridg.  P.C:  252. 

Mathews  v.  Warner,  4  Ves.  206. 

Pemberton  v.  Pemberton,  13  Ves.  290. 

fVinchilsea  v.  Wauchope,  S  Russ.  445  ; 
b.  c.  5  Law  J.  Rep.  Chanc.  167. 

Tatham  v.  Wright,  2  Russ.  &  Myl.  8. 

Slaney  v.  Wade,  1  M.  &  Cr.  353. 

Locke  V.  Colman,  2  Ibi^l.  44. 

Gibbs  V.  Hooper,  2  M.  &  K.  353. 

Cleeve  v.  Gascoigne,  Amb.  324. 

Stace  V.  Mabbott  2  Ves.  sen.  553. 

Edwin  V.  Thomas,  2  Vem.  75. 

The  Attorney  General  v.  Montgomery, 
2  Atk.  378,  Prac.  Reg.  p.  263. 

Warden,  ^c,  of  St.  Paulas  v.  Morris, 
9  Ves.  169. 

New  SeBIBS,  X.»CRANCr 


Mr,  Serj,  Talfourd.  Mr.  Jacob,  and  Mr, 
Armstrong,  for  the  plaintiff. — There  is  no 
rule  by  which  this  Court  is  bound  to  direct 
a  new  trial,  on  the  application  of  the  heir. 
It  is  a  matter  purely  of  discretion,  and  is 
refused,  unless  the  Court  thinks  that  more 
light  ought  to  be  thrown  on  the  fact  in 
issue — White  V,  Wilson  (l), 

Mr,  K.  Bruce,  in  reply. 

April  15. — The  Vice  Chancellor. — 
This  case  came  on  before  me,  on  motion 
for  a  new  trial.  It  appears  that  a  person 
of  the  name  of  J.  P.  VVilson  made  a  will, 
or  is  said  to  have  made  a  will,  dated  the  7th 
of  September  1 826 ;  and  that  he  died  the 
following  day ;  leaving  his  sister  Mary,  the 
wife  of  R.  Williams,  his  heiress-at-law. 
It  appears  that  the  will  was  made  the  day 
before  the  party  died,  and  when  he  was 
extremely  ill.  There  were  three  witnesses 
to  tfie  will„  Mr.  Wood,  an  attorney,  who 
made  the  will,  a  boy  Durant,  fourteen 
years  of  age,  and  a  person  of  the  name  of 
Noke.  The  will,  on  the  face  of  it,  is 
signed  by  the  testator's  mark,  and  not  his 
name.  The  nature  of  the  will  was  this : 
with  respect  to  the  real  estate  in  question, 
there  was  a  devise  to  a  son  of  Mary  Wil- 
liams,  who  was  the  testator's  nephew,  in 
fee,  with  an  executory  devise  over  in  case 
he  died  before  twenty-five  ;  and  if,  after 
twenty-five,  he  died  without  issue,  there 
was  a  devise  over  to  the  plaintiff  in  equity ; 
and  there  was  a  direction  in  the  will,  that 
until  the  younger  Williams  attained  twenty- 
five,  the  land  should  be  let  to  Mr.  Wilson, 
at  a  rent  of  300/.  a  year.  The  Messrs. 
Beddard,  who  were  the  trustees,  were  to 
have  the  making  of  the  lease  to  Wilson. 
It  appears,  that  on  the  2nd  of  October 
1825,  some  agreement  was  made  between 
the  parties,  by  which  Williams  was  to  have 
a  lease  of  some  portion  of  the  estate  for 
87/.  a  year.  It  appears  that  Mrs.  Williams, 
the  heiress-at-law  of  the  deceased,  was  in 
his  house  when  the  will  was  made,  and 
there  was  no  dispute  whatever  about  it, 
so  long  as  the  younger  Williams  was  alive. 
There  is  no  distinct  evidence  of  the  time 
of  his  death ;  but  it  appears  that  he  died 
in  May  1830.  In  the  year  1831  this  bill 
was  filed  by  Mr.  Wilson,  to  establish  the 

(1)  13  Ves.  87. 
2R 
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will.     When  the  cause  was  at  issue,  wit- 
nesses were  examined  for  the  purpose  of 
proving  the  will ;  and,  of  course,  the  attestr- 
ing  witnesses  to  the  will  were  examined. 
Mr.  Wood  gave  his  evidence  in  favour  of 
the  will ;  Durant  gave  evidence  that  he 
did  not  think  the  testator  competent  to 
make   a   will ;    and  Noke  stated  to   the 
same  effect.    The  Court  did  not,  however, 
hear  anything  of  the  nature  of  the  will.' 
The  only  order  that  could  he  taken  was, 
the  order  directing  an  issue  devisavit  vel 
non.     The  matter  was  tried  before  Parke, 
B.,  at  the  last  Summer  Assizes  at  Stafford, 
and  the  jury  found  in  favour  of  the  will. 
A  motion  was  made  before  me  for  a  new 
trial ;  and  it  was  said,  in  the  first  place, 
that  in   a  case  where  the  inheritance  is 
concerned,  and  a  bill  is  filed  to  establish  a 
will,  it  is  almost  a  matter  of  course,  when 
there  is  a  verdict  in  favour  of  the  will, 
whether  the  Court  is  satisfied  or  not,  to 
direct  a  second  trial.     It  is  said,  in  the 
second  place,  that  in  this  case  there  was  a 
misdirection  by  the  Judge,  with  respect  to 
what  he  said  regai-ding  the  acquiescence 
of  the  heiress-at-law.     And,  in  the  third 
place,  it  is  insisted  that  the  law  laid  down 
by  the  Judge,  that  the  signature  of  a  tes- 
tator is  good,  where  the  Xestator*s  hand 
is  guided  by  another  person,  was  wrong. 
With  regard  to  theiirst  point,  I  think  there 
is  no  foundation  for  it.  In  the  earlier  cases 
there  was  a  stiffness,  if  I  may  so  speak, 
in  favour  of  the  heir,  which  the  modern 
cases  have  not  preserved.     In  the  case  of 
JVhite  V.  Wilson f  no   such  principle  was 
observed.   All  I  recollect  is,  that  the  Lord 
Chancellor  of  that  day  said,  that  he  should 
be  sorry  to  apply  the  rule,  that  there  must 
be  a  second  trial,  whether  the  Court  is 
satisfied  with    the   first   verdict   or    not. 
Reference  was  made  to  something  said  by 
Lord  Eldon,  in  Pemberton  v.  Pemberton,    I 
do  not  understand  that  Lord  Eldon  meant 
to  say,  that  the  Court,  on  an  application 
for  a  >new  trial,  is  not  to  consider  all  the 
circumstances  of  the  case.     I  understand, 
from  what  the  Lord  Chancellor  laid  down 
in  Lock  v.  Colman^  that  the  Court  must 
look   at  the    circumstances.     I    am   not 
blindly  to  direct  a  new  trial,  because  it  is 
asked  by  the  heir-at-law,  but  I  must  look 
at  all  the  circumstances  of  the  case. 

It  seems,  that  at  the  trial  the  learned 


Judge,  in  his  charge  to  the  jury,  in  allud- 
ing to  the  circumstance  that  the  will  was 
not  disputed  by  Williams  or  his  wife  until 
afler  the  death  of  their  son,  said,  "  their 
conduct  in  that  respect  is  a  circumstance 
for  you  to  take  into  your  consideration. 
Though  the  conduct  of  Mr.  Williams  does 
not  bind  the  defendant  at  all,  the  conduct 
of  Mrs.  Williams  affects  him,  because  he 
claims  under  her.     To  what  weight  you 
consider  that  conduct  entitled,  is  a  matter 
for  you  to  decide."     This  is  objected  to, 
as  being  an  inaccurate  statement  of  the 
law ;  but  if  this  is  not  quita  correct,  it 
appears  to  me,  that  what  the  learned  Judge 
might  have  said,  with  respect  to  the  con- 
duct of  the  parties,  would  nave  been  vastly 
stronger  than  what  fell  from  him.    I  admit 
there  was  nothing  done  by  which  a  feme 
qovert,  during  coverture,  could  affect  those 
claiming  the  inheritance  from  her.     But 
what,  in  the  case  of  Mr.  Wilfiams,  is  the 
view  which  the  law  takes,  where  the  hus- 
band and  wife  are  seised  in  fee  in  right 
of  the  wife,    the  whole  inheritance  not 
being  in  the  husband  for  all  purposes,  but 
for  some  ?     It  appears  that  tiie  estate  was 
conveyed,  in  1 834,  by  a  conveyance  equi- 
valent to  a  fine,  to  the  use  o^  Williams  for 
life,  with  remainder  to  his  wife  for  life,  with 
remainder  to  him  in  fee.   The  Judge  might 
have  s^d  to  the  jury,  that  inasmuch  as 
Mr.  Williams,  with  his  wife,  was  seised  in 
fee  in  her  right,  anything  he  did,  as  well 
as  said,  would  be  evidence  against  any 
person  claiming  under  him  and  her.     The 
question  is  not  agitated  by  persons  claiming 
under  hei:  only,  but  claiming  under  him 
and  her.    It  appears  to  me  that  the  Judge 
might  have  put  the  case  still  more  forcibly 
to  the  jury  by  stating  the  fact,  that  the 
husband  of  the  heiress-at-law,  who  had 
the  inheritance  cast  upon  him,  did  to  a 
certain  extent  acquiesce  in  the  will,  by 
taking  a  beneficial  lease  from  the  devisee, 
claiming  under  the  will.    It  appears  to  roe, ' 
that  I  am  bound  to  consider  not  only  what 
effect  might  have  been  produced  on  the 
minds  of  the  jury,  but  what  would  have 
been  produced  if  the  case  had  been  stated, 
as  I  think  it  might,  consistently  with  the 
law,  have  been  stated  to  them.   According 
to  the  Judge's  note,  it  appears  that  not 
only  was  this  lease  not  mentioned,  but  all 
declarations  ma(le  by  the  husband  before 
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the  year  1 8S4  were  excluded.  My  opinion 
is,  tbat  the  defendant  is  affected  by  what 
Williams  did,  as  well  as  what  he  said*  at 
the  time  when,  according  to  the  defendant's 
case,  Williams  alone  was  entitled  to  be 
in  possession ;  and  yet  the  defendant  had 
the  advantage  of  having  the  sayings  and 
doings  of  Williams  excluded.  For  the 
purpose  of  determining  whether  there  is 
to  be  a  new  trial,  I  may  look  not  only  at 
the  facts  which  were  presented  to  the  jury, 
but  at  those  which  might  have  been,  and 
were  not  presented  to  them. 

It  was  then  argued,  that  the  obser- 
vations of  the  learned  Judge,  with  reference 
to  the  testator's  hand  being  guided  by 
another  person,  were  not  law.  The  Judge 
said,  "  It  was  necessary  that  the  will  should 
be  signed  by  the  testator,  not  with  his 
name,  for  a  mark  was  sufficient,  if  put 
there  by  his  hand,  though  that  hand  might 
be  guided  by  another."  Now,  the  Statute 
of  Frauds  requires  that  the  will  shall  be 
in  writing,  and  signed  by  the  party  devis- 
ing, or  by  some  other  person  in  his  pre- 
sence, and  by  his  direction.  I  should  like 
to  know  whether,  if  a  dumb  man,  who 
could  not  write,  should  have  his  hand 
guided,  that  would  not  be  sufficient  ?  To 
constitute  a  direction,  it  fs  not  necessary 
anything  should  be  said.  The  testator 
makes  his  mark  himself,  or,  if  he  adopts 
as  his  act  what  is  done  by  another,  it 
becomes  his  own  as  much  as  if  he,  made 
his  mark  himself.  It  is  observable,  on  the 
evidence  with  respect  to  the  mark,-  that 
before  the  mark  that  was  last  put  was 
made,  there  were  faint  marks  made  by  the 
testator  on  each  of  the  two  sheets.  The 
observations  on  this  point  may  not  indeed 
be  of  much  value  ;  but  they  appear  to  me, 
so  far  as  they  went,  to  be  perfectly  conso- 
nant with  the  law,  and  they  therefore  afford 
no  ground  for  directing  a  new  trial. 

With  respect  to  the  evidence  of  the 
attesting  witnesses,  it  appears  that  both 
Durant  and  Noke  died  before  the  trial 
at  law,  and  could  not  be  examined, 
but  their  depositions  were  laid  before 
the  jury.  I  have  myself  always  thought, 
if  any  attention  is  to  be  given  to  the 
testimony  of  witnesses,  who  deny  the 
solemn  act  they  have  themselves  attested, 
it  should  be  the  least  that  is  ppssible ;  and 
perhaps  it  ought  to  be  wholly  disregarded. 


[His  Honour  then  commented  on  the  de- 

KMHtions  of  the  two  attesting  witnesses, 
is  Honour  also  read  and  remarked  upon 
certain  affidavits  which  had  been  filed  in 
support  of  the  motion,  with  reference  to 
alleged  conduct  and  declarations  of  some 
of  the  witnesses  at  the  trial,  calculated  to 
impeach  the  testimony  they  then  gave; 
and  also  read  the  affidavits  denying  the 
imputed  conduct  and  declarations;  and 
concluded,  that  the  imputations  had  not 
been  established.] 

If  the  case  had  been  brought  forward 
merely  upon  the  rule  which  has  been  in- 
sisted upon,  tliat  the  heir  has  a  right  to 
ask  for  a  second  trial,  I  should  have  re- 
fused this  application  without  costs ;  but 
considering  the  statements  made  upon  the 
affidavits,  imputing  such  serious  miscon* 
duct  to  the  witnesses,  and  which  state- 
ments have  not  been  substantiated,  I  shall 
refuse  the  motion,  with  costs. 


DUNCAN  V,  CUAMBER- 
LATNE. 


Assurance — Assignment— rNotice, 

By  the  constitution  of  the  Eqmtahle  Life 
Assurance  Society ,  the  assured  and  assurers 
are  partners,  A.  effected  an  insurance  on 
his  onm  life  with  that  society^  and  assigned 
the  policy  to  B,  in  1 827,  as  security  for  a 
debt,  A.  became  insolvent  in  1828,  and 
took  the  benefit  of  the  act,  and  assigned  all 
his  estate  and  effects  to  C,  the  assignee 
under  the  insolvency.  B,  continued  to  pay 
the  premiums,  and  kept  the  policy  on  foot, 
until  1888,  when  he  filed  his  bill  against  C, 
for  payment  of  the  debt,  interest,  premiums, 
and  costs  : — Held,  that  notice  to  the  Equit- 
able Society,  further  than  the  constructive 
notice  arising  from  the  assured  being  a  part- 
ner in  the  society,  was  not  necessary,  to 
complete  the  title  of  B,  under  the  first  assign-  ^ 
ment. 

In  June  1822,  J.  W.  Bromfield  effected 
an  insurance  on  his  life,,  with  the  Equitable 
Assurance  Society,  for  the  sum  of  1 ,000/. 
In  September  1827>  one  Skillman  bor* 
rowed  a  sum  of  250/.    of  the  plaintiff 
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Duncan,  as  a  security  for  which  Skillman 
gave  his  warrant  of  attorney,  and  Brom- 
field  assigned  the  policy  of  insurance,  with 
a  proviso  for  its  redemption,  on  repay- 
ment of  the  2501.  and  interest.  No  ex- 
press notice  of  the  assignment  was  given 
to  the  Equitable  Society.  In  Jani^ry, 
1828,  Bromfield,  being  then  a  prisoner  for 
debt,  took  the  benefit  of  the  Insolvent-Act, 
and  the  defendant  Chamberlayne  was 
chosen  his  assignee.  The  plaintiff,  from 
the  time  of  the  assignment  of  the  policy  to 
him,  paid  the  annual  premiums  of  26/.  2s,, 
which,  at  the  time  of  filing  the  bill,  amount- 
ed to  287/.  Skillman  being  unable  to  repay 
the  loan,  the  plaintiff  filed  his  bill  in  Janu- 
ary 1838,  against  Chamberlayne,  praying 
that  an  account  might  be  taken  of  the 
amount  due,  in  respect  of  the  debt  and 
interest,  and  the  premiums  paid,  and  costs, 
and  that  the  same  might  be  paid  by  Cham- 
berlayne, or  the  policy  foreclosed  or  sold. 
Upon  the  cause  coming  on  for  hearing, 
it  was  objected  that  the  plaintiff,  the  mort^ 
gagee,  had  not  completed  his  title  to  the 
policy  at  the  time  of  the  insolvency  of  the 
assignor,  by  giving  notice  of  the  assign- 
ment to  the  insurers.  It  was  thereupon 
referred  to  the  Master,  to  inquire  whether 
any  notice  was  given  to  the  Equitable 
Assurance  Society,  by  the  plaintiff,  of  the 
assignment  of  the  policy ;  and,  if  so,  when 
such  notice  was  first  given  ;  and  to  state 
special  circumstances.  The  Master  found 
and  reported,  that  notice  was  given  to  the 
Equitable  Assurance  Office  of  the  assign- 
ment of  the  said  policy  of  assurance,  by  the 
plaintiff,  and  that  such  notice  was  first 
given  a  short  time  before  the  28th  of  May 
18dO. 

Mr,  K,  Bruce  and  Mr,  Dixon,  for  the 
plaintiff,  argued,  that  he  had  clearly  a  lien 
upon  the  policy,  which  entitled  him  to  the 
relief  which  he  asked,  in  respect  of  the 
premiums  he  had  paid  since  the  insol- 
vency; and  that  he  was  also  entitled  to 
the  policy,  as  a  security  for  his  debt,  in- 
dependently of  such  subsequently  paid 
premiums — Bozon  v.  Bolland, 

Mr.  T.  Parker,  for  the  defendant  Cham- 
berlayne, cited — 

fVillimms  v.  Thorp,  2  Sim.  257. 
Ex  parte  Tennyson,  Mont.  &  Bli.  67. 


July  9. — The  Vice  Chancellor. — K 
have  caused  the  registrar's  book  to  be  re- 
ferred to  for  the  case  Bozon  v.  Bolland  {\). 
The  petition,  in  the  case  in  which  Bozon  v. 
Bolland  was  cited,  alleged  that  neither  of 
the  insurance  offices  there  mentioned,  re- 
quired or  had  itny  regard  to  notices  of  the 
assignment  of  policies  effected  with  them ; 
and  it  stated  that,  *'  if  such  notjce  be  given, 
the  same  is  not  in  any  manner  entered  or 
recorded  by  the  said  offices,  or  either  of 
them."  The  question  was,  of  the  reputed 
ownership  of  a  policy  by  the  bankrupt,  in 
consequence  of  no  notice  of  the  assignment 
before  the  bankruptcy  having  been  given 
by  the  creditor  to  the  Insurance  Office. 
In  support  of  the  petition  the  case  of  Bozon 
V.  Bolland  was  mentioned ;  but  it  is  not 
correctly  stated  in  the  report.  The  cir- 
cumstances of  that  case  were  these: — 
Joshua  Rowe  sold  an  annuity  tp  one  How- 
den,  which  was  secured  by  bond  and  war- 
rant of  attorney.  There  was  no  covenant 
by  Rowe  to  effect  an  insurance,  as  stated 
in  the  report,  but  Howden  wished  to  have 
an  insurance  on  Rowe*8  life.  Creed,  as 
Howden*s  agent,  by  mistake  took  the 
policy  in  his  own  name,  without  stating 
that  he  took  it  as  agent  of  Howden,  who 
had  an  int^est  in  Howe's  life.  At  the  end 
of  the  year.  Creed  discovered  the  mistake, 
and  that  the  policy  was  void  ;  and  he  re- 
quested Rowe.  to  assure  his  own  life  at  his 
(Creed's)  expense,  and  assign  the  policy. 
Rowe  agreed  to  do  this,  on  condition  that 
Creed  should  pay  the  premiums  until  Rowe 
should  repurchase  the  annuity.  On  the 
statement  of  the  case  to  the  Equitable 
Society,  they  made  no  further  inquiry, 
but  acted  on  the  former  information,  and 

f  ranted  a  new  policy,  dated  the  23rd  of 
uly  1814,  to  Rowe,  at  Creed's  expense, 
considering  it  as  merely  a  substitution  for 
the  first ;  and  by  deed  of  the  1 1  th  of  Oc- 
tober 1815,  between  Rowe  and  Creed, 
Rowe  assigned  the  policy  to  Creed,  upon 
trust  for  Rowe,  if  Rowe  should  repurchase 
the  annuity  in  his  lifetime,  according  to 
the  condition  of  the  annuity  bond ;  but  if 
he  should  not  so  repurchase  it,  then  upon 
trust  for  the  persons  entitled  by,  from,  or 
under  Howden  ;  and  Creed  covenanted  to 
keep  up  the  policy  during  Rowe's  life,  or 

(1)  Reg.  Lib.  A.  1831,  fol.  5,155. 
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until  the  repurchase  of  the  annuity.  Rowe 
did  not  repurchase  the  annuity  ;  and  he 
hecame  hankrupt  in  1824,  and  died  in 
1828.  Creed  kept  the  policy  on  foot; 
and  it  was  ultimately  assigned  to  Bozon. 
Bozon  filed  his  hill  in  1828,  and  the  cause 
came  on  to  be  heard  before  the  Master  of 
the  Rolls,  and  a  decree  was  made.  It  was 
afterwards  discovered  that  there  was  a 
defect  of  parties  in  the  original  cause,  and 
that  defect  was  attempted  to  be  cured  by 
arrangement,  to  which  the  assignees  of  the 
bankrupt  would  not  assent.  A  supple- 
mental bill  was  then  filed,  bringing  the  as- 
signees of  Rowe  before  the  Court.  They 
insisted  that  the  policy  was,  at  the  titne  of 
the  bankruptcy ,  in  the  order  and  disposition 
of  the  bankrupt.  It  was  proved  that  the 
policy  never  was  in  Rowe's  possession,  and 
never  was  intended  for  his  benefit,  and 
that  he  was  merely  a  trustee  pf  the  policy, 
to  secure  the  annuity  to  HowdeU.  On 
that,  the  M^ter  of  the  Rolls  held,. — and 
held  most  justly, — that  the  policy  was  not 
in  the  order  and  disposition  of  Rowe  at 
the  time  he  became  bankrupt.  Nothing 
turned  upon  notice  to  the  Equitable 
Society ;  but  this  came  out  in  the  course 
of  the  inquiry,  that  prior  to  the  year  1824, 
the  Equitable  Assurance  Society  took  no 
notice  of  assignments,  but  paid  the  amount 
due  on  the  policy  to  the  person  in  manual 
possession  of  it ;  and  that  since  that  time 
they  have  taken  notice  of  assignments  of 
policies,  and  that  a  book  has  been  opened 
at  their  ofBce  for  that  purpose.  The  case 
of  Bozon  V.  Bolland  is  nothing  more  than 
this :  that,  under  the  circumstances,  Bozon 
held  the  policy  as  trustee  for  Howden. 
That  case  has  no  application  to  the  question 
of  notice,  in  the  cases  which  were  cited. 
I  see  nothing  to  make  me  alter  my  opinion 
in  fViliiams  V.  Thorp,  All  that  can  be 
done  at  present  is  to  send  the  case  back  to 
the  Master.  I  must  take  die  inquiry  to 
be  material ;  and  it  is  impossible  to  proceed 
upon  the  report,  unless  some  definite  mean- 
ing can  be  given  to  the  words  "  a  short 
tinae  before  the  28th  of  May  1830."  That 
may  mean  before  the  insolvency  of  Brom- 
field. 

Dec.  12. — The  case  was  again  mentioned 
with  reference  to  the  form  of  inquiry  which 
should  be  directed. 


Mr.  K,  Bruce  and  Mr,  Dixon,  for  the 
plaintiff. — The  case  has  two  peculiarities. 
The  assignment  of  a  policy  of  life  insurance 
cannot,  from  its  nature,  require  notice  to 
the  assurers,  as  the  assignment  of  ^  trust 
fund.  The  assurers  cannot,  nor  can  any 
other  party,  be  prejudiced  by  the  want  of 
notice  until  the  death  of  the  person  whose 
life  is  insured,  for  it  is  not  until  then  that 
the  money  becomes  payable ;  it  cannot 
therefore  be  in  tlie  order  and  disposition 
of  the  assignor  until  that  time.  Secondly, 
if  notice  were  necessary,  the  question  is, 
whether  that  notice  was  not  in  fact  given 
in  this  case.  That  may  depend  on  the 
nature  of  the  contract  as  between  the  as- 
surers themselves.  If  all  the  members  of 
the  society,  or  the  entire  funds  of  the 
society,  are  liable  to  pay  the  sum  insured, 
the  effect  may  be,  that  the  insurers  and  the 
insured  are  partners ;  and  in  that  case,  notice 
to  one  partner  being  notice  to  all,  h  was 
impossible  to  deal  with  the  policy  by  as- 
signing it,  without  constructive  notice  to 
the  whole  partnership  or  society. 

Mr,  T.  Parker,  contra. 

Dec.  14. — The  Vice  Chancellor  or- 
dered that  it  should  be  referred  to  the 
Master  to  inquire  whether,  according  to 
the  constitution  of  the  Equitable  Society, 
the  assurer  in  that  society  is  a  partner 
with  the  assured. 

April  SO. — The  Master  having  found, 
and  stated  by  his  report,  that  by  the  con- 
stitution of  the  Equitable  Society,  the 
assurers  are  partners  with  the  assured  in 
that  society,  the  cause  was  brought  on 
upon  this  report 

The  Vice  Chancellor. — This  point 
was  not  taken  in  JVilliams  v.  Thorp,  nor 
does  it  seem  to  have  been  taken  when  this 
case  was  first  before  the  Court.  It  ap* 
pears  to  me  that  the  effect  of  all  persons 
insuring  being  thereby  partners  in  the 
society,  is  to  make  the  fact  of  the  assign- 
ment^ of  the  policy  by  the  assured,  a  fact 
which  the  other  partners  must  be  taken  to 
have  known. 

Decree  an  account  of  what  woi 
due  on  the  mortgage  (2). 

(2)  The  defendant  admitted  the  amoantdue,  and 
the  same  exceeding  the  value ^  of  the  policy,  he 
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V.C.       *) 

.  16,  25;  > 
pril  15.    } 


HOUGHTON  r.  HOUGHTON. 


Jan 
Ap 

Partnership — Real  EstcUe  purchased  and 
used  for  Partnership  Purposes* 

A,  and  B,  brothers,  in  partnership^  bought 
freehold  premises^  a  moiety  of  which  was 
conveyed  to  each  of  them  in  fee,  and  the  same 
premises  were  ever  afterwards  used  in  their 
trade.  A,  died  intestate,  leaving  B,  his  heir' 
at' law.  The  premises  were  then  in  mort' 
gage  to  their  father,  and  upon  the  death  of 
the  father,  and  B.  entering  into  partnership 
with  C,  another  brother,  in  the  same  trade, 
B,  and  C  paid  off  the  mortgage,  and  the 
devisees  of  the  father  executed  an  indenture, 
conveying  the  premises  to  B,  and  C,  as  joint 
tenants  in  fee*  This  indenture  was  not  exe* 
cuted  by  B»  or  C.  B.  died  intestate,  and  his 
heir' at- law  fled  his  bill  against  C,  the  sur^ 
viving"  partner,  and  the  personal  representa- 
tives of  A.  and  B,  praying  a  conveyance  of 
the  premises  to  htm  (the  heir  of  B,)  in  fee, 
and  the  payment  of  one  moiety  of  the  mort" 
gage  money  out  of  the  personal  estate  of  A^ 
and  the  other  out  of  the  personal  estate  of 
B  t-^Held,  thai  the  premises  must  be  regard- 
ed  as  personal  estate,  and  the  bill  disnussed 
with  costs, 

William  and  James  Houghton,  who  were 
brothers^  and  partners  in  the  business  of 
soap-boilers,  at  Liverpool,  in  March  1816, 
agreed  with  W.  M*Iver  for  the  purchase 
of  a  piece  of  land  for  800/. ;  and  by  in- 
denture, dated  the  16th  of  March,  premises 
were,  in  consideratioi  of  that  sum  ex- 
pressed to  be  paid  by  James  Houghton 
and  William  Houghton,  conveyed  to  them, 
their  heirs  and  assigns;  habendum,  as  to 
one  equal  undivided  half  part  or  share 
thereof,  unto  the  said  James,  his  heirs  and 
assigns,  to  such  uses  as  he  should,  by  any 
act,  or  any  deed  or  will  executed  as  there- 
in mentioned,  appoint ;  and  in  default  of 
appointment,  an^  in  the  meantime,  to  the 
use  of  James  and  his  assigns  for  his  natural 
life,  remainder  to  the  use  of  William,  during 
the  life  of  James,  in  trust  for  James ;  re- 
mainder to  the  use  of  James,  his  heirs  and 
assigns  for  ever :  and  as  to  the  other  equal 

did  not  require  a  sale  ;  and  a  declaration  was  taken, 
that  the  plaintiff  was  aheolutely  entitled  to  the 
polioj.— July  «4,  1841. 


undivided  half  part  or  share,  unto  the  said 
William,  his  heirs  and  assigns,  to  sucK 
uses  as  he  should  appoint  as  aforesaid  ; 
remainder  to  James,  during  the  life  of 
William,  in  trust  for  William ;  remainder 
to  William,  his  heirs  and  assigns  for  ever. 
William  and  James  Houghton  borrowed 
the  800/.  from  their  father  James  Hough- 
ton, the  elder ;  and  by  a  deed,  dated  the 
19th  of  the  same  month  of  March,  they 
conveyed  the  premises  to  him  by  way  of 
mortgage  in  fee,  to  secure  that  sum  and 
interest.  William,  one  of  the  partners, 
died  in  June  1825,  intestate,  leaving  James, 
his  partner,  who  was  also  his  eldest  brother 
and  heir-at-law,  surviving.  James  Hough- 
ton, the  elder,  the  father,  died  in  July  1827, 
having  by  his  will  given  all  his  real  and  per- 
sonal estate  to  and  amongst  his  five  other 
children,  John,  Thomas,  Alice,  Catherine, 
and  Mary,  and  appointed  them  his  executors 
and  executrixes.  Thomas  and  Alice  proved 
the  will.  And  by  an  indenture  of  the  14th  of 
May  1831,  between  Thomas,  Alice,  Cathe- 
rine, and  Margaret,  of  the  one  part,  and 
James  and  John  of  the  other  part,  reciting  the 
purchase  deeds,  the  death  of  William,  and 
the  will  and  death  of  James  Houghton,  the 
father,  and  that  James  and  John  had  agreed 
with  the  parties  of  the  other  part  to  pay 
to  them  640/.  in  full  discharge  of  their 
shares  of  the  principal  and  interest  of  the 
mortgage*  debt  o?  800/.,  the  said  parties 
conveyed  the  premises  to  James  and  John, 
their  heirs  and  assigns.  The  parties  of 
the  first  part  executed  the  deed,  but  James 
and  John  did  not  execute  it ;  and  the  bill 
alleged,  that  James  did  not  acquiesce  in  it. 
James  and  John  after  this  time  entered 
into  partnership  together  in  the  said  busi- 
ness of  soap-boilers,  and  the  business  con- 
tinued to  be  carried  on  upon  the  same  pre- 
mises, until  the  death  of  James,  intestate, 
which  happened  in  October  1884.  The  legal 
estate  in  the  entirety  of  die  premises  then 
became  vested  in  John  Houghton.  The 
bill  was  filed  on  behalf  of  the  infant  son 
and  heir-at-law  of  James  Houghton,  the 
intestate,  against  Alice,  who  it  was  stated 
had  taken  out  letters  of  administration, 
and  become  the  personal  representative  of 
William,  and  also  against  John,  Thomas, 
and  Susannah  Houghton,  the  widow  of 
^  James ;  and  prayed  an  account  of  what  was 
due  on  the  mortgage,  and  an  account  of 
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the  estate  of  William,  possessed  by  James 
Houghton,  the  father,  and  by  Thomas  and 
Alice,  the  representatives  of  the  father;  and 
that  a  moiety  of  the  mortgage  debt  might 
be  paid  thereout ;  and  an  account  of  the 
personal  estate  of  James,  the  son,  possess- 
ed by  his  widow  and  administratrix,  and 
that  the  other  moiety  of  the  mortgage  debt 
might  be  paid  thereout,  and  that  John 
might  be  decreed  to  convey  the  premises 
to  the  plaintiff. 

Mr.  Jacob  and  Mr,  Koe,  for  the  bill, 
cited — 

Coohion  V.  Cookdon^  8  Sim.  529 ;  s.  c. 
6  Law  J.  Rep.  (m.s.)  Chanc.  S37, 

Thornton  v.  Dixon,  3  Bro.  C.C.  199. 

Randall  v.  Randall,  7  Sim.  27 1  ;  s.  c. 
4  Law  J.  Rep.  (n.s.)  Chanc.  187. 

Balmain  v.  Shore,  9  Ves.  600. 

Selkrig  V.  Davies,  2  Rose,  97. 

Townsend  v.  DevayneSf  Mont,  on  Part, 
p.  96,  n. 

Mr.  K.  Bruce  and  Mr,  Sharpe^  for  the 
defendant  John,  the  surviving  partner, 
cited — 

miUps  V.  Phillips,  1  Myl.  &  K.  649 ; 
s.  c.  1  Law  J.  Rep.  (n.s.)  Chanc.  214. 

Mr.  Rolt,  for  the  defendants  Thomas  and 
Alice. 

The  Vice  Chancellor. —  In  this  case 
the  plaintiff  filed  the  bill,  representing  that 
he,  as  the  heir-at-law  of  James  Houghton, 
the  younger,  was  entitled  to  the  inheritance 
of  a  certain  tenement,upon  which  a  mortgaj^e 
was  made ;  and  that  the  mortgage  ought 
to  be  paid  off  out  of  the  personal  estate 
of  the  person  creating  the  mortgage.  He 
represents  in  the  bill,  that  James  Houghton, 
his  father,  and  WilFiam,  the  brother  of  his 
father,  in  March  1816,  purchased  the  tene- 
ment in  question,  and  had.  it  conveyed  to 
them  as  tenants  in  common,  in  the  usual 
way,  with  a  trustee  to  bar  dower.  On  the 
1 9th  of  March  they  made  a  mortgage  in 
fee  to  their  father  for  800/.,  which  was  the 
antount  of  the  purchase-money  paid  by 
them  for  the  tenement.  Then  the  bill 
represents,  that  William  died  in  1824,  and 
that  the  equity  of  redemption  in  one  moiety 
descended  on  James,  the  eldest  brother  of 
William.  Then  it  represents,  that  the 
father,  who  had  the  legal  estate,  devised 
the  legal  estate  so  as  to  vest  it  in  his  sons 


John  and  Thomas,  (who  were  two  other 
brothers  of  James  and  William,)  and  his 
three  daughters.     Then  it  represents,  that 
the  mortgage  was  paid  off,  and  the  legal 
estate  conveyed  to  James  and  John ;  but 
it  stated,  that  James  did  not  acquiesce  or 
concur  in  the  same  indenture.     The  bill 
then  states  the  death  of  James,  and  the 
descent  on  the  present  plaintiff,  his  heir-at- 
law,  of  the  whole  beneficial  interest.  That 
case  is  supported  by  no  proof  whatever, 
except  that  the  party  answered  the  descrip- 
tion of  heir.  The  defendant  meets  this  case 
by  saying,  first,  that  the  tenement  in  ques- 
tion was  purchased  by  James  and  William, 
who  carried  on  business  together,  for  the 
purpose  of  their  trade  of  soap-boilers; 
and  that  when  William  died  in  1 824,  John, 
who  was  the  next  brother,  was  taken  into 
partnership,  and  carried  on  the  business  of 
soap-making  in  partnership  with  James^ 
until  James  died.     William  died  without 
issue,  and  the  clear  residue  of  his  personal 
estate  would  have  belonged  to  his  father ;  the 
father  did  nothowever  takeit,  but  allowed  it 
to  be  divided  among  his  other  children.  The 
father  died,  having  devised  all  his  estates 
to  John  aiid  Thomas  and  his  three  daugh- 
ters, as  tenants  in  common.     Then  it  is 
stated,  that  this  sort  of  transaction  took 
place — namely,  the  father  not  taking  Wil- 
liam's estate,  it  was  treated  by  the  brothers 
and  sisters  of  William  as  belonging  to  them; 
a  valuation  was  made  of  all  the  partnership 
effects,  and  one  moiety  was  assigned  as  the 
share  of  William.     In  making  that  valua- 
tion; a  sum  of  600/.  was  inserted  as  being 
the  beneficial  value  of  the  tenement  in 
question ;  and   an   account   is   produced, 
which  certainly  shews  that  this  was  so. 
The  whole  amount  of  the  estate  of  William 
came  nearly  to  8,000/.,  and  therefore  it 
was  taken  as  if  the  share  of  each  brother 
and  sister  amounted  to  5001.     Upon  the 
strength  of  that  arrangement,  John  actually 
paid   to   each   of  his   four  brothers  and 
sisters  a  sum  of  500/.  as  their  shares.     In 
pursuance   of  a  settlement  of  the  son's 
affairs  as  mixed  up  with  the  affairs  o?  the 
father,  James  and  John,  who  carried  on  the 
business,  paid  off  the  mortgage  out  of  the 
partnership  funds;  that  is  to  say,  as  the 
father  had  given  his  personal  estate  to  John 
and  Thomas   and   his    three   daughters, 
four-fifths  of  the  mortgage  money  were 
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paid  to  Thomas  and  the  three  daughters. 
In  pursuance  of  that  transaction,  by  in- 
dentures of  May  1831,  the  legal  estate 
in  four-Bflhs,  which  was  vested  in  Thomas 
and  the  three  daughters,  was  conveyed  to 
James  and  John  as  joint  tenants  in  fee. 
It  is  said,  that  James  did  not  acquiesce  in 
that  conveyance.  Much  evidence  has  been 
given,  and  many  exhibits  were  produced, 
and  I  took  time  to  read  thero  over ;  and  it 
appears  to  me,  I  confess,  that  though  there 
is  some  evidence  that  the  tenement  in  ques- 
tion was  purchased  with  partnership  pro- 
perty, that  evidence  is  not  very  conclusive. 
The  mortgage  was  made  to  the  father  in 
fee,  for  the  whole  amount  of  the  purchase- 
money.  It  rather  appears,  that  they  had 
borrowed  the  money  from  the  father  to 
purchase  the  premises.  It  was  treated  in 
some  senses  as  partnership  property :  sums 
of  money  were  paid  to  the  father,  under 
the  name  of  rent,  but  manifestly  for  inter- 
est. Improvements  were  made  for  the  pur- 
poses of  the  partnership  business.  I'here 
is  evidence  to  shew,  that  600/.  was  cliarged 
in  the  account  with  reference  to  those  im- 
provements, which  actually  cost  that  sum ; 
and  it  might  very  fairly  be  considered  that 
the  property  was  mortgaged  for  the  whole 
amount  of  the  purchase-money.  I  admit 
it  is  in  evidence,  that  some  of  the  parties 
disputed  the  accuracy  of  the  account,  but 
the  material  fact  is  this,  that  for  the  purpose 
of  dividing  the  personal  estate  of  William, 
the  valuation  of  this  property,  which  was 
in  the  nature  of  real  estate,  was  included ; 
and  that  John,  acting  on  the  supposition 
that,  on  payment  according  to  that  account, 
he  should  acquire  a  moiety  of  this  tene* 
roent  as  part  of  the  personal  estate  of 
William,  did  actually  make  payments  out 
of  his  own  money  to  the  persons  among 
whom  that  estate  was  divided.  James 
himself  was  perfectly  cognizant  of  what 
was  going  forward.  It  is  proved  that  a 
sum  of  627/.  was  paid  by  a  cheque  on  the 
partnership ;  so  that  it  is  clear  that  John, 
carrying  on  business  with  James,  did  allow 
a  portion  of  the  partnership  assets,  with 
the  consent  of  James,  to  be  applied  in 
payment  of  the  purchase-money  of  these 
premises.  In  that  respect  James  was  ne- 
cessarily cognizant  of  it,  and  James  allowed 
the  partnership  assets  to  be  applied  for 
paying  off  the  mortgage.     1  do  not  think 


that  this  case  stands  on  the  proposition,  so 
broadly  stated  by  Sir  J.  Leach  in  Phillips 
V.  Phillips ;  but  the  question  is,  whether  I 
have  not  sufficient  evidence '  that  James 
consented  that,  as  regarded  himself  and 
John,  this  property  should  be  treated  as 
personal  estate.  I  think  the  evidence 
amounts  to  that;  but,  if  the  conveyance  was 
made  to  James,  as  well  as  to  John,  (I 
mean  the  conveyance  of  May  1831,)  the 
legal  estate  in  four-fifths  was  conveyed  to 
James  and  John  as  joint  tenants  in  fee,  so 
as  to  produce  this  effect  at  least,  that  if  the 
premises  were  not  partnership  property, 
these  four- fifths  must  have  survived  and 
become  the  property  of  John.  Indepen- 
dently therefore  of  the  four-fifths  on  this 
view  belonging  to  John,  the  dispute  is 
only  about  one-fiflh.  These  circumstances 
make  it  imperative  on  the  Court  to  declare, 
that  as  between  James,  the  plaintiff,  as  heir, 
and  John,  the  estate  in  question  is  to  be 
considered  as  personal  estate.  This  bill 
has  been  filed  either  in  ignorance  of,  or 
without  regard  to  the  facts  of  the  case.  If 
the  real  facts  had  been  ascertained  by  ap- 
plication to  the  attomies  who  acted  for  all 
parties  in  these  transactions,  I  think,  the 
bill  would  never  have  been  filed.  The  case 
set  up,  that  James  never  acquiesced  in  the 
conveyance  to  himself  and  John,  is  totally 
without  foundation ;  and  I  must  dismiss  the 
bill  with  costs. 


V.C. 
May  5 


.} 


WALDO  r..  WALDO. 


Timber — Tenant  for  Life  unimpeachable 
for  Waste — Tenant  in  Tail, 

Timber  was  cut  by  trustees^  with  the  coti- 
sent  of  the  tenant  for  Ufe, .  impeachable  of 
waste,  and  the  proceeds  were  laid  out  in  the 
purchase  of  stock,  the  dividends  being  paid 
to  such  tenant  for  life*  On  the  death  of 
that  tenant  for  life,  the  next  tenant  for  life 
in  possession  was  unimpeachable  for  waste  : 
— Held,  that  he  was  entitled  to  have  theprm* 
dpal  of  the  stock  and  monies  produced  by 
such  timber,  transferred  and  paid  to  him, 

Jane  Medley,  by  her  will,  devised  her 
manor  of  Heavor,  in  Kent,  and  all  other 
her  manors,  messuages,  lands,  tenements, 
and  hereditaments  in  the  same  county,  and 
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elsewhere,  unto  and  to  the  use  of  a  trustee, 
and  his  heirs,  in  trust,  after  the  decease  of 
the  testatrix,  to  convey  and  settle  the  same 
manors  and  hereditaments  in  such  manner 
as  that  the  same  might  go  and  remain  to 
the  use  of  Jane  Waldo,  and  her  assigns, 
during  her  life,  (hut  she  not  to  have  any 
power  of  cutting  down  more  timber  than 
merely  necessary   for  repairs,)  with  re- 
mainder to  the  use  of  trustees,  and  their 
heirs,  during   the  life  of  the  said  Jane 
Waldo,  to  preserve  contingent  remainders ; 
but,  nevertheless,  to  permit  the  said  Jane 
Waldo,  and  her  assigns,  to  receive  and 
enjoy  the  rents  and  profits  thereof*  during 
her  life,  with  remainder,  after  the  decease 
of  the  said  Jane  Waldo,  to  the  use  of  E.  W. 
Mead  Waldo,  and  his  assigns,  during  his 
life,  without  impeachment  of  waste,  with 
remainder  to  the  use  of  the  same  trustees, 
and  their  heirs,   to  preserve,  &c.,  with 
remainder  to  the  use  of  the  first  and  other 
son  and  sons  of^he  body  of  the  said  E.  W. 
Mead  Waldo,  severally  and  successively 
in  tail ;  and,  afler  divers  remainders  over, 
to  the  use  of  the  right  heirs  of  the  said 
testatrix  for  ever.     The  testatrix  died  in 
I8i9,  leaving  the  said  Jane  Waldo,  E.  W. 
Mead  Waldo,  and  Edmund,  his  eldest  son, 
an  infant,  surviving.     Jane  Waldo  entered 
into  possession  of  the  estates  upon  the 
death  of  the  testatrix  ;  and  a  considerable 
quantity  of  thnber  appearing,  in  1831,  to 
be  in  a  state,  proper  to  be  cut  down,  and 
shewing  symptoms  of  decay,  a  survey  was 
made  under  the  authority  of  the  trustees 
and  the  tenant  for  life,  and  a  large  number 
of  trees  were  marked  and  sold.     The  pro- 
duce of  the  sale  of  the  timber  was  laid 
oat  in  Si.  per  cent,  consols,  and  the  divi- 
dends were  paid  to  Jane  Waldo  during  her 
life,  after  allowing  her,  out  of  the  principal 
monies,  a  certain  sum  in  respect  of  the 
value  of  timber   purchased    for  repairs. 
Jane  Waldo  died  in  December  1 840,  and 
£•  W.  Mead  Waldo  thereupon  became 
tenant  for  life  of  the  estates,  without  im- 
peachment of  wasto,  and   presented  his 
petition,  praying  the  sum  of  2,637/.,  3/^ 
per  cent,  consols,  (being  the  remaining 
produce  of  the  sale  of  timber,)  might  be 
transferred  to  him. 

Mr,  K,  Bruce,   Mr,  Jacob,  and    Mr. 
Osborne^  for  the  petition. 
New  Seribs,  X.— Cranc. 


Mr.  OirdUitone  and  Mr,  Briggs,  for  the 
other  parties. 

The  authorities  cited  were — 

Wickham  v.  Wickham,  19  Ves.  419. 

Pyne  v.  Dor,  1  Term  Rep.  55, 

Lewis  Bowles's  case,  11  Rep.  81. 

Co,  Lit,  21S,  b,  n.  2. 

Pigoi  V.  BuUock,  1  Ves.  jun.  479. 

Udall  V.  Udall,  Allen,  82. 

Per  Lord  Hardnicke,  3  Atk.  756. 

The  VicB  Chancellor. — I  do  not  re- 
collect that  the  precise   question  in  this 
case  was  ever  brought  before  the  Courts 
until  now.     I  remember  when  the  case  of 
Tooker  Y,  Annesley{\)  was  before  me,  I 
was  compelled,  by  the  mode  in  which  Sir 
Edward  Sugden  argued  the  case,  to  look 
into  all  the  cases   on  the  subject;    and 
they  only  amounted  to  this,  that  where 
the  Court  does  interfere,  it  will  make  the 
application  of  the  produce  of  the  timber^ 
by  investing  it  in  the  3/.  per  cents.,  and 
will  order  the  dividends  to  be  paid  to  the 
party  in  possession.     This  case  .must  be 
determined  by  analogy.     The  whole  law, 
so  far  as  the  tenant  for  life,  unimpeachable 
for  waste,  is  concerned,  is  expressed  in 
this    resolution    of  Lewis    Bowles's  case, 
''Lastly,  it  was  resolved,  that  the  .said 
woman,  by  force  of  the  said  clause    of 
'  without  impeachment  of  waste,'  had  such 
power  and  privilege,  that  though  in  the 
case  at  bar,  no  waste  be  done,  because  the 
house  was  blown  down  fet  vim  verUi  with- 
out her  fault,  yet  she  would  have  the  tim- 
ber, which  was  parcel  of  the  house,  and 
also  the  timber  trees  which  were  blown 
down   in  the  wind,   and  when  they  are 
severed  from  the  inheritance,   either  by 
the  act  of  the  party,  or  of  the  law,  and 
become  chattels,  the  whole  property  of 
them  is  in  the  tenant  for  life,  by  force  of 
the  said  clause  of  '  without  impeachment 
of  waste.' "    I  take  that  to  be  a  true  state- 
ment of  the  law  on  this  subject.     For  that 
reason,  when  there  is  an  estate  settled  on 
one  for  life,  unimpeachable  of  waste,  with 
remainders  over,- with  a  power  of  sale,  to 
be  exercised  with  the  concurrence  of  the 
tenant  for  life,  that  power  is  not  allowed 

(1)5  Sim.  235. 
SS 
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to  be  exercised  in  this  manner,  by  the 
whole  being  sold,  and  the  value  of  the 
timber  excepted  from  the  whole  of  the 
purchase-money,  and  that  paid  to  the 
tenant  for  life.  That  very  case  occurred 
nearly  forty  years  ago,  before  Sir  William 
Grant,  who  held,  that  a  tenant  for  life  who 
had  the  option  of  cutting  down  timber, 
could  not  sell  the  whole  estate,  and  have 
excepted  out  of  it  the  value  of  the  timber. 
That  case,  as  it  stands,  is  only  an  autho- 
rity, that  where  there  is  a  tenant  for  life, 
unimpeachable  of  waste,  where,  by  the 
act  of  the  Court,  or  the  act  of  a  trustee 
out  of  court,  which  the  Court  has  adopted, 
the  Court  has  converted  timber,  part  of 
the  inheritance,  into  consols,  and  has  dealt 
with  it,  as  representing  the  inheritance, 
by  giving,  in  commutation  of  the  rights  of 
the  tenant  for  life  impeachable  of  waste, 
the  interest  produced  by  the  investment 
in  the  consols,  where  the  estate  of  the 
tenant  for  life  has  ceased,  the  Court  has 
only  to  consider  the  estate  of  the  trustee, 
or  person  next  in  succession  ;  and  if  he  is 
unimpeachable  of  waste,  when  he  asks  for 
the  corpus,  he  only  asks  for  that  which 
represents  the  right  which,  by  analogy 
to  law,  he  would  have  been  entitled  to 
exercise  when  he  came  into  possession. 
By  strict  analogy  to  the  right  at  law,  when 
the  estate  of  the  person  in  remainder  comes 
into  possession,  in  the  shape  of  an  estate 
for  life,  unimpeachable  of  waste,  the  person 
having  that  estate  is  entitled  to  take  that 
portion  of  the  inheritance  which  is  repre« 
sented  by  the  proceeds  of  the  timber  cut. 
Ordered  according  to  the  prayer 
of  the  petition. 


.C.      \ 

il  19.  j 


HOOOART  V.  CUTTS. 


L.C. 

April 

Interpleader — Deposits  on  Purchase -~ 
Action — Injunction, 

H,  an  auctioneer,  was  employed  hy  T,  to 
sell  an  estate  belonging  to  hnn.  H.  sold 
the  estate  in  ISSd,  by  auction,  to  C,  who 
paid  H,  a  sum  of  134/.  by  way  of  deposit. 
A  discussion  took  place  between  T,  and  C,  as 
to  the  estate  sold,  and  T,  on  the  ground  that 
C  had  failed  to  perform  his  contract,  gave 
notice  to  him  of  his  intention  to  put  up  the 


estate  to  auction  again,  and  T.  employed  H» 
for  that  purpose,     C,  on  receiving  the  noticef 
warned  H,  not  to  resell  the  estate,  and  re* 
quired  him  to  hold  the  deposit  money  till  the 
title  was  completed,     H,  however,  by  the 
direction  of  T,  in  1837,  resold  the  estate  by 
auction,  and  V,  became  the  purchaser,  aid 
paid  128/.  as  a  deposit.     Some  diffictdHes 
respecting  the  title  and  the  claim  of  C.  be* 
came  the  subject  of  discussion  between  T. 
and  V ;  and  T,  representing  thai  V.  had 
failed  to  perform  his  contract,  and  thereby 
forfeited  his  deposit,  called  on  H,  to  pay 
him  the  two  deposits,  and  H.  having  refused 
such  payment,  T.  brought  an  action  again^ 
H.  to  recover  the  amount  of  both  deposits. 
C.  shortly  afterwards  filed  a  bill  agtunst 
T.  V.  and  H^for  a  specific  performance  of 
his  agreement  for  purchase,  and  for  some 
time   the  proceedings  in  T*s  action  were 
stayed,  but  in  May  1838,  the  fUa  being 
called  for,  H*s  solicitor  gave  nottce  of  thai 
proceeding  to  the  solicitor  qf  C.  and  V.    T. 
required  payment  of  the  deposits,  and  offered 
H.  an  indemnity,  and  stated,  that  if  payment 
were  not  made,  he  should  proceed  with  his 
action.     C.  declined  to  move  for  an  tiyimc- 
tion  in  his  suit,  and  told  H.  that  if  he  paid 
his  (Cs)  deposit  to  T,  he  would  do  so  at 
his  own  peril,  and  V.  required  a  good  title 
or  repayment  of  his  deposit,  with  interest. 
H.  filed  his  bill  in  June  1838,  against  T. 
C,  and  V,  treating  the  case  as  an  ordinary 
case  of  interpleader,  and  in  the  same  month 
obtained  an  injunction  against  T.fromfur* 
ther  proceeding  in  his  action,  on  payment  of 
the  amount  of  the  deposits  into  court,  and  etn 
injunction  also  against  the  other  defendants 
from   taking  any  proceedings  at  law,    tn 
respect  of  such  deposits.     The  bill  was  die* 
nussed  with  costs  as  against  V,  and  the  de* 
posit  paid  by  him  ordered  to  be  returned  to 
H,  and  the  injunction  was  dissolved  as  to  T. 
and  V,  in  respect  of  F*s  deposit,  but  continued 
in  other  respects  as  to  T.  and  C. 

The  particulars  of  this  case  are  reported 
in  9  Law  J.  Rep.  (n.s.)  Chanc.  374.  Two 
of  the  defendants,  Cutts  and  Vickers,  ap- 
pealed from  the  decision  of  the  Master  of 
the  Rolls.  The  case  was  argued  before 
the  Lord  Chancellor,  by— 

Mr.  O.  Richards  and  Mr.  Risers,  for 
the  plaintiff*; 
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Mr*  Lee  and  Mr.  HeaihfieUf  for  Cutts, 
and — 
Mr.  Tinney  and  Mr.  lUuch,  for  Vickers* 

The  Lord  Chancellor  was  of  opinion 
that  this  was  not  a  case  of  interpleader, 
and  ordered,  that  the  bill  should  stand 
dismissed,  with  costs,  as  against  Vicke^s, 
and  with  costs  as  to  the  other  defi^ndants, 
so  fiir  as  related  to  Vickers,  and  to  the 
purchase  and  deposit  by  him;  and  that 
the  sum  standing  in  the  name  of  the  Ac- 
countant General  of  this  court,  which  had 
arisen  from  the  sum  of  128/.,  the  deposit 
paid  by  Vickers,  be  transferred  and  paid 
to  the  plaintiff  Hoggart ;  and  that  so  much 
of  the  injunction  granted  in  this  cause  as 
related  to  the  defendants  Thodey  and 
Vickers,  in  respect  of  the  purchase  and 
deposit  by  Vickers,  be  dissolved;  and  that 
the  said  injunction,  as  regarded  the  defen- 
dants Thodey  and  Cutts,  be  continued; 
and  that  Cutts  should  prosecute  his  suit 
against  the  plaintiff,  Thodey  and  Vickers. 


V.C.    \ 
April  ,ft2. ) 


FREEMAN  V.  ROBERTS. 


Practice, — Farm  of  Decree — Inquiry  for 
Heir, 

Under  a  directionf  m  a  decree  or  order, 
to  inmure  who  is  the  heir-at-law  of  a  de^ 
ceased  person,  it  is  not  the  practice  to  inquire 
who  is  the  customary  heir,  although  it  ap" 
pears  that  the  deceased  was  entitled  tp  land 
of  copyhold  tenure. 

This  was  an  application  to  add  to  the 
decree,  by  inserting  a  direction  to  inquire 
who  was  the  customary  heir  or  co-heirs  of 
the  testator.  The  decree,  as  drawn  up, 
had  contained  a  direction  to  inquire  who 
was  the  heir-at-law ;  but  it  was  stated,  that 
UQder  this  direction  no  steps  could  be 
taken  to  ascertain  more  than  who  was  the 
common  law  heir. 

The  Vice  Chancellor  ordered  the  sug- 
gested inquiry  to  be  added  to  the  decree. 


.C.     > 

il  29.  i 


LUCAS  V,  COLE, 


V 

April 

Practice. — Lunatic  Defendant, 

Where  it  appears  that  a  defendant,  having 
been  tried  for  a  misdemeanour,  is  confined  in 
a  lunatic  asylum,  by  order  of  the  Secretary 
if  State,  the  Court  will  direct  a  commission 
to  issue  to  appoint  a  guardian,  without  the 
qfidaoit  of  a  medical  man. 

The  defendant  was  confined  in  the 
lunatic  asylum  at  Northampton,  by  order 
of  the  Secretary  of  State  for  the  Home 
Department,  having  been  tried  for  violent 
conduct  and  breaches  of  the  peace,  but 
acquitted  on  the  ground  of  inKsanity.  The 
application  was  for  a  commission  for  the 
appointment  of  a  guardian  to  the  defen- 
dant ;  there  was  no  affidavit  by  a  medical 
man  as  to  the  defendant's  state  of  mind. 

Mr,  Bird,  for  the  motion  (1). 

The  Vice  Chancellor  made  the  order. 


re  OMMANET. 


Mays.   /    ^'^ 

Costs — Iff  ant  Heir — Mortgagor  and 
Mortgagee — 1  Will,  4.  c,  60. 

The  costs  of  the  petition  and  proceedings 
to  obtain  a  re-conveyance  of  a  mortgaged 
estate,  from  the  infant  heir  of  the  mortgagee, 
must  be  paid  by  the  mortgagor. 

By  a  reference  to  the  Master,  upon  the 
petition  of  the  executor  of  a  mortgagee  in 
fee,  it  was  found  that  the  infant  heir  of  the 
mortgagee  was  a  trustee  of  the  mortgaged 
estate  for  the  executor,  and  this  was  the 
usual  application,  that  the  infant  might  be 

(1)  The  following  oases,  on  the  appointment  of 
guardians  to  adult  defendants,  were  extracted  from 
Uie  registrar's  book,  as  authorities  fpr  this  applica- 
tion:— Easterbj  v.  Henwick,  2nd  of  Noyember 
1855,  R.  Lib.  A.  1835,  foL  5.  Commission  to  ap- 
point a  guardian  on  affidavit  that  the  defendant  was 
mcapable  of  understanding  the  subject  of  the  suit ; 
the  application  by  a  co-detendant. — Smith  v.  Annee-> 
ley,  14th  of  February  1834,  R.  Lib.  1833,  foL  398. 
Commission  to  appoint  guardian  on  a  defendant's 
application. — Mayo  v.  Wright,  1st  of  March  1837, 
R.  Lib.  1836,  fol.  86,  similar  order. — Miller  v. 
Smales,  31it  of  July  1829,  R.  lib.  1828,  foL  1,759^ 
guardian  appointed  on  affidavit  of  medical  man,  as 
to  incapacity  of  the  defendant,  to  put  in  answer 
without  oath  or  signature. 
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ordered  to  convey  the  estate  to  the  mort- 
gagor, on  payment  of  the  principal  and 
interest  due  on  the  mortgage,  and  of  the 
costs  of  the  petition  and  proceedings  before 
the  Master.  The  mortgagor  was  willing, 
and  had  offered  to  pay  the  principal  and 
interest,  on  the  estate  being  re-conveyed  ; 
and  the  question  was,  whether  the  costs 
ought  to  be  paid  by  the  mortgagor,  or  by 
the  executor,  out  of  the  assets  of  the  mort- 
gagee. 

Mr,  Dickenson^  for  the  petitioner. — 
There  is  no  ground  for  deviating  from  the 
ordinary  rule,  that  all  the  expenses  of  the 
conveyance  must  be  borne  by  the  mort- 
gagor. 

Mr,  Lioyd,  for  the  mortgagor. — The 
special  circumstance  is,  that  the  mortgagee 
has  created  the  difficulty  which  occasioned 
the  expense,  by  severing  the  right  to  the 
money  from  the  right  to  the  legal  estate. 
He  has  given  the  money  to  one,  and  al- 
lowed the  estate  to  descend  on  another. 


The  cases  cited  were — 

Wetherell  v.  Collins^  3  Mad.  255. 
Ex  parte  Richards,  1  Jac.  &  Walk.  264. 
The  Midland  Counties  Railway  Company 
V.  Westcomb,  2  N.  H.  and  C.  KaU- 
way  Cases,  211. 
Ex  parte  Marrow^  L.C.   20th  March 
1841(1). 

The  Vice  Chancellok.— The  mortga- 
gee is  not  by  law  bound  to  take  any  step 
to  avert  the  legal  consequences  of  the 
mortgage.  If  he  had  died  without  making 
any  will,  one  person  would  have  been  his 
administrator,  and  another  pek'son,  pro- 
bably, his  heir-at-law ;  and  therefore,  whe- 
ther the  will  was  made  or  not,  the  right  to 
the  money  was  likely  to  be  dissevered  from 
the  right  to  the  land.  The  mortgagor,  if 
he  desires  to  have  the  re-conveyance,  most 
pay  the  costs. 

(1)  Not  repcnrted. 


£ND  OF  EASTER  TERM,  1841. 


CASES  ARGUED  AND  DETERMINED 


III  THB 


^onxt  of  ^'bfintttu* 


TRINITY  TERM,  4  VICTORI^E. 


.} 


WHITWOBTH  V.  OAUOAIN. 


L.C. 

May  31;  June  2 

Eqmtahle  Mortgage  by  Deposit — Priority 
— Elegit  Creditor — Judgment — Pleading^' 
Legal  Interest — Costs, 

W.  4*  Co,^  hankers,  being  equitable  mart' 
gagees  by  deposit^  under  an  agreement  m 
writings  with  Cy  the  owner  of  certain  free" 
hold  estates,  fled  their  bill  against  B,  and  Z), 
judgment  creditors  of  C,  who  had,  by  legal 
process,  under  writs  of  elegit,  and  for  the 
purpose  of  satisfying  their  debts,  entered 
into  possession  of  those  estates.  The  bill 
stated  a  strong  case  of  fraud  ^and  collusion 

r'nst  B*  and  D,  and  also  against  C,  and 
ged  that  the  actions  brought  by  B,  and 
Z>.  respectively  against  C  (in  which  the 
judgments  were  obtained,  and  the  elegits 
afterwards  sued  out,)  were  brought  with  the 
view  and  for  the  purvose  of  defrauding  the 
plmnt^s,  and  defeatmg  plaintiffs^  eqmtahle 
Uen  on  C*s  estates,  and  that  the  elegits 
were  therefore  void  as  against  the  plaintiffs. 
The  bill  prayed  a  declaration,  that  the 
plaintiffs  were  entitled  to  priority  over  the 
elegit  creditors  respectively,  and  that  the 
judgments  and  elegits  might  be  declared 
fraudulent  and  void  as  against  the  plaintiffs, 
and  that  a  receiver  might  be  appointed : — 


HeU  on  plaintiffs'  motion  for  an  injunctum 
and  receiver,  that  the  charges  of  fraud  and 
collusion  having  been  positively  denied  by  the 
defendants'  affidavits,  and  the  plaintiffs  not 
habing  insisted  on  a  right  of  priority  of  their 
security  over  the  defendants*,  independently 
of  the  fraud  and  collusion  charged  by  the 
plaintiffs,  that  the  Court  would  not  interfere, 
in  favour  of  the  plaintiffs,  with  the  defeU' 
dants*  title. 

It  is  questionable,  whether,  in  a  case  where 
no  fraud  is  proved,  an  equitable  mortgagee 
by  deposit  is  entitled  to  priority  over  a 
judgment  creditor  of  subsequent  date,  who, 
by  virtue  of  a  writ  of  elegit,  has  entered 
into  possession  of  his  debtor's  land,  without 
notice  of  the  equitable  mortgage. 

The  costs  of  the  motion,  tn  the  court  below, 
where  the  injunction  was  granted,  were  made 
costs  in  the  cause,  on  the  ground  of  its  being 
uncertain  how  the  fofits  of  the  case  would 
ultimately  turn  out. 

The  plaintiffs,  H.  B.  Whitwordi  and 
Robert  Whitworth,  carried  on  business  in 
the  town  of  Northampton,  as  bankers,  and 
/had  done  so  since  the  commencement  of 
the  year  1833,  under  the  style  of  Charles 
Whitworth  &  Sons.  George  Cooke,  of 
Northamptoni  became,  in  the  year  1839, 
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indebted  to  the  plaintiffs,  as  bankers,  in 
the  sum  of  3,071/.  I2s,,  in  respect  of 
advances  made  by  them  to  him  in  cash, 
and  on  divers  promissory  notes  and  bills  of 
exchange,  and  also  in  the  further  sum  of 
360/.  advanced  by  the  plaintiffs  to  Greorge 
Cooke,  on  the  20th  of  February  1839.  On 
the  22nd  of  April  1839,  George  Cooke 
deposited  with  the  plaintiffs  the  title-deeds 
and  writings  relating  to  a  certain,  estate 
belonging  to  him,  and  called  Parkfield, 
situate  at  Kingsthorpe,  and  also  certain 
premises,  called  the  Mounts,  situate  in  the 
parish  of  St.  Sepulchre,  in  the  town  of 
Northampton,  which,  it  was  agreed,  should 
be  held  by  the  plaintiffs  as  a  security  for 
repayment  of  the  sums,  then  and  thereto- 
fore advanced  by  the  plaintiffs  to  George 
Cooke,  or  such  other  sums  as  might  there- 
after be  due  from  him  to  them,  upon  his 
general  banking  account;  and  the  following 
memorandum,  in  writing,  was  signed  and 
delivered  to  the  plaintiffs  on  the  same  day 
by  Cooke,  viz.  *'  Be  it  remembered,  that 
on  the  22nd  day  of  April  1839,  the  title- 
deeds,  relating  to  the  messuages,  heredita- 
ments, and  premises  situate  in  the  MountSt 
in  the  town  of  Northampton,  late  the  pro- 
perty of  John  Wright,  and  also  of  two 
parcels  of  land  situate  at  Kingsthorpe, 
late  the  property  of  John  Clarke,  Thomas 
Richardson,  and  Elizabeth  Johnson,  were 
deposited  by  me,  Mr.  Greorge  Cooke,  of 
Northampton,  to  Messrs.  Charles  Whit- 
worth  &  Son,  bankers  of  Northampton,  in 
pledge,  to  secure  to  the  said  Messrs. 
Charles  Whitworth  &  Son,  or  the  survivor 
of  them,  or  to  any  future  partners  inter- 
ested in  that  banking  establishment,  his  or 
their  executors,  administrators,  and  assigns, 
the  repayment  of  the  sum  of  3,071/.  12^., 
this  day  lent  and  advanced  by  the  said 
Messrs.  Charles  Whitworth  3r  Son  to  the 
said  Mr.  George  Cooke,  and  interest  on 
the  same,  after  the  rate  of  51.  per  cent, 
per  annum ;  as  also  all  and  every  sum 
and  sums  of  money  which  th^y,  the  said 
bankers  or  co-partners,  or  any  such  other 
person  or  persons,  have  already  or  shall 
hereafter,  at  any  time  or  times,  lay  out, 
pay,  or  advance  to  him,  the  said  Mr. 
George  Cooke,  or  become  in  anywise  liable 
for  or  on  his  account,  either  as  respects 
any  bill  or  bills  of  exchange,  drafts,  notes, 
or  other  securities,  or  engagements  what- 


soever, and  interest  for  the  same  sum  and 
sums  of  money  lent  and  advanced,  and  to 
be  lent  and  advanced,  after  the  rate  of  5/. 
for  every  100/.  by  the  year.  And  I,  the 
said  George  Cooke,  do  hereby  engage,  if 
required,  to  execute  any  legal  mortgage  or 
other  security  of  the  said  premises  and 
land  to  the  said  Charles  Whitworth  &  SoUi 
free  of  all  expense.     George  Cooke.** 

On  the  26th  of  November  1 840,  the  plain- 
tiffs commenced  an  action  against  George 
Cooke,  Edward  Lewis  Mayor,  George  Pell, 
and  Stephen  Grainger  Whitehouse,  upon 
a  promissory  note  for  380/.,  dated  the  19th 
of  August  1840,  and  payable  three  months 
after  date ;  and  judgment  was  signed  on 
the  15th  of  March  1840,  in  such  action« 
against  Greorge  Cooke,  Edward  Lewis 
Mayor,  and  Stephen  G.  Whitehouse,  for 
the  sum  of  545/.,  which  remained  unpaid. 
On  the  16th  of  November  1840,  separate 
actions  were  commenced  in  the  name  of 
George  Pell  and  Edward  Lewis  Mayor 
respectively,  against  George  Cooke ;  and 
on  the  28th  of  November  1840,  George 
Cooke  signed  two  several  cognovits,  in  those 
actions  for  the  respective  debts  uid  costs 
in  the  said  actions,  viz.  for  the  respective 
sums  of  957/.  I6s.  4d.  and  416/.  16«.  7c/., 
payable  on  the  1st  of  December  1840. 
Judgments  for  George  Pell  and  Edward 
Lewis  Mayor  were  signed  in  the  two  ac- 
tions on  die  2nd  of  December,  for  the 
respective  sums  acknowledged  to  be  then 
due  by  the  two  cognovits.  Warrants  to 
execute  two  writs  oielegU^  which  had  been 
sued  out  in  the  two  actions  on  the  19th 
and  21st  of  December,  were>  on  the  28th 
of  December,  received  by  the  officers  of 
the  sheriff*  of  Northamptonshire.  On  the 
SOth  of  December  1840,  the  officers  of  the 
sheriff*,  in  pursuance  of  the  writs  o£eUgii^ 
delivered  to  EL  L.  Mayor  legal  seisin  of 
the  premises  in  Kingsthorpe,  and  to  Greorg^ 
Pell  legal  seisin  of  the  premises  in  the 
parish  of  St.  Sepuldire,  in  Northampton, 
the  whole  whereof  were  comprised  in  the 
memorandum  of  the  22nd  of  April  18S9. 
On  the  81st  of  December  1840,  the  tenants 
of  the  respective  premises,  at  the  suggea« 
tion  of  the  derk  of  Codec,  who  was  a 
solicitor,  attorned  as  tenants  thereof  to  £• 
L.  Mayor  and  George  Pell.  On  the  3rd 
of  February  1841»  separate  fiats  in  bank- 
ruptcy were  issued   against  Cooke  and 
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Edward  Lewis  Mayor,  under  which  they 
were  respectively  declared  bankrupts,  and 
P.  A.  Gaugain  was  duly  chosen  the  assignee 
of  the  estate  and  effects  of  Cooke,  and 
Joseph  Mayor  was  chosen  the  assignee  of 
the  estate  and  effects  9f  £.  L.  Mayor.  On 
the  day  on  which  the  cognovits  in  the  two 
actions  were  signed  by  Cooke,  he  executed  a 
mortgage  security  toE.  L.  Mayor,  to  secure 
a  debt  ^ue  to  £.  L.  Mayor  from  Cooke. 
The  bill,  which  was  filed  on  the  17th  of 
March  1841,  was  against  P.  A.  Gaugain, 
Joseph  Mayor,  and  George  Pell,  as  defen- 
dants. 

The  bill,  af^er  stating  the  above  facts, 
charged  that  the  plaintiffs  were  entitled, 
in  respect  of  the  securities  holden  by  them, 
to  priority  over  the  elegits,  and  that  the 
elegits  were  invalid  and  void  as  against  the 
plaintiffs,  and  that  the  judgments  upon 
such  elegits,  when  obtained,  were  suffered 
fraudulently  and  without  consideration, 
and  with  a  view  unjustly  to  deprive  the 
plaintiffs  of  the  benefit  of  their  securities : 
that  the  proceedings  so  taken,  in  the  names 
of  the  defendants  George  Pell  and  Edward 
Lewis  Mayor,  against  George  Cooke,  and 
the  elegits,  were  merely  colourable,  and  that 
such  proceedings  were  really  instituted  by 
and  in  pursuance  of  a  fraudulent  concert 
between  George  Cooke,  E.  L.  Mayor,  and 
George  Pell,  and  principally  by  the  means 
and  intervention  of  George  Cooke,  and 
in  order  to  prevent  the  plaintiffs  from 
having  the  benefit  of  their  securities,  in  the 
event  of  the  bankruptcy  of  George  Cooke; 
and  in  order  and  with  the  view  that  George 
Pell  and  Edward  Lewis  Mayor  might  hold 
the  hereditaments  comprised  in  the  de^ds 
and  securities  deposited  with  the  plaintiffs, 
in  trust  for  George  Cooke,  or  some  part  of 
his  family,  or  for  the  joint  benefit  of  George 
Cooke  and  Edward  Lewis  Mayor,  and 
George  Pell.  The  bill  also  charged  that 
the  plaintiffs  had  an  equitable  lien  upon 
the  deeds  and  securities  deposited  with 
the  plaintiffs  by  George  Cooke,  and  that 
they  were  entitled,  by  reason  of  such 
equitable  lien,  to  have  the  monies  due  to 
them,  to  which  such  lien  extended,  satis- 
*fied  by  a  sale  of  the  premises;  and  the 
prayer  was  for  an  account  of  what  was  due 
to  the  plaintiffs,  in  respect  of  the  securities 
given  to  them  by  George  Cooke,  and  of 
their  equitable  lien  upon  the  deeds  depo- 


sited with  them  by  George  Cooke;  and 
that  the  plaintiffs  might  be  declared  to 
have  an  equitable  mortgage  upon  the  here- 
ditaments comprised  in  their  securities; 
and  that,  as  such  equitable  mortgagees, 
the  plaintiffs  might  be  declared  to  be 
entitled  to  preference  and  priority  over  the 
elegits  and  judgments  thereinbefore  men- 
tioned ;  and  that  the  latter  were  fraudulent 
and  void,  as  against  the  plaintiffs,  as  such 
equitable  mortgagees ;  and  that  the  heredi- 
taments, comprised  in  the  plaintiffs'  equit- 
able mortgage,  might  be  sold,  and  the 
amount  due  to  the  plaintiffs  paid  to  them 
out  of  the  produce  of  such  sale ;  and  that 
a  receiver  might,  in  the  meantime,  be 
appointed  to  receive  the  ren^,  and  the 
defendants  restrained  from  receiving  the 
arrears  of  rent  due  jn  respect  of  the  said 
premises,  and  the  accruing  and  future  rents 
thereof,  and  from  taking  proceedings  at 
law  or  otherwise  interfering  with  selling, 
or  in  anywise  incumbering  the  premises, 
or  the  rents  and  profits  thereof. 

The  defendants,  G.  Pell,  and  George 
Cooke,  and  Edward  Lewis  Mayor,  denied 
the  fraud,  concert,  and  collusion  charged 
against  them  in  the  bill,  or  that  the  elegits 
were  obtained  without  consideration:  on 
the  contrary,  they  stated  that  the  actions 
were  brought  by  George  Pell  and  Edward 
L.  Mayor  against, Cooke,  upon  valid  en- 
gagements and  bond  fide  debts,  due  from 
G.  Cooke  to  the  plaintiffs  in  those  actions. 
No  notice  of  the  plaintiffs*  equitable  mort- 
gage was  charged,  by  the  bill,  to  be  within 
the  knowledge  either  of  George  Pell  or 
£.  L.  Mayor,  at  the  date  of  the  judg- 
ments or  writs  of  elegit  sued  out  in  their 
respective  actions.  On  the  22nd  of  March 
1841,— 

Mr.  Knight  Bruce ,  and  Mr.  Robert 
Whitworth,  on  behalf  of  the  plaintiffs, 
moved,  before  the  Vice  Chancellor,  for  an 
injunction,  and  a  receiver,  against  the  de- 
fendants, to  the  effect  prayed  by  the  latter 
part  of  the  bill,  which  was  opposed  by— > 

Mr.  Jacob  and  Mr.  F.  J.  Hall,  for  the 
defendant  George  Pell,  and  by 

Mr.  J.  Wigram,  Mr.  J.  Russell,  Mr.  G. 
Richards,  and  Mr.  Anderdon,  for  the  other 
defendants. 

The  motion  was  granted  by  his  Honour, 
whereupon  the  defendant  Joseph  Mayor 
appealed  from  his  Honour's  order. 
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Mr.  J,  Wigramt  Mr,  0.  Turner,  and  Mr, 
F,  J.  Hall,  in  support  of  the  appeal,  con- 
tended, that  the  case  attempted  to  be 
made  by  the  bill  from  the  beginning  to  the 
end  was  one  of  alleged  fraud,  practised 
towards  the  plaintiffs,  and  the  same  being 
entirely  displaced  by  the  affidavits  of  the 
bankrupts,'  the  order  for  the  injunction 
and  receiver  must  be  discharged :  that  the 
sums  of  money,  for  the  recovery  whereof 
the  actions  were  commenced  «nd  prose- 
cuted against  Cooke,  having  been  sworn 
to  be  justly  due  and  owing  from  him,  and 
the  plaintiffs  in  those  actions  having, 
by  regular  process,  obtained  legal  posses- 
sion of  the  premises  without  any  notice 
or  knowledge  of  the  plaintiffs'  equitable 
mortgage  thereon,  the  defendants  h^d  a 
right  to  retain  that  possession  against 
the  plaintiffs :  that  the  plaintiffs  did  not, 
by  their  bill,  charge  the  defendants,  or 
the  bankrupt  Mayor,  with  having  ever  had 
even  constructive  notice  of  their  secu- 
rity :  that  it  was  clearly  proved  that  the 
actions  prosecuted  against  Cooke  were  in 
respect  of  valuable  consideration,  which 
had  previously  passed  from  Pell  and  £.  L. 
Mayor  to  Cooke ;  and  that,  if  the  plaintiffs' 
case,  as  made  by  the  bill,  was  established, 
then  a  charge  of  notice  ^ould  have  been 
surplusage. 

Metcalfe  v.  the  Archbishop  of  York,  1 

Myl.  &  Cr.  547 ;  s.  c.  4  Law  J.  Rep. 

(n.s.)  Chanc.  1 54. 
Plumb  V.  Fluitt,  ft  Anst.  482. 

Mr.  Griffith  Richards  and  Mr.  Robert 
Whittporthf  in  support  of  the  order'  of  his 
Honour,  contended,  that  a  judgment  cre<^ 
ditor  could  not  be  considered  in  the  light 
of  a  purchaser ;  that  a  creditor,  by  elegit^ 
could  take  no  more  than  his  judgment 
entitled  him  to;  that  the  plaintiffs  were 
clearly  'entitled  to  priority;  that  if  the 
doctrine  contended  for  on  the  other  side, 
were  to  prevail,  no  judgment  creditor 
would  ever  think  of  making  any  inquiry 
as  to  the  incumbrances  on  his  debtor's 
estates,  or  in  whose  custody  his  debtor's 
title-deeds  were ;  anc(  they  insisted,  that 
the  circumstances  stated  in  the  plaintiffs' 
affidavits,  and  not  denied  by  the  affidavits 
on  the  other  side,  shewing  the  strong 
intimacy  and  close  connexion  existing  be- 
tween the  defendants  Pell  and   Mayor, 


and  the  bankrupts,  the  fact  of  a  mortgage 
security  having  been  given  by  Greorge 
Cooke  to  E.  L.  Mayor,  on  the  same  day 
as  the  cognovits  were  executed  by  Cooke, 
the  circumstance  c€  Jones,  the  clerk  of 
Cooke,  having  professionally  acted  for  £. 
L.  Mayor  in  some  of  the  proceedings,  and 
particularly  in  obtaining  the  attornments 
of  the  tenants  of  George  Cooke's  estates, 
which  Were  comprised  in  the  plaintiffs' 
securities,  were  cogent  evidence  of  the 
judgments  and  elegits  having  been  obtained 
collusively  and  in  concert,  and  were  a  suf^ 
ficient  ground  for  sustaining  the  order  of 
the  Vice  Chancellor. 

The  following  cases  were  cited  on  behalf 
of  the  plaintiffs — 

Ex  parte  Knott,  11  Ves.  609. 

Finch  V.  the  Earl  of  fVinchelsea,  1  P. 
Wms.  277. 

Mestaer  v.  Gillespie,  11  Ves.  621,  640. 

Huguemn  v.  Baseley,  14  Ves.  273. 

Burgh  V.  Francis,  S  Sco.  586,  n. 

Bac.  Abr.  vol.  5.  pp.  48,  57. 

AveraU  v.  Wade,  1  L.  &  G.  252. 

Brace  v.  the  Duchess  of  Marlborough^ 
2  P.  Wms.  491. 

Mackreth  v.  Summons,  15  Ves.  829, 350. 

Casberd  v.   Ward,  6  Price,  411;  s.  c 
1  Dan.  288. 

The  Lord  Chancellor. — ^The  plaintifl&' 
case,  as  made  by  the  bill,  and  made  bj 
the  affidavits,  is  simply  this,  that  having 
had  dealings  with  the  party  under  whom 
they  claim,  a  person  of  the  name  of  Cooke, 
and  a  debt  having  become  due  from  Cooke 
to  them,  Cooke  deposited  certain  title-deeds 
with  them  under  a  written  agreement,  con* 
stituting  undoubtedly,  as  between  them- 
selves and  Cooke,  an  equitable  mortgage. 
They  then  say,  that  a  fraudulent  corobina* 
tion  was  formed  between  Cooke  and  the 
other  persons  who  are  parties  defendants  to 
this  bill,  for  the  purpose  of  depriving  them 
of  the  benefit  of  their  equitable  mortgage ; 
and  that,  although  there  was  no  considera- 
tion, no  debt  due  from  Cooke  to  these  other 
parties,  they  agreed  there  should  be  an 
action  brought,  and  then  judgment  con- 
fessed, and  an  elegit  issued,  so  as  to  put 
these  defendants  in  possession  of  the  pre- 
mises, which  were  within  the  contract  for 
the  equitable  mortgage,  which  the  plaintiffs 
claim. 


TRINITY  TERM,  1841. 


a2l 


The  bill  then  contafna  a  variety  of  a]1e« 
gmtions,  for  the  pur]x)se  of  making  out  this 
case  of  fraud,  assuming,  from  the  beginning 
to  the  end,  that  these  defendants  have  no 
tide  to  hold  under  this  arrangement  be-> 
tween  Cooke  and  themselves,  to  the  pre- 
judice of  the  plaintifiTs,  and  it  prays  that 
these  judgments  and  elegits  may  be  de- 
clared fraudulent  and  void,  and  that  the 
plaintifis  may  have  the  benefit  of  their 
equitable  mortgage.  The  case  so  stated, 
is  supported  by  the  plaintiffs'  affidavit, 
and  by  the  affidavits  of  several  other  per- 
sons, who  speak  to  detached  parts  of  the 
case,  for  the  purpose  of  supporting  the 
title  to  the  relief  sought  by  the  plaintiffs. 
There  is  no  allegation  in  the  bill  or  affi- 
davits of  these  defendants  having  had 
notice  of  the  plaintiffs'  demand;  nor  is 
that  much  to  he  wondered  at,  because  the 
whole  state  of  the  case,  as  represented  by 
the  bill  and  the  affidavit  of  the  plaintiflTsyif 
true,  would  necessarily  assume  notice.  It 
is  represented  as  a  combination  between 
these  parties,  for  the  purpose  o£  defeating 
the  plaintifis'  equitable  mortgage ;  and  if 
tliat  had  been  so,  it  would  be  unnecessary  to 
allege  notice,  because  notice  is  necessarily 
implied  from  the  case  made  by  the  bill. 
Ihe  facts^  so  far  as  they  are  stated  in  the 
bill  for  the  purpose  of  constituting  a  case 
of  fraud,  are  denied  by  the  affidavits.  No 
doubt  there  are  circumstances  which  are 
matter  of  observation,  at  least  as  to  the 
mode  in  which  the  defendants  obtained 
these  elegits.  There  seems  to  have  been 
a  very  intimate  connexion  between  Cooke 
and  these  defendants,  and  very  great  facili- 
ties afforded  to  them,  by  which  they  ob- 
tained these  eiegits;  but  whatever  fraud 
there  may  have  been,  as  between  Cooke 
and  the  plaintifis,  whatever  fraud  Cooke 
may  have  intended  against  the  plaintifiis, 
the  question  is,  whether  these  defendants, 
who  are  now  tenants  by  these  eiegits,  are 
or  are  not  implicated  in  this  fraud ;  because, 
if  they  h^ve  got  that  sort  of  interest  in  the 
land  which  enables  them  to  maintain  their 
title  to  it  as  against  the  plaintifi&,  it  is  not 
material  whether  Cooke  gave  them  that 
benefit  with  a  fraudulent  intention,  as 
against  the  plaintiffs  ; — the  question  is, 
whether  they  are  participators  in  that  fraud, 
so  as  to  afiect  the  security  they  have  got* 
That  they  positively  deny ;  and  I  do  not 
New  Sbribs,  X—Cuanc. 


think,  upon  the  affidavits,  much  doubt 
remains,  but  that  they  were  bond  fide  cre- 
ditors of  Cooke.  Cooke  may  have  intended 
to  have  given  them  a  benefit,  and  to  secure 
their  debts  in  preference  to  others,  and 
there  may  have  been  that  degree  of  under- 
standing of  fraud  between  Cooke  and 
themselves,  as  t^ill  invalidate  their  title  as 
against  the  plaintiffs — there  may  or  may 
not  be  fraud,  as  the  flkcts  may  turn  out ; 
but  these  affidavits  negative  all  such  alle- 
gation of  fraud,  as  far  as  concerns  them. 

It  appears,  that  when  this  case  camebn 
before  the  Vice  Chancellor,  it  was  argued, 
as  would  naturally  'be  expected,  upon 
the  case  made  by  the  bill  and  affidavits. 
The  Vice  Chancellor  seems  to  have  been 
struck  with  the  circumstance  of  there 
being  no  denial  of  notice,  and  according 
to  the  representation  made  to  me  of  the 
ground  on  which  the  Vice  Chancellor  put 
his  order,  he  proceeded  upon  this,  viz. 
that  the  defendants  had  not  denied  that 
they  knew  of  the  plaintiffs'  equity.  If  they 
knew  of  the  plaintiffs'  equity,  and  took  a 
legal  interest,  with  a  knowledge  thereof, 
undoubtedly  they  could  not  hold  that  legal 
title  to  the  prejudice  of  the  equity.  Whe- 
ther it  was  called  to  his  Honour's  attention 
or  not — how  the  case  stood  upon  the  affida- 
vits, or  in  what  manner  the  pleadings  were 
framed — and  how  far  a  case  of  fraud  was 
throughout  negatived  by  the  affidavit  of 
the  defendants  (and  there  being  no  allega- 
tion of  notice,  no  denial  could  be  expected), 
I  have  no  accurate  information;  but  there 
seems  to  be  no  doubt  the  case  was  brought 
on  before  Uie  Vice  Chancellor  upon  the 
case  made  on  the  pleadings  and  affidavits, 
and  that  the  order  proceeded  on  the  sus- 
picion excited  in  his  Honour's  mind,  of 
the  fact  of  notice  not  being  negatived  by 
the  affidavits. 

Now,  the  case  comes  on  before  me,  and 
the  Vice  Chancellor  had  the  same  infor* 
mation,  as  to  the  facts  and  state  of  the 
pleadings,  as  I  have  acquired,  partly  from 
statements  at  the  bar,  and  partly  from 
having  read  the  pleadings  myself;  and  I 
think  his  Honour  would  not  have  made 
his  order  in  the  absence  of  denial  of  that 
which  was  not  clearly  charged  by  the  bill, 
and  which,  in  fact,  in  the  shape  and  form 
in  which  the  plaintiffs  brought  on  their  case, 
did  not  constitute  part  of  their  case;  for  they 
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put  their  case  much  higher,  and  say,  "  it 
is  not  that  you  are  not  entitled  to  your 
legal  right  of  possession,  because  you  had 
the  knowledge  of  our  equity,  but  your  legal 
interest  is  altogether  compounded  of  fraud ; 
it  is  manufactured  for  the  purpose  of  de- 
priving us,  the  plaintiffs,  of  our  equity y  and 
consequently  you  cannot  hold  as  against 
us,"  Such,  however,  seems  to  have  beea 
the  ground  on  which  the  Vice  Chancellor's 
order  proceeded ;  and  looking  at  it  with 
that  vie  Wy  considering  the  case  as  it  is  stated 
by  the  bill,  and  considering  the  ground  on 
which  the  Vice  Chancellor's  order  pro- 
ceeded, if  there  had  not  been  the  additional 
affidavit,  with  which  I  have  been  furnished, 
I  should  have  thought  the  absence  of  such 
an  affidavit  ought  not  to  have  been  the 
ground  of  the  order  which  has  been  pro- 
nounced, I  h^ve  now,  however,  an  affi- 
davit in  order  to  supply  what  the  Vice 
Chancellor  thought  necessary  for  the  de- 
fendants' case.  I  have  an  affidavit  made 
by  the  defendants,  in  wjiich  they  positively 
deny  (whether  it  is  true  or  false  I  have  no 
means  of  ascertaining,  but  I  am  bound  to 
give  credit  to  it,  there  being  nothing 
against  which  it  is  to  be  baUnced,)  any 
knowledge  or  notice  of  the  plaintiffs' equity 
at  the«  time  when  they  obtained  this  legfd 
right  to  hold  possession  by  virtue  of  d^ii 
elegit.  According  to  the  case  made,  there- 
fore, the  bill  praying,  not  that  the  plaiiitiflRi 
might  be  declared  to  be  entitled  in  equity 
in  preference  to  the  elesits,  but  that  the 
elegits  may  be  declared  fraudulent  and 
void,  as  well  as  the  proceedings  which  led 
to  those  eiegitSt  I  am  bound  to  say,  that, 
upon  the  evidence,  as  it  now  stands,  there 
is  no^  case  made  ont  to  interfere  with  the 
defendants'  legal  title. 

At  the  bar,  however,  in  the  argument,  a 
totally  different  turn  was  given,  or  at- 
tempted to  be  given,  to  the  plaintiffs'  case. 
It  was  attempted  to  be  said,  that  at  law, 
independently  of  the  question  of  fraud, 
the  plaintiffs  had  a  preferable  title  to 
the  defendants.  Now  if  that  be  so,  it 
is  quite  immaterial  to  the  plaintiffs,  whe- 
ther the  eUgiti  were  fraudulent  or  not. 
In  short,  it  would  be  a  hopeless  piece  of 
fraud  to  manufacture  that. which,  when 
manufactured,  would  have  no  effect  against 
the  plaintiffs'  equity.  It  is  clear,  therefore, 
that  was  not  the  ground  on  which  the  bill 


was  filed,  and  yet  the  bill  prays,  that  this 
judgment  and  elegit  may  be  set  aside  as 
fraudulent  and  void  as  against  the  plain- 
tiffs, with  which  the  plaintifBi  had  nothing 
whatever  to  do,  if  they  stood  in  the  situation 
in  which  they  had  a  prjeferable- equity — ^an 
equity  which  wouKl  give  them  a  preferable 
title  as  against  the  title  now  claimed  by  the 
defendants.  It  ia  quite  sufficient  f«r  the 
present  purpose  to  say,  that  is  not  the  case 
made  by  the  plaintiffs.  The  plaintiffs' 
case  is  founded  on  totally  different  grounds. 
It  is  not  made  on  the  pleadings — it  is  not 
made  in  argument  before  the  Vice  Chan- 
cellor, and  is  only  suggested  when  it  cornea 
to  be  argued  before  me.  I  therefore  ab- 
stain from  going  further  into  the  matter 
than  to  say,  that  if  the  bill  had  been  Iranied 
for  that  purpose,  and  the  claim  of  the 
plaintiffs  founded  on  that  supposed  equity, 
I  should  have  required  a  great  deal  more 
to  satisfy  me  of  the  validity  of  that  equity, 
before  I  could  interpose  by  interlocutory 
order ;  because  I  find  these  defendanta  in 
possession  of  a  legal  title, — although  not,  to 
all  intents  and  purposes,  an  estate,  yet  a 
right  and  interest  in  the  land,  which,  under 
the  authority  of  an  act  of  parliament,  they 
bad  a  right  to  hold,  the  elegk  being  the 
creature  of  an  act  of  parliament ;  and  there- 
fore they  have  a  parliamentary  title  to 
liold  the  lands  against  all  persons,  unless  a 
case  of  equity  should  be  made  to  induce 
this  Court  to  interfere. 

I  was  a  good  deal  struck,  at  the  time  it 
waa  quoted,  with  that  case  decided  in  the 
Exchequer, — decided  by  a  high  authority, 
and  evidently  af^er  very  considerable  pains 
taken  to  ascertain  the  state  of  the  law  on 
that  subject  (I  mean  the. case  of  Casberd  v. 
the  AUcmey  G€neralf  decided  by  Richards, 
C.B.,  in  the  Exchequer);  and  I  was  very 
much  relieved  when  I  read  that  case,  be- 
cause I  observe  the  Chief  Baron  puts  it 
entirely  upon  this,  vis.  that  it  was  a  contest 
between  the  two  equities;  there  waa  no 
debt  of  record  due  to  the  Crown,  but  only  a 
mere  equitable  debt  due  to  the  Crown,  Md 
therefore  it  was  no  contest  between  a  legal 
title  and  an  equitaUe  claim,  but  between 
two  equities ;  and  tlierefore  as  between  two 
equities  the  prior  equity  was,  of  course, 
to  be  preferred.  When  the  case  cornea  to 
be  examined,  it  is  not  only  not  an  autho- 
rity for  the  argument  contended  for,  but 
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k  seems  tint  if  there  had  been  a  legal  title, 
agamst  which  the  daim  of  the  equitable 
roortf^agee  was  opposed,  that  that  legal  title 
woold  have  prevailed ;  and  if  Mr.  Richards 
looks  into  that  case,  it  will  appear  to  have 
been  the  Lord  Chief  Baron's  difficulty, 
(whether  he  is  right  or  wrong,  with  regard 
to  the  extent,  is  not  at  all  material  for 
the  present  purpose,)  how  far  the  circum- 
stances of  the  case,  constiMiting  the  claim 

*  of  the  Crown,  gave  the  Crown  any  beneftt 
which  the  Crown  was  entitled  to,  or  whe- 
ther it  was  not  a  mere  simple  contract  debt, 
which  the  Crown  was  entitled  to,  and 
which  did  not  give  die  Crown  any  benefit 
as  against  the  parties  contesting ;  that  it 
did  not  give  the  Crown  the  same  right  as 
it  would  have  given  if  there  had  been  a 
debt  on  record.  The  Lord  Chief  Baron 
pots  It  very  distinctly  on  that  ground ;  and 
being  of  opinion  the  Crown  bad  no  such 
right  when  the  debt  was  not  on  record, 
and  being  of  opinion  it  was  a  contest  be- 
tween two  eqxiities,  he  decided  in  favour 
of  the  prior  equity.  I  am  glad  to  find  that, 
because  I  should  have  found  v  great  diSl- 
cnlty,  if  the  transaction  had  beea  otherwise, 
to  have  understood  on  what  ground  the 
Court  proceeded ;  but  assuming  the  Court 
to  have  been  right  in  that  view  of  the 
nature  of  the  debt  due  to  the  Crown,  it 
does  not,  in  tlie  least,  operate  on  the  ques- 
tion now  before  the  Court. 

However,  I  do  not  enter  further  into 

^  that  than  to  explain  what  I-  find  to  be  the 
rescdt  of  the  case  of  Coiberd  y.  the  Attor* 
ney  General.  It  is  quite  sufficient,  for  die 
present  purpose,  that  the  plaintifi^  have 
fiiiled  in  making  out  the  case  on  which 
they  ask  for  the  interposition  of  the  Court ; 
and  I  am  therefore  of  opinion,  the  Vice 
Chancellor's  order  must  be  discharged. 

The  costs  of  the  motion,  in  the  court 
below,  mete  ordered  by  his  Lordship  to  be 
costs  in  the  cause,  on  the  ground  of  its 
being  uncertain  whether  the  alleged  fraud 
would  be  ultimately  established. 

The  plaintiffs,  after  his  Lordship's  deci<>> 
ston,  amended  their  bill,  by  striking  out 
some  of  the  strongest  charges  of  fraud,  and 
insisting  that  they  were  entitled  to  priority 
in  respect  of  their  security  over  the  judg- 
ments and  elegUs  mentioned  in  the  bill. 


whether  tlie  eltgU  creditors  had  or  had 
not  notice  of  that  security ;  and  the  prayer 
of  the  bill  was  varied  accordingly. 

The  plaintiffs  then  gave  a  notice  of  mo- 
tion, before  his  Lordship,  for  the  appoint- 
ment of  a  receiver,  and  to  revive  the 
injsnction  granted  by  his  Honour  the  Vice 
Chancellor ;  but  inasmuch  as  the  rents  and 
profits  of  the  estates  that  might  be  received 
by  the  defendants,  could  not  be  safely 
distributed  until  afler  the  hearing  of  the 
cause,  in  case  the  defendants  were  suc- 
cessful, it  was  arranged  between  the  counsel 
for  the  different  parties,  and  ordered,  that, 
by  consent,  and  without  prejudice  to  the 
questions  raised  in  the  cause,  the  injunc- 
tion should  be  revived,  and  the  plaintiffsi 
appointed  receivers  of  the  estates  without 
salary  or  compensation. 


.} 
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May  5,  6,  ^7 

Practice. —  Witness — Interest — New  Com- 
mission  after  Examination — Costs* 

Where  a  party ^  after  the  examinatitm  of  a 
nfitness  in  a  cause,  discoters  that  the  witness 
was  interested  in  the  suit,  he  is  entitled  to  a 
new  commission  to  crose-examine  that  wit-" 
ness,  and  to  examine  other  witnesses  as  to 
the  matter  of  his  interest ;  but  he  must  pap 
the  costs  of  the  motion  and  of  the  new  com* 
mission. 

This  cause  being  at  issue,  a  commission 
was  issued  on  the  1 1  th  of  January,  for  the 
examination  of  witnesses,  and  was  made 
returnable  in  three  weeks  from  Easter- day. 
The  commissioners  met  and  exammed 
several  witnesses  for  the  plaintiff,  and 
adjourned  their  proceedings  to  the  ^th  of 
April.  Afler  the  examination  of  one  of 
the  witnesses,  produced  on  behalf  of  the 
plaintiff,  named  J.  Rich,  the  defendant 
discovered  (as  was  represented  by  affida- 
vit) that  such  witness  was  interested  in  the 
suit,  or  in  the  result  of  it,  and  had  become 
a  guarantee,  or  made  himself  jointly  liable 
with  the  plaintiff  and  other  parties  to  their 
solicitor,  for  his  costs  and  expenses  in  the 
suit,  and  that  Rich  had  already  paid  or 
allowed  to  the  said  solicitor  a  sum  of  money 
towards    defraying    the  expenses  of  the 
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cause.  The  defendant  then  gave  notice  of 
motion  in  Easter  term,  that  they  might  be 
at  liberty  to  exhibit  interrogatories  before 
the  same  commissioners  for  cross-examin- 
ing or  to  examine  the  said  J.  Rich,  as  to 
his  being  interested  in  the  suit,  or  the  re- 
sult thereof;  and  that  the  defendant  might 
also  be  at  liberty  to  exhibit  interrogatories 
to  other  witnesses  or  witness,  to  prove  that 
the  said  J.  Rich  is  so  interested,  and  that, 
if  necessary,  the  said  defendant  may  be  at 
liberty  to  take  out  a  new  commission  for 
the  examination  of  J.  Rich  and  such  other 
witnesses  accordingly. 

Mr,  Jacob  and  Mr.  Follett  for  the  mo- 
tion, cited — 

IVillett  V.  Bur  ley,  M.R.  Hilary  term, 

1841(1). 
Vaughan  v.   Worrall^  2  Swanst.  895  ; 
s.  c.  2  Madd.  322. 

Mr,  James  Parker ^  contra,  cited  2  Dan. 
Ch.  Pr.  487. 

The  Vice  Chancellor  made  the  follow- 
ing order  : — **  This  Court  doth  order  that 
the  defendant  be  at  liberty  to  exhibit  inter- 
rogatories for  cross-examining,  or  to  exa- 
mine the  witness  John  Rich,  of  Stoke  Lane, 
in  the  county  of  Somerset,  grocer,  already 
examined  on  the  part  of  the  plaintiff,  as  to 
his  being  interested  in  this  suit,  or  the 
result  thereof;  and  it  is  ordered  that  the 
said  defendant  also  be  at  liberty  to  exhibit 
interrogatories  to  other  witnesses  or  wit- 
ness, to  prove  that  the  said  witness,  John 
Rich,  is  so  interested ;  and  it  is  ordered, 
that  the  plaintiff  be  at  liberty  to  cross- 
examine  such  other  witnesses  or  witness ; 
and  it  is  ordered,  that  the  said  defendant 
be  at  liberty  to  take  out  a  new  commission 
for  the  examination  of  the  said  John  Rich, 
and  such  other  witnesses  accordingly,  re- 
turnable on  the  third  seal  after  Trinity 
term  next,  ^directed  to  the  same  commis- 
sioners to  whom  the  former  commission  is 
directed  ;  and  it  is  ordered,  that  the  costs 
of  the  application  (to  be  taxed  by  the 
Master  in  ca^e  the  parties  differ),  and  the 
expense  of  the  new  commission,  be  borne 
and  paid  by  the  defendant.*' 

(1)  Not  reported. 


M.R?      "^  HOLMES  V.  THE  MAYOR,  ftc.  OF 

April  23  ;  >     the  borohoh  of  arundkl, 

Une    21.3        AMD  BALCHIN. 

Practice, —  Order — Examination  ofDe^ 
fendani — Replication . 

B,  a  member  of  a  corporaie  hody,  com* 
prised  in  the  act  6  ^  7  Will.  4.  c.  104,  who 
mere  defendants  in  a  stut,  mu  examined 
under  the  usual  order  of  the  Court,  saving 
all  just  exceptions,  as  a  nritness  for  tks 
plaintiff,  after  a  replication  had  been  JUed 
to  the  answer  by  the  corporate  body,  and 
without  the  same  being  previously  witharamn : 
Heldt  that  the  order  was  irregular. 

This  was  an  application  6n  the  part  of 
the  defendants  to  discharge,  for  irregularity* 
an  order  of  the  Master  of  the  Rolk,  dated 
the  'SOth  of  March  1841,  giving  to  the 
plaintiff  liberty  to  examine  the  defendant 
Balchin,  and  also  John  Halliday,  one  of 
the  councillors  of  the  borough  of  Arundel, 
as  witnesses  for  the  plaintiff,  saving  all 
just  exceptions.  Halliday  was  not  present 
when  the  answer  of  the  mayor,  &c.,  to  be 
put  in  to  the  plaintiff's  bill,  was  prepared, 
and  had  no  knowledge  of  the  particulars 
thereof.  A  commission  for  the  examina- 
tion of  witnesses  was  issued  by  the  plaintiff^ 
in  which  the  defendants  joined,  and  the 
examination  of  witnesses  thereunder  com- 
menced on  the  5th  of  April.  On  the  2nd 
of  April  notice  of  the  order  of  the  SOtli  of 
March  was  served  on  the  defendants,  and 
notice  of  the  present  motion  was  served  on 
the  plaintiff  on  the  6th  of  April. 

On  the  3rd  of  April  the  defendant  Balchin 
was  served  with  a  subpoena  and  notice  to 
attend  the  commissioners  on  the  5th  of 
April,  to  be  examined  as  a  witness  for  the 
plaintiff,  and  on  the  5th  he  accordingly 
attended,  and  informed  the  defendants' 
agent  of  his  intention  to  protest  before  the 
commissioners  against  being  ^examined* 
On  the  7th  of  April,  the  defendants'  agent 
informed  the  defendant  Balchin,  that  the 
plaintiff  would  have  no  occasion  to  examine 
him.  On  the  10th  of  April,  Halliday  was 
examined  by  the  commissioners,  on  the 
part  of  the  plaintiff,  notwithstanding  objec- 
tions were  previously  raised  on  the  part  of 
the  defendants  before  the  commissioners  to 
his  being  examined^  on  the  ground  of  his 
being  a  defendant  in  the  suit,  and  that  the 


TRINITY  TERM,  1841. 


B%6 


plaintiff  had  replied  to  the  answer  of  the 
corporation,  Halliday  being  at  that  time 
one  of  the  corporation  councillors. 

Mr.  Pemherton  and  Mr,  Rogers,  in  sup- 
port of  the  application,  contended,  that 
having  on  the  6th  of  April  served  the 
notice  to  discliarge  the  order  of  tiie  SOth 
of  March,  there  was  no  pretence  for  saying, 
that  the  defendants  had  waived  their  ob- 
jection thereto ;  that  Halliday,  being  one 
of  the  borough  councillors,  was  as  much 
one  of  the  defendants,  as  if  his  name  had 
been  formally  on  the  records  of  the  court; 
that  the  acknowledged  principle  in  cases 
of  this  kind  was,  that  where  a  plaintiff  in- 
tends to  examine  a  defendant  as  a  witness, 
he  most  not  reply  to  his  answer,  and  in 
case  a-  replication  has  been  filed  to  the 
answer,  the  plaintiff  must  withdraw  it  be- 
fore he  can  examine  the  defendant ;  that 
as  to  Halliday,  the  proceeding  was  clearly 
irregular  on  the  form  of  the  order  itself,  for 
if  the  plaintiff  asks  for  no  decree  against 
Halliday,  he  can  have  none  against  the 
corporation,  of  which  Halliday  is  one  of 
the  members. 

Smith's  Chanc,  Prac,  vol.  1.  p.  345 ; 
H'ifiier  v.  Keat,  8  Dick.  595 ; 
Harvey  V.  re&6tt«,  lJac.&  Walk.  197, 
were  cited  in  support  of  the  motion. 

Mr.  fVray,  contra,  for  the  plaintiff. — 
The  principal  question  is,  as  to  the  exa- 
mination of  Halliday,  as  against  whom  we 
could  not  withdraw  the  replication,  inas- 
much as  it  is  a  single  replication  against 
the  whole  corporate  body,  of  which  Halli- 
day is  one  of  the  members.  As  regards 
Balchin,  who  was  made  a  defendant,  as  the 
solicitor  or  clerk  to  the  corporation,  the 
plaintiff  gave  him  timely  notice  that  he 
did  not  mtend  to  examine  him  as  a  witness, 
and  it  was  in  his  power  to  haye  demurred 
to  the  evidence,  if  he  had  chosen  to  pursue 
that  course.  Besides,  from  the  nature  of 
the  case,  the  defendant  Balchin  could  haver* 
no  interest  in  the  matters  in  question  in 
the  suit,  and  the  motion  on  the  part  of 
Balchin  is  clearly  irregular.  By  tjie  6th 
section  of  the  statute  6  &  7  Will.  4.  c.  104, 
it  is  enacted,  *'  that  no  burgess  of  any  bo- 
rough named  in  the  schedules  shall  be 
deemed  an  incompetent  witness  in  any  suit 
or  proceeding  at  law  or  in  equity,  by  reason 
of  his  being  a  member  of  such  body  cor- 
porate, or  interested  in  the  borough  fund 


of  any  borough.'*  If  the  statute  did  not 
allow  a  member  of  the  corporate  body  to 
be  examined  as  a  witness  in  a  suit  like  the 
present,  the  evil  arising  from  such  a  state 
of  things  would  be  serious  in  its  nature ; 
but  the  enactment  in  reality  is  tantamoimt 
to  this,  vis.  that  Halliday  having  no  par- 
ticular interest  in  the  subject-matter  of  the 
suit,  there  js  nothing  to  prevent  his  being 
examined  as  a  witness  for  the  plaintiff; 
and  all  that  can  now  be  urged  against  the 
examination  of  Halliday,  might  be  with 
equal  success  urged  against  his  evidence 
at  the  hearing  of  the  cause. 

Nightingale  v.  Docld,  Ambl.  5f^ ; 

Cookball  v.  Smith,  St  Fowl.  Pr.  101  ; 

Murray  v.  Shadwell,  2  Ves.  &  Bea.  401 , 
were  cited  on  behalf  of  the  plaintiff,  in 
opposition  to  the  motion,  as  authorities 
tending  to  shew  that  a  defendant  may  be 
examined  as  a  witness,  without  the  repli- 
cation previously  filed  being  withdrawn. 

The  Master  of  the  Rolls. — His  Lord- 
ship, after  stating  the  facts  of  the  case,  ob- 
served, that  if  an  answer  were  not  replied 
to,  it  must  be  taken  as  true ;  and  a  defendant 
might  no  doubt  be  examined  relative  to  mat- 
ters and  facts  in  which  he  had  no  interest ; 
but  that  in  every  case  a  replication  had  the 
effect  of  denying  the  truth  of  the  whole 
answer ;  and  a  plaintiff  could  not  be  heard 
to  allege  that  the  defendant  was  not  inter- 
ested in  the  matters  in  question  in  the  suit, 
whilst  the  replication  to  the  answer  re- 
mained on  the  files  of  the  court ;  that  it 
w^s  unnecessary  to  consider  what  might 
be  done  as  between  co-defendants  in  a  suit, 
on  an  application  to  the  Court  to  examine 
a  co-defendant  under  special  circumstances, 
but,  under  tlie  circumstances  of  the  present 
case,  his  Lordship  was  of  opinion,  that  the 
order  of  the  .10th  of  March  must  be  dis- 
charged, with  costs. 


L,C. 

June  12 


.} 


LEWIS  V,  EVANS. 


Practice. — Contempt — 1  Will.  4.  c.  36. 

A  prisoner  in  custody  for  contempt,  for 
want  of  appearance,  is  entitled  to  be  dis' 
charged  at  the  expiration  of  the  thirty-five 
days,  allowed  by  the  )Sth  rule  of  I  Will.  4. 
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c,  86,  fffhere  the  plainiiff  has  not,  tnthin  thai 
timCf  entered  an  appearance  far  him ;  not" 
withstanding  the  provisions  of  the  6  th  rule 
of  that  act. 

The  defendant,  Evans,  not  having  ap- 
peared to  the  bill,  an  attachment  issued 
against  him  on  the  llth  of  January  1841. 
He  was  taken  into  custody  on  the  9th  of 
February,  and  lodged  in  Cardiff  Gaol.  On 
the  8th  of  March,  the  plaintiff  applied  for 
a  writ  of  habeas  corpus^  to  bring  Evans  to 
the  bar  of  the  court;  and,  on  the  15th  of 
April,  the  Master  of  die  Rofls  made  an 
order,  that  he  should  be  turned  over  to 
the  Fleet.  On  the  «3rd  t)f  April,  the  clerk 
in  court  entered  an  appearance  for  him. 
Evans  did  not  put  in  an  answer ;  and,  on 
the  27th  of  April,  an  attachment  was  issued 
against  him  for  want  of  answer. 

On  the  10th  of  May,  two  motions  were 
made  before  the  Master  of  the  Rolls,  on 
behalf  of  the  Ideftodant ;  one,  that  the  at- 
tachment, issued  for  want  of  an  answer, 
might  be  set  aside  for  irregularity;  and 
the  other,  that  the  defendant  might  be 
discharged  out  of  custody,  without  paying 
any  of  the  costs  of  the  contempt.  The 
Master  of  the  Rol(^s  renised  both  motions 
with  costs. 

A  motion  to  the  same  purport  as^^he 
two  former  motions^  and  that  the  order 
of  the  Master  of  the  Rolls  might  be  dis- 
charged, was  now  made  before  the  Lord 
Chancellor. 

Mr.  Cooper^  for  the  defendant,  insisted 
that  the  proceiedings  in  this  case  ought  to 
have  been  regulat^  by  the  18th  rule  in 
1  Will.  4.  c.  9^  (1).     By  that  rule,  a  de- 

(1)  JS.— *«Tliat  where  the  defendant  is  in  con- 
tempt for  not  appearing  or  not  answering^,  and  in 
actual  custody  under  process  for  such  contempt, 
or  being  already  in  custody,  shall  be  detained  by 
an  attachment  for  such  contempt,  and  shall  not, 
where  the  contempt  is  for  not  appearing,  enter  an 
appearance  within  twenty-one  days  after  he  is 
lodged  in  gaol  or  prison,  or  the  attachment  is  lodged 
against  hun,.  (he  being  already  in  prison,)  as  the 
case  may  be,  or,  where  the  contempt  is  for  not  an- 
swering, put  in  an  answer  within  two  calendar 
months  after  he  is  lodged  in  gao)  or  prison,  or  the 
attachment  is  lodged  against  him,  he  being  already 
in  prison,  the  plaintiff  shall  (as  the  case  may  be) 
within  fourteen  days  after  the  period,  computed 
from  the  expiration  of  such  twenty  one  d&ys,  within 
which,  he  may,  by  the  proTisions  of  this  act,  be 
able  to  enter  such  appearuice,  cause  an  appearance 


fendant  who  was  in  custody  for  contempt, 
for  want  of  appearance,  was  allowed  twenty- 
one  days  to  enter  an  appearance,  and,  in 
default,  the  plaintiff  was  allowed  fourteen 
days  from  the  expiration  of  the  twenty -one 
days,  to  enter  an  appearance  for  him ;  but» 
if  the  plaintiff  omitted  to  do  so,  ^e  defen- 
dant was  then  entitled  to  his  discharge. 
Here^  the  defendant  was  taken  on  the  9th 
of  February,  and  the  appearance  was  not 
entered  till  the  28rd  of  April. 

Mr.  G.  Richards^  contra,  contended, 
that  under  the  5  th  rule  (2),  the  defendant 
was  brought  to  the  bar  of  die  court  within 
the  time  allowed  to  the  plaintiff :  that  the 
thirty  days  mentioned  in  that  rule,  expired 
in  vacation,  amd  that  the  defendant  was 
brought  to  the  bar  of  die  court  as  soon  as 
possible  after  tbe  commencement  of  the 
next  term. 

The  Lord  CHAVcsLLOit  said,  diat  tlie 
terms  of  the  13th  rule  were  perfectly 
dear ;  and,  that  the  5  th  rule  did  not  ap- 
ply in  the  case ;  and  that  the  prisoner 
must  be  discharged. 

to  be  entered  ior  the  defendant,  under  the  powers 
of  this  act,  and  shall,  at  the  eipiration  of  such  two 
calendar  months,  proceed  to  take  Che  bill  pro  con/escn, 
or  in  default  of  so  doing  in  either  of  such  cases,  tbe 
defendaat  shall,  upon  application  to  the  Court*  be 
entitled  to  be  discharged  out  of  custody,  without 
paying  any  of  tbe  costs  of  the  contempt,  unless  the 
Court  shall,  under  the  power  hereinbefore  contained, 
see  good  cause  to  remand  and  detain  the  defendant 
in  custody." 

'<2)  d.~<-**That  if  the  defeodant,  under  pooess 
of  contempt  for  not  appearing  or  not  answering,  be 
in  actual  custody,  and  shall  not  have  been  sooner 
brought  to  the  bar  of  the  court  under  process,  to 
answer  his  conteinpt,  the  plaintiff,  if  the  eontunpt 
be  not  sooner  cleared,  shall  bring  the  defendant  by 
an  habeoM  corpw  to  the  bar  of  tbe  court,  within 
thirty  days  from  the  time  of  his  being  actually  in 
custody.  Or  detaiiied  (being  already  in  custody) 
upon  process  of  contempt ;  and  if  the  last  day  of 
such  thirty  days  shall  happen  out  of  taim,  then 
within  the  four  first  days  of  the  ensuing  term ;  and 
in  case  any  such  defendant  shall  not  be  brought  to 
the  bar  of  the  court  within  the  respective  times 
aforesai4>  the  sheriff,  gaoler,  or  keeper,  serjeant-at- 
arms,  or  messenger,  in  whose  custody  he  shall  be. 
shall  thereupon  discharge  him  out  of  custody,  with- 
out pa3rment  by  him  of  the  costs  of  contempt,  which 
shall  be  payable  by  the  party  on  whose  behalf  the 
procesa  issued." 
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LLOYD  V,  LLOYD. 


M.R. 

July  20,  2fi 

Legacy —  Construction — Lapse, 

A  iestairix  directed  her  trustees  to  divide 
her  residuary  personal  estate  into  three  parts^ 
and  directed  that^  out  of  one  of  the  shares 
500L  should  be  paid  to  one  of  her  sons,  and 
the  interest  of  the  remainder  ^that  share  was 
to  be  pmd  to  him  for  life,  and  after  his  deaths 
the  principal  to  he  divided  among  his  children* 
The  son  died  in  her  lifetime : — Held,  tluU 
there  being  a  severance  of  the  residue  by  the 
directions  of  the  testatrix^  the  500/.  lapsed 
to  the  next^f'kin. 

The  testatrix  gave  all  ber  residuary  per- 
sonal estate,  after  payment  thereout  of  all 
ber  just  debts,  legacies,  and  expenses  at* 
tending  thereon,  upon  trust  to  divide  the^ 
residue  thereof  in  three  equal  parts  or 
shares,  and  as  to  one  equal  third  part  of 
such  residue,  upon  trust  to  pay  or  transfer 
the  same  unto  her  son  John  Lloyd  ;  and 
as  to  one  other  equal  third  part  thereof, 
upon  trust,  that  her  said  trustees,  or  the 
survivor,  &c.  should,  within  the  space  of 
sfx  calendar  months  next  after  her  decease, 
pay  unto  her  son  Charles  Lloyd,  the  sum 
of  500/.,  part  thereof,  to  and  for  his  own 
sole  and  absolute  use  and  benefit,  and  as 
to  the  residue  and  remainder  of  such  last 
mentioned  one-|hird  part,  upon  trust  for 
Charles  Lloyd,  for  life,  with  remainder  to 
his  children ;  and  as  to  tlie  remaining  one- 
third  part  of  such  residue  of  her  estate, 
she  gave  the  same  to  Charlotte  Bodgkin- 
son,  for  life,  with  remainder  to  her  children. 

Charles  Lloyd  died  in  the  lifetime  of  the 
testatrix  ;  and  the  question  was,  to  whom 
the  500/.  belonged.    ' 

Mr.  Pemberton  and  Mr.  K.  Parker,  for 
the  plaintiffs,  the  children  of  Charles  Lloyd. 

Mr.  Rogers,  contri^  cited  Skrymsher  v. 
Northcote{\). 

Mr.  Tennent,  for  the  children  of  Char- 
lotte Hodgkinson. 

July  22.-<rhe  Master  op  the  Rolls. 
— I  have  looked  over  the  case  of  Skrym' 
sher  V.  Northcote,  and  I  confess  that  I  am 
not  able  to  find  that  there  is  any  substan- 
tial difference  between  that  case  and  the 
present.  There,  the  ma^rial  division  of 
(1)  1  Swanst.  566. 


the  fund,  which  the  testator  m^e,  was  this, 
he  gave  to  each  of  his  daughters  a  life  in- 
terest, with  remainder  to  their  children, 
making,  in  the  event  of  there  being  no 
children,  an  absolute  severance  of  the 
two  funds.  If  there  was  no  issue  of  one 
of  the  daughters,  two  sums  of  800/. 
aid  500/.  were  to  be  paid  out  of  that 
moiety,  and  the  remainder  of  the  moiety 
was  to  go  over  to  the  other  sister,  subject 
to  the  same  limitations.  The  bequest 
of  500/.  was  afterwards  revoked,  and  one 
of  the  daughters  died  unmarried ;  and  the 
question  there  was,  whether  the  sum  of 
500/.,  in  the  event  which  happened,  was 
to  go  to  the  other  residuary  legatee,  or 
was  to  'go  to  the  next-of-kin.  Sir  T. 
Phiroer  determined  that  it  was  to  go  to 
the  next«of-4Biaw  He  considered  that  there 
was  a  subdivision  of  the  residue,  and  that 
the  next-oi^kin  were  entitled  to  it. 

In  this  case,  the  testatrix  sives  the  re- 
siduary estate  to  trustees,  and  directs  it  to 
be  divided  iato  tlnree  equal  portions,  one 
for  John  Lloyd  absolutely ;  out  of  the 
second  moiety,  she  gives  500/.  to  the  father 
of  the  children,  who  were  intended  to  have 
the  remainder ;  and  then  she  gives  the  re- 
iBainder  of  this  third  part  to  the  same 
party,  f6r  life,  with  remainder  to  his  chil- 
dren ;  and  the  third  part  she  gives  to  an- 
other branch  of  the  family.  I  am  satisfied, 
the  testatrix,  if  shehad  thought  of  the  event 
which  happened,  namely,  the  death  of  the 
father  in  her  own  lifetime,  would  have 
given  the  whole  of  tJie  share  to  the  children ; 
but  looking  at  what  was  said  by  Sir  T« 
Plumer,  I  must  consider  that  the  5U0/.  has 
lapsed  for  the  benefit  of  the  next-of-kin. 


i.R.     \ 
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Practice. — Misnomer. 


SALOMON  0.  STALMAN. 


An  order  which  had  been  taken  on  motitm 
by  the  defendants,  upon  affidavit  of  service 
of  notice  of  the  motion,  was  discharged,  on 
the  ground  if  a  misnomer  of  the  defendants 
in  the  notice  of  motion. 

A  notice  of  motion  was  given  by  the 
defendants,  to  dismiss  a  bill  for  want  of 
prosecution,  and  was  entitled  in  a  cause, 
in  which  Joseph  Constant  Salomon  was 
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plaintiff,  and  George  Stalman,  and  Eliza- 
beth  Ann  his  wife,  John  Stalman,  and 
George  Thomas  Stalman,  an  infant,  by  the 
said  George  Stalman,  his  father,  were  de- 
fendants. 

The  plaintiff  did  not  appear  upon  the 
motion,  but  filed  a  replication  on  the  day 
on  which  the  motion  was  to  have  been 
made.  On  thb  next  seal  day,  the  defendant 
obtained  an  order,  upon  affidavit  of  service 
of  the  notice  of  motion,  that  the  plaintiff 
should  pay  the  costs  of  the  application. 

Itwasnow  moved,  onbehalf  of  the  plain- 
tiff, that  this  order  might  be  discharged 
for  irregularity,  on  the  ground  that  the 
notice  of  motion  had  described  the  first- 
named  defendant  as  George  Thomas  Stal- 
man, whereas  his  name,  as  stated  on  the 
record,  was  George  Stalman  only.  Other 
objections  were  also  raised,  but  the  Court 
decided  the  case  without  referring  to  them. 

Mr.  Vemberion  appeared  in  support  of 
the  motion,  and — 

Mr.  AddiSf  contra. 

The  Master  of  the  Rolls. — The  order 
was  not  regular,  because  the  name  of 
George  Thomas  Stalman  is  substituted  in 
the  notice  of  motion  for  George  Stalman. 
This  is  enough  in  itself  to  decide  this  mo- 
tion. If  the  defendant  had  appeared,  there 
would  have  been  no  difficulty  in  setting 
the  matter  right ;  but  when  a  party  takes 
an  order  on  affidavit  of  service,  he  takes 
it  subject  to  all  formal  objections  which 
can  possibly  be  taken  to  it.  It  has  some- 
times occurred,  that  parties,  in  order  to 
embarrass  their  adversary,  have  not  ap- 
peared, and,  at  the  same  time,  have  been 
present  and  watched  the  proceedings,  in 
order  to  discover  some  irregularity,  of 
which  they  might  take  advantage. 


UPJOHN  r.  UPJOUK. 


M.R.     \ 
July  27.  / 

Practice, — Supplemental  Bill — Orders  of 
May  1889 — Preliminary  Inquiries, 

The  sole  plaintiff  in  a  cause  obtained  an 
order,  upon  motion,  directing  certain  preli- 
minary inquiries  to  he  made,  under  the 
general  order  of  Man  l^^^^  The  plaintiff 
died  before  any  report  was  made^  and  before 
any  decree  had  been  made  in  the  cause.  One 


of  the  defendants  filed  a  supplemental '  6///, 
to  have  the  benefit  of  that  order,  and  the  m- 
quiiies  thereby  directed: — Held,  that  such 
bill  was  regular. 

In  1 839,  a  suit  was  instituted  by  Cathe- 
rine M.  Upjohn,  who  was  tenant  for  life  of 
certain  estates  under  the  will  of  tlie  testa- 
trix in  the  cause,  for  the  purpose  of  having 
the  trusts  of  the  will  carried  into  execu- 
tion. One  of  the  defendants  was  Francis 
Upjohn,  the  husband  of  the  plaintiff: 
he  was  also  the  personal  representative 
of  one  of  their  children,  who  had  died, 
and  who  was  entitled  in  remainder  expec- 
tant upon  the  decease  of  the  plaintiff 

In  November  1839,  the  plaintiff  obtained 
an  order  upon  motion,  made  in  pursuance 
of  the  general  orders  of  May  1839  (1), 
by  which  it  was  referred  to  the  Master  to 
make  certain  inquiries,  who  were  the  heir- 
at-law  and  next-of-kin  of  the  testatrix  in 
the  cause,  and  what  the  trust  property 
consisted  of,  and  in  whom  it  was  vested 
as  trustees,  and  respecting  the  state  of  the 
family  of  the  devisee.  / 

While  proceedings  were  pending  in  the 
Master's  office  under  the  order,  the  plain- 
tiff died,  and  Francis  Upjohn  became  her 
personal  representative.  He  filed  a  bill, 
in  which  he  set  forth  the  proceedings  ia 
the  original  suit,  and  prayed  a  declaration, 
that,  as  representative  of  the  deceased  son 
of  the  tenant  for  life,  he  was  entitled  to 
continue  the  original  suit,  which  had  be- 
come abated,  and  to  have  the  benefit  of  all- 
proceedings  therein ;  and  that  this  bill 
might  be  taken  as  supplemental ;  and  for 
further  declarations  respecting  tbe  rights 
of  the  parties  in  the  property. 

Mr.  PejuberUm  and  Mr.  White  appeared 
for  the  plaintiff. 

Mr.  Purvis^  for  some  of  the  defendants, 
submitted  whether,  as  no  decree  had  been 
made  in  the  original  suit,  the  Court  would 
make  such  an  order  as  was  now  asked  for. 

Mr.  Campbellf  for  other  tlefendants. 

The  Master  op  fHE  Rolls  said,  that 
the  Court  would  endeavour  to  carry  out 
the  new  orders,  so  as  to  render  them  as 
beneficial  as  possible  to  the  suitors,  and 
that  he  was  of  opinion  that  the  order  which 
was  asked  for,  aught  to  be  made. 

(1)  S«c  8  Law  J.  Rep.  (n.s.)  Chanc.  trs. 
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RICHARDS  0.  MAOCLBSFIBLD. 
COCKS  V.  EDWARDS. 


Mortgage  —  Stamp  Act — Premiums  — 
Construction — Contract — Policies  of  AssU" 
ranee. 

In  a  mortgage  security,  H,  covenanted 
with  C,  S^  Co,  to  pay  the  principal  sum 
(6fi4SL  Ss.  4d,)  and  interest  thereon  at 
5L  per  cent,  ^c,  and  that  he  would  pay 
during  the  lift  of  R,  the  premiums  on  three 
policies  of  insurance,  and  that  in  case  ofde» 
fault  it  should  he  lawjul  for  C,  4*  Co,  to 
pay  any  sums  requisite  for  keeping  on  foot 
or  renewing  the  policies.  And  it  was  fur  I  her 
agreed,  that  the  sums  that  should  be  so  ad- 
vanced should  be  charged  upon  the  mortgaged 
premises,  and  carry  interest  at  51,  per  cent, 
and  be  rkused  in  Uke  manner  as  the  other 
monies  thereby  secured :  provided,  that  the 
total  amount  of  the  monies  secured,  and  to 
be  ultimately  recoverable  by  virtue  of  the  mort- 
gage security,  exclusive  of  the  sums  of  3,0001, 
and  St,O00L  secured  by  bonds,  (being  part  of 
the  said  principal  sum)  in  respect  whereof 
the  proper  ad  valorem  stamp  duties  had  been 
already  paid,  should  not  exceed  the  sum  of 
3,000/. ;  the  stamp  impressed  on  the  mort- 
gage security  covered  only  the  sum  of  S,000l, : 
— Held,  that  the  Master  was  correct  in  finding 
the  amount  due  to  the  mortgagees  to  consist 
of  the  principal  sum  originally  advanced, 
and  a  further  sum,  being  the  amount  of  monies 
advanced  in  payment  of  certain  only  of  the 
prenmtms  due  on  the  three  policies  of  assu- 
rance, altogether  amounting  to  the  sum  of 
8,000/.,  and  also  of  the  further  sums  of 
3,417/.  17 s.  Id.  and  497/.  Us.  Sd.,  being 
interest  due  respectively  on  the  original  pritt- 
dpal  sums  of  6,648/.  3s.  4d.  and  1,351/. 
1 6s.  Sd.,  the  amount  ptUd  in  respect  of  such 
premiums. 

By  a  decree,  dated  the  7th  of  November 
1837,  it  was  amongst  other  things  ordered, 
that  the  Master  should  inquire,  and  state 
to  the  C^urt,  what  was  the  amount  due 
to  Cocks  and  the  plaintiffs  in  the  second 
aboy«»mentioned  cause,  under  the  security 
executed  to  them  by  Thomas  Hawley, 
deceased. 

By    the    Master's    report,    dated    the 

22nd  of  April  1839,  it  appeared,  that  in 

July  1827,  a  mortgage  was  executed  by 

Hawley  to    Cocks  (in  consideration   of 

New  Series,  X.~Chanc. 


6,648/.  3s.  4fd.  paid  by  them  to  Hawley,) 
of  the    life   estate   of  T.  W.  Richards 
in    certain    hereditaments,    and    also    of 
three  policies  of  assurance  effected  on  the 
life  of  T.  W.  Richards,  and  granted  to 
^Hawley,  for  the  sums  of  5,000/.,  2,500/., 
and  2,500/.    And  by  the  mortgage  security 
Hawley  covenanted,  that  he  would  pay  the 
principal  sum  of  6,648/.  3s.  4fd.,  together 
with  interest  for  the  same,  afler  the  rate  of 
51,  per  cent,  per  annum,  without  any  de- 
duction or  abatement  for  taxes  or  other- 
wise, at  the  respective  times,  and  by  the 
instalments  therein  mentioned ;  and  that  he 
would  also,  during  the  life  of  T.  W.  Ri-> 
chards,  pay  the  premiums  on  the  three 
several  policies  of  assurance;  andrthat,  in 
case  default  should  be  made  in  payment  of 
the  said  premiums,  it  should  be  lawful  for 
Cocks  &  Co.,  at  their  option,  to  advance 
and  pay  such  sum  or  sums  of  money  as 
might  be  required  for  keeping;  on  foot  or 
renewing  the  same  several  policies,  or  any 
of  them.    And  it  was  thereby  expressly 
agreed,  that  the  sum  or  sums  that  should 
be  advanced  as  last  aforesaid,  should  stand 
charged  upon  the  same  mortgaged  pre- 
mises, and  should  carry  interest  afler  the 
rate  aforesaid,  and  be  raised  and  recovered 
in  like  manner  as  the  other  monies  thereby 
secured.     Provided   nevertheless,   and  it 
was  thereby  expressly  agreed  and  declared, 
that  the  total  amount  of  the  monies  secured, 
and  to  be  ultimately  recoverable  by  virtue 
of  the  mortgage  security,  (exclusive  of 
the  principal  sums  of  3,000/.  and  2,000/. 
secured  by  the  bonds  of  Hawley,  in  respect 
whereof  the  proper  ad  valorem  stamp  duties 
had  been  already  paid,)  should  not  exceed 
the  sum  of  3,000/.  Cocks  &  Co.,  before  the 
Master,  claimed  to  have  found  due  to  them 
under  their  mortgage  security,  the  principal 
sum  of  6,648/.  3s.  4c/.,  together  with  the 
sum  of  3,41 7/.  17 s.  7d.  for  interest  thereon, 
from  the  date  of  their  mortgage  security, 
to  the  date  of  the  order  of  re^rence,  the 
sum  of  3,075/.  for  money  paid  by  them 
for  premiums  on  the  three  policies,  the 
sum  of  744/.  149.  for  interest  on  such  pre» 
miums,  and  the  sum  of  287/.  17 s,  lOd.  for 
costs  and  expenses  paid  by  them,  amount- 
ing altogether  to  the  sum  of  14,173/.  12«. 
9d.    The  Master  by  his  report  stated,  that 
he  had  investigated  the  claim  of  Cocks  8c 
Co.  so  far  only  as  to  satisfy  himself  that 
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a  sum  of  money  exceeding  8,000/.  was  due 
to  them  for  principal  money  and  premiums 
paid  by  them  on  the  three  policies  of  assu- 
rance; and  that  on  the  20th  of  January 
ISSi,  the  principal  sum  and  the  payments 
for  such  premiums  amounted  to  8,000/. 
and  upwards.  The  Master  then  stated  his 
opinion,  that  under  the  mortgage  security 
Cocks  &  Co.  were  entitled  to  claim  to  the 
extent  of  8,000/.  only,  (that  being  the 
amount  covered  by  the  stamp  impressed 
on  the  mortgage  security,)  with  interest 
at  51.  per  cei^t.  per  annum,  h  and  allowed 
their  claim  to  that  extent  only :  he  then 
found,  that  the  principal  sum  of  6,648/.  5s. 
4d.  added  to  8,4 17/.,  the  amount  of  interest 
due  thereon  to  the  7th  of  November  1887, 
the  date  of  the  order  of  reference,  and  to 
1,851/.  168.  8c/.,  the  amount  allowed  by  him 
for  premiums  paid,  with  interest  from  the 
time  each  particular  premium  was  paid, 
amounting  to  497/.  1 4«.  6c/.,  made  the  total 
amount  due  to  Cocks  &  Co.  to  be  11,915U 
Us.  id. 

Messrs.  Cocks  &  Co.  excepted  to  the 
Master's  report,  because  he  had  not  found, 
that  there  was  due  to  them  the  sum  of 
14,178/.  I2s.  9d.,  or  at  all  events  a  sum 
exceeding  11,915/.  113«.  Id, 

The  question  for  the  consideration  of 
the  Court  was,  the  proper  construction  of 
the  restrictive  clause  contained  in  the  mort- 
gage security  of  Messrs.  Cocks  &  Co.  The 
nyortgagees.  Cocks  &  Co.,  claimed  not  only 
principal  money  to  the  extent  of  8,000/., 
but  also  other  monies  beyond  that  amount, 
consisting  of  premiums  paid  on  the  policies 
of  assurance  and  interest  thereon,  amount- 
ing together  with  the  8,000/.,  to  the  suHi  of 
14,178/.  \2s.  9</. ;  and  they  relied  princi- 
pally on  the  general  power  contained  in 
the  mortgage  security,  enabling  them  to 
reimburse  themselves  all  costs  and  charges, 
and  also  on  the  provision  therein  also  con- 
tained, that  in  case  the  mortgagees  should 
pay  the  premiums  on  the  policies,  the 
sums  so  paid  should  stand  charged  on  the 
mortgaged  premises,  and  carry  interest 
after  the  rate  and  l?e  recovered  iti  like 
manner  as  the  other  monies  thereby  secured; 
and  it  was  insisted,  that  the  premiums  paid 
ought  to  be  considered  as  payments  made 
merely  to  keep  alive  the  mortgage  security, 
and  that  the  Stamp  Act  did  not  at  all  affect 
the  case  before  the  Court    The  Stamp 


Act,  (55  Geo.  8.  c.  184.)  title  *  Mortgage,' 
which  is  referred  to  in  his  Lordship's  judg- 
ment, was  relied  upon  in  the  arguments  in 
support  of  the  Master's  report. 

Mr.  Wigram  and  Mr.  Thompson  ap- 
peared in  support  of  the  exception  taken 
by  the  mortgagees,  Messrs.  Cocks  &  Co. 
Mr.  Richards,  Mr.  BetheU,  Mr.  Wray^ 
and  Mr.  Bagshawe,  in  support  of  the  Mas- 
ter's report.     The  cases  of 

Doe  d.  Merchant  v.  Bragg,  8  Nev.  & 
Per.  644 ;  s.  c.  7  Law  J.  Rep.  (m.s.) 
Q.B.  268 ; 
Halse  V.  Peters,  2  B.  &  Ad.  807 ;  8.  c 

1  Law  J.  Rep.  (n.8«)  K.B.  % ; 
Scott  V.  Allsopp,  2  Price,  20, 
were  cited  in  the  course  of  the  arguments* 

The  Lord  Chancbllor. — ^The  order  of 
reference  in  this  case  is,  that  the  Master 
should  inquire  and  report  what  was  die 
amount  then  due  to  the  petitioners  Cocks 
and  Biddulph,  under  the  security  executed 
to  them  by  Hawley.  The  Master,  no  doubt, 
iinder  that,  was  drawn  into  the  considera- 
tion of  law  and  equity  and  fact,  so  loi^  as 
it  affected  the  amount  of  the  demand.     It 
appears  by  the  Master's  report,  that  the 
contract  between  the  parties,  upon  which 
the  Master  was  directed  to  ascertain  the 
amount  due,  was  to  secure  the  sum  6f 
6,648/.  and  interest  thereon. — [Here  his 
Lordship  read  the  material  part  of  the 
mortgage  security  stated  in  the  Master's 
report. J    Now,  it  has  been  very  truly  ob- 
served in  argument,   that  these  monies 
were  rather  for  the  purpose,  indeed  en- 
tirely for  the  purpose  of  keeping  alive  the 
security,  and  not  for  the  purpose  of  adding 
to  the  loan.     But,  although  that  may  be 
the  nature  of  the  advance,  and  although  a 
court  of  equity  may  deal  with  it  in  that 
view,  if  the  parties  have  not  contracted 
themselves  out  of  that  equity,  the  question 
is,  whether  they  have  not  by  express  con- 
tract brought  themselves  within  the  eittep- 
tion  to  that  rule.     The  contract  is,  that  if 
the  covenantor,  t.  e.  the  debtor,  does  not  pay 
the  premium,  and  keep  up  the  policies — 
which  he  has  not  done — why  then  the  .bank- 
ers at  their  option  may  keep  up  the  same, 
and  what  they  shall  so  pay  shall  stand  and 
be  charged  upon  the  mortgaged  premises, 
and  carry  interest,^  and  be  raised  and  re- 
covered in  like  manner  as  other  monies 
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thereby  secured,  provided  however  that 
the  whole  together  shall  not  exceed  the 
sum  of  8,000/.  Now,  the  Master  had  this 
before  him,  and  he  found  a  certain  sum  was 
due  for  money  lent;  and  that,  besides 
that  sum,  which  does  not  reach  the  whole 
amount  of  8,000/,,  there  was  a  certain  sum 
of  money  paid  by  these  bankers  on  account 
of  the  premiums ;  and  taking  so  much  as 
was  paid  on  account  of  the  premiums  as 
made  up  8,000/.,  he  finds  the  whole  sum 
of  8,000/,  is  due :  that  is  to  sayv  he  finds 
the  whole  due,  which  by  contract  these 
parties  had  between  themselves  covenanted 
should  be  the  ultimate  amount  of  charge 
on  the  property.  That  is  one  view  of  the 
case  which  the  Master  had  presented  to 
him.  The  other  view  of  the  case  which 
the  Master  had  presented  to  him  was,  that 
there  was  no  stamp  on  this  deed  to  cover 
more  than  8,000/.,  and  the  provision  in 
the  Stamp  Act  is,  that  for  an  unlimited 
amount  there  must  be  a  stamp  duty  paid 
of  £5/.  if  the  amount  be  limited,  then  an 
ad  valorem  duty  must  be  paid,  and  the 
dause  in  the  Stamp  Act  imposing  that 
duty,  contains  the  following  words  of  ex- 
ception :  "  other  than  and  except  any  sum 
or  sums  of  money  to  be  advanced  for  the 
insurance  of  any  property,  comprised  in 
such  mortgage  or  security,  against  damage 
by  fire,  or  to  be  advanced  for  the  insurance 
of  any  life  or  lives  pursuant  to  any  agree- 
ment, or  any  deed  whereby  any  annuity 
shall  be  granted  or  secured  for  such  Jife  or 
lives."  The  act  therefore'in  a  certain  case 
(why  the'  exception  was  made,  and  why 
it  was  not  extended  to  the  present  case,  it 
is  not  necessary  to  inquire,)  does  con- 
template the  payment  of  money  to  keep 
alive  insurances  on  lives ;  and  it  says,  that 
if  there  be  an  annuity,  and  the  premium 
is  paid  to  keep  alive  the  policy  given  to 
secure  the  annuity  or  the  subject-matter, 
then  that  shall  not  be  included  in  the 
amount,— obviously  assuming  that  if  the 
premium  was  for  any  other  purpose,  or  paid 
for  any  other  insurance,  it  would  be  in- 
cluded in  the  amount.  Then  came  the 
case  of  Hahe  v.  Peters^  which  has  been 
referred  to  in  the  argument,  in  which  that 
point  expressly  arose ;  and  it  was  held, 
that  where  there  was  a  covenant  to  pay  the 
premium,  and  the  amount  was  not  limit- 
ed, the  deed  was  liable  to  25/.  duty.    The 


only  way  of  keeping  it  within  the  act, 
and  subjecting  it  to  a  more  limited  duty, 
is,  to  stipulate  the  amdunt  for  which 
the  premium  is  to  be  paid.  In  that  case 
it  was  held,  that  the  limit  must  be  ex- 
pressed on  the  face  of  the  deed,  and  that  a 
mortgage  for  1,500/.,  with  covenants  for 
payment  of  the  quarterly  premiums,  and 
otner  costs  and  charges  of  an  insurance  of 
1,000/.,  upon  a  particular  life  for  seven 
years  required  a  S5/.  stamp ;  and  from  that 
we  see  the  reason  why  this  special  provi- 
sion was  included  in  this  deed  :  it  was  in 
order  to  save  the  difference  between  25/. 
and  a  smaller  amount  of  duty;  and  in 
saving  that,  the  parties  have  in  fact  lost 
their  security  to  a  very  great  amount.  It 
is  provided  therefore,  in  order  to  come 
within  the  rule,  that  the  total  shall  not 
exceed  8,000/.,  being  the  debt,  interest, 
and  premiums.  It  is  unfortunate,  but  I  do 
not  see  how  it  is  possible  to  say  the  Master 
has  come  to  an  erroneous  conclusion.  I 
think  the  parties  have  by  their  contract 
bound  themselves  to  limit  their  demand 
upon  the  security,  which  was  what  the 
Master  had  to  inquire  into,  vis.  to  8,000/., 
and  the  stamp  duty  would  of  itself  have 
compelled  the  Master  to  come  to  that  con- 
clusion. .  The  question  is,  whether  the 
Master  could  have  come  to  any  other  con- 
clusion, upon  the  reference,  than  that  which 
he  did  come  to.  I  think  he  could  not,  and 
therefore  the  exception  must  be  overruled; 
and  as  the  fund  is  a  deficient  one,  the  cre- 
ditors cannot  be  prejudiced  by  directing 
the  costs  to  be  costs  in  the  cause. 


LINCOLM  V.  WRIOHT. 
LINCOLN  9.  BBUBBT. 


L.C. 

March 
June  25 
July  21, 

Practice.  —  Irregularity  —  Pleading,'^ 
Commission  —  Interrogatories  —  Acquies^ 
cence — Next  Friend — Costs — Indictment. 

Depositions  were  taken  on  the  part  of 
plmntiffs  in  a  cause^  in  which  it  was  alleged 
that  /.  K.  was  apkuntiff^  as  next  friend  to 
other  plaintiffs  who  were  infants,  whereas 
the  fact  was,  that  J,  K,  was  then  dead.  The 
defendants  joined  in  the  commission  for  the 
exananation  of  witnesses,  hut  made  no  objec^ 
tion  to  the  alleged  irregularity  till  after 
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publication  had  passed.  On  application 
by  the  defendants  to  suppress  the  depositions 
taken  on  the  part  of  the  plaintiffs^  the  Court 
refused  the  motion. 

In  a  cause  f  the  order  for  a  commission  for 
the  examination  of  witnesses,  the  commission 
itself,  and  the  return  to  the  commission,  corre^ 
sponded  with  one  another  in  naming  L.  asa 
defendant,  but  in  the  title  to  the  interroga^ 
tories,  L*s  name  was  omitted  (he  having  been 
dismissed  from  the  suit  between  the. time  when 
service  of  the  order  for  the  commission  was 
made  on  the  defendants,  and  the  service  of 
subpoena  to  hear  judgment),  and  the  name  of 
/.  K,  a  deceased  next  friend  of  the  plaintiffs, 
was  mentioned  in  the  title  to  the  interroga- 
tories  of  both  plaintiffs  and  defendants,  as  if 
living.  Motion  on  behalf  of  defendants  to 
suppress  the  depositions  taken  on  the  part  of 
the  plaintiffs,  refused. 

Interrogatories  ought  not  to  be  suggestive 
of  the  answer  to  be  given  ;  and  they  are  im^ 
proper  if,  in  suggesting  the  subject,  they  are 
capable  of  being  ^answered  negatively  or 
effirmativply,  without  being  accompanied  by 
circumstances, 

Semble — An  interrogatory  commencing 
•— "  fVas  it  so  agreed  that,**  Sfc.  is  not  im- 
proper^  not  being  suggestive  of  the  answer. 

This  was  an  application  on  behalf  of  two 
of  the  defendants,  John  Rust  and  Hugh 
Rougher,  that  the  depositions  of  the  wit- 
nesses taken.in  these  causes  on  behalf  of  the 
plaintififs,  might  be  suppressed,  with  costs. 

The  plaintiffs  tiled  a  replication  to  the 
answers  of  the  defendants  on  the  Ist  of 
September  1840,  served  subpoenas  to  re- 
join on  the  4th  of  September  1840,  and  on 
the  same  day  obtained  an  order  for  a  com- 
mission for  the  examination  of  witnesses, 
which  was  served  on  the  8th  of  September 
1840,  and  which  was  entitled  as  follows  : 
— "  Retween  William  Lincoln  and  others, 
plaintiffs.  Smith,  Wright,  and  others,  de- 
fendants ;  and  between  William  Lincoln 
and  others,  plaintiffs,  John  Henry  Druery, 
and  others,  defendants." 

On  the  5th  of  October  1 840,  the  plaintiffs 
obtained  an  order,  dismissing  the  bill 
against  Uie  defendant  Lincoln,  and  which 
\ras  entitled  as  follows  : — *'  Retween  Wil- 
liam Lincoln,  and  others,  plaintiffit,  J.  A. 
Lincoln,  the  elder,  and  others,  defendants, 
by  original  and  supplemental  bills." 


On  the  same  day  the  plaintiffs  obtained 
the  usual  order  for  leave  to  examine  the 
defendant  Wright  as  a  witness  for  plaintiffs, 
which  was  entitled  in  the  same  way  as  the 
last-mentioned  order. 

On  the  26th  of  October  1840,  the  plain- 
tiffs obtained  an  order  appointing  a  new 
next  friend  to  the  infant  plaintiffs  King,  in 
the  room  of  James  King,  deceased,  the 
title  whereof  was  as  follows  :^^"  Retween 
William  Lincoln,  and  others,  plaintiffs, 
Smith,  Wright,  and  others,  defendants ; 
and  between  William  Lincoln,  and  odiers, 
plaintiffs,  John  Henry  Druery,  and  others, 
defendants,  by  original  and  supplemental 
bills." 

On  the  26th  of  December  1840,  the 
plaintiffs  served  subpoenas  to  hear  judg- 
ment returnable  on  the  11th  of  January 
1841.  The  plaintiff*  James  King  died  on 
the  8th  of  December  1839,  but  his  name 
appeared  ill  the  title  to  the  plaintiffs'  in- 
terrogatories as  if  living;  and  the  interro- 
gatories were  exhibited  by  the  plaintiffs  on 
the  2drd  of  October  1840,  under  a  com- 
mission issued  on  the  30th  of  September 
previously,  and  omitted  the  name  of  the 
defendant  J.  A.  Lincoln  in  the  title,  and 
J.  A.  Lincoln  was  a  defendant  to  the  ori-  ^ 
ginal  bill,  and  also  to  the  bill  of  supple* 
ment,  but  the  order  dismissing  him  was 
entitled  in  one  causes  only.  The  interro- 
gatories, to  which  objections  were  taken  on 
account  of  their  forms,  commenced  with 
asking,  "whether  it  was  agreed,"  &c.— - 
"  did  any  person  give  any,  and  what,  di- 
rections?" &c. 

The  case  was  argued  before  the  Master 
of  the  Rolls  on  the  25th  of  March  1841» 
when  the  following  cases  were  cited— 

Pritchard  v.  Foulkes,  2  Reav.  133  ;  s.c. 
ante,  17. 

Smith* s  Chancery  Practice,  vol.  1.  c  34, 
'Suppression  of  Depositions,'  and 
cases  there  cited. 

fVhite  V.  Taylor,  2  Vem.  435. 

Ingram  v.  Afitchell,  5  Ves.  297. 

Perry  v.  Sylvester,  Jac.  83. 

Curre  v.  Bowyer,  3  Swanst.  357. 

On  the  25th  of  June  1841,  his  Lord- 
ship delivered  the  following  judgment: 
*~The  first  ground  of  objection  stated 
was,  that  the  depositions  were  taken 
in  a  cause  in  wbidi  it  was  alleged  that 
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James  King  was  a  plaintiff  and  next  friend 
to  other  plaintiffs,  who  were  infants.  It 
appears  that  the  name  of  James  King,  after 
he  was  dead,  was  continued  on  the  record 
as  a  plaintiff  and  as  next  friend  to  the 
other  plaintiffs,  who  were  infants.  This 
irregularity  was  however  known  to,  and 
acquiesced  in  by  the  defendants,  who 
joined  in  the  commission  to  examine  wit- 
nesses, and  made  no  complaint  till  after 
publication  had  passed.  It  does  not  appear 
to  me  that  parties  who  have  so  proceeded 
ought,  after  publication,  to  be  allowed  to 
suppress  depositions  on  this  ground. 

The  other  irregularities  which  were  in- 
sisted upon,  telate  partly  to  the  title  of  the 
interrogatories,  and  partly  to  the  proceed- 
ings in  the  cause,  during  the  execution  of 
the  commission.  The  order  for  the  com- 
mission, the  commission  itself,  and  the 
return  to  the  commission,  are  all  in  the 
usual  form,  and  correspond  with  one  an- 
other. The  title  of  the  interrogatories  is 
not  inconsistent  with  the  title  of  the  order, 
the  commission,  and  the  return;  but,  ex- 
pressing the  name  of  the  parties  at  full 
length,  it  contains  the  error  I  have  already 
adverted  to,  in  naming  James  King,  after 
he  w^  dead,  as  plaintiff  and  next  friend  to 
other  plaintiffs,  who  are  infants.  This  was 
wrong ;  but  not  only  had  the  error  been 
acquiesced  in  by  the  defendants  in  all  the 
preceding  stages  of  the  cause,  but  was 
actually  committed  by  the  defendants 
themselves  in  the  title  to  their  own  inter- 
rogatories. If  the  plaintiffs  have  been 
.irregular  in  this  respect,  as  I  think  they 
have,  so  also  have  the  defendants;  and 
under  these  circumstances  I  think  one  party 
ought  not  to  be  allowed  to  take  an  advan- 
tage of  an  irregularity  common  to  both,  to 
the  prejudice  of  the  other  party. 

As  to  the  proceedings  on  the  commis- 
sion, it  appears  that  while  the  commission 
was  in  course  of  execution,  an  order  was 
obtained  to  substitute  a  next  friend  in  the 
place  of  James  King,  who  had  died  during 
the  progress  of  the  suit ;  and  it  is  alleged  this 
order,  and  the  amendments  consequential 
upon  it,  made  all  the  subsequent  proceed- 
ings under  the  commission  irregular  and 
void.  On  this  part  of  the  subject  I  thoiight 
it  necessary  to  make  some  inquiry,  and  in 
the  result  it  appears  to  me  a  proceeding 


of  this  sort,  the  object  and  effect  of  which 
is  in  no  way  to  alter  the  matter  in  issue 
between  the  parties,  but  only  to  render 
valid  the  proceedings  filed  in  the  name  of 
infants,  and  does  not  make  it  necessary  to 
obtain  any  further  order  to  give  validity 
to  the  proceedings  under  me  commis- 
sion. , 

The  last  objection  to  the  depositions  is, 
that  they  were  taken  under  interrogatories 
which  were  leading ;  and  they  were  said  to 
be  leading,  on  the  ground  that  they  asked 
the  witnesses  whether  it  was  agreed  to  the 
effect  suggested  in  the  interrogatories.  In 
the  argument,  it  was  contended  the  inter- 
rogatories ought  to  have  asked,  not  simply 
"  whether  it  was  so  agreed,"  but "  whether  it 
was  or  was  not  so  agreed."  Now,  it  has 
been  held,  that  the  interrogatories  ought 
not  to  be  in  this  form — "  was  it  not  so 
agreed?"  that  is  considered  to  be  leading ; 
but  the  form — "  was  it  so  agreed  7"  does 
not  appear  to  be  suggestive  of  the  answer. 
It  is  inlpossible  to  examine  a  witness  with- 
out referring  to  or  suggesting  the  subject 
on  which  he  is  to  answer.  If  the  question 
suggests  a  particular  answer,  it  is  leading 
and  improper.  Questions  have  also  been 
held  to  be  improper,  if,  in  suggesting  the 
subject,  they  are  capable  of  being  answered 
n^atively  or  affirmatively,  without  any 
circumstances ;  but  a  question  whether  such 
an  event  did  happen,  does  not  suggest  the 
answer  that  it  did  happen ;  and  the  inter- 
rogatories in  tliis  case  are  not  capable  of 
bemg  answered  in  the  affirmative  or  nega- 
tive without  circumstances  ;  and  I  am  there- 
fore of  opinion  they  are  not  leading.  This 
motion  must  therefore  be  refused,  and  re- 
fused with  costs. 

The  defendants  having  appealed  from 
the  order  of  the  Master  of  the  Rolls — 

ilfr.  Girdlcitone  and  Mr,  Steere  appeared  ^ 
in  support  of  the  appeal. — After  sta:ting ' 
the  facts  of  the  case,  it  was  argued,  on 
behalf  of  the  appellants,  that  the  only  ques- 
tion for  the  consideration  of  the  Court  was, 
whether  perjury  could  be  assigned  on  the . 
depositions  that  had  been  taken  on  behalf 
of  the  plaintiffs;  and  it  was  contended,  that 
the  cause  was  not  identified  with  the  in- 
terrogatories,  the  title  to  which   varied 
from  the  title  to  the  commission  and  to  the 
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depositions ;  and  although  James  King  had 
no  interest  in  the  suhject-matter  of  the 
suit,  that  could  not  be  taken  into  consi- 
deration in  a  court  of  common  law ;  that 
there  ought  to  have  been  a  renewed  com- 
mission issued  after  J.  A.  Lincoln  had  been 
dismissed  from  the  suit;  that, as  regarded 
acquiescence,  the  objection  made  by  us 
cannot  be  waived  by  acquiescence,  an 
indictment  for  perjury  being  a  proceeding 
at  the  suit  of  the  Crown ;  that  the  plaintiffs 
having  tiled  a  replication,  representing 
James  King  as  living,  the  defendants  had 
no  alternative  but  to  entitle  their  interro- 
gatories as  if  such  were  the  fiict ;  and  the 
Court  could  not  receive  the  evidence  in  k 
cause  where  the  most  trifling  objections 
thereto  existed,  especially  where  infants 
were  parties — 

Shaw  V,  Lindsey^  15  Ves.  880. 
WhiU  V.  Taylor,  2  Vem.  435. 
Roberts  v.  Millechamp,  1  Dick.  22. 

That  the  .Court  might  have  g^ven  per- 
mission to  the  plaintiffs  to  re-examine  tiieir 
witnesses  if  it  had  chosen  so  to  do-^  Curve 
V.  BoivyeTf  Pritehard  v.  Foulkes.  Sup- 
posing, however,  the  title  to  the  commis- 
sion issued  could  be  expanded,  so  as  to 
coincide  with  the  title  to  the  interrogato- 
ries, still  the  depositions, were  irregular,  on 
account  of  the  order  obtained  for  the  sub- 
stitution of  the  new  next  friend,  and  that 
was  an  objection  that  could  not  be  waived, 
because  it  was  an  objection  to  the  evidence 
itself.  Then  with  reference  to  the  form  of 
the  interrogatories,  the  Court  below  has 
taken  upon  itself  to  decide  that  ques- 
tion, instead  of  referring  the  consideration 
of  it  to  the  Master ;  the  interrogatories 
complained  of  in  the  present  case  were 
framed  in  the  affirmative,  and  not  in  the 
alternative,  and  were  full  of  suggestions  to 
the  witnesses,  inviting  them  to  give  affir- 
mative answers,  and  comprising  the  words 
''agreed,"  "as  executors  and  trustees,*' 
&c.  The  fifUi  interrogatory  commenced 
thus — ''Did  any  person  or  persons  give 
any,  and  what,  directions,"  &c. 

Mr,  /•  Wigram  and  Mr.  Jeremy,  contriU 
—The  commission  was  regular,  and  pro- 
perly entitled,' as  the  Master  of  the  Rolls, 
after  making  inquiries  from  the  proper 


sources  determined;  and  the  objection  raised 
is  of  a  trifling  and  technical  nature,  and 
ought  not  to  be  countenanced.  In  Cwrre  v. 
Bowyer,  the  Court  ordered  the  witnesses  to 
be  re-sworn,  and  not  to  be  re-examined  ; 
and  it  matters  not  whether  there  be  a 
next  friend  to  a  suit,  or  not,  on  behalf  of 
infants,  who  are  parties,  except  for  the  pur- 
pose of  answering  any  order  for  payment 
of  costs;  but  suppose  the  next  friend  dur- 
ing the  progress  of  a  suit  dies,  and  a  new 
friend  is  appointed  by  an  order  of  the 
Court,  surely  an  indictment  could  be  sus- 
tained in  such  a  case  against  the  witnessea 
in  the  cause.  The  sole  question,  however, 
in  this  case  is  this^ — can  the  cause  be 
satisfactorily  identified  with  the  deposi- 
tions ?  If  it  can,  then  nothing  further  is  re- 
quisite. As  regards  the  strictness  required 
in  pleading,  it  appears  from  the  cases  of  The 
King  V.  Roper  (v),  and  The  King  v.  Bemon 
(2),  that  identity  must  be  proved  often  by 
other  means  than  the  title  to  the  causes 
although  that  is  not  allowed  where  there  is 
doubt  about  the  identity ;  the  cases  of 
Shaw  V.  Lindsey,  White  v.  Taylor,  and 
Robert  V.  MiUechamp^  are  cases  of  that 
kind.  The  record  is  altered  by  orders  of 
the  Court,  as  well  by  appointing  a  new 
next  friend  as  by  striking  out  of  the  record 
the  name  of  J.  A.  Lincoln ;  and  it  is  suffi- 
cient if  the  record  itself,  or  orders  of  die 
Court,  ex{4ain  the  changes  that  have 
arisen  in  the  cause  during  its  progress  to  a 
hearing. 

His  Lordship  having  stated  that  in 
case^  the  other  objections  did  not  suc- 
ceed, he  should  not  take -on  himself  the 
duty  of  the  Master,  and  determine  whether 
the  interrogatories  were  or  were  not  lead- 
ing, Mr.  Wigram  did  not  proceed  to  argue 
that  part  of  the  case  relating  to  the  inter- 
rc^atories. 

The  Lord  Chancellor. — ^The  irr^u- 
larity  in  the  supplemental  suit  is  not  of 
such  a  character  as  to  entitle  the  parties 
moving  to  have  the  application  granted 
them.  There  can  be  no  peijurv  committed 
unless  a  suit  is  actually  pendmg,  and  the 
oath  is  administered  in  that  suit.    Now 
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James  King  was  the  aext  friend  to  the 
infant  plaintiffs,  and  he  died  before  the 
supplemental  bill  was  filed,  which  takes  no 
notice  of  that  fact,  and  it  is  therefore  said, 
there  was  no  suit  pending,  and  therefore 
no  perjury  could  be  assigned ;  but  the  suit 
is  pending,  because  James  King  stood  only 
in  the  character  of  next  friend  to  the  infant 
plaintiffs,  who  were  before  the  Court,  and 
therefore  James  King  was  no  party  to  the 
cause.     It  is  then  said  there  was  another 
party  against  whom  the  bill  had  been  dis^ 
missed,  but  that  was  done  by  an  order  of 
the  Court,  and  in  the  title  to  &e  interroga- 
tories his  name  was  accordingly  omitted. 
The  interrogatories  therefore  in  their  title 
correctly  represent  the  pending  litigatioOi 
and  the  error  complained   of  I  do    not 
consider  material.     The  case  of  The  King 
y.  Benson  goes  further  than  the  present 
case,  for  there  the  indictment  stated  that 
the  bill  was  61ed  against  Benson  and  an* 
other,  when,  in  fact,  the  bill   was  filed 
against  Benson,  Davies,  and  the  Attorney 
General ;  so  that  in  reality  there  was  in  diat 
case  no  such  litigation  as  described  in  the 
indictment,  and  stiU  the  Court  held  that 
there  was  no  fatal  variance.     On  these 
grounds,    then,    the    present   application 
wholly  fails.     It  is  quito  another  question 
whether  the  Court  would,  on  a  proper 
application  being  made  to  it,  order  a  new 
next  friend  to  be  substituted  for  the  one 
deceased,  to  protect  the  other  parties  to  the 
suit,  as  to  the  payment  of  their  costs ;  but 
that  has  nothing  to  do  with  the  substance 
of  the  present  application.     Pritchard  v. 
Foulkes  furnishes  this  observation,  that  in 
that  case  the  interrogatories  and  deposi- 
tions of  the  witnesses  were  only  entitled  in 
one  of  two  causes,  whilst  the  order  for  the 
commission  for  the  examination  of  the 
wiUiesses  was  entitled  in  both  causes.     On 
the  other  point,  whether  the  interrogato- 
ries are  leading  or  not,  I  express  no  opinion 
whatever,  and  the  point  must  be  deter* 
mined  elsewhere. 

On  the  question  of  costs,  his  Lordship 
said  it  was  for  the  interest  of  the  suitors 
of  the  court  that  costs  should  follow  the 
result  of  the  application,  unless  there  were 
good  grounds  shewn  of  exception. 


M.R. 
Nov.  18,  14, 
1840. 
Feb.  22,  1841.  ^duncan  v.  h^calmomt. 

L.C. 

Mar.  24,  26 ; 

Aug.  3. 

Injunctum  —  Concurrent  Juris^iion  — 
Admiralty  Court, 

A  bottomry  bond  had  been  gtoen  by  the 
master  of  a  ship  for  repair s^  under  circum' 
stances  which,  as  the  owners  of  the  cargo 
insisted,  rendered  the  transaction  of  a  fraur 
dulent  character.  The  ship  had  been  taken 
in  arrest  upon  its  arrival  in  England^ 
under  a  fMrrant  issued  by.  the  Court  of 
Admiralty^  founded  upon  the  bond;" and'Ual 
had  been  put  in  by  the  onmers  of  the  cargo. 

The  Court,  being  of  opinion  that  the 
matters  in  d&epute  could  be  more  effectually 
ahd  satisfactorily  investigated  in  the  Court 
of  Chancery  than  in  the  Admiralty  Courts 
granted  an  if^unction,  upon  the  ofSpUcation 
of  the  onmers  of  the  cargo,  to  restrMn  the 
holders  of  the  bond  from  proceeding  with 
their  suit  in  the  AdnmuUy  Court. 

In  1839,  Messrs.   Benson  &  Co.,  of 
London,  sent  a  vessel  belonging  to  thtoi» 
and  called  the  Lord  Cochrane,  to  the  island 
of  Ascension,  under  the  command  of  L.  H. 
Smith.    She  then  proceeded  to  Pemam* 
buco,  where  she  discharged  the  remainder 
of  her  cargo,  and  was  taken  charge  of  by 
Messrs.  M'Calmont  &  Co.,  as  the  agents  of 
Messrs.  Benson  &  Co.,  who  advertised  her 
as  a  ship  ready  to  take  in  goods  on  freight 
for  Liverpool.     Having  obtained  a  cargo, 
a  great  part  of  which  belonged  to  Uie 
plaintiffs,  and  part  to  M*Cahnont  &  C0.9 
the  ship  sailed  on  the  29th  of  June  1839, 
but  on  the  same  day  struck  on  a  sand 
bank,  and  was  compelled  to  return  to 
Pernambuco  for  repairs.     The  cargo  was 
discharged,  and  the  ship  was  repaired,  but 
it  did  not  clearly  dppear  whether  Uiese 
repairs  were  made  under  the  direction  of 
Messrs.    M'Calmont  &  Co.,   or  of   the 
master  of  the  ship  (Smith),  or  of  Lloyd's 
agent.     She  was  not  ready  to  sail  home- 
ward till  the  11th  of  January  1840.     On 
the  6th  of  January  1 840,  Smith,  the  mas- 
ter, executed  a  bottomry  bond  to  M*Cal- 
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mont  dc  Co.  for  the  payment  of  8,558/. 
12«.  4c/.,  which  sum  was  made  up  of 
7,132/.  Si.  8d»f  the  expense  of  the  repairs, 
and  20/.  per  cent,  premium  on  that  sum ; 
and  the  ship,  freight,  and  cargo  were 
bound  for  the  payment  of  this  sum,  which 
was  to  be  paid  within  twenty  days  after 
the  arrival  of  the  vessel  at  Liverpool. 
The  bottomry  bond  was  indorsed  and  re- 
mitted by  M'Calmont  &  Co.  to  their  agents 
at  Liverpool,  M'Calmont,  Brothers,  8c  Co., 
who,  on  the  19th  of  March,  the  day  before 
the  vessel  arrived,  obtained  from  the  High 
Court  of  Admiralty  a  warrant  for  the  arrest 
of  the  ship,  freight,  and  cargo,  founded  on 
the  bond. 

Messrs.  Benson  8r  Co.  abandoned  the 
vessel  to  the  underwriters.  The  plaintiffsi 
the  owners  of  the  greater  part  of  the  cargo, 
then  gave  bail  in  the  Admiralty  Court, 
according  to  the  value  of  their  respective 
cargoes,  which  bail  amounted  to  7,500/., 
and  obtained  the  discharge  of  the  goods 
from  the  arrest*  The  ship  was  afterwards 
sold  under  an  order  of  the  Admiralty 
Court,  for  1,675/.,  and  that  sum,  together 
with  freight,  amounting  to  1,685/.  18«., 
had  been  paid  into  court ;  but  the  freight 
on  such  part  of  the  cargo  as  belonged  to 
M'Calmont  &  Co.  had  not  been  paid  into 
court.  The  vessel  had  been  in  constant 
service  for  about  thirty  years,  and  had 
been  insured  before  she  proceeded  to  Per« 
nambuco  for  4,000/. 

The  plaintiffs  then  filed  their  bill  against 
M'Calmont,  Brothers,  &  Co.,  Benson  & 
Co.,  and  Smith. 

The  bill  prayed  a  declaration  that  the 
bottomry  bond  was  fraudulent,  and  void 
as  against  the  plaintiffs ;  or  otherwise  that 
an  account  might  be  taken  of  the  monies 
properly  expended  in  the  repairs  of  the 
vessel,  or  otherwise  justly  due  upon  the 
security  of  the  bond,  and  of  the  produce 
of  the  outward  and  homeward  freight  of 
the  vessel,  and  of  the  sale  of  her ;  and  that 
those  ftmds  might  be  first  applied  in  satis- 
faction of  the  bond,  the  plaintiffs  offering 
to  pay  what  should  be  found  due  from 
them  on  account  of  freight  for  their  part  of 
the  cargo;  and  for  an  injunction  to  restrain 
M'Calmont  &  Co.  from  prosecuting  the 
action  or  suit  in  the  Admiralty  Court,  and 
from  instituting  any  other  proceedings  in 
that  court  respecting  these  matters. 


The  plaintiffs  now  applied  for  an  injunc- 
tion. 

Mr,  PemberUmt  Mr,  S*  SkarpCf  and  Mr. 
Rolt,  appeared  for  the  plaintiffs ;  and 

Mr,  Kindersletff  Mr,  George  Twmer,  Mr. 
Roupell,  and  Mr,  HuU^  for  the  defendants. 

For  the  plaintiffs  it  was  insisted,  that 
there  was  strong  suspicion  of  fraud  on  the 
part  of  the  owners  of  the  ship,  from  their 
having  expended  upon  the  repairs  of  the 
ship  a  much  larger  sum  than  she  had  been 
insured  for,  and  than  she  had  been  S(dd 
for  afterwards ;  that  the  captain  had  many 
opportunities  of  forwarding  the  cargo  by 
other  vessels  ;  and  that  he,  or  the  agents 
at  Pemambuco,  were  not  justified  in  in- 
-  curring  so  great  an  expense  in  repairs ; 
and  that  the  Court  of  Admiralty  could  not 
investigate  the  matters  so  effectually  as  the 
Court  of  Chancery. 

On  behalf  of  the  defendants  it  was  con- 
tended, that  the  repairs  were  done  under 
the  sanction  of  the  agent  for  Lloyd's,  and 
that  the  expense  could  not  be  avoided; 
and  that  as  Uie  matter  was  now  before  the 
Court  of  Admiralty,  there  was  no  occasioa 
for  the  interference  of  the  Court  of  Chan- 
cery. 

The  following  authorities  were  referred 
to:— 

OlatcoU  V.  LoMg^  3  Myl.  &  Cr.  451. 
The  Tartar,  1  Hag.  Adm.  R.  1  •    , 

La  Ysabel,  1  Dod.  273. 
The  Augusta,  Ibid.  285. 
VilU  de  Varsovie,  2  Dod.  174. 
The  Aurora,  3  Rob.  133. 
The  Guardian,  Ibid.  93. 

Feb.  22,  1841. — The  Master  or  the 
Rolls  (after  stating  the  case).— For  the 
plaintiff's  it  is  alleged,  that  the  mere  cir- 
cumstance of  a  bond  for  8,558/.  12^.  6dL 
being  given  iox  the  repairs  of  the  ship  at 
Pemambuco,  which  ship,  on  its  voyage 
from  England,  had,  together  with  its  tacklei 
apparel,  and  stores,  iN^en  insured  for  only 
4,500/.,  and  which  ship,  after  the  repairs 
and  a  single  voyage  from  Pemambuco  to 
Liverpool,  was  actually  sold  for  only  1,675/., 
is  of  itself  evidence  either  oi  fVaud  or  of 
such  improvident  conduct  that  the  cir- 
cumstances ought  to  be  investigated  before ' 
any  payment  is  enforced.  There  are  in 
the  bill  various  charges  of  facts  and  cir- 
cumstances tending  to  shew  either  that  a 
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fraud  was  wilfully  committed,  or  at  lea^ 
that  there  was  such  an  entire  neglect  of  the 
interest  of  the  owners  of  the  cargo,  and 
8uch  an  absence  of  all  necessity  for  resort- 
ing to  a  bottomry  bond  affecting  the  cargo, 
that  the  plaintiffs,  as  owners  of  the  goods, 
ought  not  to  be  held  liable  for  the  bondi 

The  answer  denies  the  truth  of  most,  if 
not  all  of  these  charges ;  and  undoubtedly 
if  this  case  were  to  be  decided  merely 
upon  the  facts  stated  or  admitted  in  the 
answer,  the  plaintiffs  would  not  be  entitled 
to  the  decree  which  they  ask.  But  the 
circumstances  require  information,  and,  in 
the  absence  of  such  explanation  as  may 
possibly  be  hereafter  afforded,  give  rise  to 
very  strong  suspicion.  There  seems  great 
reason  to  believe  that  the  ship  was  insured 
by  the  owners  for  more  than  its  worth,  and 
that  consequently  the  owners  and  their 
agent,  the  master,  had  no  interest  to  see 
that  unnecessary  repairs  were  not  incurred ; 
and  afler  making  allowance  for  part  of  the 
expense  being  incurred,  not  in  repairing 
the  ship,  but  in  taking  care  of  the  cargo, 
the  expenditure,  whether  considered  with 
reference  to  the  insured  value  of  the  ship, 
or  the  value  as  realized  by  the  subsequent 
sale,  appears  to  be  such  as  could  scarcely 
be  incurred  by  a  prudent  management  of 
the  business.  M'Calmont  &  Co.  having 
acted  as  agents  of  the  ship  by  the  authority 
of  the  master,  given  him  by  the  owners, 
may  be  considered  as  the  agents  of  the 
owners ;  and  it  would  be  extraordinary  if 
the  owners,  having  insured  the  ship  for 
more  than  its  valiK,  could  get  it  repaired 
at  an  expense  beyond  the  value  of  the  ship 
and  freight,  and  throw  the  excess  upon  the 
ovmers  of  the  cargo. 

It  is  said  tl^e  shippers  must  have  seen 
the  repairs  going  on,  but  it  does  not  ap« 
pear  diat  any  notice  was  given  to  them 
that  the  cai^o  was  in  any  way  liable  to 
repairs.  How  the  facts  may  really  stand 
must  depend  upon  evidence  to  be  hereafler 
adduced  ;  but  I  am  of  opinion,  that  upon 
the  statement  made  by  Uie  affidavits  and 
in  the  pleadings,  there  is  sufficient  to  shew 
that  the  plaintifi&  are  entitled  to  have  this 
case  investigated  in  a  court  of  equity ;  and, 
this  Court  having  jurisdiction  to  give  relief 
on  bottomry  bonds,  which  have  been  im- 
properly obtained,  the  only  question  is, 
whether  the  jurisdiction  ought  to  be  exer- 
New  Series,  X.— Chang. 


cised  afler  such  proceedings  as  have  already 
taken  place  in  the  Court  of  Admiralty, 

Before  the  bill  was  filed,  the  cargo  had 
been  arrested,  and  afterwards  released  on 
putting  in  bail  to  the  amount  of  7,500/. 
un^er  the  authority  of  the  Court  of  Admi-» 
ralty.  An  act  on  petition  had  been  brought 
by  the  defendants  on  the  requisition  of 
the  plaintiffs.  The  ship  was  ordered  to  be 
sold,  and  the  freight ,  on  the  goods  of  the 
plaintiffs  was  ordered  to  be  brought  into 
court.  The  defendants,  M'Calmont,  Bro- 
thers, &  Co.,  as  consignees  of  M'Calmont 
&  Co.,  retained  possession  of  their  goods, 
without  giving  any  bail,  and  the  freight 
payable  on  their  goods  had  not  been  paid 
mto  the  Court  of  Admiralty.  The  plain- 
tiflfs,  moreover,  claim  to  have  the  outward 
freight  of  the  ship,  together  with  the  home* 
ward  freight,  and  the  proceeds  of  the  ship, 
applied  in  reduction  of  what,  if  anything, 
is  really  due  on  the  bond,  before  the  cargo 
is  resorted  to ;  and  the  outward  freight  was 
received  by  the  owners,  atid  there  is  no 
proceeding  in  the  Admiralty  Court  in  re- 
spect thereof. 

The  first  question  to  be  tried  is,  whether 
the  bond  was  valid;  and  if  so,  what  is  the 
amount  payable  upon  it  ?  Supposing  the 
bond  to  be  valid,  the  object  will  be  to  realize 
and  apply  all  the  funds  which  ought  to  be 
applied  in  reduction  of  the  claim  before 
the  cargo  is  resorted  to,  including  the 
freight  payable  on  the  goods  shipped  to 
M'Calmont,  Brothers,  8c  Co.,  and,  as  the 
plaintiffs  contend,  the  outward  freight ; 
secondly,  to  apportion  the  sum  which  may 
remain  payable  on  the  cargo  between  and 
among  the  goods  of  the  plaintiffs,  in  re- 
spect of  which  they  have  given  bail  to  the 
amount  of  7,500/.|  and  the  goods  which 
were  consigned  to,  and  have  been  reserved 
by  M'Calmont,  Brothers,  &  Co.,  but  in 
respect  of  which  no  security  has  been 
given.  These  are  objects  which  this  Court 
has  power  to  effect,  if  it  should  in  the 
result  of  this  cause  appear  to  be  just  to  do 
so.  On  the  other  hand,  the  Court  of  Ad- 
miralty has  jurisdiction  to  decide  whether 
the  bond  is  valid  or  not;  and  if  the  bond 
be  valid,  to  ascertain,  by  reference  to  the 
registrar  and  merchants,  what  sum  is  justly 
payable  in  respect  of  it.  The  Court  of 
Admiralty  can  well  deal  with  the  purchase- 
money  which  it  has,  and  with  tlie  freight 
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on  the  plaintiffs*  goods  which  it  has,  and 
also  with  the  value  of  the  plaintifTs'  goods 
for  which  hail  has  been  given ;  and  I  ap- 
prehend that  it  is  not  powerless  with 
respect  to  the  freight  of  the  goods  con- 
signed to  M*CaImont,  Brothers,  &  Co., 
or  even  with  respect  to  the  outward  cargo, 
because  the  Court  may  refuse  to  give 
M'Calmont,  Brothers,  8c  Co.,  who  are  the 
actors,  any  relief,  unless  they  consent  to 
do  what  is  just  and  equitable  on  their  part, 
and  take  adl  necessary  steps  to  bring  all 
proper  parties  before  the  Court,  and  raise 
all  such  questions  as  are  necessary  to  en- 
able the  Court  to  do  complete  justice  to 
the  parties  who  are  sought  to  be  charged : 
but  still  it  does  not  appear  to  me  that  the 
Court  of  Admiralty  can  so  conveniently, 
directly,  and  effectually,  as  this  Court  can, 
compel  the  defendants  to  do  all  that  is 
necessary  for  the  full  and  satisfactory  in- 
vestigation and  determination  of  the  rights 
of  these  parties. 

Nothing  was  done  towards  determining 
the  rights  of  the  party  in  the  Admiralty 
Court  before  the  filing  of  this  bill.  The 
defendants  had  obtained  bail  for  the  amount 
of  the  plaintiffs'  goods;  the  amount  of 
freight  on  the  plamtifTs'  goods  had  been 
brought  into  court ;  a  commission  had  issued 
for  the  sale  o£  the  ship,  and  although  the 
ship  had  been  sold,  the  commission  was 
not  returned.  The  defendants*  act  on  peti- 
tion was  brought  in  in  May,  but  nothing 
had  been  done  upon  it;  and  it  is  therefore 
evident  that  the  proceedings  in  the  Ad- 
miralty Court  are  not  now  in  a  state  so 
effective  for  the  investigation  of  the  matters 
in  question,  as  the  proeedings  in  this  court, 
even  in  this  early  stage  of  them,  now  are. 
It  is  true,  that  the  proceeding  by  act  on 
petition  was  adopted  at  the  instance  of  the 
plaintiffs,  but  this  was  long  before  it  ap* 
peared  that  the  value  of  the  ship  was  so 
much  less  than  might  have  been  reasonably 
expected  ;  and  at  this  time  the  only  pro- 
ceeding is  by  act  on  petition,  which  Sir 
William  Scott  describes  as  a  summary 
mode  of  proceeding,  in  which  the  parties 
put  their  respective  cases  briefly,  and  sup- 
port their  statement  by  affidavits, — a  form 
convenient  enough  in  matters  of  slight 
interest,  and  not  of  very  delicate  investi- 
gation. 

Conceiving  that,   upon  a  proper  case 


being  made  out,  and  on  certain  terms,  the 
form  of  proceeding  in  the  Court  of  Ad- 
miralty might  even  now  be  altered  and 
made  more  effective  for  the  investigation 
of  such  a  case  as  this,  it  is,  I  think,  suffi- 
cient for  me  to  say,  that  the  proceeding  in 
the  form  now  adopted,  cannot  be  well 
adapted  to  a  case  which  appears  to  me  to 
require  evidence,  which  it  might  be  wholly 
impossible  to  obtain  upon  affidavit.  It 
was  suggested,  that  a  difficulty  might  arise 
in  consequence  of  the  money  being  paid 
into,  and  the  bail  being  given  under  the 
authority  of,  the  Admiralty  Court.  Bat 
on  this  point  it  does  not  seem  to  me  that 
any  doubt  ought  to  be  entertained.  In  the 
case  before  Sir  William  Scott,  when  he 
refused  to  exercise  the  jurisdiction  in  a 
question  of  property,  he  expressed  hims^ 
thus  (1) :  ''  It  is  a  case  entirely  proper  for 
the  discussion  of  other  courts,  to  which  this 
court  (that  is,  the  Court  of  Admiralty)  will 
undoubtedly  be  auxiliary  in  handing  over 
the  property,  as  soon  as  it  is  determined 
in  whom  it  legally  resides,  if  the  use  of  its 
process  can  be  deemed  serviceable  to  jus- 
tice, by  carrying  their  judgment  on  that 
point  into  direct  execution.'*  And  I  can . 
scarcely  conceive  a  case  in  which  any 
Court,  in  the  exercise  of  its  own  jurisdic- 
tion, would  have  reluctance  to  assist  any 
other  court  in  the  administration  of  justice. 
Upon  the  whole,  therefore,  this  being  a 
case  in  which  it  appears  to  me  that  the 
transaction  ought  to  be  satis&ctorily  in- 
vestigated before  the  plaintiffs  are  com- 
pelled to  pay  what  may  be  due  from  them 
on  the  bond,  this  Court  having  jorisdiction 
over  the  subject-matter,  and  having  the 
means  of  completely  investigating  and  of 
effectually  doing  justice  between  the  par- 
ties, the  proceeding  in  the  Admiralty  Court 
being  at  this  time  in  such  a  state,  that 
whatever  power  there  may  be  to  adopt  a 
different  course  of  proceeding,  the  invet- 
'  tigation,  as  the  matter  now  stands,  cannot 
be  satisfactorily  conducted,  and  there 
being  equities,  the  administration  of  which 
can  be  satisfactorily  secured  in  this  court 
only,  I  am  of  opinion*  that  the  injunction 
asked  for  must  be  granted. 

His  Lordship  therefore  granted  the  in- 
junction ;  the  plaintiffs  consenting  that  the 

(1)  S  Rob.  94. 
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bail,  which  had  been  given  by  them,  should 
be  available  to  secifre  the  payment  of  any 
money  which  should  he  found  due  from 
them  in  this.  suit.  - 

The  defendants  appealed  from  this  de- 
cision, and  the  case  was  argued  before  the 
Lord  Chancellor,  on  the  24th  and  26th  of 
March,  by — 

Mr,  Wtgram^  Mr.  George  Turner^  and 
Mr.  Roupellt  for  the  appellants  ;  and — 

Mr,  G,  Richards  and  Mr,  RoU,  for  the 
plaintiffs. 

On  the  Srd  of  August,  the  Lord  Chan- 
cellor gave  judgment  in  the  case,  and 
affirmed  the  aecree  of  the  Master  of  the 
Rolls,  except  ^o  far  as  related  to  the  un- 
dertaking of  the'  plaintiffs,  that  the  bail 
given  in  the  Court  of  Admiralty,  should  be 
answerable  for  any  sum  that  might  be 
found  due  from  the  plaintiffs  in  the  prose- 
cution of  this  suit.  And  his  Lordship 
ordered  that  the  plaintiffs  should  give 
security,  to  be  approved  of  by  the  Master 
of  this  Court  for  the  vacation,  in  the  sum 
of  7,500^,  to  answer  what  might  be  found 
due  from  the  plaintiff's ;  the  plaintiffs  to 
carry  in  proposals  before  the  said  Master 
for  such  security,  within  a  week  after  the 
order  passed  and  entered,  and  to  proceed 
with  the  said  reference  with  due  diligence. 


.} 


TAYLOR  V.  MARTINDALE. 


v.c. 

May  28 

Legacy  —  Atmtuly  for  ever  —  Heir  or 
Executor, 

Bequest  of  an  annuity  to  A,  for  ever.  A, 
survived  the  testator,  and  died  intestate : — 
Held^  that  such'  a  construction  should  be 
given  to  the  limitation  as  would  be  most  bene^ 
Jhial  to  the  legatee ;  and  that  it  was  more 
beneficial  to  the  legatee  to  declare  the  an* 
musty  to  be  given  to  his  executors^  adminis^ 
tratorsp-and  assigns  absolutely,  than  to  his 
heirs  for  ever, 

James  Howe,  by  his  will,  made  in  1819, 
bequeathed  sevrral  annuities  and  the  re- 
sidue of  his  property,  in  the  following 
words :  "  I  will,  devise,  and  bequeath  after 
all  debts  are  paid,  all  the  worldly  property 
I  die  possessed  of,  wheresoever  and  what- 


soever [describing  the  same  more  particu- 
larly] to  my  beloved  wife,  Sophia  Howe, 
subject  only  to  the  hereafter  written  and 
following  bequests : — to  my  beloved  wife 
Sophia  Howe's  dearly  beloved  sister  501. 
a-year  for  her  life,  and  at  her  death  to  be 
equally  divided  between  her  son  George 
Cheesroan,  my  dearly  beloved  wife  Sophia 
Howe,  her  own  nephew,  and  Augustus 
Howe,  my  own  nephew,  son  of  my  beloved 
brother,  25/.  a-year  to  each  for  ever,  and 
to  my  own  dearly  beloved  brother  50 1,  a-year 
for  ever."  The  testator  died  in  1824.  The 
annuity  of  50/.  a-year  was  paid  toW.  Howe, 
his  brother,  until  the  death  of  the  annui- 
tant, intestate,  in  1837.  The  question  then 
arose,  whether  the  annuity,  assuming  it  to 
be  perpetual,  was  payable  to  the  heir-at- 
law  or  personal  representative  of  W.  Howe. 

Mr,  K.  Bruce,  Mr.  Simpson,  Mr.  G, 
Richards,  Mr.  Bichner,  Mr,  L,  IVtgram, 
Mr,  Tripp,  and  Mr,  Warburton,  for  the 
different  parties. 

The  cases  of — 
Turner  v.  Turner,  Ambl.  776 ;  s.  c.  1 

Bro.  C.C.  316; 
Earl  of  Stafford  v.  Buckley,  2  Ves.  , 
sen.  171, 
were  referred  to. 

The  Vice  Chancellor.— This  point  is 
singular,  and  does  not  appear  to  have  been 
decided  by  any  of  the  cases.  There  is 
no  doubt,  that  though  a  persohal  thing, 
an  annuity  may  be  granted  to  A.  and  his^ 
heirs.  The  description  of  an  annuity,  with 
its  legal  incidents,  is  thus  given  by  Lord 
Coke(l):  "An  annuity  is  a  yearly  pay- 
ment of  a  certain  suih  of  money,  granted  to 
another  in  fee  for  life  or  years,  charging 
the  person  of  the  grantor  only.  But  not 
only  the  grantee,  but  his  heir,  and  his  and 
their  grantee  also,  shall  have  a  writ  of  an- 
nuity." And  Lord  Loughborough,  in  his 
judgment  in  the  case  of  Turner  v.  Turner, 
says,  "An  annuity,  when  granted  with 
words  of  inheritance,  is  descendable,  but  as 
to  its  security  is  personal  only,  may  be 
granted  in  fee, — of  course  [it  may]  as  a 
qualified  or  conditional  fee,  but  it  is  not 
entailable  (2)."  The  testator  in  this  case 
has  merely  said  "  for  ever,"  and  has  not 
used  the  word  -^^  heirs."     I  find  nothing 

(1)  Co.  Litt  144,  h. 

{t)  Ambl  78!e,  785 ;  1  Bro.  C.C.  St5, 


340 


CASES  IN  CHANCERY : 


which  should  lead  me  to  construe  the  ex- 
pression, "  for  ever,"  so  as  to  make  it  signify 
'*  heirs,"  the  subject  of  the  gifl  not  being 
necessarily  real  estate.  It  appears  to  me 
the  question  is,  what  construction  is  most 
beneficial  to  the  legatee.  In  my  opinioni 
it  is  more  beneficial  to  the  legatee,  that  the 
words  "  for  ever"  should  be  taken  as  a 
limitation  to  his  executors,  rather  than  to 
his  heirs ;  he  might  die  without  heirs,  and 
leave  executors  or  administrators.  The 
words  are  these : — "  To  my  dearly  beloved 
brother  50/.  a- year  for  ever."  I  do  not 
think  it  is  a  necessary  construction  to  take 
these  words  as  an  equivalent  to  the  ex- 
pression, *'  to  his  heirs  for  ever."  I  think, 
on  tlie  contrary,  that  the  better  construction 
is,  to  hold  it  to  be  equivalent  to  the  words, 
'*  to  his  executors,  administrators,  and  as- 
signs for  ever."  They,  of  course,  take 
absolutely.  I  was  certainly  astonished  at 
hearing  some  of  the  arguments  which  were 
addressed  to  me  in  this  case,  concerning 
annuities,  when  I  recollect  the  description 
which  Blackstone  gives  of  an  annuity,  as 
being  merely  a  personal  thing  (3). 


L 

June 


.C,     \ 

ell.  / 


In  re  forster. 


IViU —  Construction — Legacy, 

A  testator^  after  giving  2,000/.  io  his 
daughter,  directed  that  she  should  let  her 
saia  legacy  remain  in  the  hands  of  his  exe* 
cutors  (his  three  sons,)  until  she  should 
marry ;  and  he  charged  the  payment  of  it  upon 
his  real  estate,  which  he  devised  to  his  three 
sons.  All  the  three  $ons  died,  honing  de^ 
vised  their  property  to  parties  who  became 
bankrupts: — Held,  (farming  the  decision 
of  the  Court  of  Review,)  that  the  legacy  was 
payable  now  otU  of  the  real  estate,  though 
the  legatee  was  never  married. 

The  particulars  of  this  case,  and  the  de- 
cision of  Sir  John  Cross,  will  be  found  in 
10  Law  J,  Rep,  (n.s.)  Bankr.  24.  The 
assignees  being  dissatisfied  with  that  de- 
cision, the  question  was  brought  before  the 
Lord  Chancellor  upon  a  special  case. 

Mr,  Wigram,  Mr,  Bethell,  and  Mr, 
Purvis,  appeared  for  the  assignees ;  and 


Mr,  Tinney,  Mr.  Swanston,  arid  Mr.  T, 
Clarke,  for  the  legatee. 

The  following  authorities  were  referred 
to:— 

Roper  on  Legacies,  vol.  1.  p.  484 ;  voL 

2.  p.  553. 
Powell  on  Devises,  vol.  ft,  p.  284. 
Thomhill  v.  Hall,  2  CI.  h  Fin.  36. 
Watkins  v.  Cheek,  2  Sim.  &  Sta.  199. 
Murkinv.  PhilUpson,  3  Myl.  &  K.  267; 
8.  c.  3  Law  J.  Rep.  (N.8.)Chanc  143. 
Booth  V.  Booth,  4  Ves.  399. 

The   Lord    Chakcellor  affirmed  the 
decision  of  the  Court  of  Review,  with  costs. 


L 

March 
June 


.C.     ^ 

ch  20  ;  >    In 
ie29.  J 


re  ANN  MARROW. 


Mortgage— Act  1  Will.  4.  c.  60.  s.  5 — 
Mortgagee  of  Unsound  Mind — Re-convey" 
ance —  Costs — Practice — Petition, 

Where  a  mortgagee  becomes  of  wssmmd 
mind,  but  is  not  fownd  so  by  inquisition,  ike 
costs  and  expenses  of  an  appUeation  by  the 
mortgagee  for  a  reconveyance  on  payment  of 
the  principal,  sum  and  interest  due,  must  be 
paid  by  the  mortgagor^  and  not  out  of  thf 
amount  due  toihe  mortgagee, 

Qutere  the  authority  of  Ex  parte 
Richards  (1).  Such  an  application  should 
not  be  made  ex  parte. 

After  an  order  made  on  petition  has  been 
drawn  up,  in  accordance  with  the  prayer,  a 
new  petition  must  be  presented  if  the  order 
made  is  sought  to  be  varied. 

In  pursuance  of  a  reference  directed  to 
the  Master,  on  the  application  of  the  as- 
signees of  the  mortgagor,  under  the  act 
1  Will.  4.  c.  60.  s.  5,  he,  by  his  report, 
found  Ann  Marrow  a  lunatic,  or  person  of 
unsound  mind,  and  that  she  was  seised  as 
mortgagee  of  certain  fre^old  property  for 
securing  600/.  and  interest,  and  Uiere  was 
due  to  her,  for  principal  and  interest,  firom 
the  petitioners,  as  the  assignees  of  the 
bankrupt  mortgagor,  the  sum  of  6651.,  and 
that  W.  T.  K.  was  the  most  proper  person 
to  be  appointed,  in  the  place  of  Ann  Mar- 
row, to  receive  the  amount  (he  having 


(3)  £  Black.  Com.  40. 


(1)  1  Jao.&  Walk.  f64. 
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given  good  secmrity  for  the  due  application 
thereof),  and  also  to  re-convey  the  pre- 
mises by  mortgage.  On  the  19th  of 
November  1 840,  the  Lord  Chancellor  made 
an  order  ex  parte^  confirming  the  Master's 
report,  and  directing  a  conveyance  to  the 
petitioners  of  the  mortgaged  property,  the 
petitionen  to  deduct  from  the  principal 
sum  and  interest  found  due,  the  costs  and 
expenses  of  the  petitioners,  incurred  in  and 
about  the  order  of  reference,  and  the  pro- 
ceedings consequent  thereon,  except  the 
costs  of  the  re- conveyance,  which  were 
directed  to  be  paid  by  the  petitioners.  An 
application  was  afterwards  made  by  Mr» 
Mylne,  on  behalf  of  W.  T.  K,  that  the 
order  so  made  might  be  varied,  and  that, 
instead  of  the  costs  and  expenses  attending 
the  proceedings,  &c.  being  directed  to  be 
paid  out  of  the  principal  sum  and  interest 
found  due  to  the  mortgagee,  the  same 
might  be  ordered  to  be  paid  by  the  as- 
signees of  the  bankrupt  mortgagor,  out  of 
his  estate  ;  but  it  appearing  that  the  order 
already  made  had  been  drawn  up  and 
passed,  the  application  stood  over  for  the 
presentation  of  a  new  petition  in  the 
matter. 

A  new  petition  having  accordingly  been 
presented,  on  the  29th  of  Jtme  1841 — 

Mr.  Mylne  submitted  that  the  order  of 
his  Lordship,  as  it  had  been  drawn  up,  was 
erroneous  as  to  the  payment  oi  the  co^ts 
and  expenses  thereof,  and  consequential 
thereon,  and  of  the  petition  ;  and  that  the 
assignees  of  the  mortgagor,  who  sought 
the  benefit  to  arise  from  the  order,  ought 
to  pay  the  costs  and  expenses  thereof; 
that  the  case  was  analogous  to  that  of 
infant  heirs  of  a  mortgagee,  where  the 
costs  and  expenses  of  the  order  for  a  re- 
conveyance were  borne  by  the  mortgagor. 
The  cases  cited  were — 

Ex  parte  Richards,  1  Jac.  &  Walk.  264. 

Ex  parte  Tutin,  S  Ves.  &  Bea.  149. 

Ex  parte  Pearse,  Turn.  &  Russ.  925*  - 

Ex  parte  Cant,  10  Yes.  554. 
It  app^red  that  previously  to  the  ap- 
plication being  originally  made  to  the  Lord 
Chancellor,  there  had  been  an  understand- 
ing between  the  respective  solicitors  of  the 
two  parties,  that  the  whole  of  the  costs  of 
the  petition,  and  the  order,  and  consequen- 
tial thereon,  should  be  paid  by  the  as- 
signees, the  friends  of  the  lunatic  mort- 


gagee co-opemting  in  the  prosecution  of 
the  inquiries  directed  by  the  reference. 

Mr,  Spence,  for  the  ass^nees,  having 
assented  to  the  existence  of  the  understand^ 
ing  mentioned,— 

The  Lord  CHAiicBLi.oft  said,  that,  if  such 
were  the  state  of  the  case,  the  principal 
question  did  not  arisen  His  Lordship  fur« 
ther  observed,  that  he  could  notimderstand 
the  case  of  Ex  parte  Richards,  which 
appeared  to  create  a  distinction  between 
the  case  of  a  lunatic  who  was  a  n^ere  dry 
trustee,  and  the  case  of  a  lunatic  mortgagee ; 
and  also  added,  that  the  original  order 
ought  not  to  have  been  made  ex  parte,  the 
lunatic's  interest  being  materially  affected 
thereby.  The  order,  as  varied  and  finally 
drawn  up,  provided  for  the  payment,  out 
of  the  bankrupt's  estate,  of  the  costs  of  the 
former  application,  and  of  the  application 
to  vary  the  original  order,  and  any  other 
costs  and  expenses  properly  incurred  in 
the  matter  relative  to  the  said  mortgage 
and  the  reconveyance  of  the  estate. 


.} 


DORNFORD  V,  DORNFORD. 


M.R. 

July  IS 

Will — Estate  Tail  in  Money  to  be  invested 
in  Land—so  ^  40  Geo.  S.  c.  56. 

Certain  funds  nere  brought  into  court,, 
which  had  been  directed  by  a  testator  to  be 
invested  in  lands  to  be  settled  upon  A,  ttt 
tail,  subject  to  the  payment  of  an  annuity* 
An  order  had  been  made  upon  a  petition 
presented  by  A,  that  a  sufficient  sum  to  an^ 
swer  the  annuity  shmdd  be  set  apart,  and  that 
the  residue  of  the  fund  should  be  paid  to 
him : — Held,  upon  the  death  of  the  onntit- 
tant,  that  A.  had  elected  to  take  the  whole 
fund  as  money,  thereby  barring  the  entail^ 
and  that  A*s  executors  were  entitled  to  the 
sum  winch  had  been  Ht  apart  for  the  ma^ 
nmty. 

A  testator,  by  a  codicil  to  his  will,  dated 
in  May  1797,  bequeathed  a  sum  of  5,000L 
to  the  plaintiff,  James  William  Dornford, 
the  eldest  son  of  his  eldest  brother,  to  be 
disposed  of  according  to  the  directions  in 
his  will,  subject  to  the  payment  of  an  an- 
nuity of  50L  per  annum  to  a  lady  during 
her  life.     The  provisions  in  the  will  were 
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held  by  the  Court,  to  direct  that  this  money 
should  be  laid  out  in  land,  to  be  settled 
upon  vthe  plaintiff  in  tail.  The  testator 
died  shortly  afterwards. 

In  January  1807,  tlie  plaintiff*  presented 
a  petition  in  the  cause,  by  which  he  stated 
that  he  was  desirous  that  certain  payments 
should  be  made  out  of  the  funds  in  court, 
and  that  an  appropriation  should  be  made 
of  1,666/.  Idf.  4d,,  31.  per  cents.,  to  meet 
the  annuity  of  50/.,  and  that  he  elected 
and  was  desirous  that  the  residue  should 
be  paid  to  him  in  money ;  and  he  thereby 
prayed,  that  the  necessary  directions  might 
be  given  for  these  purposes,  and  that  upon 
the  death  of  the  annuitant,  any  person  in- 
terested in  the  said  1,666/.  1 3s.  4d.,  31. 
per  cents.,  might  be  at  liberty  to  apply  to 
the  Court  respecting  the  same,  as  they 
should  be  advised.  An  order  was  made 
according  to  the  prayer  of  the  petition. 

The  plaintiff*  made  his  will  in  July  1811, 
and  thereby  referred  to  the  funds  in  court,- 
which  had  been  appropriated  to  answer 
the  annuity,  and  then  continued,  that  in 
case  he  had  power  to  dispose  thereof  by 
will,  he  wished  that  money  to  be  equally 
divided  among  his  brothers  and  sisters. 
He  died  soon  afterwards,  without  having 
been  married,  and  the  annuitant  died  in 
Klarch  1841. 

A  petitioli  was  now  presented  by  the 
exequtors  of  the  plaintiff*,  praying  for  a 
transfer  to  them  of  the  1,666/.  I3s.  4d. 

Mr.  Pemherton  and  Mr.  Toller  appeared 
for  the  petitioners,  and 

A/r.  O*  Turner  and  Mr.  Ellison^  for 
Josiah  Dornford,  one  «f  the  defendants, 
who  was  named  in  the  will  as  tenant  in 
tail  in  remainder,  expectant  upon  the  de-  * 
cease  of  the  plaintiff'  widiout  issue.  A 
question  was  raised,  whether  the  petition 
of  the  plaintiff*  in  1807,  and  the  order  which 
was  made  upon  it,  operated  to  bar  the  en- 
tail ;  that  the  plaintiff*  elected  to  take  the 
residue  of  the  funds  as  money,  and  there- 
by barred  the  entail  in  that  part :  but  that 
the  interests  of  all  parties  in  the  funds 
which  were  set  apart  to  answer  the  annuity, 
were  not  aff*ected  by  that  proceeding.  The 
following  cases  were  referred  to : — 

In  re  Lord  Somerville,  2  Sim.  &  Stu. 
470;  s.c.  4  Law  J.  Rep.  Chanc.  133. 
In  re  Peyton^  5  Runs.  5. 


The  Master  or  the  Rolls  said,  that 
the  annuity  would  have  been  a  charge  upon 
all  the  lands,  if  the  money  had  been  laid 
out  in  land ;  and  that  the  disposition  which 
had  been  made  of  the  fund,  was  contrary  to 
the  directions  of  the  will,  and  could  not  have 
been  properly  made,  unless  the  plaintiff 
had  been  dealing  with  it  as  his  own  fund. 
He  therefore  thought  the  plaintiff*  had  so 
dealt  with  the  monies  which  were  in  court, 
as  to  have  made  an  election  to  take  them 
as  money  ;  and  that  the  prayer  of  the 
petition  must  be  granted. 


.4.   \ 


BLEWITT  0.  ROBERTS. 
BLBWITT  V.  STAUFFERS. 


L.C. 

Aug 

Will  —  Construction  —  Annuity  —  JwU 
Tenancy — Tenancy  in  common. 

Ay  by  will,  gave  to  B.  an  annuity  of 
600/.  per  annum^for  U/e,  but  not  to  be  UabU 
to  the  controul  of  any  husband^  to  be  paid 
quarterly,  from  time  to  time,  on  her  receipt 
only^  4*^*>  ^"^  after  her  death,  the  said 
annuity  to  be  equally  divided  between  ax 
persons  named  in  the  will,  or  the  survivors 
or  survivor: — Held,  that  the  five  of  such  six 
persons  who  survived  B.  took  an  annuity  of 
600/.  as  tenants  in  common,  and  not  as  joint 
tenants,  and  were  not  entitled  an  A*s  death 
to  receive  a  sum  of  money  that  would  be 
sufficient  to  raise  the  annuity  of  600/. 

The  cause  came  on  to  be  heard  before 
his  Honour  the  Vice  Chancellor  on  the 
17th  of  March  1840,  and  one  question  was 
as  to  the  proper  construction  of  the  follow- 
ing clause  contained  in  the  will  of  Edward 
Blewitt,  viz. — 

'*  I  give  to  my  said  wife,  Rachael  Blewitt, 
600/.  per  annum,  for  her  life,  but  not  to 
be  liable  to  the  controul  of  any  future  hus- 
band, but  to  be  paid  quarterly,  fro)n  time 
to  time,  to  her,  on  her  receipt  only,  and 
not  to  be  subiect  to  any  debts,  or  assign- 
ments ;  and  after  her  death  the  said  annuity 
to  be  equally  divided  between  Ann  Rogers 
Blewitt  (afterwards  Stauffers),  Thomas 
Rogers  Blewitt,  Henry  Blewitt,  Georgians 
Blewitt,  Byron  Blewitt,  and  Oscar  Blewitt, 
or  the  survivors  or  survivor." 

Henry  Blewitt  died  during  the  lifetime 
of  Rachael  Blewitt,  and  CHcar    Blewitt 
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sorvived  Rachael  Blewitt,  bat  died  shortly 
after  her. 

His  Honour  decided,  that  so  much  money 
as  was  suflDcient,  by  the  interest  thereof, 
to  raise  the  annual  sum  of  600/.  became 
absolutely  .  divisible  in  equal  shares 
amongst  A.  R.  Stauffers,  Thomas  Rogers 
Blewitt,  Georgiana  Blewitt,  Byron  Blewitt, 
and  Oscar  Blewitt,  as  the  survivors  of  the 
six  persons  named  in  the  will ;  and  that 
Henry  Blewitt's  share  became  vested  in 
his  five  surviving  brothers  and  sisters,  as 
joint  tenants. 

The  plaintiff,  Reginald  James  Blewitt, 
iq>pealed  from  his  Honour's  decision. 

Mr^  J.  Wigram  and  Mr.  Macdofmellf  in 
support  of  the  appeal,  cited — 

Savory    v.   Dyer^    Dick/   162 ;    s.   c. 

Arabl.  70. 
Naylor  v.   Winch,  1  Sim.  &  St.  555  ; 

s.  c.  2  Law  J.  Rep.  Chanc.  132. 
Jones  y.  Randall,  1  Jac.  &  Walk.  100. 

Mr,  Jacob,  Mr,  Oirdleslone,  Mr,  O, 
Richards,  and  Mr,  Loflus  Wigram,  for  the 
respondents,  cited — 

EUony,  Shephard^  1  Bro.  C.C.  5S2. 

Stretch  v.  Watkms,  1  Mad.  253. 

Clough  y.  Wynne,  %  Mad.  188. 

The  Lord  Chancelloe. — The  first  gift 
is^  600/.  per  annum  to  the  testator's  wife 
for  her  life,  and  after  her  death  the  said 
annuity  to  be  equally  divided  between  the 
six  persons  named,  or  the  survivors  or 
survivor.  The  Vice  Chancellor  has  de- 
cided that  the  six  persons  are  entitled, 
after  the  death  of  the  widow,  to  so  much 
three  per  cents,  as  would  produce  600/. 
per  annum.  His  Honour  is  made  thus  to 
express  himself: — "  I  have  always  thought 
that  if  there  be  a  gift  simply  of  100/.  a 
year  to  A,  it  is  a  gift  of  a  sum  which  shall 
be  sufficient  to  produce  100/.  a  year."(l) 

The  cases  that  were  referred  to  in  ar- 
gument before  me  do  not  appear  to  support 
that  proposition.  In  the  case  of  Clough  v. 
Wynne,  the  gift  was  of  the  interest  of  the 
residue  to  A.  for  her  life,  and  at  her  decease 

( 1 )  Vide  also  bit  Honour's  decision  to  that  effect 
in  Tweedale  v,  Tweedale,  9  Law  J.  Rep.  (n.s.) 
Chanc.  147,  which  was  adverted  to  bjhis  Lordship 
hi  the  judgment. 


the  same  to  go  to  the  plaintiff;  and  Sir 
Thomas  Plumer  held,  that  the  gifl  of  the 
interest  in  the  residue,  without  limitation, 
was  a  gifl  to  the  plaintiff  of  the  residue. 

In  Stretch  y.  fratkins,  it  was  an  unlimited 
gift  of  the  produce  of  stock :  a  very 
different  principle  applies  to  that  case,  an 
unlimited  gift  of  the  produce  of  the  stock 
necessarily  exhausting  the  whole  subject- 
matter. 

In  PhiUpps  y.  Chamberlaine  (2),  Lord 
Alvanley  thought  the  terms  used  in  the 
residuary  clause  were  sufficient  to  carry 
the  principal,  as  well  as  the  interest.  In 
Rawlifjis  v.  Jennings  {S),  Sir  Williltm  Grant 
relied  upon  the  expressions,  shewing  the 
intention  to  give  the  capital.  These  deci- 
sions are  all  founded  upon  the  general 
principle,  that  where  the  gifl  of  the  produce 
of  the  fund  is  without  limit  as  to  time,  it 
is  impossible  not  to  adopt  the  conclusion 
that  the  fund  itself  is  given ;  but  if  the 
expressions  are  to  be  considered  as  limited 
as  to  time,  such  limit  must  be  the  measure 
of  th&  gift.  A  gift  of  an  annuity  may  be 
for  any  period  of  years  ;  but,  in  the  ordi- 
nary acceptation  of  the  terms,  if  the  gifl 
amount  to  a  gifl  of  a  positive  annuity  of 
100/.  a  year,  no  doubt,  the  gifl  being  an 
annuity  to  the  donee  for  life,  it  is  a  gift  of 
as  many  hundred  pounds  as  the  donee 
should  live  years. 

In  Savory  v.  Dyer,  Lord  Hardwicjce 
says,  *'  If  one  gives,  by  a  will,  an  annuity 
not  before  existing,  to  A,  A.  shall  have  it 
only  for  life."  In  that  case,  %he  gift  was 
during  the  life  of  B ;  and  the  question  was, 
whether  the  annuity  had  ceased  by  the 
death  of  the  annuitant,  or  was  in  operation 
during  the  life  of  B.  It  is  singular  that 
no  other  case  has  been  referred  to,  in  which 
the  question  distinctly  arises  ;  but  in  Innes 
V.  Mitchell  (4),  there  is  a  decision  by  Sir 
William  Grant,  in  which  the  gifl  was  not 
dissimilar  to  the  present,  although  there 
were  in  that  case  provisions  more  strongly 
leading  to  an  inference  that  the  capitid 
sum  was  intended  to  be  given  ;  the  gift,  in 
that  case,  was  of  an  annuity  for  the  use  of 
A.  and  her  children,  to  be  paid  out  of  the 
general  effects  of  the  testator,  until  it 
was  convenient  to  the  executors  to  invest 

(«)  4  Ve8.51. 

(3)  t3  Ves.  S9. 

(4)  6  Ves.  464;  a.  c.  on  appeal,  9  Ves.  tit. 
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5,000/.  in  the  funds,  in  lieu  thereof,  for 
het  and  their  use,  and  to  the  longest  liver, 
subject  to  an  equal  division  of  the  interest, 
whilst  more  than  one  was  alive.  Sir  W. 
Grant,  and  Lord  Eldon  (on  an  appeal  from 
the  decision  of  Sir  W.  Grant),  held,  that 
the  annuity  determined  with  the  life  of  the 
survivor.  If  the  gifl  of  an  annuity  of 
100/.  to  A.  is  a  clear  gift  of  a  sum  sufficient 
to  produce  the  1007.  a  year,  there  was 
sufficient  in  the  case  of  Innes  v.  Mitchell 
to  give  to  the  mother  and  her  children  a 
sum  sufficient  to  produce  the  annuity  of 
100/.  a  year,  without  reference  to  the  pro- 
vision as  to  the  sum  of  5,000/.,  mentioned 
in  the  will  in  that  case ;  and  yet,  notwith- 
standing the  provision  as  to  the  sum  of 
5,000/.,  it  was  held  there  was  no  gift  of 
that  sum  of  money. 

It  has  been  stated,  that  it  was  the  course 
of  the  Court  to  secure  the  annuity  by  invest- 
ing a  capital  sum ;  but  if  a  testator  were 
.minded  to  give  10,000/.,  can  it  be  supposed 
that  he  would  set  about  his  object  to  give 
500/.  a  year  to  the  legatee,  without  men- 
tioning that  the  10,000/.  was  to  come  out 
of  the*  estate  ?  I  feel  no  disposition  to 
question  the  doctrine  laid  down  by  Lord 
Hardwicke,  and  followed  by  Lord  Eldon, 
in  the  cases  I  have  referred  to;  and  if  I 
did,  I  should  not  (if  I  thought  myself  at 
liberty)  depart  from  the  rules  established 
by  such  decisions.  The  petition  of  the 
plaintiff  contains  a  claim  on  the  part  of  the 
residuary  legatee  to  the  annuity  given  to 
Henry  Blewitt,  who  died  in  the  lifetime  of 
the  tenant  for  life ;  but  it  appears  to  me  the 
five  survivors  took  the  whole  600/.  per 
annum  as  tenants  in  common.  The  gift  is 
to  the  mother  for  life,  and  after  her  death 
to  the  children,  equally  to  be  divided  be- 
tween them,  or  the  survivor  or  survivors 
of  them.  The  sut>ject-matter  of  the  gift 
18  an  annuity  of  600/.,  and  the  period  of 
division  was  the  deadi  of  the  mother,  and 
at  that  time  there  were  but  five  children 
living. 

For  these  reasons,  it  appears  to  me  that 
the  Vice  Chancellor's  decision  must  be 
reversed ;  and  the  costs,  having  been  occa- 
sioned by  the  form  of  the  gift  contained  in 
the  will,  must  follow  the  usual  course,  and 
come  out  of  the  general  estate. 


.R.     \ 

14.  J 


SMITH  V,  LTSTSR. 


M 

July 

Receiver — Practice  —  Infant  Plaintiff-^ 
Dismissal  of  Bill, 

A  suit  was  instituted  in  the  name  and  for 
the  protection  of  two  infaniSf  and  a  receiver 
was  appointed  at  their  expense.  A  petition 
presented  by  one  of  them  on  attaining  twenty^ 
one,  prayiiig  that  the  receiver  might  be  dtS' 
charged  as  to  her  share  of  the  property  m 
question,  and  the  bill  dismissed  as  against 
her,  or  that  she  might  be  indemn^/ied  ogMmst 
future  expenses  of  the  siUt,  was  dismissed^ 
with  costs. 

This  bill  was  filed  by  two  infants,  by 
their  next  friend,  against  two  persons  who 
were  tenants  in  common  in  tail,  together 
with  the  infants,  of  certain  estates.  A 
decree  was  made  in  1 832,  and  a  receiver 
appointed.  The  receiver  was  directed  to 
pay  one- fourth  part  of  the  net  rents  to 
each  of  the  defendants ;  and  the  defendant 
Lyster  was  appointed  guardian  of  the  plain- 
tiffs, with  an  allowance  for  their  mainte- 
nance and  education.  The  expense  of  the 
receiver  was  defrayed  out  of  the  shares  of 
the  plaintiffs,  in  equal  moieties. 

Mary  Wilson,  one  of  the  plaintiffs,  at- 
tained twenty-one  on  the  27th  of  February 
1841.  The  other  plamtiff  continued  an 
infant.  Mary  Wilson  now  presented  a 
petition,  stating  that  she  was  desirous  of 
being  let  into  possession  of  the  rents  of  her 
one- fourth  of  the  estates,  and  of  having 
the  receiver  discharged  so  far  as  respected 
her  share ;  that  the  object  of  the  suit,  so 
fiir  as  related  to  the  petitioner,  having  been 
effected,  she  was  desirous  of  having  the 
same  dismissed  so  far  as  respected  her  in« 
terest  therein,  or  else  of  being  properly 
indemnified  against  any  future  expenses 
to  which  she  might  be  rendered  liable,  by 
the  same  being  further  prosecuted  in  her 
name  as  one  of  the  co-plaintiffs;  and  it 
prayed  accordingly,  that  die  receiver  might 
be  disdiarged,  and  that  the  petitioner  might 
be  let  into  possession  of  her  one- fourth, 
and  that  the  suit,  so  far  as  related  to  her 
interest  therein,  might  be  dismissed,  or 
else  that  she  might  be  properly  indemnified 
on  the  behalf  of  the  plaintiff  Smith,  or  his 
next  friend,  against  any  cqsts,  charges  or 
expenses,  which  she  might  be  put  unto  or 
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incQT,  for  or  by  remton  of  her  name  being 
eondnued  or  made  use  of  as  a  co-plaintiff 
with  Smith. 

Mr,  E,  R.  Daniel  appeared  in  support 
of  the  petition,  and 

Mr.  Leach  for  the  defendant  Smith. 

The  Master  op  the  Rolis  said,  that 
the  suit  was  instituted  for  the  benefit  and 
protection  of  both  the  infants,  and  that  the 
object  of  the  suit  was  not  effected  until 
both  the  infants  attained  twenty- one;  and 
his  Lordship  dismissed  the  petition,  with 
costs. 


.} 


MOORE  i;.  VINTEK. 


v.c. 

May  31 

Triist—Stat.  1  fVill.  4.  c.  60.  ss.  8,  19, 
and  24 — Husband  and  Wife — Trustee  last 
seised — Evidence — Affidavit, 

A  woman^  who  was  sole  trustee  for  sale  of 
real  property,  married  a  man  who  absconded 
and  was  not  afterwards  heard  of  up  to  the 
hearing  of  the  cause.  The  Court  decreed  a 
sale,  and  that  the  husband  should  be  declared 
a  trustee,  witfdn  the  stat,  11  Geo,  4.  ^ 
1  Will.  4.  c.  60.  s.  19;  but  refused  to  ap- 
point a  person  to  convey,  in  his  own  room, 
under  sect.  8,  the  husband  not  being  the 
trustee  last  known  to  have  been  seised, 
ituumuch  as  there  was  a  joint  seisin  in  the 
husband  and  wife. 

Proof  of  search  for  a  trustee,  under  the 
2Uh  sect,  of  the  slat.  11  Geo.  4.  ^  1  Will.  4. 
c.  60,  may  be  given  at  the  hearing  of  the 
cause  by  t^fidavit, 

K.  Bridge,  the  testator,  after  giving  a 
trifling  legacy,  and  directing  payment  of 
his  debts  out  of  his  real  estates,  in  case  his 
personalty  should  be  deficient,  and  after 
appointing  Esther  Gregson,  who  was  the 
daughter  of  his  wife,  J.  Lee,  and  R.  Bli- 
xard,  executrix  and  executors  of  his  will, 
gave,  devised,  and  bequeathed  all  the 
residue  of  his  real  and  personal  estate  unto 
and  to  the  use  of  the  said  Esther  Gregson, 
J.  Lee,  and  R.  Blizard,  their  heirs,  execu- 
tors, administrators,  and  assigns,  according 
to  the  nature  of  the  property,  upon  trust, 
to  sell  the  same  ii^  such  manner  and  at 
such  times  as  they,  or  the  survivors  or 
New  Series,  X. — Chanc. 


survivor  of  them  should  think  fit,  and  after 
paying  the  expenses  of  the  sale,  upon  trust 
to  invest  the  produce  in  the  funds,  and 
pay  the  dividends  to  the  testator's  wife 
E.  Bridge,  for  her  life,  and  after  her  de- 
cease, upon  trust,  to  stand  possessed  of 
the  said  funds  and  securities,  and  the  divi- 
dends thereof,  in  trust  for  the  testator's 
three  children.  Knight  Bridge,  Mary 
Moore,  and  Elizabeth  Beeson,  and  forbid 
wife's  two  children,  Elizabeth  Mills  and 
the  said  Esther  Gregson,  in  equal  shares ; 
and  in  case  any  of  the  said  legatees  should 
die  without  issue,  in  the  lifetime  of  the 
tenant  for  life,  his  or  her  share  to  go  to 
the  others  of  them.  '  Knight  Bridge,  the. 
testator's  son,  died  without  issue  in  the 
testator's  lifetime. 

The  testator  died  in -January  1836.  His 
widow  remained  in  possession  of  the  real 
estate,  during  her  life,  and  died  in  August 
1837.  In  February  183G,  E.  Bridge,  tlie 
widow,  alone  proved  the  testator's  will. 
The  other  executors  did  not  renounce  pro- 
bate, but  they  never  interfered  in  the  tes- 
tator's affairs,  and  they  executed  a  deed 
of  disclaimer  of  the  trusts  of  the  real 
estate.  In  July  1836,  E.  Bridge  married 
Thomas  Vinten,  who,  in  December  1837, 
abscondeil,  taking  with  him  a  considerable 
sum  of  money,  part  of  the  trust  property, 
and  had  never  since  been  heard  of.  It 
appeared  that  part  of  the  testator's  real 
estate,  which  consisted  of  several  houses 
and  gardens,  had  been  sold  since  Mrs. 
Vinten's  marriage,  and  that  the  money  had 
been  received  by  her  husband.  The  object 
of  the  bill  was  to  have  the  remainder  of 
the  property  sold,  and  the  produce  secured 
for  the  legatees.  The  cause  now  came  on 
for  hearing,  and  in  support  of  the  case 
made  by  the  bill,  as  to  the  absconding, 
continu^  absence,  and  impossibility  of 
finding  the  husband,  the  wife's  answer,  and 
also  an  affidavit  of  search  was  tendered. 
The  question  was,  what,  order  coutd  be 
tnade  with  reference  to  the  execution  of 
the  trust  for  sale.  ^ 

Mr.  Wakefield  and  Mr.  Collyer,  for  the 
plaintiff.-*— The  husband,  being  a  trustee 
within  the  19th  sect,  of  the  11  Geo.  4.  8c 
1  Will.  4.  c.  60,  it  is  competent  for  the 
Court,  under  the  24th  section,  to  receive 
proof,  by  affidavit,  that  the  husband  can- 
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not  be   found — De  Crespigny  v.   Kiison 

(0- 

[The  Vice  Chancellor. — There  is  no 
doubt  that  the  affidavit  may  be  read  for 
that  purpose.  The  practice  was  settled  in 
De  Crespigny  v.  Kttson.'] 

Then  the  husband  being  a  trustee  within 
the  meaning  of  the  act,  and  it  being  un- 
knowlf  whether  he  be  living  or  dead,  the 
Court  will  appoint  a  person  to  convey  in 
his  room,  under  the  8th  section  ;  and  will 
do  so  by  the  same  decree,  which  declares 
him  to  be  a  trustee  (S).  That  a  person 
who  is  merely  a  trustee  by  operation  of 
law,  and .  who  cannot  be  found,  may  be 
declared  a  trustee  under  the  act,  for  the 

(1)  V.C.  August  S»  Dec.  11,  1840.  not  reported. 
The  case  was  as  follo^rs: — Bj  a  settlement  made 
upon  the  msrriag^  of  Sir  W.  De  Crespigny  and 
Dame  Sarah,  his  wife,  several  sums  of  monej  were 
settled  upon  them  for  their  lives,  with  remainder 
as  they  uiould  appoint.  Part  of  these  sums  was 
appointed  to  the  petitioner,  bj  deed,  and  another 
sum  was  afterwu^s  bequeaUied  to  him,  by  the 
will  of  Sir  W.  De  Crespigny.  The  whole  was 
settled  on  the  marriage  of  the  petitioner  and  his 
wife,  for  their  benefit,  and  that  of  the  children  of 
the  marriflge.  One  of  the  truatees  of  the  latter 
settlement  was  out  of  the  jurisdiction,  and  could 
not  be  aerved  with  process,  and  the  funds  being 
readv  to  be  paid  to  the  truatees,  a  auit  was  insti- 
tuted for  the  appointment  of  new  truatees.  The 
evidence  of  the  absence  of  and  inquiry  for  the  tms- 
tee  consisted  of  affidavits  of  that  fact  The  Vice 
Chancellor,  when  the  case  was  first  mentioned, 
said,  it  was  material  also  to  produce  the  deed  by 
which  the  absent  person  was  appointed  trustee. 

Aug.  3,  1840.  — Mr.  B«theU  and  Mr,  Abraham, 
for  the  plaintiffs,  stated,  that  the  trust-deed,  ap- 
pointing the  absent  party,  and  also  the  original 
settlement,  were  ready  to  be  produced.  The  YicB 
Chancellor  thereupon  made  the  order  for  the 
appointment  of  new  trustees,  and  referred  it  to  the 
Master  for  that  purpose,  and  also  to  settle  the  deed 
of  assignment. 

Dec.  11,  1840,  the  Msster,  having  approved  of 
trustees,  a  petition  was  presented,  praying  that  it 
might  be  referred  to  the  same  Master  to  settle 
the  deeds  necessary  for  assigning  and  vesting  the 
trust  funds  in  such  new  trustees  -,  and  that  the  said 
Master,  or  such  other  person  aa  the  Court  should 
direct,  might  be  appointed  to  execute  the  deeds  in 
the  place  of  the  absent  defendant  Mr.  BethtU 
suggested  that  there  might  be  a  peculiarity  in  the 
circumstances,  inasmuch  as  some  of  the  trust  pro- 
perty might  not  be  of  a  nature  to  be  properly  trans- 
ferable by  assignment — (Price  v.  Dewhurst,  8  Law 
J.  Rep.  (N.s.)  Chanc.  267).  He  proposed  to  take 
the  order  appointing  a  person  to  execute  a  proper 
deed  of  assignment  of  such  of  the  property  as  was 
properly  the  subiect  of  aasignment  The  Vice 
Chancellor  made  the  order. 

(f )  See  Walton  o.  Nerry,  6  Sim.9t8* 


sole  purpose  of  appointing  a  person  to  con- 
vey in  his  room,  under  the  8th  section,  is 
apparent  from  Beale  v.  Ridge  (3). 

Mr,  G,  Richards  and  Mr,  Selwyn,  for 
the  wife  and  other  defendants. 

The  Vice  Chancellor. — I  doubt  whe- 
ther you  can  bring  the  husband  within  the 
8th  section  of  the  act.  In  order  to  do  this, 
you  must  shew  that  he  is  the  trustee  **  last 
known  to  have  been  seised,"  but  here  there 
is  a  joint  seisin  in  the  husband  and  wife. 
You  had  better  simply  take  a  decree  for 
sale,  and  let  the  husband  be  declared  a 
trustee  within  the  meaning  of  the  act.  It 
is  possible  that,  before  you  come  for  a  con- 
veyance, some  circumstances  respecting 
him  may  come  to  your  knowledge  which 
will  remove  all  further  difficulty. 


V.C. 
June  3 
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HEMINGWAY  V.  FERNANDKS. 


Practice. — Amended  Bill —  Time /or  an- 
swering — Replication —  Costs, 

After  the  expiration  of  set)fn  weeks  from 
the  time  of  filing  an  amended  bill,  t/*  the 
defendant  does  not  put  in  his  answer,  or 
obtain  an  order  for  further  time  to  answer, 
the  plaintiff  has  the  option  ofproceedimg  by 
process  of  contempt,  or  of  filing  his  replica" 
tion ;  and  \fthe  defendant,  after  replicaiiom, 
desires  to  put  in  an  answer,  he  must  pay  the 
costs  of  the  motion  for  that  purpose. 

After  answer  to  the  original  bill,  the 
plaintiff  amended  his  bill,  the  order  to 
amend  being  drawn  up  in  the  usual  form, 
without  inserting  the  words  ''requiring  no 
further  answer  from  the  defendant"  (1); 
and  the  common  subpoena  to  answer  was 
served  upon  the  defendant.  The  amended 
bill  was  filed  on  the  1st  of  March,  and  the 
defendant  appeared  on  the  1 1th  of  March. 
No  answer  being  put  in  to  tlie  amended 
bill,  the  plaintiff,  on  the  1st  of  May,  filed 
his  replication,  and  served  a  subpoena  to 
rejoin.  A  motion  was  now  made,  on  be- 
half of  the  defendant,  that  he  miglit  be  at 
liberty  to  file  his  answer  to  the  amended 
bill,  notwithstanding  the  replication. 

(3)  4  You.  &  C.  t48,  n. 

( 1 )  See  Boddington  v,  Woodley,  8  Law  J.  Rap. 
(n.s.)  Chano.9. 
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Mr,  K,  Brucff  for  the  defendant. — The 
plaintiff  cannot,  if  he  takes  the  order  to 
amend  in  this  form,  proceed  further,  with- 
out getting   in   the   defendant's    answer. 
There  is  no  intimation  that  time  would  not 
be  given  to  the  defendant  to  answer ;  and  at 
the  time  the  replication  was  filed,  he  was 
in  fact  collecting  information  for  that  pur- 
pose.    It  was  an  irregularity,  Hierefore,  to 
file  the  replication,  and  the  plaintiff  must 
pay  the  costs  of  this  motion  to  set  it  right. 
Mr,  Btihell  and  Mr,  Shadwell^  for  the 
plaintiff. — It  is  immaterial  for  this  purpose 
whether  a  further  answer  was  required  by 
the  plaintiff  or  not.     The  defendant  had 
die  time  allowed  for  answering ;  and  the 
plaintiff,  af^er  waiting  more  tlian  the  seven 
weeks,   chose  to  go  on  with    the  cause. 
There  is  no  principle  or  rule  of  practice  to 
prevent  him   from   thus   proceeding;    he 
had   the  option  of  taking  out  process  of 
contempt,  or  of  filing  a  replication.     He 
considered  a  further  answer  as  of  no  value, 
and  adopted  the  latter  course — 

Carr  v.  Paulett,  7  Sim.  142  ;  s.  c.  4 

Law  J.  Rep.  (n.s.)  Chanc.  1. 
James  v.  Creswick,  7  Sim.  144. 
Walmiley  v.  Froude^  1  Rnss.  &  M.  8.14. 
Mr.  K,  Bruce,  in  reply. — If  the  defen- 
dant had  been  informed  that  no  answer 
was  required,  he  would  have  known  that 
his   answer  must  be  put  in  within  eight 
days,  or  the  plaintiff  would  be  at  liberty 
to  go  on.     I'he  rule  giving  seven  weeks 
to  answer  has  no  application ;  if  the  re- 
plication was  right,  it  might  have   been 
filed  the  next  moment  after  the  amend- 
ment of  the  bill.     The  defendant  is  under 
no  rule  that  he  shall  not  put  in  any  answer 
unless  within  seven  weeks. 

The  Vice  Chancellor. — I  do  not  think 
the  cases  which  have  been  referred  to  are 
applicable  to  this  question.  In  Carr  v. 
Paulett,  the  bill  was  ordered  to  be  taken 
pro  confesso  in  December  1 888,  and  it  was 
not  until  the  month  of  November  1884, 
that  the  defendant  applied  for  liberty  to 
put  in  his  answer.  The  other  case  was  a 
case  upon  the  statute,  which  allows  only 
twenty-eight  days.  The  present  case  ap- 
pears to  me  to  be  new.  There  is  no  doubt 
that  the  Court  must  give  the  defendant  the 
opportunity  of  putting  in  his  answer ;  the 
question  therefore  is  only  one  of  costs.   If 


the  defendant  did  not  put  in  his  answer 
within  the  seven  weeks,  and  did  not  at  the 
expiration  of  seven  weeks  take  out  any 
oraer  for  further  time  to  answer,  I  think 
the  plaintiff  was  then  at  liberty  to  file  his 
replication.  If  the  seven  weeks  is  not  to 
be  the  time  for  answering,  what  time  is  to 
be  given?  It  is  obvious  there  must  be 
some  definite  time.  I  think  the  plaintiff 
was  regular.  The  defendant  must  have 
liberty  to  file  his  answer,  but  he  must  pay 
the  costs  of  the  motion. 

Order :  the  defendant  to  be  at  liberty 
to  file  his  answer  mthin  one  week; 
plaintiff  to  be  at  liberty  to  have  the 
replication  taken  as  a  replication  to 
both  answers,  and  to  set  down  the 
cause  this  term.  Defendant  to  pay 
the  costs  of  the  motion^ 


V 
June 


SALVIDOE  V.  TUTTON. 


.C.     1 

le  5,   ) 

Practice, -^Service  of  Petition, 


It  is  irregular  to  serve  a  petition,  after  the 
petition  day  for  which  it  is  answered. 

The  petition  in  this  case  was  answered 
by  the  Lord  Chancellor,  on  the  22nd  of 
May,  for  the  next  day  of  petitions.  The 
next  day  of  petitions  was  the  24th  of 
May.  The  petition  was  not  served  until 
the  27th  of  May.  An  order  was  obtained 
to  advance  the  petition,  and  put  it  in  the 
paper  for  the  5Ui  of  June. 

Mr,  K,  Bruce,  for  the  petition. 

Mr,  Stinton  suggested  that  there  was  an 
objection  to  the  hearing  of  the  petition,  on 
the  ground  of  irregularity  in  the  service  ; 
it  being  after  the  day  for  which  the  peti- 
tion was  answered. 

Mr,  K,  Bruce,  in  reply,  argued,  that  the 
petition  not  having  been  set  down  or  heard 
on  the  day  for  which  it  was  answered, 
might  be  regularly  served  afterwards,  or 
otherwise  the  petition  must  be  answered  a 
second  time,  which  it  was  never  the  prac- 
tice to  do. 

The  Vice  Chancellor  said,  that  no 
order  could  be  made  on  the  petition,  upon 
the  service  after  the  day  for  which  it  was 
answered. 
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V.C.     1 

J  of        LINDSELL  V.  THACKER. 

Devise  —  Trust  —  "  Sole  Use  "  —  Legal 
Estate, 

A  devise  by  a  testator  of  all  his  proper ly, 
whatsoever  and  wheresoever,  to  his  wife,  **for 
her  sole  use  for  ever,**  does  not  pass  a  mere 
legal  or  trust  estate,  in  hereditaments,  in 
which  the  testator  had  no  beneficial  interest. 

Certain  copyhold  hereditaments,  part  of 
the  manor  of  St.  Ives,  were,  in  1782,  sur- 
rendered to  the  use  of  John  Thacker,  and 
Catherine  his  wife,  for  their  lives,  and  the 
life  of  the  survivor,  with  remainder  to  the 
use  of  the  heirs  and  assigns  of  such  survi- 
vor ;  and  Thacker  and  wife  were  thereupon 
admitted  accordingly.  In  the  year  1786, 
Thacker  contracted  with  J.  Lindsell,  de- 
ceased, for  the  absolute  sale  of  the  said 
copyhold  hereditaments,  and  the  purchase- 
money  having  been  duly  paid,  Thacker 
and  his  wife  (she  having  been  examined 
according  to  the  custom  of  the  said  manor) 
surrendered  the  premises  to  the  use  of 
Lindsell,  the  purchaser,  and  Margaret  his 
wife,  for  their  lives  and  the  life  of  the 
survivor,  with  remainder  to  the  use  of  the 
heirs  of  the  said  Margaret.  The  purchaser 
and  his  wife  were  duly  admitted  in  1786  ; 
and  John  Thacker,  the  vendor,  about  the 
same  time,  executed  a  bond  to  Lindsell, 
the  purchaser,  in  the  sum  of  2,000/.,  one 
condition  of  which  bond  was,  that  the  said 
John  Thacker  and  Catherine  his  wife, 
their  heirs,  executors,  or  administrators, 
and  all  and  every  person  claiming  under 
them  any  estate,  right,  title,  or  interest  in 
possession  or  reversion  in  or  to  all  or  any 
of  the  said  freehold  and  copyhold  premises, 
or  any  part  thereof,  by,  from,  or  under,  or 
in  trust  for  him,  her,  or  them,  should  at 
all  times  thereafter,  on  the  request  of  the 
said  John  Lindsell  and  Margaret  his  wife, 
their  heirs  and  assigns,  do  all  such  further 
acts  and  assurances  as  should  be  necessary 
for  efTectuaUv  surrendering,  releasing, 
conveying,  and  assuring  the  said  copyhold 
premises  unto  the  said  purchasers  thereof, 
their  heirs  and  assigns.  Lindsell  entered 
into  possession  of  the  premises,  and  con- 
tinued in  possession  until  his  death  in  1 834, 
when  the  plaintiff,  his  widow,  who  survived 
him,  entered  into  possession  of  the  same 


premises.  After  the  sale  to  Lindsell,  Ca- 
therine, the  wife  of  John  Thacker,  died, 
leaving  him  surviving ;  and  John  Thacker 
became  bankrupt,  and  obtained  his  certifi- 
cate. He  then  married  a  second  wife, 
Ann,  and  on  the  1st  of  January  1823,  after 
the  bankruptcy,  made  his  will  in  these 
words : — "I  hereby  give  and  bequeath  all 
my  property,  whatsoever  and  wheresoever 
the  same  may  be,  at  the  time  of  my  decease, 
unto  my  loving  wife,  Ann  Thacker,  for 
her  sole  use,  for  ever  ;  and  I  also  further 
appoint  my  affectionate  and  loving  wife, 
Ann  Thacker,  whole  and  sole  executrix  to 
this  my  last  will ;  and  1  further  declare 
and  appoint  Henry  Markland  and  Edmund 
Pell  Sharpe,  executors  in  trust,  to  this  my 
last  will.'*  John  Thacker  died  in  1823, 
leaving  his  wife,  the  defendant,  Ann 
Thacker,  surviving.  The  bill  stated  the 
above  facts,  and  prayed  that  the  defendant, 
Ann  Thacker,  might  be  decreed  to  come 
in  and  be  admitted  tenant  to  the  said  copy- 
hold hereditaments,  and  thereupon  to 
surrender  the  same  to  the  lord,  so  that 
seisin  thereof  might  be  given  to  the  plain- 
tiff, or  such  person  or  persons  as  she  might 
appoint  in  fee,  according  to  the  custom  of 
the  manor.  The-^efendant  demurred ;  and 
the  question  was,  whether,  to  make  a  good 
title  to  the  copyhold  premises,  it  was  neces- 
sary that  the  defendant,  Ann  Thacker,  as 
devisee  under  her  husband's  will,  should 
execute  a  release  of  the  premises,  or  any 
legal  estate  therein,  to  the  plaintiff,  the 
surviving  purchaser. 

Mr,  K.  Bruce  and  Mr,  Willcock,  in  sup- 
port of  the  bill. 

Mr,  James  Russell  aixd  Mr,  Romilly,  for 
the  demurrer. 

The  cases  cited  were — 

Adamson  v.  Armitage,  19  Ves.  416. 

Ex  parte  Ray,  1  Madd.  199. 

Ex  parte  Brcttell,  6  Ves.  577. 

Lord  Braybroke  v.  Inskip,  8  Ves.  417. 

Roe  d.  Reade  v.  Reade,  8  Term  Rep.  118. 

White  V.  Vitty,  2  Russ.  484. 

Ex  parte  Marshall,  9  Sim.  55^  ;  •*  c.  8 

Law  J.  Rep.  (n.s.)  Chanc.  187. 
Ex  parte  Shaw,  8  Sim.   159;  s.  c  5 

Law  J.  Rep.  (n.s.)  Chanc.  378. 
Ex  parte   Whittaker  in  re  DanUt  1 

Saund.  Uses,  359,  n. 
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The  Vice  Chancellor. — I  am  of  opi- 
nion, that  the  deraurrer  ought  to  be  allow- 
ed, and  for  this  reason — the  rule  laid  down 
in  the  case  of  Lord  Braybfoke  v.  Inskip,  I 
take  to  be  that  which  must  guide  me.  That 
general  words  in  a  devise  will  have  the 
efiect  of  carrying  the  real  trust  estate,  as 
well  as  the  real  estate  in  which  the  testator 
is  beneficially  interested,  unless  you  find 
something  to  shew  that  the  intention  of 
the   testator  was,   either  that    the  estate 
devised  shall  be  bene6cially  enjoyed  by 
the   devisee,  or  shall  not  be  beneficially 
enjoyed  by  the  devisee.     Thus,  in  a  cai^e 
where  the  devise  is  of  all  the  real  estate 
to  a  devisee,  in  trust,  to  sell  and  take  the 
proceeds,  there  clearly  a  mere  dry  legal 
estate  cannot  be  meant  to  pass.  So,  where 
there  is  a  gift  to  one  for  life,  with  remain- 
der over,  that  is  a  mode  of  disposition  in- 
consistent with  the  taking  of  a  mere  dry 
l^al  estate.     In  this  case,  if  the  testator 
had  simply  given  the  estate  to  his  wife  and 
her  heirs  for  ever,  it  would  have  passed 
the  legal  estate ;  so,  if  given  to  her  in  any 
general  words,   amounting   to   the   same 
thing  only,  I  apprehend  the  legal  estate 
would   have  passed,    according    to  what 
Lord  Eldon   says  in  Lord  Braybroke  v. 
Jnskip,  where  he  speaks  of  Ex  parte  Bret- 
tell,  and  says : — "I  q^rtainly  did  not  mean 
to  be  understood  to  put  anything,  as  I  am 
now  understood  at  the  bar  to  have  done, 
upon  the  expression  that  it  was  given  to 
the  use  and  behoof  of  the  party.     I  agree, 
that  giving  to  a  man,  his  heirs  and  assigns, 
is  perfectly  the  same.     But  I  meant,  that 
I  Uiought  1  could  collect,  that  the  testator 
intended  to  give  that  individual  a  property, 
which  he  could  enjoy  as  beneficially  as 
that  property  that  was  his  own.*    I  desire, 
therefore,  not  to  be  understood  to  put  that 
opinion  upon  any  such  words,  except  so 
far  as  I  could  collect  the  intention  from 
the  will ;  calling  in  aid  the  particular  situ- 
ation of  the  devisee.     My  meaning  was 
only,  that  it  may  be  a  circumstance  upon 
the  intention,   that  the   testator  did  not 
mean  a  mere  dry  trust  estate,  and  not  in 
a  beneficial  sense  altogether  his,  should 
pass  as  his,  under  general  words ;  when, 
if  it  did,  it  was  incapable  of  such  a  large 
species  of  enjoyment  as,  upon  the  whole 
will,  he  intended  to  give  in  every  part  of 
the  property."    Then  here,  the  testator 


has  not  merely  given  it  to  his  wife,  with 
words  of  amplitude,  but  he  has  given  it  to 
her  in  a  particular  manner,  "  unto  my  wife 
for  her  sole  use  for  ever."  The  use  of 
the  word  sole  necessarily  implieis  "  sepa- 
rate" iise  ;  and  it  is  an  indication  that  the 
testator  meant  the  estate  which  he  devised 
to  her,  should  be  beneficially  enjoyed  by 
her.  If  I  find  the  intention  was,  that  the 
subject  of  the  devise  should  be  beneficially 
enjoyed,  I  am  bound,  by  the  decision  in 
Lord  Braybroke  v.  Inskip,  to  hold,  that 
this  is  a  sufficient  demonstration  of  the 
testator's  intention,  that  the  mere  dry  legal 
estate  shall  not  pass.  As  to  the  point, 
whether  the  heir  is  a  necessary  party,  it  is 
sufficient  to  say,  that  the  bill  is  filed  to 
have  an  execution  of  a  conveyance  by  the 
widow,  and  not  for  general  relief. 

Demurrer  allowed. 


V  C       1 

J      '     g        V        DAY  V,  DAVERON. 

Devise — Fee  Simple  or  Life  Estate  — 
"  Property,**  Construction  of. 

Devise  of  freehold  premises  by  testator  to 
his  fvifCf  for  her  sole  use  and  benefit,  and 
appointment  of  his  said  wife,  if  she  remained 
unmarried,  ^' sole  executrix  and  •  residuary 
legatee  to  all  other  property*  he  might  pos^ 
sess  at  his  decease : — Held,  to  pass  the  fee 
simple  to  the  wife  in  the  stud  freehold  pre" 
mises. 

Philip  Caley,  by  his  will,  made  in  1821, 
gave,  devised,  and  bequeathed  unto  his 
wife,  Sarah  Caley,  all  that  freehold  dwelling 
situate  in  the  East  India  Dock  Road,  in 
the  county  of  Middlesex,  in  the  occupa- 
tion of  S.  Kingsell,  with  all  the  garden 
ground  and  other  appurtenances  thereunto 
belonging ;  and  also  all  that  cottage  and 
stable  situate  at  the  back  part  of  the  last- 
mentioned  dwelling-house,  being  also  free- 
hold, for  her  sole  use  and  benefit  after  his 
decease.  And  he  also  gave  and  devised 
unto  his  said  wife,  Sarah  Caley,  for  the 
term  of  her  natural  life,  all  the  rents  and 
benefits  arising  from  a  dwelling-house  in 
the  said  East  India  Dock  Road,  let  on 
lease  to  J.  Walker.  And  he  also  gave  and 
devised  unto  his  said  wife,  Sarah  Caley, 
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all  his  household  goods,  plate,  linen,  china, 
and  wearing  apparel,  nevertheless,  if  his  said 
wife,  Sarah  Caley,  should  marry  after  his 
decease,  then  this  will  and  testament  should 
be  void,  and  of  no  effect,  but  the  whole  of 
the  above  property  should  become  the 
property  of  his  daughter  Ann  Caley,  during 
her  natural  life,  and  after  that  to  be  di- 
vided between  her  children,  if  there  should 
be  any  living ;  but  in  case  his  wife  Sarah 
remained  unmarried,  he  then  gave  and  be- 
queathed unto  his  daughter,  Ann  Caley,  the 
rents  and  profits  of  the  house  now  let  on 
lease  to  J.  Walker,  after  the  decease  of  his 
wife,  for  her,  Ann  Caley's  natural  life,  and 
to  her  children  if  she  should  have  any 
living ;  and,  if  not  any  living,  then  in  that 
case  he  gave  and  bequeathed  the  aforesaid 
dwelling-house  unto  the  children  of  W. 
Day,  and  the  children  of  J.  Crepin,  to  be 
equally  divided  amongst  them.  He  also 
appointed  his  wife,  Sarah  Caley,  provided 
she  remained  unmarried,  sole  executrix 
and  residuary  legatee,  to  all  other  property 
he  might  possess  at  his  decease ;  and  he 
desired  her  to  pay  to  Catherine  Corkhill, 
the  yearly  sum  of  1 0/. ;  and  concerning  his 
funded  property,  he  thereby  empowered  his 
said  wife  to  sell  out  sufficient  to  pay  all  his 
debts,  funeral  expenses,  &Cm  and  after  that 
he  gave  and  bequeathed  unto  his  said  wife 
the  one  half  of  what  should  remain,  for  her 
own  use  and  benefit,  the  other  half  he 
gave  unto  his  daughter  Ann  Caley,  to  be 
laid  out  in  a  government  annuity. 

The  testator's  said  wife  survived  him, 
and  did  not  marry  again.  She  died  in 
1838,  having  devised  the  freehold  pre- 
mises in  the  East  India  Dock  Road,  de- 
scribed in  the  will  of  the  testator  as  in  the 
occupation  of  S.  Kingsell,  with  the  garden 
ground  and  appurtenances,  to  the  plaintiflTs 
as  tenants  in  common  in  fee.  The  plain- 
tiffs contracted  to  sell  part  of  the  garden 
ground  to  the  defendant.  An  objection 
was  taken  to  the  title,  on  the  ground  that 
the  will  of  Philip  Caley  passed  only  a  life 
interest  in  the  premises  to  the  testatrix. 
To  a  bill  for  specific  performance  of  the 
contract,  the  defendant  demurred. 

Mr.  Wigram  and  Mr,  K,  Parker^  in  sup- 
port of  the  demurrer,  cited — 

Pog9<m  V.  Thomas,  6  Ring.  N.C.  337. 
Kellett  V.  KeUett,  3  Dow,  P.C.  «48. 


Mr.  K,  Bruce  and  Mr.  Pitman,  for  the 
bill,  were  not  called  upon. 

The  VicB  Chancellor. — The  case  is 
reasonably   plain.     I  can    only    wonder, 
that  there  should  have  been  thought  to  be 
anything  in  the  case  of  KeUett  v.  Kellett 
which  could  create  a  doubt.     The  heir-at- 
law  himself  only  claimed  the  benefit  of  the 
resulting  trust;  and  the  difficulty  raised 
was,  upon  the  words  in  which  the  testator 
expressed  himself,  in  what  was  insisted 
upon  as  a  residuary  clause :  he  said,  "  I 
also  ordain,  appoint,  and  devise  (certain 
persons)  executors  to  this  my  last  will  and 
testament,  also    my    residuary   legatees, 
share  and  share  alike,*' — not  saying  of  what. 
It  does  not  appear  what  was  done  upon  the 
certificate,  in  Pogsan  v.  Thomas.    On  the 
first  point,  the   Court  of  Common  Pleas 
no  doubt  held  rightly,  that  the  lands  in 
other  parishes  did  not  pass  under  the  gif^ 
of  lands  situate  at  Kesgrave ;  and,  on  the 
other  point,  they  might  have  considered 
the  g\h  of  the  residue  to  the  devisees, 
their  executors,  administrators,  and  assigns, 
as  pointing  exclusively  to  personal  estate. 
In  the  present  case,  the  testator  havii^ 
given  the  property  expressly  to  his  wife 
for  her  sole  use  and  benefit,   after  his 
decease,  he  gives  her  other  property  for 
her  life,  and  disposes  of  the  second  pro- 
perty by  a  gift  over  to  his  daughter  and 
her  children,  in  case  his  wife  died  unmar- 
ried, but  he  makes  no  disposition  over,  in 
that  event,  of  the  first  part  of  his  property. 
He  then  says, — **  I  also  appoint  my  wife, 
Sarah  Caley,  provided  she    remains  un- 
married, sole  executrix  and  residuary  lega- 
tee to  all  other  property  I  may  possess  at 
my  decease."     The  expression  "to"  all 
other  property,  has  the  same  effect  as  if 
he  had  said,  "  or*  all  other  property.  The 
word  "property,**  thus  placed, must  beheld 
to  carry  the  fee  simple  of  everything,  in 
which  that  interest  is  not  before  given  by 
the  will.     It  is  plain,  that  this  residuary 
clause  applies  to  real  estate,  for  the  testa- 
tor afterwards  goes  on  to  speak  of  his 
funded  property  as  of  a  distinct  thing.  As 
to  the  objection  which  has  been  taken,  that 
the  word  •*  property**  must  be  restricted 
to  mean  the  thing  given,  and  not  tlie  in- 
terest of  the  testator  in  it,  it  must  be  ob- 
served, that  the  testator  clearly  ^ises  the 
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word  "property"  in  both  senses,  in  the 
former  part  of  his  will,  where  he  says,  in 
the  event  of  the  marriage  of  his  widow, 
"the  whole  of  the  above  property  shall 
become  the  property  of  my  daughter." 
The  same  construction  must  be  given  to 
the  word,  where  it  occurs  in  the  residuary 
clause.  I  think,  the  will  of  Philip  Caley 
passed  a  fee  simple  to  the  testatrix  in  the 
premises  in  question. 

Demurrer  overruled. 


V 

June  10 


.C.      > 

10,15.3 


STRICKLAND  9.  STRICKLAND. 


Bill  of  Revivor  —  Plea  —  Demurrer  — 
Duplicity  —  Pleading — Parties  —  Contra^ 
dictory  Statements, 

The  original  biUf  for  the  administration 
of  the  estate  of  A^  staled,  that  B.  and  C. 
were  his  executors^  and  had  proved  his  will. 
The  bill  of  revivor  stated,  that  the  statement 
in  the  original  bill,  that  B,  had  proved  the 
will  of  A,  was  inaccurate ;  that  C,  alone  had 
proved  the  will;  that  C,  was  since  dead, 
having  appointed  B,  his  executor,  and  that 
B,  had  proved  C*s  will,  and  thereby  become 
his  personal  representative,  and  also  the 
legal  personal  representative  of  A,  and  had 
since  possessed  effects  of  both  A,  and  B. 

B,  by  plea  to  the  bill  of  revivor,  averred, 
that   in  the  lifetime,  and  since  the  death  of 

C,  he  (B)  renounced  probate  of  the  will  of 
A^  and  that  he  (B)  had  never  intermeddled 
with  the  estate  or  effects  of  A,  and  that  no 
personal  representative  of  A,  was  a  party : 
— Held,  that  the  statement  in  the  bill  of 
revivor  could  not  be  taken  as  ^placing  the 
statement  in  the  original  bill ;  that  the  state* 
ment  of  the  original  bill  could  only  be  dis" 
placed  by  amendment ;  and  that  the  objec- 
tion was  therefore  properly  taken  by  plea, 
and  not  by  demurrer. 

That  the  plea  averred  only  such  matter 
as  was  necessary  to  negative  the  statement 
that  B,  was  the  executor  of  A,  and  it  was, 
therefore,  not  double. 

This  was  a  bill  of  revivor,  which  stated, 
that,  in  May  1838,  the  plaintiffs  exhibited 
their  original  bill,  which  was  afterwards 
amended,  and,  as  amended,  was  against 
Sir  George  Strickland,  Eustachius  Strick- 


land, and  Charles  William  Strickland,  and 
which  bill,  as  amended,  stated,  that  Sir 
William  Strickland  made  and  published  his 
will,  dated  the  16th  of  October  1833, 
whereby  he  bequeathed  to  the  plaintiffs 
certain  legacies,  and  appointed  the  defen* 
dants.  Sir  G.  Strickland  and  Eustachius 
Strickland  executors  of  his  will ;  that  the 
testator  died  in  January  1 834,  and  that  his 
will  was  duly  proved  by  the  said  executors. 
Sir  George  Strickland  and  Eustachius 
Strickland,  soon  after  his  decease,  and  that 
they  possessed  themselves  of  his  personal 
estate  and  effects :  and  it^prayed  an  account 
of  the  personal  estate  of  the  testator.  Sir 
W.  Strickland,  and  payment  of  the  plain- 
tiffs' legacies ;  and,  if  necessary,  that  a 
decree  might  be  made  for  the  marshalling 
of  the  assets  of  the  testator  for  that  pur- 
pose. The  bill  of  revivor  then  stated,  that 
the  statement  in  the  said  bill,  that  the 
defendant.  Sir  George  Strickland,  proved 
the  said  testator's  will,  was  incorrect,  the 
said  Eustachius  Strickland  having  alone 
proved  the  same :  that  the  defendants  ap- 
peared and  put  in  their  answers  to  the  said 
bill ;  and  in  May  1 840,  before  any  further 
proceedings  were  had  in  the  suit,  the  de- 
fendant Eustachius  Strickland  died,  hav- 
ing first  made  and  published  his  will,  dated 
in  February  1837,  whereby  he  appointed 
the  defendant  Sir  G.  Strickland  his  sole 
executor,  who,  soon  after  the  death  of  the 
said  Eustachius  Strickland,  duly  proved 
his  said  will,  and  thereby  became  and  now 
is  the  legal  personal  representative  of  the 
said  Eustachius  Strickland,  and  also  of  the 
said  SirW.  Strickland:  that  the  defendant 
has,  since  the  decease  of  E.  Strickland, 
possessed  his  personal  estate  and  effects  to 
a  considerable  amount,  and  more  than 
sufficient  for  the  payment  of  all  his  funeral 
and  tesumentary  expenses  and  just  debts, 
and  particularly  the  amount  which  was 
coming  from  his  estate,  as  the  executor  of 
Sir  William  Strickland,  and  has  also  pos- 
sessed certain  of  the  effe^cts  of  Sir  William 
Strickland,  to  a  very  considerable  amount: 
that  the  plaintiffs  are  advised  that  the  suit 
and  proceedings  have  become  abated  by 
the  death  of  E.  Strickland,  as  the  legal 
personal  representative  of  Sir  W.  Strick- 
land, and  that  the  same  ought  to  stand 
revived  against  the  defendant.  Sir  G. 
Strickland,  as  the  legal  personal  represen- 
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tative  of  E.  Strickland  and  Sir  W.  Strick- 
land ;  and  the  bill  prayed  the  order  of 
revivor,  and  an  account  of  the  personal 
estate  of  SirW.  Strickland  and  E.  Strick- 
land, come  to  the  hands  of  the  defendant, 
Sir  G.  Strickland. 

To  this  bill  the  defendant  Sir  G.  Strick- 
land pleaded,  that  he  was  not  the  personal 
representative  of  Sir  W.  Strickland,  de- 
ceased; and  that  he  never  intermeddled 
with  the  personal  estate  of  the  testator, 
Sir  W.  Strickland,  and  that  he  did,  in  the 
lifetime  of  E.  Strickland,  renounce  the 
probate  and  execution  of  the  will  of  Sir 
W.  Strickland  ;  and  that  since  the  death 
of  E.  Strickland,  he  having  become  the 
sole  survivor  of  the  executors  named  in 
the  will  of  Sir  William  Strickland,  deceased, 
did,  by  writing  under  his  hand  and  seal, 
renounce  his  right,  title,  and  interest  in 
and  to  the  probate  and  execution  of  the 
will,  and  in  and  to  letters  of  administra- 
tion of  the  goods,  chattels,  and  credits  of 
Sir  W.  Strickland,  and  that  the  personal 
representative  of  Sir  W.  Strickland  is  not 
made  a  party  to  the  bill,  nor  process 
thereby  prayed  against  him,  although,  upon 
the  plaintiff's  own  shewing,  such  personal 
representative  is  a  necessary  party  to  the 
bill. 

Mr,  K,  Bruce  and  Mr,  Shadwell,  in  sup- 
port of  the  plea,  cited — 

Arnold  v.  Blencowe^  1  Cox,  426. 
Scoit  V.  Briant,  6  Nev.  &  Man.  381. 
Patvlet  V.  Freak,  Hardr.  111.. 

Mr.  Bethdl.  for  the  bill. 

June  15. — The  Vicb  Chancellor. — In 
this  case  a  bill  of  revivor  was  filed,  which 
•Uted,  that,  in  May  1838,  the  plaintiffs 
exhibited  their  original  bill  against  Sir  G. 
Strickland,  E.  Strickland,  andC.  W.  Strick- 
land, and  stated,  that  Sir  Wm.  Strickland 
made  his  will,  and  appointed  Sir  G.  Strick- 
land and  E.  Strickland  his  executors ;  that 
the  will  was  proved  by  both  of  the  execu- 
tors, and  that  they  possessed  themselves 
of  the  testator's  personal  estate  and  effects. 
The  bill  of  revivor  then  states,  that  the 
defendants  appeared,  and  put  in  their  an- 
swer; that  the  statement  that  both  the 
executors  proved  the  will  was  incorrect, 
and  that  E.  Strickland  alone  proved  the 
same ;  that  the  defendant,  E.  Strickland, 


died,  having  made  his  will,  and  appointed 
Sir  G.  Strickland  his  executor;  that  Sir 
George  Strickland  proved  the  will,  and 
thereby  became  and  now  is  the  legal  personal 
representative  of  the  said  Eustachius  Strick- 
land, and  also  of  the  said  Sir  William 
Strickland.  The  bill  then  states,  that  Sir 
G.  Strickland,  since  the  decease  of  E. 
Strickland,  possessed  his  personal  estate 
and  effects,  and  also  possessed  certain 
effects  of  Sir  W.  Strickland,  without  saying 
when  he  possessed  the  latter.  The  bill 
then  prays  an  account  of  the  assets  of  Sir 
W.  Strickland  and  Eustachius  Strickland, 
come  to  the  hands  of  the  defendant,  and 
that  the  suit  and  proceedings  may  stand 
revived  against  Sir  George  Strickland,  as 
the  legal  personal  representative  of  the 
said  testator,  E.  Strickland  and  Sir  William 
Strickland.  To  this  biH  the  defendant  has 
put  in  this  plea: — That  the  defendant  is 
Hot  the  personal  representative  of  Sir  W. 
Strickland,  and  that  he  never  intermeddled 
with  the  personal  estate  of  the  testator  Sir 
W.  Strickland ;  and  that  he  renounced 
probate  of  his  will  in  the  lifetime  of  Eusta- 
chius Strickland,  and  has,  since  the  death 
of  E.  Strickland,  renounced  probate  and 
execution  of  the  will  of  Sir  William  Strick- 
land. And  the  plea  then  says,  that  the 
personal  representative  of  Sir  W.  Strick- 
land is  not  made  a  party  to  the  bill,  and 
process  is  not  prayed  against  him. 

It  is  objected,  first,  that  this  is  a  double 
plea;  and  secondly,  that  it  is  a  defect  appa- 
rent on  the  face  of  the  bill,  and  should, 
therefore,  have  been  brought  on  by  way  of 
demurrer,  and  not  by  plea.  The  law  upon 
this  point  is  laid  down  in  Hensloe*s  cove  (1), 
in  these  words:  '*  And  the  Court  took  this 
diflPerence,  when  many  are  named  executors, 
and  some  of  them  refuse  and  some  of 
them  prove  the  will,  those  who  refn^ 
may  afterwards,  at  their  pleasure,  adminis- 
ter, notwithstanding  this  refusal  before  the 
ordinary  ;  but  if  all  refuse  before  the 
ordinary,  and  the  ordinary  commits  admi- 
nistration to  another,  there  they  cannot 
afterwards  administer.  And  this-  differ- 
ence is  proved  by  our  book,  in  21  Ed.  4, 
24  a,  where  it  is  resolved  by  the  Justices, 
that  if  twenty  are  named  executors,  and 
one  proves  the  will,  it  suflBceth  for  them 

(1)  9  R«p.,S7. 
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all;  and  the  refusal  before  the  ordinary, 
is  not  any  estoppel  against  them  to  a(lmi« 
nister  after,  when  they  please  in  our  law, 
and  we  have  no  regard  in  this  point  to  the 
law  of  the  church.  And  the  executor  who 
proves  ought  to  name  them  who  refuse,  in 
every  action  to  recover  the  debt,  and  they' 
may  release  the  whole  debt.  And  it  is 
clear,  that  they  who  refuse  shall  have  an 
action  by  survivor.  But  it  is  held,  in  56 
Hen.  6.  8  a,  that  if  a  man  makes  two 
executors,  and  both  refuse  before  the  ordi« 
nary,  now  they  can  never  after  administer 
as  executors  by  force  of  the  will,  for  now 
the  testator  dies  intestate ;  otherwise,  when 
one  proves  and  the  other  refuses  before 
the  ordinary,  the  other  may  administer 
with  him  when  he  wilL"  The  same  prin« 
ciple  is  also  stated  in  Arnold  v.  Blencowe^ 
and  it  has  never  varied.  Now,  it  is  stated 
in  the  bill  of  revivor,  that  the  statement  in 
the  ori^nal  bill,  that  both  the  defendants 
proved  the  will,  was  incorrect ;  but  I  ap- 
prehend that  the  proper  mode  of  pleading, 
where  anything  is  stated  in  the  original 
bill  inaccurately,  is  not  by  making  an  aver- 
ment  in  the  bill  of  revivor,  contrary  to 
what  is  so  stated  in  the  original  bill ;  but 
the  proper  course,  I  apprehend,  is  to  cor« 
feet  the  inaccurate  statement  by  amending 
the  original  bill.  As  the  two  bills  at  pre- 
sent stand,  there  is  no  reason  forgiving 
credit  to  one  more  than  to  the  other. 
Which  statement  is  the  Court  to  assume 
to  be  the  right  one  ?  Though  it  is  not 
strictly  averred,  it  may  be  taken  on  the 
bill  of  revivor,  that  Sir  George  survived 
Euatachius.  The  bill  then  states  it  as  a 
&ct,  that  Sir  George  Strickland  did  possess 
certain  effects  of  Sir  William  Strickland, 
and  it  dirows,  by  that  aiverment,  the  char- 
acter of  executor  upon  Sir  George  Strick« 
land,  and  renders  it  necessary,  on  his  part, 
to  shew  that  the  fact  is  not  so.  It  makes 
it  inoperative  upon  him  to  meet  the  allega* 
don,  that  he  became  the  personal  repre- 
sentative of  Sir  William  Strickland,  not 
only  by  averment  in  his  plea,  to  shew  his 
renunciation  in  the  lifetime  and  after  the 
death  of  Eustachius,  but  also  to  shew  the 
fact,  that  he  4lid  not  intermeddle  with  the 
estate.  By  those  double  averments  only 
can  he  get  rid  of  the  conclusion  of  law, 
which  must  be  drawn  from  the  statements 
in  the  original  bill  and  bill  of  revivor,  that 
New  Sebiei,  X.— 'Ckanc. 


he  proved  the  will,  and  possessed  certain 
effects  of  the  testator;  and  which  facts 
would  necessarily  have  the  effect  of  giving 
him  the  character  of  executor.  These 
averments  only  shew,  step  by  step,  the 
facts  neoessary  to  negative  the  conclusion, 
that  the  defendant  is  the  personal  repre- 
sentative. I  think  the  plea  is  not  liable  to 
either  of  the  objections  which  have  been 
insisted  upon  in  argument,  and  that  it  is  a 
good  plea,  and  must  be  allowed. 

Plea  allowed^  with  liberty  to  amend. 
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M.R.      \ 
May  28,  81./ 

Practice. — Discharge  of  Irregular  Order. 

An  order f  founded  upon  a  Master's  re- 
r<,  which  had  not  heenfiUd^  was  abandoned 
^y  the  party  who  obtained  it : — Held,  that 
the  other  party  was  not  thereby  prevented 
from  moving  to  discharge  it. 

After  an  itregular  order  had  been  aban* 
doned  by  the  plaintiff,  who  obtained  it,  bui 
before  the  defendant  had  moved  to  have  it 
discharged,  the  plaintiff  obtained  another 
order  fir  the  same  purpose : — Held,  that 
the  second  order  was  irregular ;  and  it  was 
discharged,  with  costs. 

Exceptions  had  been  taken  to  the  an- 
swer, some  of  which  had  been  allowed  by 
the  Master,  and  a  further  answer  was  filed. 
Exceptions  were  then  taken  to  the  further 
answer;  and,  on  the  28th  of  April,  the 
plaintiff"  obtained  an  order  to  refer  the  • 
exceptions  to  the  Master.  It  appeared, 
however,  that  the  Master's  certificate  or 
report  upon  the  first  exceptions  had  not 
been  filed  (1);  and,  upon  this  ground,  the 
defendant's  solicitor  did,  on  the  5th  of 
May,  serve  a  notice  of  a  motion  to  dis- 
charge the  order  of  the  28th  of  April,  for 
irregularity.  He  then  found  that  two 
papers  had  been  served  by  the  plaintiff^'s 
solicitor  upon  the  defendant's  derk  in 
court :  one  of  which  stated,  that  the  plain- 
tiff* abandoned-  the  order  of  the  28th  of 
April,  and  tendered  6«.  %d.  for  costs ;  and 
the  other  tendered  a  further  sum  of  \U  for 

(1)  See  general  order  of  the  29tli  of  October 
169f,  and  Wvnne  v.  Jaekson,  f  Sim.  k,  Sto.  tf6y 
Smith's  Ch.  Pr.  toL  1,  p.  604^ 
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costs.  The  defendant's  costs  amounted  to 
more  than  the  sum  tendered.  The  motion 
was  heard  before  the  Master  of  the  Rolls 
on  the  8th  of  May,  when  his  Lordship  dis- 
charged the  order  of  the  28th  of  April. 

On  the  5th  of  May,  the  defendant, 
having  abandoned  the  order  of  the  28th  of 
April,  had  obtained  another  order  to  refer 
the  second  set  of  exceptions.  The  plain* 
tiff  now  moved,  that  this  order  of  the  5th 
of  May  might  be  discharged  for  irregu* 
larity,  as  it  was  obtained  while  the  order 
of  the  28th  of  April  was  standing  as  an 
order  of  the  Court,  and  was  for  the  same 
object  as  that  order. 

Mr.  Pemberton  and  Mr.  Dunn  appeared 
for  the  plaintiff;  and 

Mr,  Bethell  for  the  defendant. 

May  SI. — The  Master  op  thb  Rolls 
said,  that  when  a  party  had  obtained  an 
order,  he  was  not  at  liberty  to  tell  the 
other  party  that  he  abandoned  it,  and  thus 
prevent  him  from  moving  to  discharge  it,  or 
to  treat  the  existing  order  as  a  nullity ;  the 
plaintiff  had  mistaken  his  course  of  pro« 
ceeding,  and  the  order  which  was  asked 
for  must  be  granted. 

Motions  granted^  with  costs. 


L.C. 
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8AUNDER8  V.  YAUTIBR. 


WiU — Legacy — Construction. 

A  testator  bequeathed  to  his  executors  all 
his  East  India  stock,  upon  trust,  to  accu* 
mutate  the  interest  till  D,  attained  twenty* 
Jive,  and  then  to  transfer  the  stock,  with  the 
accumulations,  to  D : — Held,  that  this  legacy 
was  vested,  and  that  D.  having  attained 
twenty'One  was  entitled  to  call  for  a  transfer 
of  the  fund. 

Richard  Wright,  by  his  will,  dated  the 
90th  of  August  1827,  bequeathed  as  fol- 
lows : — ''  I  give  and  bequeath  to  my  ex« 
ecutors  and  trnstees,  hereinafler  named, 
all  the  East  India  stock  which  shall  be 
standing  in  my  name  at  the  time  of  my 
decease,  upon  trust,  to  accumulate  the  in* 
t^rest  and  dividends  which  shall  accrue 
due  thereon,  until  Daniel  Wright  Vautier, 
the  eldest  son  of  my  nephew  Daniel  Vau- 
tier, shall  attain  bis  age  of.  twenty-five 


years,  and  then  to  pay  or  transfer  the  pria« 
cipal  of  such  East  India  stock,  together 
with  such  accumulated  interest  and  divi« 
dends,  unto  the  said  Daniel  Wright  Vau* 
tier,  his  executors,  ad  ministrators.or  assigns, 
absolutely."  And  the  testator  then  dis- 
posed of  Iiis  residuary  estate  for  the  benefit 
of  his  said  nephew,  Daniel  Vautier,  and  his 
wife,  for  their  h'ves.  with  a  gifl  of  the  prin- 
cipal to  their  children  at  twenty-one,  or 
marriage  if  daughters. 

The  testator  died  in  March  1832,  having, 
at  the  time  of  his  decease,  a  sum  of  2,0OOL 
East  India  stock,  and  this  suit  was  insti- 
tuted for  the  administration  of  his  estate. 

In  July  1835,  when  Lord  Cottenham 
was  Master  of  the  Rolls,  he  made  an  ordert 
upon  the  petition  of  D.  W.  Vautier,  ap- 
pointing his  mother  to  be  his  guardian, 
and  part  of  the  2,000/.  was  ordered  to  be 
sold  to  pay  for  his  past  maintenance ;  and 
the  order  directed  that  100/.  per  annum, 
should  be  paid  to  Mrs.  Vautier,  his  mother, 
for  his  future  maintenance. 

D.  W.  Vautier  attained  twenty-one  in 
March  1841,  and  presented  a  petition  to 
the  Master  of  the  Rolls,  praying  for  a 
transfer  of  the  East  India  stock  to  him,  or 
otherwise  for  a  reference  to  the  Master  to 
inquire,  whether  it  was  proper  that  any 
part  of  it  should  be  sold,  and  the  proceeds 
applied  in  establishing  him  in  business. 

,Upon  the  petition  being  brought  on 
before  the  Master  of  the  Rolls,  on  the  7th 
of  May  1841,  his  Lordship  considered  that 
a  construction  had  been  put  upon  die  will 
by  the  present  Lord  Chancellor,  when  he 
made  the  order  for  maintenance  in  1835, 
and  directed  that  the  petition  should  stand 
over,  in  order  that  a  petition  might  be 
presented  to  the  Lord  Chancellor  to  re« 
hear  the  petition  of  1835. 

A  petition  of  re-hearing  was  presented 
accordingly  to  the  Lord  Chancellor  by  the 
other  children  of  Daniel  Vautier,  which 
now  came  on  to  be  heard. 

Mr,  G,  Richards  and  Mr,  Deane,  for  the 
petitioners,  contended,  that  the  gift  to  D* 
W.  Vautier  was  only  to  be  found  in  the 
direction  that  the  trustees  should  pay  hini« 
and  the  payment  was  directed  to  be  made 
when  the  legatee  attained  twenty-five;  and 
until  that  time,  the  legacy  was  contingent, 
and  therefore  the  stock  ought  not  to  be 
transferred  to  him. 
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Mr,  Wigram  and  Mr,  Wood^  contrd. 
Mr.  0.  Anderdcn  appeared  for  the  trus-* 
tees. 

The  following  authorities  were  cited : — 

Bnnutram  v.  Wilkinson^  7  Ves.  421. 
Leake  v.  Robinson^  2  Mer.  S6S. 
Batsford  v.  Kebbell,  S  Ves.  365. 
Newman  v.  Newman^  10  Sim.  51  ;  s.  c. 

8  Law  J.  Rep.  (n.s.)  Chanc.  854. 
1  Roper  on  Legacies,  498,  Srd  edit. 
Lote  V.  L'E strange,  5  Bro.  P.C.  59. 
Hansen  v.  Graham,  6  Ves.  259. 
Zone  V.  Goudge,  9  Ves.  225. 
Roddy  V.  Dawes,  1  Keen,  362  ;  s.  c.  6 

Law  J.  Rep.  (n.s.)  Chanc.  145. 
Knight  V.  JTnt^Al,  2  Sin?*  &  Stu.  490. 

The  Loan  Chancellor  said,  he  thought 
the  order  of  1835  was  correct;  that  the 
legatee  took  a  vested  interest  in  the  East 
India  stock  upon  the  death  of  the  testator, 
and  that  as  he  had  now  attained  twenty- 
one,  he  was  entitled  to  have  a  transfer  of 
die  stock. 

Petition  of  appeal  dismissed^  with  costs* 


L 

June 
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re  WALKER. 


Mortgage—Statute  1  Will  4.  c.  60— 
Lunatic  not  found  such  by  Inquisition — Mort' 
gagee. 

A  mortgagor  presented  a  petition  under 
the  1  WilL  4.  c.  60,  to  obtain  a  reconveyance 
of  the  mortgaged  estate,  alleging,  that  the 
mortgagee  was  of  u$\sound  mind;  but,  the 
eorrectness  of  that  allegation  being  disputed^ 
the  Lord  Chancellor  heU  that  he  had  na 
jurisdiction  in  the  case* 

A  petition  had  heen  presented  ta  the 
Lord  Chancellor,  stating  an  indenture  of 
mortgage,  by  which  certain  estates  were 
vested  in  Michael  Walker  and  another 
person,  for  a  term  of  1,000  years ;  that  the 
petitioner  (the  mortgagor)  was  desirous  to 
redeem  the  mortgage,  but  that  Walker  was 
not  then  of  sound  mind,  and  was  incapable 
of  managing  his  affairs ;  and  praying  the 
usual  reference  to  inquire  whether  Walker 
was  of  unsound  mind,  and  if  so,  whether 


he  was  a  mortgagee  within  the  meaning  of 
the  act ;  and  to  approve  of  a  proper  person 
to  assign  the  term  for  Walker. 

The  usual  order  was  made  upon  this 
petition ;  and  from  the  evidence  which  was 
produced  before  the  Master,  it  appeared 
that  Walker  had  had  attacks  of  paralysis, 
which  had  materially  injured  his  health, 
and  rendered  him  unable  to  walk,  or  talk, 
or  sign  his  name:  that  his  mental  faculties ^ 
were  also  impaired,  but  not  to  such  a 
degree  that  he  was  incapable  of  under* 
standing  a  deed  if  it  was  read  over  and 
explained  to  him.  The  evidence  was  very 
conflicting,  and  the  friends  of  Walker  re- 
fused to  allow  the  mortgagor,  or  his  soli- 
citor, or  medical  adviser,  to  see  Walker. 

The  Master,  by  his  report,  stated,  that 
he  found  Walker  was  not  of  unsound  mind  ; 
and  a  petition  was  presented  on  behalf  of 
Walker,  praying  that  this  report  might  be 
confirmed. 

The  mortgagor  presented  a  cross  petition 
against  the  report,  praying  a  declaration, 
that  Walker  was  of  unsound  mind,  or  for 
such  directions  as  tlie  Court  should  think 
fit,  for  ascertaining  whether  he  was  lunatic 
or  of  unsound  mind,  and  that  it  might  be 
referred  back  to  the  Master* 

Mr,  Wigram  and  Mr,  Wray,  for  the 
mortgagor,  contended,  that  the  evidence, 
as  to  Uie  imbecility  of  Walker,  was  suffi- 
ciently strong  to  induce  the  Court  to  make 
the  order  which  the  mortgagor  asked  for  9 
and  relied  on  Ridgeway  v.  Darwin  (1). 

Mr,  Richards  and  Mr,  Simons  appeared 
for  Mr.  Walker ;  but  were  not  called  upon. 

The  Lord  Chancellor  said,  that  the 
act  of  1  Will.  4.  c.  60.  did  not  give  him 
such  a  jurisdiction  as  he  was  now  asked  to 
exercise,  in  cases  where  a  party  himself, 
or  his  family  and  friends,  denied  thQ  fact 
of  his  being  lunatic,  but  only  in  cases  where 
there  was  no  dispute;  and  he  must,  there- 
fore, conflrm  the  Master's  report,  and 
dismiss  the  petition  of  the  mortgagor ;  and 
the  costs  of  Walker,  incurred  by  these 
proceedings,  must  be  paid  by  the  mort« 

gagor. 

(1)  8  Ves.  65. 
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JACKSON  V.  CASSIDT. 


v.a 

June  15 

Injunction — Practice — Affidavit. 

The  order  for  a  special  injunction  was 
discharged  with  costs,  on  it  appearing  that 
office  copies  of  the  affidavits  on  which  it  was 
founded,  were  not  obtained  early  enough  to 
be  in  court  at  the  time  the  motion  for  the  tn- 
junction  was  mad&. 

It  was  moved  on  behalf  of  the  defendant, 
to  discharge  an  order  made  in  March  last*, 
directing  that  a  special  injunction  should 
issue  against  hin^.  The  alleged  ground 
of  the  application  was,  that  the  affidavits 
in  support  of  the  case  made  by  the  bill, 
were  not  filed  at  the  time  the  motion  for 
the  injunction  was  made.  It  appeared 
from  Uie  statement  of  the  clerk  in  the 
affidavit  office,  and  from  the  affidavits 
made  on  the  present  application,  by  the 
solicitor  of  the  parties,  that  the  affidavits 
in  question  were  filed  soon  after  ten  o'clock 
in  the  morning,  and  the  motion  and  order 
were  made  about  the  same  time.  -  It  was 
eertain,  that  the  office  copies  were  not  ob- 
tained, and  in  court,  at  the  time  the  order 
was  made. 

Mr,  Wigram  and  Mr.  Hetherington^  for 
the  defendant. 

Mr,  K.  Bruce  and  Mr.  Goodeve,  for  the 
plaintiff  (1). — ^There  is  no  order  rendering 
it  necessary  that  the  office  copies  should 
be  in  court.  All  that  is  required  is,  that 
they  should  be  on  the  file  of  the  court. 
Suppose  the  case  were  pressing,  and  the 
Court  was  informed  that  there  was  no  time 
to  make  office  copies,  but  the  clerk  of  the 
affidavit  office  attended  with  the  original, 
Hiay  not  that  be  acted  upon  ?  The  office 
copy  may  be  inaccurate,  and  the  Court 
then  looks  at  the  original.  The  partv  is 
not  bound  to  take  any  office  copy,  unless 
he  needs  it  for  some  purpose  of  his  own. 

The  Vice  Chancellor. — ^The  common 
practice  in  cases  of  emergency  is,  to  have 
copies  of  the  affidavits  made  and  taken  to 
the  office,  to  be  examined  and  stamped. 
There  is  no  doubt,  that  in  strictness  the 
office  copy  must  be  in  court.  -  The  Court 

(1)  They  referred  to  Lord  Bacon's  Order,  1629, 
Be«mea*8  ed.,  pp.  56,  67. 


has  no  other  evident  att  which  it  can  loiok. 
It  is  admitted,  there  was  no  office  copy  in 
court  when  this  order  was  made ;  and  the 
objection  being  taken,  I  am  bound  to  at* 
tend  to  it ;  and  I  must  discharge  the 
order,  with  costs. 


V.C. 
June  25 


.} 


BURDETT  V.  BOOTH. 


Creditor's  Suit — Admission  of  Debt, 

The  admission  of  the  debt  by  the  answer 
of  one  of  two  executors^  is  a  stfficientfouM' 
daiionfor  a  decree  in  a  creditor's  suit. 

.The  plaintiff  filed  his  bill,  as  a  creditor 
of  the  testator,  for  the  administration  of 
the  estate.  Inhere  were  two  executors ; 
one  of  the  executors,  by  his  answer,  ad- 
mitted the  plaintiff's  debt ;  the  other  stated 
that  he  was  wholly  ignorant  of  it,  and  sub- 
mitted, that  it  ought  to  be  proved,  by  evi* 
dence  at  the  hearing. 

Mr.  K.  Bruce  and  Mr.  K.  Parker^  for 
the  bill.     . 

Mr.  Greene^  contrlL. 

The  Vice  Chancellor  held  the  admis- 
sion of  one  executor  to  be  sufficient,  mnd 
made  the  usual  decree. 


t.7.} 


BOWER  V.  MARRIS. 


L.C. 

July  8 ;  Aug. 

Interest  —  Bond  Debt  —  Bankruptcy  — 
Surplus  Estate — Application  of  Dividends 
— Calculation— Appropriation — Assignees. 

The  estate  of  A,  a  bankrupt,  yielded  a 
surplus  i^ter  paying  ZOs.  in  the  pound  on 
the  debts  proved;  A  was  one  of  the  obligors 
in  a  joint  and  several  bond  to  C,  who  proved 
against  A's  estate  for  the  principal  sum  on 
the  bond,  and  a  small  arrear  of  interest  dus 
at  the  date  of  the  commission^  and  m  the 
course  of  seventeen  years  A.  piud  different 
dividends,  amounting  to  %0s.  m  ths  pound 
upon  the  debt  so  proved,  asui  afierimrds^ 
under  a  decree  for  the  adnumstration^of  the 
estate  of  the  cchobligpr  E,  C.  elmmed  pay* 
ment  of  what  he  had  not  received  from  IM, 
estate  rfthe  bankrupt,  and  insisted  that  the 
amount  was  to  be  calculated^  by  applying 
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the  dk^tdrfnb  fifhioh  he  hadfrcnh  time  to  time 
received  from  the  banknupt's  estate,  in  die* 
charge  of  the  interest  then  due,  and  the 
surfdus  (if  any)  in  discharge  pro  rat&  of  the 
principal : —  Heid,  that  such  application 
of  the  dividends  so  received  from  tune  to  time 
hy  Cf  was  correct,  and  that  the  dividends' 
ssere  not  appropriations  in  respect  of  the 
principal  sum  due. 

Held,  also,  that  such  payments  from  time 
to  time,  did  not  qffect  the.  remedy  of  C,  the 
obligee,  against  the  estate  of  the  co-obligor. 

The  (fieial  and  general  assignees  of  a 
bankrupt  ought  not  to  sever^  and  appear 
separately  at  the  hearing. 

This  was  a  creditors'  suit,  and  by  the 
decree  made  in  1817»  it  was  referred  to 
the  Master  to  take  an  account  of  the  monies 
ccMBe  to  the  hands  of  Joseph  Marris,  as 
trustee  and  executor  of  the  estates  of  F. 
Bower  and  Mary  Bower,  deceased,  or  to 
the  hands  of  any  other  person  or  persons, 
by  his  order,  or  for  his  use,  and  also  an 
account  of  what  was  due  to  the  platntiflT, 
and  all  other  creditors  of  Joseph  Marris» 
and  to  the  defendants  Watson,  Moore  and 
Skipworth,  in  respect  of  debts  due  from 
Joseph  Marris  alone,  or  jointly  with  T* 
Marris  and  R.  Nicholson,  and  which  were 
paid  by  T.  Marris  and  -R.  Nicholson,  or 
either  of  them ;  and  it  was  ordered,  that 
the  Master  should  compute  interest  oil 
such  of  the  debts  as  carried  interest^ 
after  such  rate  of  interest  as  the  same 
respectively  carried,  with  the  usual  direc* 
tiona;  and  the  Master  was  also  to  tak^ 
an  account  of  the  personal  estate,  and  of 
the  rents  and  profits  and  produce  of  the 
real  estates  of  Joseph  Marris,'  come  to  the 
bands  of  T.  Marris,  his  executor^  or  to  the 
hands  of  any  other  person  or  persons,  by 
his  order,  or  for  his  use,  previous  to  his 
said  bankruptcy,  or  to  the  hands  of  the 
defendants  Watson,  Moore,  and  Skipworth, 
bis  assignees,  since  that  time ;  and  if  the 
same  should  exceed  the  several  sums  of 
money  which  had  been  paid  by  T.  Marris 
and  R.  Nicholson,  for  or  on  account  of 
debts  due  from  J.  Marris  at  his  death,  then 
what  on  taking  the  accounts  should  appear 
to  be  due  to  the  plaintiffs  in  respect  of  the 
trust  monies  received  by  J.  Marris,  and 
to  the  other  unsatisfied  creditors  of  J. 
Marris,  was  to  be  answered  by  the  defen- 


dants, the  assignees  of  T.  Marris,  out  of  his 
estate  come  to  their  hands,  or  to  the  hands 
of  T.  Marris  before  his  bankruptcy,  and 
which  at  the  time  of  his  bankruptcy  re* 
mainedundisposed.of;  and  incase  the  same 
should  not  be  sufficient  for  that  purpose^ 
then  that  the  plaintiffs  and  the  other  un* 
satisfied  creditors  of  J.  Marris,  were  to  be 
at  liberty  to  go  in  under  the  commission 
pf  bankruptcy  against  T.  Marris,  and  prove 
against  his  separate  estate  for  so  much  as 
the  Master  should  find  to  be  due  to  thent 
respectively,  which  the'estate  of  the  said 
J.  Marris  possessed  by  the  assignees  should 
be  insufficient  to  satisfy,  in  case  the  debts 
so  claimed  to  be  proved  did  not  ^unount 
to  a  greater  sum  of  money  than  what  should 
be  dye  from  the  estate  of  T.  Marris,  to  the 
estate  of  J.  Marris.  Furtheir  directions) 
and  costs  were  reserved. 

The  Master,  by  his  separate  report,  dated 
the  21st  of  November  1840,  found,  that 
by  a  bond  dated  the  6th  of  April  1805, 
executed  by  T.  Marris  and  J.  Marris^ 
those  persons  became  jointly  and  severally 
bound  to  Jonathan  Dent  jn  the  penal  sum 
of  26,400/.,  for  securing  payment  to  him 
of  18,200/.  on  the  6th  of  April  1815,  with 
interest  in  the  meantime;  that  J.  Marris 
and  T.  Marris,  together  with  R.  Nichol- 
son, entered  into  co-partnership  as  bankers 
in  1807,  and  so  continued  up  to  the  death 
of  Joseph  Marris ;  that  Joseph  Marris,  by 
his  will,  appointed  1\  Marris,  his  executori 
who  proved  the  same ;  that  T.  Marris  and 
R.  Nicholson  carried  on  the  business  of 
bankers  after  J.  Marris's  death ;  that  on 
the  12th  of  February  1812,  a  commission 
of  bankruptcy  was  issued  against  T.  Marris 
and  R.  Nicholson,  under  which  they  were 
declared  bankrupts ;  that  Watson,  Moore^ 
and  Skipworth,  were  chosen  the  assignees 
finder  the  commission;  llwt  the  original 
suit  was  instituted  in'  Hilary  term,  1812, 
by  the  plaintifik,  on  behalf  of  themsdvesi 
and  all  otlier  the  creditors  of  J.  Marris, 
against  T.  Marris,  as  his  executor,  and 
against  Watson,  Moore,  and  Skipworth, 
as  the  assignees  of  T.  Marris ;  that  on  the 
22nd  of  April  1813,  Jonathan  Dent  car^ 
ried  in  his  claim  against  the  separate 
estate  of  T.  Marris,  under  the  commission, 
in  respect  of  his  bond,  and  the  same  was 
then  admitted  to  the  extent  of  1 8,655/.  1 8^^ 
being  the  said  principal  sum  of  ld,200/.> 


958 


CA8ES  IN  CHANCERY : 


and  455/.  IBs.  for  interest  due  thereon  up 
to  the  date  of  the  commission,  and  (hen  in 
arrear ;  that  under  the  hatikruptcy,  Jona* 
than  Dent  had  been  paid  several  dividends 
upon  his  said  debt,  from  the  separate  estate 
of  T.  Marris,  amounting  together  to  ftOs. 
In  the  pound,  on  his  proof,  the  last  of 
which  dividends  was  declared  on  the  10th 
of  January  1884,  and  was  paid  to  Jonathan 
Dent  on  the  Ist  of  April  1884.  The  Master 
then  set  forth  copies  of  the  receipts  given 
by  Jonathan  Dent  to  the  assignees,  for  the 
dividends  received  by  him,  which  on  the 
fiice  of  them  shewed,  that  the  sums  received 
by  Jonathan  Dent  for  dividends,  were 
treated  as  if  received  in  payment  of  the 
interest  due  upon  the  bond,  as  well  that 
due  at  the  time  of  the  bankruptcy  and  in- 
cluded in  the  proof  made  thereunder,  as 
the  interest  accruing  due  on  the  bond  sub* 
aequently  to  the  date  of  the  commission ; 
that  the  dividends  had  been  applied, 
first,  to  the  payment  of  such  interest,  and 
then  in  the  reduction  of  the  principal 
money  on  the  bond;  and  that  there  was 
then  due,  in  respect  of  the  said  principal 
money  and  interest  thereon,- the  sum  of 
15,064/.  14«.  6(/.,a8  appeared  by  the  sche- 
.  dule  to  his  report,  which  sum  of  15,064/. 
14«.  6d.  was  the  full  amount  in  which  the 
estate  of  J.  Marris  was  then  indebted  to 
J.  Dent.  Exceptions  were  taken  to  the 
Master's  report  by  Toil  and  Chapman,  two 
of  the  defendants  interested  in  the  estate 
of  T.  Marris,  and  the  same  came  on  to  be 
argued  before  his  Honour,  the  Vice  Chan- 
cellor, on  the  2nd  of  June  1841,  who  then 
declared,  that  each  successive  dividend 
under  the  bankruptcy  of  T.  Marris,  was 
to  be  attributed  to  the  amount  of  the  debt 
proved,  that  is  to  say,  to  the  principal  sum 
of  money  under  the  bond,  and  the  interest 
due  thereon  at  the  date  of  the  commission ; 
and  with  that  declaration  his  Honour  or- 
dered it  to  be  referred  back  to  the  Master 
to  review  his  report.  From  this  order  the 
executor  of  Jonathan  Dent  appealed. 

Mr.  J.  IVigram,  Mr.  Bethell,  and  Mr. 
HeaUhfieldy  in  support  of  the  appeal. — The 
question  is,  whether  the  Master  is  not  cor- 
vect  in  applying  the  dividends,  in  the  first 
place,  in  payment  of  the  interest,  and  then 
m  satisfaction  of  the  principal  sum  due  on 
the  bond.  Suppose  the  case  of  a  bank- 
rupt owing  a  sum  of  ]0,Q00/.,  in  respect 


of  principal  money>  500/.  by  way  of  in* 
terest  thereon,  and  afterwards  a  very  large 
sum  of  money,  say  100,000/.,  fkUs  into  the 
bankrupt's  estate,  in  such  a  case  the  whole 
of  the  principal  and  interest  monies  due 
must  be  paid  as  between  the  bankrupt  and 
his  creditors ;  and  the  case  is  the  same  which- 
ever way  the  matter  is  worked  out,  whe- 
ther you  proceed  against  the  solvent  oblir 
gorin  the  first  instance  or  not.  The  182nd 
section  of  the  statute  6  Geo.  4.  c.  16, 
which  provides,  in  the  case  of  there  being 
a  surplus  estate,  for  the  payment  of  interest 
on  the  debts  of  the  bankrupt,  is  general  kt 
its  terms,  and  the  interest  intended  to  be 
provided  for  by  that  section  is  such  in- 
terest as  the  creditors  would  have  been 
entitled  to  in  case  no  bankruptcy  had 
occurred.  The  other  side  say,  the  dividends 
are  specifically  appropriated  to  the  pay« 
ment  of  the  debt,  consisting  jointly  of 
principal  and  interest  monies  due  at  the 
date  of  the  commission ;  and  the  appropria- 
tion being,  as  regards  die  bankrupt,  valid, 
Is  good  in  &vour  of  the  co-obligor ;  the 
cessation  of  interest  at  the  date  of  the  com- 
mission*  is  a  mere  rule  of  convenience, 
and  the  contract,  as  regards  the  bankrupt 
himself,  is  a  continuing  contract,  and  as  to 
him,  the  dividends  must  be  applicable,  in 
the  first  place,  in  pa3rment  of  interest.  In 
Clayton* s  case  (1),  the  sums  on  both  sides 
had  been  put  down  in  a  book  which  bad 
passed  between  both  parties.  But  indepen* 
dently  of  the  statute  6  Geo.  4.  c.  16,  we  have 
a  right  to-go  against  the  co-obligor  of  the 
bond,  because  the  debt  is  not  extinguished. 
In  re  Higginbottom  (2)  was  the  only  case 
cited  by  the  other -side  in  the  court  below; 
and  that  case  is  in  direct  opposition  to  a  large 
class  of  cases  in  our  favour,  commencing  in 
the  time  of  Lord  Chancellor  Hardwickct 

(1)  lMer.57f. 

(t)  S  GL  &  Jam.  123;  s.  o.  5  Law  J.  Rep. 

Chanc.  84. — The  following  is  an  extract  of  the  cas« 
from  the  Lib.  Reg.  by  the  title  of  In  re  BuckmasUr 
9X  parU  John  Buchnaster,'^*'  Augntt  It,  18t6i.— 
V.C.  Sir  J.  Leach.  Mr.  Home ;  As  to  the  mode  of 
calculating  interest,  iathe  difference  between  as,  and 
states  the  mode,  sect.  132,  new  act.  Mr.  Sugdeo, 
contrS.  —  The  Vice  Chancellor. — Yon  mast 
calculate  the  interest  thus ;  interest  upon  lOOX. 
(sum  assumed)  tiU  dlTidend,  then  deduct  the  dirr. 
dend  from  the  principal,  and  calculate  upon  balano* 
until  another  dividend  ;  then  again  deduct  diyidend* 
and  so  on  ;'neTer  computing  the  interest:  that  Would 
be  compound  iptereat.    No  order  was  drawn  up.** 
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and  proceeding  downwards.  There  is  no 
anthority  for  saying  that  the  receipt  of  divi- 
dends is  a  positive  extinction  of  the  debt ; 
and  the  demand  being  a  joint  and  several 
one,  the  law,  as  insisted  on  by  the  other 
side,  if  good  as  regards  the  bankrupt,  can* 
not  be  so-  against  the  co-obligor. 

Mr.  Jacob  and  Mr,  Olatte^  for  the 
respondents,  Toft  and  Chapman. — The 
dividends  |)ave  been  Bctitioosly  transferred 
by  the  Master  from  the  debt  really  due,  to 
payment  of  a  debt  which  was  not  due,  in* 
asmuch  as  it  consisted  of  interest  that 
accrued  subsequently  to  the  date  of  the 
commission.  It  is  a  principle  well  estab- 
lished, that  a  dividend  must  be  apportioned 
pro  raid  over  the  whole  debt  due,  which, 
in  the  present  case,  consists  of  a  principal 
som  and  certain  interest  due  thereon* 
Clayton* s  case  is  still  good  law ;  and  the 
Court  detennined,  that  the  payments  in  that 
case  must  rank  according  to  order  of  time  ; 
the  real  principle  is,  that  the  payment  of 
the  diviaends  extinguishes  pro  tanto  so 
much  of  each  pound  in  respect  of  whidi 
the  pa3rnient  has  been  made. 

Mr,  O,  Richards  and  Mr,  Baeon^  ap- 
peared for  the  official  assignee,  but  were 
not  heard,  the  Court  being  of  opinion,  that 
as  the  claim  made  was  only  against  the 
surplus  estate  of  the  bankrupt,  they  could 
have  no  direct  interest  in  the  matter ;  'the 
Court  at  the  same  time  observed,  that  the 
two  sets  of  assignees  were  not  justified  in 
severing  their  cases,  and  appearing  sepa- 
rately, thereby  increasing  the  burthen  on 
the  bankrupt's  estate. 

The  following  cases  were  cited  in  the 
course  of  the  arguments  :<— 

Bromley  ▼.  Goodere^  1  Atk.  75. 

Ex  parte  Morris^  1  Ves.  ju6.  132. 

Ex  parte  MiHsf  2  Ves.  jun.  295. 

Butchery.  Churchill,  14  Ves.  573. 

Simson  v.  Ingham^  2  B.  &  C.  65 ;  s.  c» 
1  Law  J.  Rep.  K.B.  234. 

Taylor  v.  Kymer,  3  B.  &  Ad.  320 ;  s.  c* 
1  Law  J.  Rep.  (n.s.)  K.B.  1 14. 

Ex  parte  Deey.ft  B.  &  Beat.  77. 

Diaum  v.  Parkes,  1  Esp.  110. 

Bardwell  v.  Lydall,  7  Bing.  489  ;  s.  c. 
9  Law  J.  Rep.  C.P.  148. 

Raikes  v.  Todd,  8  Ad.  &  El.  846 ;  s.  c. 
8  Law  J.  Rep.  (n.s.)  Q.B.  35. 

Ex  parte  Holmes  re  Garner^  0  Law  J. 
Rep.  (n.s.)  Chanc.  33. 


The  Lord  Chancbllor.— If  there  be 
any  surplus  of  a  bankrupt's  estate  afVer 
paying  20«.  in  the  pound  of  the  debts 
proved,  which  is  unfortunately  of  rare 
occurrence,  this  would  be  a  very  important 
case.  One  of  two  joint  and  several  obli- 
gors becomes  bankrupt,  and  against  his 
estate  the  obligee  proves  for  the  principal, 
and  a  small  arrear  of  interest  due  at  the 
date  of  the  commission,  and  in  the  course 
of  seventeen  years,  receives  different  divi* 
dends,  amounting  to  20«.  in  the  pound 
upon  the  debt  so  proved ;  and  aflterwards, 
under  a  decree  for  the  administration  of 
the  estate  of  the  co-obligor,  claims  pay« 
ment  of  what  he  has  not  received  from  the 
estate  of  the  bankrupt,  and  insists  that  the 
amount  is  to  be  calculated  by  applying 
the  dividends  from  time  to  time  received 
in  discharge  of  the  interest  then  due,  and 
the  surplus,  if  any,  in  discharge  pro  tanto 
of  the  principal.  This,  no  doubt,  is  the 
ordinary  mode  of  calculation,  and  is  the 
general  custom  and  course  of  dealing  in 
eases  of  mortgages,  bonds,  and  other  secu- 
rities. As  ihe  principal  does,  and  the 
interest  does  not  carry  mterest,  no  creditor 
can  apply  any  payment  to  the  dischai^ge  of 
part  of  the  principal  while  any  interest 
remained  due.  If,  therefore,  there  had 
been  merely  payments  on  account,  there 
would  have  been  no  question  between  the 
parties.  But  it  is  said  bn  behalf  of  the 
obligor's  estate,  that  the  paymenu  by  way 
of  dividends  under  the  bankruptcy  of  the 
co-obligor,  were  appropriated,  and  were 
paid  to  and  received  by  the  obligee,  on 
account  of  so  much  principal  money,  and 
therefore  interest,  from  ^roe  to  time  ceased 
on  the  amount  of  such  principal  money* 
although  large  sums  were  at  those  periods 
due  for  interest. 

The  question,  so  far  as  it  is  a  question 
of  principal,  turns  upon  the  accuracy  of 
this  view  of  the  case,  llie  proposition 
rests  upon  this,  that  the  payments  con^ 
sisted  of  dividends  of  so  many  shillings  in 
the  pound,' and  that  the  sums  on  which 
such  dividends  were  made  being  the  debt 
proved,  consisted  (except  a  very  small 
part)  of  the  principal  due  on  the  bond« 
and  therefore  that,  upon  payment  of  every 
dividend,  so  many  shillings  in  each  pound 
of  such  principal  money  as  the  dividend 
consisted  of,  was  by  such  payment  dis* 
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charged.  In  the  first  place,  as  this  mode 
of  payment  is  regulated  by  act  of  parlia- 
ment, the  doctrine  of  appropriation,  which 
is  founded  upon  the  intention  expressed 
or  implied  of  the  debtor  or  creditor,  cannot 
have  any  place  in  the  consideration  of  tlie 
present  question.  The  estate  of  the  obli- 
gor under  administration  is  liable  to  pay 
all  that  the  obligee  has  not  received  from 
the  co-obligor,  that  is  to  say,  he  is  entitled 
to  his  principal  and  interest  up  to  the  time 
of  the  payment;  and  he  is  entitled  to  apply 
all  payments  on  account  of  the  interest  due^ 
before  he  could  be  bound  to  apply  any 
part  of  it  towards  the  discharge  of  the 
principal.  If,  therefore,  he  is  bound,  be- 
cause these  payments  are  made  under  the 
J^ankruptcy,  to  apply  them  towards  the  dis- 
charge of  part  of  the  principal,  which  bears 
interest,  and  thereby  to  leave  interest  due^ 
which  does  not  bear  interest,  he  is  a  loser 
by  the  bankruptcy,  although  the  whole  of 
the  principal  and  interest  is  ultimately 
paid;  and  what  would  be  a  more  extraordi- 
nary result,  the  co-obligor  will  in  the  pre- 
sent case  be  a  gainer  by  it  in  the  same 
proportion,  for  sdthough  himself  bound  to 
pay  principal  and  interest,  he  could  not 
compel  the  obligee  to  accept  payment  of 
the  principal  while  interest  remained  un- 
paid, yet  he  would  derive  the  benefit  of 
such  payment  out  of  his  co-obligor's  estate. 
This  would  be  to  give  the  mode  of  pay- 
ment in  bankruptcy  the  efibct  of  depriving 
the  obligee  of  part  t>f  his  debt,  and  relieving 
the  obligor  from  the  liability  to  which  he 
had  by  the  bond  subjected  himself.  This 
would  be  manifestly  unreasonable  and  un- 
just, and  is  attempted  to  be  supported  only 
by  the  supposed  appropriation  of  the 
dividends  to  the  payment  of  so  much  of 
the  principal ;  but  in  fact  there  is  no  such 
appropriation.  The  interest  stops  at  the 
date  of  the  commission ;  and  though  subse- 
quent interest  becomes  due,  it  is  not  prove- 
able  under  the  commission.  The  bankrupt's 
estate  is  taken  firom  him  by  the  commis- 
sion, and  the  law,  in  order  to  make  an 
equal  distribution  among  the  creditors,  pays 
to  each  a  dividend  upon  the  debt  due ;  but 
this  is  merely  an  arrangement  for  the  con- 
venience of  the  debtor's  estate.  The  bank- 
rupt continues  indebted  for  the  principal 
and  interest  accrued  since  the  commission, 
although  his  certificate  (if  he  obtains  one) 


protects  him  against  the  liaUlity  to  the 
debt,  and  being  so  indebted,  payments  ava 
made  out  of  his  estate  to  the  obligee.  Why 
should  such   payments  have  a  different 
effect  to  what  they  would  have  if  made  by 
a    solvent    obligor?     Why   should    they 
lessen  the  remedy  which  the  obligee  would 
have  aa  against  the  co-obligor  ?     Suppose 
the  bankrupt  does  not  obtain  his  certifi- 
cate, but  afbrwards  acquires    property* 
and  is  sued  by  the  obligee,  ought  not  the 
obligee  to  be  entitled  to  compel  payioeot 
of  all  he  could  have  demanded  if  there 
had  been  no  bankruptcy  7  Suppose  the  as- 
signees realise  a  surplus  to  the  estate, 
ought  the  obligee,  in  the  case  supposed* 
to  suffer,  and  the  bankrupt's  e^te  to  be 
benefited  by  that?    By  the  ISftnd  aecdon 
of  the  statute  6  Geo.  4.  c.  1^,  the  bank- 
rupt is  not  to  receive  the  sur(]d«s  until  all 
the  creditors  have  received  interest  upon 
their  debts,  to  be  calculated  from  the  date 
of  the  commission.     This  provision  obvi- 
ously intended  to  make  good  to  the  credi- 
tors that  interest  which,  by  the  course  of 
administration  in  the  bankruptcy,  they  had 
lost.    Interest  is  stopped  at  the  date  of  the 
commission,  because  it  is  supposed  that 
the  estate  will  be  insufficient.     It  proves 
to  be  more  than  sufficient — why  is  the  cre- 
ditor to  suffer,  and  the  bankrupt's  estate  to 
be  benefited  by  attributing  the  dividends 
to  principal  instead  of  interest  ?  The  cre- 
ditor in  that  case  will  not  have  received 
interest  upon  his  debt  to  the  same  extent 
as  he  would  have  done  if  there  had  not 
been  any  bankruptcy,  and  yet  the  act  must 
have  intended  to  place  him  in  as  fiivonrable 
a  situation. 

If  there  had  been  no  decision  on  this 
subject,  I  should  have  thought  these  rea- 
sons conclusive  in  favour  of  the  mode  of 
calculation  adopted  by  the  Master;  but 
from  the  year  1 745,  to  the  case  of  Em  parte 
Higginboiiamy  in  18^6,  there  has  been  a 
succession  of  cases  in  which  this  principle 
has  been  acted  upon ;  and  although  it  was 
not  in. all  of  them  matter  of  adjudication, 
they  prove  that  such  was  the  recognised 
rtde,  so  well  understood,  as  not  to  be  the 
subject  of  question.  It  appears  to  have 
been  carefidly  ^tabHshed  by  Lord  Hard- 
wicke  in  Bromley  v.  Qoodere^  and  the  order 
in  that  case  seems  to  have  been  framed  by 
himself,  and  is  so  expressed  as  to  leave 
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tko  d«nbt  of  its  hiaying  been  most  carefully 
considered ;  and  this  was  the  opinion  of 
that  great  Judge,  of  the  justice  of  the  case, 
without  the  aid  of  the  statute.  In  Ex  parte 
Morris,  Lord  Roslyn  refers  to  this  case, 
and^says,  '*  the  whole  must  be  computed 
as  running  interest."     In  Ex  parte  Mills, 
Lord  Roslyn   says,   ''Lord  Hardwicke^s 
line  has  been  pursued  by  every  Judge  ;  it 
has  now  been  for  above  fifly  years  past 
confirmed  by  every  Judge."    The  attempt 
there  was,  to  depart  from  the  order,  but 
not  on  this  point ;  but  if  on  this  point  that 
order  had  been  thought  questionable,  we 
should  neither  have  found  such  absence  of 
comment  on  the  part  of  the  counsel,  nor 
such  strong  approbation  on  the  part  of  tlie 
Judge.     In  Butcher  v.  Churchill,  Sir  Wili' 
liam  Grant  seems  to  refer  to  the  mode  of 
calculation  adopted  by  Lord  Hardwicke, 
and   with  approbation :   he  says,   "  Lord 
Hardwicke  held  clearly,  that  interest  was 
referable  to  the  original  debt,  so  long  as 
that  was  undischarged,  and  allowed  it  in 
that  instance,  until  the  whole  was  wound 
np."     In  Ex  parte  Deey,  Lord  Mamiers 
directed  the  commissioners  to  take  an  ac* 
count  of  the  interest,  in  the  same  manner  as 
Lord  Hardwicke  had  directed  in  the  above 
case.     And  in  Ex  parte  Koe,  Lord  Eldon' 
directed  the  order  to  be  in  the  same  words 
as  Lord  Hardwicke's  order.     This  parti- 
cular point  in  that  order  had  not  been  the 
subject  of  discussion,  but  Lord  Eldon's 
direction  proves  that  he  had  considered 
and  approved  of  the  whole  of  it. 

Against  all  this  authority,  there  is  no- 
thing  but  the  case  of  Ex  parte  Higginbot' 
torn,  in  which  no  authority  was  cited,  and 
which  Sir  John  Leach  decided  upon  the 
supposition,  that  the  mode  of  calculation 
directed  by  Lord  Hardwicke,  would  give 
eompound  interest,  which  was  clearly  a 
mistake.  It  is  true,  that  in  certain  cases, 
dividends  have  been  considered  as  an  ali- 
quot pait  of  the  debt,  upon  which  interest 
is  to  be  paid,  but  in  aU  those  cases,  the 
ground  of  the  decision  has  been,  that  to 
adopt  any  other  rule,  would  work  injustice, 
and  defeat  the  contract  between  the  parties. 
Such  were  the  cases  of  Paley  v.  Field  (d), 
Bardmell  v.  Lydall,  Raikes  v.  Todd,  and 
£x  parte  Holmes.    These  are  not  autho- 

(S)  t%  Vce.  435. 
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rities  for  applying  the  rule  to  cases  in  which 
it  would  create  a  considerable  degree  of 
injustice,  and  defeat  the  contract,  instead 
of  doing  justice  between  the  parties.  In 
those  cases,  the  Court  looks  to  the  effect 
which  the  rule  would  produce  on  the  in- 
terest of  parties,  and  not  to  any  abstract 
principle  of  appropriation. 

It  was  said,  that  from  the  date  of  the 
order  in  Ex  parte  Higginbottom,  a  practice 
had  prevailed,  of  calculating  interest  in  tiie 
manner  there  directed :  I  have  caused  in- 
quiries to  be  made  on  that  subject,  and  I 
do  not  find  that  to  be  the  case.  Indeed, 
the  instances  of  there  being  a  surplus  have 
been  so  few,  that  there  have  not  been  ma- 
terials for  establishing  a  practice.  I  have 
also  had  searches  made  to  ascertain  whe- 
ther any  order  can  be  found,  tending  to 
shew  what  the  practice  had  been ;  but  I 
have  not  derived  any  assistance  fVom  such 
searches. 

It  has  been  suggested,  that  the  law  of 
appropriation  has  undergone  some  change 
in  consequence  of  the  case  of  Devaynei  v. 
Noble,  and  that  Lord  Hardwicke*s  order 
would  be  inconsistent  with  the  present 
state  of  the  law  founded  on  that  case ;  but 
Devaynes  v.  Noble  did  not  establish  any 
new  law.  The  points  there  expounded 
do  not  appear  to  have  any  application  to 
the  present  case,  and  the  general  rules  for 
the  appropriation  of  payments  are  6f 
much  older  date  than  that  of  Lord  Hard- 
wicke's  decision,  being  all  derived  from 
the  civil  law. 

I  am  of  opinion,  upon  principle  and  au- 
thority, that  the  Master's  report  was  cor- 
rect; and  therefore  the  Vice  Chancellor's 
order  must  be  reversed,  and  the  petition 
excepting  to  the  report  be  dismissed,  with 
costs,  and  an  order  made  on  the  other 
petition  confirming  the  report. 


M.R. 

June  22 
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THE     ATTOBNET     GENERAL    V. 
TUB  BISHOP  OF  LLANDAFF. 


Charity — Petition — Craven  Scholarships. 

The  Master  of  the  Rolls  made  an  order, 
without  a  reference  to  the  Master,  for  in* 
creasing  the  allowance  of  each  of  the  Craven 
scholars  from  50L  to  751,  per  annum,  upon 
the  production  of  a  certificate  by  the  trustees 
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that  they  approved  of  such  an  application  of 
the  surplus  income  of  the  charity  estates. 

This  was  a  petition  intituled  in  an  ori- 
ginal and  two  supplemental  informations. 
It  was  presented  by  the  trustees  acting  in 
the  trusts  created  by  the  will  of  John  Lord 
Craven,  dated  in  1647,  whereby  his  lord- 
ship directed  that  out  of  the  yearly  rents  of 
certain  real  estates  thereby  devised,  100/. 
per  annum  should  be  raised  towards  the 
maintenance  of  two  poor  scholars  at  each 
of  the  Universities  of  Oxford  and  Cam- 
bridge, and  the  residue  of  the  rents  was  to 
be  employed  for  the  redemption  of  English 
Christian  captives,  prisoners  in  Algiers,  or 
other  places  under  the  dominion  of  Uie 
Turks.  By  a  decree  made  in  1819,  the 
number  of  the  scholars  was  increased  irom 
four  to  ten,  and  the  annual  allowance  of  each 
of  them  was  increased  from  251,  to  50/. 

The  annual  income  of  the  trust  property 
consisted  of  250/.,  arising  from  real  estate, 
and  of  765/.  arising  from  stock  in  the  Si. 
per  cents.,  making,  together,  1,015/.  per 
annum. 

The  petition  prayed,  that,  out  of  the  sur- 
plus income  of  the  trust  estate  and  funds, 
an  addition  of  251,  per  annum  might  be 
made  to  each  of  the  ten  now  existing  scho- 
larships. 

Mr,  Pemberton  and  Mr,  Craig  appeared 
in  support  of  the  petition. 

The  Master  of  the  Rolls  consented 
to  make  the  order  as  prayed,  without  a 
reference  to  the  Master,  provided  a  certi- 
ficate were  produced,  signed  bv  the  trus- 
tees, that  they  considered  this  to  be  a 
desirable  and  proper  mode  of  dealing  with 
the  charity  funds, — the  certificate  to  be 
filed  with  the  petition,  or  with  the  affidavits. 


M.R. 

June  23 
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Receiver — Practice — Motion — Service  of 
Notice  where  Defendant  has  not  appeared* 

In  a  suit  by  an  equitable  mortgagee  against 
the  mortgagor^  to  which  the  defendant  had 
not  appeared,  the  Court  refused  to  appoint  a 
receiver,  upon  a  motion,  notice  of  which  had 
been  served  upon  the  defendant  personally : 
and  also  refused  leave  to  serve  the  defendant 


personally  with  such  a  notice,  until  the  Coiart 
was  satisfied  that  the  plaintiff  had  taken  all 
proper  steps  to  compel  an  appearance, 

A  motion  was  made,  in  this  suit,  for  an 
injunction  and  a  receiver. 

It  was  a  suit  by  an  equitable  mortgagee 
against  the  mortgagor.  The  defendant  had 
not  appeared  to  die  suit,  and  it  was,  conse* 
quendy,  impracticable  to  serve  his  clerk 
in  court  with  the  nodce  of  this  motion,  and 
notice  of  it  had  been  served,  personally, 
on  the  defendant  himself. 

Mr,  Lovat  appeared  in  support  of  the 
motion,  but  the  defendant  did  not  appear 
upon  it. 

The  Master  of  the  Rolls  said,  that 
the  notice  of  motion  could  not  be  served 
on  the  defendant  personally,  without  spe- 
cial leave  of  the  Court;  and,  therefore,  the 
motion  for  a  receiver  could  not  be  granted. 

Mr,  Lovat  then  moved,  ex  parte,  for  an 
injunction ;  and  also  asked  that  the  plain- 
tiff might  have  leave  to  serve  the  defendant 
personally  with  notice  of  motion  for  a 
receiver,  for  the  next  motion  day. 

The  Master  of  the  RoLLa  granted  an 
injunction,  but  refused  the  other  part  of  the 
application,  on  the  ground  that  the  Court 
should  be  first  satisfied  that  the  plaintiff 
had  done  all  he  could  to  compel  Uie  defen- 
dant to  put  in  an  appearance. 


:.} 


v.c.    ^ 

June  25    ^   lumsden  v,  frazbr. 


Vendor  and  Purchaser  —  Conversion — 
Heir  and  Executor — IrUermedkUe  Rents, 

The  rents  of  real  estate  contracted  to  be 

sold,  belong,  after  the  death  of  the  vendor 

intestate  as  to  the  legal  estate,  until  the  time 

for  completion  of  the  contract,  to  the  hetr-at' 

law  of  the  vendor,  and  not  to  his  executor. 

The  testator  contracted  to  sell  an  estate 
of  which  he  was  seised  in  fee;  but  he  died 
before  the  time  for  performance  of  the  con- 
tract. The  legal  estate  in  the  premises 
contracted  to  be  sold  descended  on  the 
heir-at-law  of  the  testator ;  and  the  heir-r 
at-law  received  the  rents  of  the  property 
until  the  time  of  the  completion  of  -die 
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contract.  The  question  then  arose,  whe- 
ther these  intermediate  rents  belonged  to 
the  heir  or  the  executor  of  the  vendor. 

Mr,  K.  Bruce  and  Mr.  Batly^  Mr. 
Stuart,  Mr.  Daniel,  and  Mr.  Sidebottom^ 
for  the  different  parties. 

The  Vice  Chancellor. — The  law  casts 
the  legal  estate  upon  the  heir ;  and  if  he, 
on  that  legal  right,  receives  the  rents  of  the 
estate  up  to  the  time  of  the  performance  of 
the  contract,  when  the  purchase-money 
belongs  to  the  executor,  upon  what  prin-* 
ciple  should  the  Court  take  from  the  heir 
that  which  the  law  has  given  him?  There 
is  no  rule  in  equity  to  deprive  the  heir  of 
the  rents  which  thus  devolve  upon  him ;  on* 
the  contrary,  where  there  is  a  measuring 
cast,  the  habit  and  principle  of  the  Court 
is,  to  favour  the  heir  rather  than  the  exe* 
cator. 


i.} 


ALDRIDGE  V.  WESTBROOK. 


M.R. 
July 

Practice.  —  Costs  —  Trustees  defending 
separately. 

The  co-heiresses  of  the  surviving  trustee 
under  marriage  articles^  severed  in  their  de* 
fence  to  a  suit  instituted  for  carrying  the 
articles  into  effect.  They  Uved  at  a  distance 
from  each  other^  and  had  never  acted  in  the 
trusts : — Held,  that  they  were  entitled  to  two 
sets  of  costs. 

This  suit  was  instituted  for  the  purpose 
of  obtaining  a  specific  performance  of  cer- 
tain marriage  articles  entered  into  in  the 
year  1802,  by  which  the  intended  husband 
covenanted  with  the  trustees  to  convey  some 
real  estate  upon  the  trusts  mentioned  in  the 
articles.  All  the  covenantees  named  in  the 
articles  were  dead,  and  the  two  co- heiresses 
of  the  survivor  of  them  were  made  defen- 
dants to  the  suit.  The  bill  prayed  for  the 
appointment  of  new  trustees,  and  that  a 
Conveyance  might  be  made,  either  to  the 
Co-heiresses  or  to  the  new  trustees. 

Both  the  CO- heiresses  were  married,  and 
one  of  them  lived  at  Chelsea,  and  the  other 
at  Benson  in  Oxfordshire.  They  appeared 
and  answered  separately,  and  employed 
different  solicitors  in  the  suit.  One  of 
them  put  in  a  full  answer,  and  submitted 


to  act  under  the  direction  of  the  Court  upon 
being  paid  her  costs.  The  other  co- 
heiress put  in  a  short  answer,  and  also  sub- 
mitted to  act  under  the  direction  of  the 
Court.  She  stated  that  she  was  a  stranger 
to  the  matters  mentioned  in  the  bill,  and 
that,  if  she  was  a  trustee,  she  wished  to  be 
discharged  from  the  trusteeship. 

The  cause  now  came  on  for  further  di- 
rections :  and  a  question  was  asked,  whe- 
ther these  two  defendants  were  entitled  to 
more  than  one  set  of  costs. 

Mr,  Bethellf  Mr,  Stinton,  and  Mr,  Ran' 
dallf  appeared  for  the  plaintiffs ;  and  Mr* 
James  and  Mr,  K,  Parker ,  for  the  co- 
heiresses.— Qauntv,  Taylor  (X)„ 

The  Master  of  the  Rolls  said — That 
as  these  two  ladies  had  never  acted  together 
in  any  of  the  trusts  of  these  articles,  and 
had  never  undertaken  to  act  in  them,  and 
were  living  at  a  considerable  distance  from 
each  other,  he  thought  they  were  not  within 
the  rule  of  the  court,  which  gave  only  one 
set  of  costs  to  parties  who  severed  in  their 
defence ;  and  his  Lordship  gave  both  these 
parties  their  costs,  as  between  party  and 
party. 


V.C.     \ 

J    Iv  16      I     ^^^^^^^  ^'  ELLIOTT. 

Legacy^^Remoteness, 

A  g^ft  of  a  residue  unto  all  and  every  the 
childrenf  sons  and  daughters  of  the  testator* s 
daughter,  in  equal  shares  and  proportions, 
as  and  when  they  should  respectively  attain 
their  respective  ages  of  twenty-two  years,  will 
take  effect  as  a  gift  to  the  children  living  at 
the  death  of  the  testator,  but  is  void  as  to 
after 'bom  usue. 

The  testator,  by  his  will,  after  devising 
a  certain  freehold  estate  to  his  daughter 
Elizabeth,  gave  unto  his  said  daughter  the 
sum  of  1,000/. ;  and  he  thereby  gave  and 
bequeatlied  all  other  his  personal  estate 
and  effects  unto  and  among  all  and  every 
the  children,  sons  and  daughters  of  his 
said  daughter  Elizabeth  Elliott,  in  equal 
shares  and  proportions,  as  and  when  they 


(1)  S  Bear.  $46;  i.o.  7  Law  J.  Rep.  (n.s.) 
Chanc.  f . 
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should  respectively  attain  their  respective 
ages  of  twenty-two  years,  and  the  interest 
on  their  said  respective  shares  to  accumu- 
late and  be  paid  as  and  when  the  said  prin- 
cipal suras  should  be  payable.  The  tes- 
tator died  in  February  18£6,  leaving  his 
said  daughter,  and  four  children  of  his  said 
daughter,  surviving.  James  William  Elliott, 
one  child  of  the  testator's  said  daughter, 
was  bom  afler  the  death  of  the  testator. 

The  question  was,  whether  the  gift  of 
the  residue  was  void  for  remoteness. 

Mr.  Palmer^  for  the  next-of-kin,  argued 
that  the  gift  was  clearly  void.  If  twenty- 
two  years  might  be  named,  any  number  of 
years  would  be  good.  The  Court  could 
not  divide  the  class,  and  hold  the  gifl  good 
as  to  those  who  were  alive  at  the  testator's 
death. 

Leake  v.  Robinson^  2  Mer.  36S, 
Famdry  v.  Geddes,  1  Russ.  &  Myl.  203 ; 
8.  c.  8  Law  J.  Rep.  Chanc.  63. 

Mr,  K,  Bruce  and  Mr,  Hare,  for  the 
children  of  the  testator's  daughter. 

The  Court  is  not  obliged  to  hold  the 
entire  gift  to  be  void,  because  some  chil- 
dren might  be  bom  who  could  not  take 
under  it.  As  a  gift  to  the  children  living 
at  the  testator's  death,  it  must  be  good. 
Why  is  not  the  description  of  them  in  the 
will  as  effectual  as  if  the  testator  had  in- 
serted their  respective  names  ?  The  Court 
may  hold  the  after-bom  child  to  be  ex- 
cluded. 

Davidson  v.  Dallas,  14  Ves.  576. 

Mr,  W,  R,  Ellis,  for  the  executor. 

The  Vice  Chancellor. — I  do  not  see 
any  objection  in  principle  to  holding,  that 
the  words  '*aU  and  every  the  children,  sons 
and  daughters  of  my  daughter  Elizabeth 
Elliott,"  mean  the  children  of  the  tes- 
tator's daughter  then  living.  The  descrip- 
tion of  the  children  is  as  definite  as  if  they 
had  been  severally  mentioned  by  their 
names.  I  think  the  most  reasonable  con* 
struction  of  the  will  is,  to  look  upon  it  as 
expressing  a  gift  to  the  children  of  the 
testator's  daughter,  living  at  the  time  of  bis 
death,  when  &e  will  speaks. 

Declaration  that  the  children,  ex- 
clusive of  James  William,  mere 
entitled  to  the  residue. 


V  C      > 

J    1  '   81       i      CORNEWALL  V.  OORNEWALL. 

Specific  Legacy — Devised  Real  Estate — 
Priority  in  /Administration — Construction, 

Specific  legacies  are  to  be  wholly  applied 
in  payment  of  debts,  where  the  rest  of  the 
personal  estate  is  insufficient,  after  the  ap- 
plication  of  real  estate  descended,  but  before 
the  application  of  any  part  of  the  devieed 
real  estates. 

The  testator  gave  to  his  son  all  his  fw'^ 
niture  and  articles  of  domestic  use  and  oma^ 
ment ;  and  to  his  widow,  the  use  of  aU  hie 
books : — Held,  that  the  books  passed  to  the 
son,  under  the  first  gift ;  and  thai  the  widom 
took  a  life  interest  in  them  under  the  second. 

By  indentures  of  lease  and  release  of 
September  1815,  certain  real  estates  were 
limited  to  Sir  G.  Cornewall  for  life,  with 
remainder  to  his .  first  and  other  sons  in 
tail  male.  By  other  indentures  of  lease 
and  release,  dated  in  July  1816,  other  es- 
tates were  conveyed  to  trustees,  upon  trust 
to  raise  thereout,  by  sale  or  mortgage, 
monies  sufficient  to  defray  certain  charges 
or  incumbrances,  set  forth  in  a  schedule' 
thereto,  and,  subject  thereto,  to  the  use  of 
Sir  G.  Cornewall  in  fee.  Among  the  here- 
ditaments comprised  in  the  last-mentioned 
indentures,  was  the  fee  simple  of  certain 
tithes.  Sir  G.  Cornewall,  by  his  will,  dated 
November  1818,  devised  all  the  estates 
comprised  in  the  latter  indentures,  to  the 
same  uses  to  which  the  estates  comprised 
in  the  former  indentures  should  stand  set- 
tled and  assured  to  at  the  time  of  hit 
decease ;  and  he  bequeathed  unto  his  wife 
all  his  personal  estate  and  effects  whatso- 
ever which  should  remain  afWr  payment  of 
his  debts,  (exclusive  of  debts  specially 
charged  on  his  real  estate,)  and  funer^ 
expenses ;  and  he  appointed  her  sole  exe« 
cutrix.  By  a  codicil  of  March  1835,  the 
testator  gave  to  his  eldest  son  all  his  plate 
and  family  jewels,  and  trinkets  and  orna- 
ments of  the  person,  and  all  his  furniture 
and  other  articles  of  domestic  use  or 
ornament.  By  a  second,  codicil,  of  the 
20th  of  December  1835,  the  testator  gave 
to  his  wife  all  the  provisions  and  wines  in 
his  dwelling-house  at  Moccas  Court,  and 
all  his  pleasure  carriages  and  horses,  with 
dieir  harness,  and  all  bis  musical  inslru- 
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roente,  and  the  use  of  all  his  books,  and  all 
the  money  in  his  dwelling-house,  in  his 
bankers'  and  land-steward's  hands  at  the 
time  of  his  decease,  for  her  own  sole  use 
and  benefit.  By  a  third  codicil^  of  the  24th 
of  December  1835,  the  testator  devised  all 
his  estate  and  interest  in  the  said  tithes  to 
trustees,  upon  trust  to  sell,  and  to  divide 
the  produce  equally  between  the  testator's 
yoanger  children,  in  equal  sliares  and  pro- 
portions, and  to  apply  the  rents  and  income, 
until  a  sale  should  be  made,  and  after- 
wards the  interest  and  dividends  of  the 
money  produced  by  such  sale,  in  their  re- 
spective maintenance  and  education  during 
their  minorities,  in  such  manner  as  his  said 
trustees  should  think  proper. 

The  testator  died  on  the  27th  of  De* 
cember  18d5.  The  bill  was  filed  in  1837, 
by  the  younger  children  of  the  testator, 
against  his  widow,  heir-at-law,  and  devisees 
in  trust,  and  the  trustees  of  the  said  inden- 
tures of  1815  and  1816;  and  prayed  an 
account  of  the  personal  estate  of  the  tes- 
tator, both  specifically  bequeathed  and  not 
specifically  bequeathed,  and  that  the  same 
might  be  sold  and  applied  in  due  course 
of  administration ;  and  that  the  heredit- 
aments comprised  in  the  indenture  of  July 
1816  (exclusive  of  the  tithes)  might  be 
sold,  and  the  proceeds  arising  therefrom 
applied  in  paying  off  the  incumbrances 
created  thereon  and  on  the  said  tithes  by 
such  indentures ;  and  that,  if  necessary, 
the  residue  might  be  applied  in  satisfaction 
of  the  other  debts  of  the  testator  which  his 
personal  estate  should  not  be  sufficient  to 
pay ;  and  that,  if  necessary,  the  portions 
provided  for  the  plaintiffs  by  the  indentures 
of  1815  might  be  raised  out  of  the  here- 
ditaments and  premises  comprised  in  the 
indentures  of  1816,  subject  to  the  prior 
charges  thereon  ;  and  that  the  tithes  might 
be  sold,  and  the  proceeds  thereof  secured 
for  the  benefit  of  the  plaintiffs.  The  decree 
for  the  account  was  taken,  and  the  Master 
found,  that  the  personal  estate  and  effects 
of  the  testator  would  be  insufficient  for  the 
payment  of  his  debts  not  provided  for  by  the 
mdenturesof  July  1816.  The  testator  died 
seised  of  certain  real  estates,  not  comprised 
in  either  of  the  indentures  ofl815orl816, 
and  which  descended  to  his  heir-at-law. 
On  the  hearing  of  the  cause  for  furthec 
directions,  three  questions  were  raised-^ 


first,  the  genera]  personal  estate  being  in- 
sufficient for  the  payment  of  the  surplus 
contract  debts  of  the  testator,  whether  the 
tithes  devised  by  the  third  codicil  should 
contribute  rateably  with  the  other  devised 
real  estates  towards  payment  of  the  incum- 
brances specified  in  the  deeds  of  1816,  or 
of  the  general  debts  proved  in  the  cause. 
Secondly,  whether  the  devised  real  estates 
ought  to  contribute  rateably  with  the  per- 
sonal estate  and  effects  specifically  be- 
queathed to  the  eldest  son  and  the  widows 
in  payment  of  such  of  the  specialty  debts 
as  the  general  personal  estate  and  the  real 
estates  descended  would  be  insufficient  to 
pay ;  or  whether  the  specific  legacies  were 
to  be  applied  in  Mo  before  the.  devised 
estates.  Thirdly,  whether  the  books  passed 
to  the  testator's  son  under  the  first  codicil ; 
and  if  so,  whether,  under  the  second  codi- 
cil, the  widow  took  an  absolute,  or  only  a 
life  interest  in  them.* 

Mr,  Richards  and  Mr»  Freeling,  for  the 
plaintiffs,  on  the  first  point,  cited — 

Choat  V.  Yeats,  1  Jac.  &  Walk.  102. 

Browne  v.  Groombridge,  4  Mad.  495.  . 
On  the  second  point,  they  argued,  that  the 
specific  legacies  should  be  resorted  to  prior 
to  the  devised  estates.  Before  the  Statute 
of  Fraudulent  Devises,  a  specialty  creditor 
must  have  taken  specific  legacies  in  such  a 
case,  for  he  could  not  have  taken  real  estate 
devised;  but  that  statute,  though  it  haa 
given  a  more  extensive  remedy  for  the 
recovery  of  debts,  has  not  altered,  and  was 
never  intended  to  alter,  the  relative  equities 
of  legatees  and  devisees.  It  was  made  for 
the  benefit  of  creditors,  not  for  the  benefit 
of  legatees,  and  still  less  to  confer  a  benefit 
on  legatees  to  the  prejudice  of  devisees. 

Oalton  V.  Hancock,  2  Atk.  434. 

Haslewood  v.  Pope,  3  P.  Wms.  322. 
A  specific  devisee  is,  in  fact,  more  favoured 
in  equity  than  a  specific  legatee — Clifton 
V.  Burt  (1).  The  same  principle  is  exhi- 
bited in  the  rule  of  the  court,  which  doea 
not  give  the  widow,  whose  paraphernalia 
is  taken  by  a  creditor,  any  right  to  indem-* 
nification  out  of  the  reid  estate  devised* 
That  case  is  stronger,  inasmuch  as  paran 
phernalia  are  preferred  to  specific  legacies. 

Ridaut  V.  Lord  Phmauth,  2  Atk.  104. 

Probert  v.  Clifford,  Ambl.  6. 

Tipping  V.  Tipping,  1  P.  Wms.  729. 
(1)  1  P.  Wms.  678. 
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Graham  ▼.  Lord  Londonderry ^  8  Atk. 
d95. 

Snelson  v.  Corbet,  ibid.  369. 
The  uniform  principle  in  administration  is, 
to  exhaust  the  personal  estate  before  re* 
sorting  to  the  real  estate. 

Mr,  Jacob  and  Mr.  De  Oex,  for  the 
heir-at-law,  argued  in  support  of  the  same 
principle  of  administration. 

Mr.  NichoUf  for  the  widow,  who  was 
the  principal  specific  legatee,  on  the  second 
point,  argued,  that  the  question,  if  any 
there  were,  had  been  expressly  decided  in 
the  cases  of  Long  v.  Short  (2)  and  Silk  v. 
Prime  {3),  in  both  of  which  cases,  real 
estate  devised  and  specific  legacies  were 
held  bound  to  contribute  rateably  to  the 
payment  of  debts  by  specialty.  The  ex- 
pression attributed  to  Lord  Talbot,  in 
Haslewood  v.  Pope,  that  "  the  specific 
legatees  shall  not  stand  in  the  place  of  the 
bond  creditor  to  charge  the  land  devised, 
because  the  devisee  of  the  land  is  as  much 
a  specific  devisee  as  the  legatee  of  a  spe- 
cific legacy,"  is  explained  in  Roper  (d),  and 
evidently  means,  not  that  the  real  estate 
should  not  contribute,  but  that  the  specific 
legatee  is  not  entitled  to  have  the  assets 
marshalled,  so  as  to  throw  the  whole  debt 
upon  the  devised  estate.  As  against  real 
estate  descended,  the  specific  legatee  was 
clearly  entitled  to  have  the  assets  mar- 
shalled. The  fourth  resolution  in  Hiule^ 
nfood  V.  Pope  determined  that  be  had 
the  same  right  as  against  land  devised ^ 
where  that  land  was  charged  with  debts ; 
and  the  fifth  resolution  did  no  more  than 
determine,  that  the  specific  legatee  had  not 
the  ^ame  right,  where  the  land  was  devised, 
but  not  charged  with  debts.  The  very 
reason  given  for  the  rule  thus  laid  down, 
substantially  affirms  the  decision  in  Long 
V.  Short ;  for .  the  reason  is,  that  one  gift 
is  as  much  specific  as  the  other,  and  there- 
fore one  object  of  the  testator's  bounty 
should  not  exclude  the  other :  that  is  thie 
principle  of  rateable  contribution.  It  is 
not  true,  that  the  right  to  paraphernalia  is 
on  a  preferable  or  equal  ground  with  the 
right  to  a  specific  legacy. 

Burton  v.  Pierpoint,  2  P.  Wms.  78. 

Boyntun  v.  Boyntun,  1  Cox,  106. 

(1)  1  P.  WniB.  404;  8.  c.  «  Vera.  756. 
(S)  1  Dick.  384 ;  ■.  o.  1  Bro.  C.C.  138,  n. 
(3)  Treatise  on  Legiciei,  p.  8t9. 


The  very  application  of  descended  real 
estates  before  specifically  bequeathed  per- 
sonalty, which  is  admitted  to  prevail,  is 
conclusive  against  the  argument  that  the 
principle  is  always  to  apply  personal  estate 
before  real.     He  cited  also — 

Oneal  v.  Mead,  1  P.  Wms.  693. 
Irmm  v.  Ironmonger  fi  Russ.  &  Myl.  53 1  • 
On  the  third  point — 

Cremome  v.  Antrobus,  5  Russ.  312; 

s.  c.  7  Law  J.  Rep.  Chanc.  88. 
Cole  Y.  Fitzgerald,  1  Sim.  &  Stu.  189; 
s.  c.  S  Kuss.  801 ;   1  Law  J.  Rep. 
Chanc.  91. 
Mr.  Richards  replied. 

The  Vice  Chancellor.  —  I  see  no 
reason  why  these  tithes  should  be  exempt- 
ed  from  their  liability  to  contribute  to  the 
payment  of  debts  with  the  other  devised 
estates.  With  respect  to  the  second  point, 
I  have  referred  to  my  own  volume  of 
Peere  Williams,  and  I  see,  that  many  years 
ago  I  had  my  attention  called  to  the  000- 
flicting  decisions  on  this  point,  and  I  had 
added  this  note  to  the  case  in  my  book  :-^ 
*'  Quaere,  however,  if  the  statute  against 
fraudulent  devises  was  not  made  for  the 
benefit  of  creditors,  and  not  of  legatees ;" 
and  then  I  have  made  a  reference  to  Galtm 
V.  Hancock.  I  must  say,  the  weight  of 
authority  always  appeared  to  me  to  be  in 
favour  of  the  decision  of  Lord  Talbot  I 
have  always  heard  Lord  Talbot  spoken  of 
as  an  excellent  lawyer,  and  conversant  with 
the  law  of  the  court  in  which  he  sat.  Lord 
Eldon  frequently  expressed  that  opinion 
of  him;  added  to  which.  Lord  Talbot's 
decision,  which  is  entirely  supported  by 
principle,  is  also  the  later  decision.  If  I 
find  two  decisions,  the  first  by  one  Lord 
Chancellor,  and  the  second  by  another 
Lord  Chancellor,  and  the  second  decision 
is  according  to  principle,  I  think  I  have  n9 
ground  for  saying  the  later  decision  must 
not  stand.  I  have,  therefore,  no  difficulty 
in  holding,  that  the  specific  legacies  most 
be  exhausted  before  the  real  estates  are 
resorted  to. 

As  to  the  point  which  has  been  made 
with  respect  to  the  books,  the  testator 
must  be  taken  to  have  known  that  he  had 
given  by  his  will  the  general  personal  estate 
to  his  wife.  By  the  first  codicil,  he  gives 
to  bis  eldest  son  all  his  plate  and  fiunily 
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jewels,  and  trinkets  and  oraaments  of  the 
person,  and  all  his  furniture  and  other 
articles  of  domestic  use  and  ornament.  By 
the  next  codicil,  he  changes  the  form  of 
the  expression  as  to  what  he  had  given  to 
his  wife.  He  gives  her  '*  all  the  wines, 
&c.,  and  the  use  of  all  his  hooks.*'  It  is 
but  a  reasonable  thing  to  suppose  that  he 
knew  what  he  had  done.  I  must  take  it, 
that  he  knew  that  he  had  given  the  books 
absolutely,  by  his  will,  to  his  wife.  If 
books  are  used,  they  are  articles  of  '*  do* 
mestic  use" — if  not  used,  they  may  be,  and 
'  often  are,  articles  of  "  ornament."  The 
true  construction  of  the  two  codicils  is,  the 
son  takes  the  books  absolutely,  subject 
only  to  the  use  of  them  by  the  wife,  which 
use  can  only  be  during  her  life.  I  shall, 
therefore,  declare,  that  the  books  belong 
to  the  son,  subject  to  the  use  of  them  for 
her  life  by  the  wife. 


C.     ") 

17;   > 
.  11.  J 


IIACKRETU  V,  DUNN. 


L.C. 

July 
Aug 

Vendor  and  Purchaser — Specific  Perform^ 
ance — Title — Pleading  — Multifariousness 
"^JVaiver. 

A  bill  was  filed  for  the  specific  performance 
of  a  contract^  by  one  of  two  joint  purchaser s^ 
against  the  other  purchaser  and  the  vendor. 
An  objection  taken  bu  the  defendant^  the 
vendor^  on  the  ground  of  multifariousness^  and 
that  the  plain^ff  could  not  support  his  bill^ 
unless  the  joint  purchaser  joined  him  as  a  co* 
plaintiff'  therein^  was  overruled, 

Semble — the  acceptance  of  the  title  by  the 
co-defendantt  the  joint  purchaser,  is  no 
answer  to  the  plaintiff's  right  to  have  a  good 
title  proved. 

A  subsidUary  contract,  by  which  the  defen* 
dant,  the  vendor,  became  the  occupant  of  part 
of  the  estate  sold,  at  a  fair  annual  rent, 
affords  no  impediment  to  a  specific  perform* 
ance  of  the  contract. 

The  bill  in  this  case  was  filed  by  the 
plaintiff,  as  one  of  two  joint  contractors  in 
writing  for  the  purchase  of  an  estate  from, 
the  defendant  Dunn,  Richardson,  the  other 
contractor,  being  a  co-defendant;  and  it 
sought  a  specific  performance  of  the  con- 
tract, according  to  the  terms  thereof;  or 


that,  on  payment  by  the  plaintiff  of  the 
whole  of  the  purchase^money  to  the  vendor, 
the  whole  estate  might  be  decreed  to  be 
conveyed  to  the  plaintiff.  Evidence  at 
some  length  was  entered  into,  to  prove 
a  correspondence  that  took  place  between 
the  solicitors  of  the  plaintiff  and  the  de- 
fendant Dunn,  respectively,  with  reference 
to  the  title  and  the  abstract  The  defen- 
dant Richardson  offered,  by  his  answer,  to 
pay  the  purchase- money ;  and  the  defendant 
Dunn  insisted  that  the  plaintiff,  by  the  delay 
that  he  had  created,  had  waived  a  right  to 
a  specific  performance :  but  the  principal 
discussion  arose  upon  the  objections  of  the 
defendant  Dunn,  viz. — 1st,  that  the  bill 
was  multifarious  in  making  a  case  against 
the  defendant  Richardson,  with  which  the 
defendant  Dunn  had  nothing  to  do ;  and, 
2nd,  that  the  plaintiff  could  not  sustain  the 
bill  without  Richardson  being  joined  with 
him  as  a  co-plaintiff.  And  it  was  urged, 
that  there  coidd  be  no  specific  performance 
where  the  record  remained  (as  in  the  case 
before  the  Court)  in  so  doubtful  a  state^ 
the  joint  contract  no  longer  (as  it  was 
alleged)  existing. 

Mr.  Richards  and  Mr.  Pigott,  ia  support 
of  the  bill,  cited 

Davis  V.  Symonds,  1  Cox,  402. 
Hood  V.   Pimm,    4  Sim.   101  ;    s.  c. 
2  Law  J.  Rep.  Chanc.  232, 

Mr.  Bethell  and  Mr.  Wright  appeared  for 
the  defendant  Dunn,  and  ilfr.  Wakefield 
and  Mr.  J.  Russell,  for  the  defendant 
Richardson. 

Aug.  11. — The  Lord  Chancellor. — It 
was  hardly  pressed  at  the  bar,  that  the  plain- 
tiff was  precluded  by  the  length  of  time  that 
had  elapsed  since  the  contract,  or  by  an 
abandonment  of  it.  The  evidence  disproves 
any  such  defence.  The  defence  rests  prin- 
cipally on  two  grounds  : — 1st,  that  the  bill 
was  multifarious,  by  making  a  case  against 
Richardson,  with  which  the  defendant 
Dunn  had  nothing  to  do ;  and  2ndly,  that 
the  plaintiff  could  not  ^pport  a  bill  with- 
out Richardson.  The  defence,  I  think, 
fails  on  both  grounds.  As  to  the  first,  it 
is  true  that  much  of  the  expense  of  the  suit 
has  arisen  from  the  case  made  against 
Richardson,  to  which  the  defendant  Dunn 
ought  not,  under  any  circumstances,  to  be 
subjected ;  but  it  would  be  premature  to 
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make  any  arrangement  with  regard  to  costs 
at  this  time.    Independently  of  this  objec- 
tion being  raised  at  the  hearing,  the  case 
against  Richardson  is  not  one  unconnected 
with  the  relief  prayed  against  Dunn,  but 
in  this  it  is  indisputably  connected  with 
it,  and  it  would  be  impossible  to  carry  into 
effect  any  decree  for  a  specific  perform- 
ance, without  considering  the  question  be- 
tween the  plaintiff  and  Richardson.    It  has 
not  unfrequently  happened  that  bills  for 
specific  performance  have  become  neces- 
sary, to  dispose  of  some  collateral  question 
with  one  party,  another   party,   claiming 
under  a  subsequent  agreement,  being  some- 
times necessarily  made  a  defendant,  be- 
cause the  plaintiff  may  claim  the  benefit  of 
an  agreement  for  a  payment  made  to  such 
other  person ;  and  if  the  plaintiff  claims  the 
benefit  of  this,  he  must  make  that  other 
party  a  defendant.     It  is  enough  if  the 
plaintiff  have  sufficient  interest  in  the  sub- 
ject-matter of  the  suit.     It  is  no  objection 
to  the  suit  that  others  have  also  an  interest, 
if  they  be  brought  before  the  Court,  it  not 
being  necessary  that  all  should  concur  in 
the  demand  as  plaintiffs ;  for  one  of  several 
parties  having  joint  interests,  or  one  of 
several  residuary  legatees,  or  one  of  several 
obligees,  may  sue,  making  the  other  parties 
interested  defendants.     It  was,  however 
said,   that   Richardson  had  accepted  the 
title,  so  that  the  plaintiff  was  thereby  bound. 
I  find  no  proof  of  that  fact ;  and  if  it  were 
so,  it  would  not,  I  think,  afford  an  answer 
to  the  plaintifiTs  right  to  have  a  good  litle 
proved.      The   correspondence  proves  a 
continued    demand  on  the  part  of   the 
plaintiffs,   and   a    tardy   acquiescence   in 
the  demand  on  the  part  of  the  defendant. 
The  decree   must  be  the  usual  decree, 
with   a  reference   as  to   the   title.     The 
subsidiary   contract,   and    the    defendant 
Dunn's  occupation  of  the  house  and  three 
cloees  at  a  fair  annual  rent,  afford  no  im- 
pediment to  the  specific  performance  of  the 
contract.     If  the  contract  be  to  be  per- 
formed, there  will  be  no  more  difficulty  in 
ascertaining  what  the  rate   of   payment 
ought  to  be,  than  frequently  occurs   in 
ascertaining  the  value  of  timber  and  other 
matter  incidental  to  the  performance  of  a 
contract.     The  decree  cannot  go  further, 
until  it  is  ascertained  whether  the  defendant 
can  make  a  good,  title. 


M.R.     1     7         ^ 

July  13      I         ^^^  FOWET  CHARinES. 

Charity — Information — Petition — Slat.  2 
Will.  4.  c.  57. 

A  petition  presented  under  the  2  Will  4. 
c.  57,  and  praying  for  a  referenccy  for  the 
appointment  of  new  trustees,  and  fur  the  ap- 
proval  of  a  scheme,  and  for  an  inquiry  as  to 
the  charity  property,  and  in  whom  the  legal 
estate  was  vested — was  objected  to,  upon  the 
ground  that  it  ought  to  have  been  intituled  in 
Sir  Samuel  Romillys  Act  (5%  Geo,  3. 
c.  101^.     The  objection  was  overruled. 

This  was  a  petition  presented  by  the 
Attorney  General,  intituled,  "  In  the  mat- 
ter of  the  Town  lands  of  the  Borough  of 
Fowey,  the  free  school,  John  Tretfye's 
charity,  and  Nicholas  Sawle*s  charity  ;  and 
in  the  matter  of  the  2  Will.  4.  c.  57."  (I) 

The  petition  stated  the  manner  in 
which  certain  hereditaments  had  become 
vested  in  trustees,  upon  charitable  trusts, 

^  ^1)  "An  Act  to  continue  and  extend  the  Pro- 
visions  of  ap  Act  passed  in  the  Fifty- ninth  Year  of 
his  Majesty  King  George  the  Third,  for  giTiojf 
additional  facilities  in  applications  to  Courts  of 
Equity,  regarding  the  management  of  ostites  or 
funds  belonging  to  Charities,  and  for  making  cer- 
tain prorisions  respecting  estates  or  funds  belong- 
ing to  Charities."^ This  act  of  59  Geo.  3.  c.  91. 
enacted,  among  other  things,  "  That  whenerer, 
upon  any  examination  or  investigation  taken  or  bad 
by  and  before  the  commissioners  appointed  or  to  be 
appointed,  under  the  authority  of  the  before-men- 
tioned acts,  aay  case  shall  arise  or  happen  in  wbieb 
it  shall  appear  to  the  said  commissioners  that  the 
directions  or  orders  of  a  court  of  equity  are  requi- 
site for  the  remedying  of  any  neglect,  breach  of 
trust,  fraud,  abuse,  or  misconduct  in  the  mana^ 
ment  of  any  trust  created  for  any  charitable  purposes 
as  aforesaid,  or  of  the  estates  or  funds  thereto  be- 
longing, or  for  the  regulating  the  administration  of 
any  such  trust,  or  of  die  estates  or  funds  thereof,  it 
shall  and  may  be  lawful  for  the  said  commissioners, 
or  any  fire  or  more  of  them,  if  they  shall  think  fit, 
to  certify  the  particulars  of  such  case,  in  writing, 
under  their  bands,  to  his  Majesty's  Attorney 
General,  and  thereupon  it  shall  be  lawful  for  hu 
Majesty's  Attorney  General,  if  he  shall  so  think 
fit,  either  by  a  summary  application,  in  the  nature 
of  a  petition,  or  by  information,  as  the  case  may 
require,  to  apply  to  or  commence  a  suit  in  his 
Majesty's  High  Court  of  Chancery,  or  to  or  in  his 
Majesty's  Court  of  Exchequer,  sitting  as  a  court 
of  equity,  stating  and  setting  forth  the  neglect, 
breach  of  trust,  fraud,  abuse,  or  misconduct,  or 
other  cause  of  complaint  or  application,  and  pray- 
ing such  relief  at  Uie  nature  of  the  case  may  re* 
quir#/* 
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for  Che  benefit  of  the  inhabitants  of  Fowey, 
and  also  the  manner  in  which  other  here- 
ditaments had  become  vested  in  the  cor- 
poration. No  new  trustees  had  been 
appointed  upon  the  death  of  the  original 
trustees,  and  the  corporation  of  Fowey  had 
BOW  become  dissolved. 

The  petition  also  stated,  that  an  infor- 
mation and  supplemental  information  had 
been  filed  respecting  ^ese  charity  estates, 
and  that  other  proceedings  respecting 
them  had  taken  place  in  the  Court  of 
Chancery  ;  and  it  prayed  that  it  might  be 
referred  to  the  Master  to  approve  of  new 
trustees  of  the  said  charity  estates,  and  to 
approve  of  a  scheme  for  the  said  charities, 
and  that  it  might  be  ascertained  of  what 
the  said  property  consisted,  and  in  whom 
the  legal  estate  in  the  landed  property  was 
now  vested.  The  particulars  stated  in  the 
petition  had  been  certified  by  the  charity 
commissioners. 

The  Master  of  the  Rolls  made  the 
order  as  prayed,  but  the  registrar  ob- 
jected to  draw  up  the  order,  on  the  ground 
that  the  petition  ought  to  have  been  inti- 
tuled in  the  52  Geo.  3.  c.  101  (Sir  Samuel 
Romilly*s  Act). 

The  petition  was  therefore  again  men- 
tioned to  tiie  Master  of  the  Rolls,  when 
his  Lordship  held  the  objection  to  be  un- 
founded, and  directed  the  order  to  be 
drawn  up. 

Mr.  Pemherton  and  Mr,  BlurU  appeared 
for  the  Attorney  General. 


M.R.     \ 
July  22.  J 


TAYLOR  0.  HEMtNO. 


Practice, — Production  and  Inspection  of 
Documents, 

/4  plaintiff  set  forth  in  a  schedule  to  his 
bill^  a  list  of  letters  written  by  a  defendant^ 
the  contents  of  which  were  not  stated  in  the 
bilL  These  letters  formed  a  part  only  of 
the  correspondence,  and  all  the  letters  were 
in  the  plaintiff*s  possession.  The  Court 
granted  the  defendant  a  month* s  time  to  ait- 
swer,  after  he  should  have  had  an  inspection 
of  the  letters  mentioned  in  the  schedule,  (such 
inspection  to  he  had  within  a  week,)  biu  re* 
fused  to  make  an  order  for  the  production  of 
those  letters,  or  to  make  any  order  respecting 
New  Series,  X. — Chanc. 


the  letters  whkh  were  not  mentioned  in  the 
schedule. 

The  bill  stated  some  transactions  between 
two  of  the  defendants  (Messrs.  Heming  & 
Needham)  and  a  Mr.  Holmes,  and  set 
forth  some  letters  which  had  passed  be- 
tween those  parties.  It  then  contained 
the  following  allegation,  that  the  plaintiff 
*'  hath,  in  fact,  discovered  various  other 
parts  of  the  written  correspondence  between 
the  said  parties,  that  is  to  say,  letters  from 
the  said  defendant  J.  S.  Needham  to  the 
said  George  Holmes ;  and  the  plaintiff  is 
ready  and  willing  to  deposit  the  same,  if 
required,  for  the  purposes  of  this  suit,  with 
his  clerk  in  court,  or  to  permit  inspection 
thereof  by  the  defendants  hereto  ;  but  the 
plaintiff  hath,  in  order  to  avoid  the  ex- 
pense of  setting  the  same  out  in  this,  his 
bill  of  complaint,  set  forth  in  the  schedule 
hereto  annexed  a  list  or  schedule  of  such 
letters  by  date,  and  to  which  the  plaintiff 
craves,  if  required,  to  refer."  About 
twenty  letters  from  Needham  to  Holmes 
were  mentioned  in  the  schedule,  with  their 
respective  dates. 

The  solicitor  of  the  defendants  Heming 
and  Needham,  had  applied  to  the  plaintiffs 
solicitor,  for  copies  of  the  letters  referred 
to  in  the  preceding  allegation,  and  he  re- 
ceived copies  of  the  letters  which  were 
mentioned  in  the  schedule^  Some  of  the 
dates  of  these  copies  did  not  agree  with 
the  dates  as  stated  m  the  schedule,  but  this 
difference  was  stated  to  have  accidentally 
arisen  in  the  copying.  It  appeared  from 
the  correspondence  which  took  place  be- 
tween the  solicitors,  that  the  plaintiff  had 
in  his  possession  other  letters  between 
those  defendants  and  Holmes,  besides 
those  which  were  mentioned  in  his  schedule, 
which  letters  he  refused  to  allow  the  de- 
fendants to  have  copies  of.  Under  these 
circumstances,  a  motion  was  now  made  on 
behalf  of  the  defendants  Heming  and 
Needham,  that  the  plaintiff  might,  within 
seven  days  after  service  of  the  writ  of  ex- 
ecution of  the  order  to  be  made  on  this 
motion,  deposit  upon  oath  with  his  clerk 
in  court,  the  letters  referred  to  in  his  bill 
and  the  schedule  thereto,  and  also  all 
other  letters  written  by  the  said  defendants, 
or  either  of  them,  to  Holmes,  and  Holmes, 
Taylor,   &  Co.,  or  either  of  them ;  and 
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make  any  tmmgetnentvith  regard  to  cotU 
at  this  time.  Independently  of  thia  objec- 
tion being  raised  at  the  hearing,  the  case 
against  Richardson  is  not  one  unconnected 
with  the  relief  prayed  against  Dunn,  but 
in  this  it  is  indisputably  connected  with 
it,  and  it  would  be  impossible  to  carry  into 
effect  any  decree  for  a  specific  perform- 
ance, without  considering  the  question  be- 
tween the  plaintiff  and  Bichardson.  It  baa 
not  onfrequently  happened  that  bills  for 
specific  performance  have  become  neces- 
sary, to  dispose  of  some  collateral  questic 
with  one  oartv.  another  nartv.  claim' 


Charily — Inja  '  "       5* 
Will.4.e.S7.     /  '     ^ 
A  petUlr    '    .'V 


vn,  and 
but  on 
i  offers 
question 
Bther  he 
im  that 
II  go  on 

,-  :,,,,,,tii<'n.  «.«.  "-.= lent  au- 

f'    ■  for  aaying  he  is  not  entitled  to  do 
,f^'''-|f  1,^  refers  in  his  bill  to  documents 


•1^- 


lli,  possession. 


whether  he  does  or  not 
j>  produce  them,  still  they  are  part 
f^tijs  case,  and  he  cannot  call  on  the  ile- 
l^i^ant  to  answer,  till  he  has  seen  the 
documents  which  are  necessary  for  his 
anawCr.  The  Court  has  acted  on  it  from 
the  earliest  period,  and  The  Princeti  of 
WaUt  V.  the  Earl  of  Lloerpool  is  not  the 
first  case  on  the  point.  Judges  of  great 
experience  have  said,  that  they  could 
never  understand  on  what  principle  the 
case  W89  founded ;  but  I  believe  it  is  found- 
ed  on  the  principles  on  whidi,  upon  exa- 
mination, it  could  be  supported.  What  is 
asked  in  this  case  is,  that,  the  plaintiff  shall 
produce  the  documents.  I  am  of  opinion, 
that  I  have  no  jurisdiction  to  grant  that. 
The  next  part  of  the  application  is,  that 


*  to 
ipro- 

,n  cases 
plainiiff' 

A    that  there 
which  are  not 
le.    1    ca""" 
/  1  must  consider 

■•  *  to  which  is  ^ 

I  mentioned  in  t** 

Aerefore,  that  l** 
,  \fiil!  inspeclion  » 

,'     f  ^  's  called  on  to  an- 

/  "^n  cop/e.  hare  been 

^Mme  dates  as  those 
^.^'^/tated/nihecorre. 
•   I     1        mistake.     Thi, 

.  ....  .  right  lo  an  affidavit    r",""'*'''' 

tiff.  „  the  p'atu.,  ™S"ed'b°:;r'''r- 

he  has  had  copies  of  these  leif„„       I      ** 

which  „  not  d..putrf  ;  ,„d  ,  u,  „™n. 
defendant,   be.idej  the  inKwction    J       " 
right,  if  he  a.ked  for  it,  to  hSe  it  ^i^,  - '  * 
in  .^Bd.,i^  and  »  ,.e  .h„  theLl'te 
did  not  correspond,  in  point  of  date    »^.k 
those  which  are  in  the  achedule.  But'th 
is  a  subsequent  correspondence,  by  whi^* 
it  appears  that  there  are  other  letters  wh.'  k 
ate  not  staled  in  the  Kihednle,  lettere  fom 
ing  part  of  the  correspondence,  but  r!^ 
the  case  of  the  plaintiff,  as  made  by  ft, 
bill.      However    inconvenient,    I    .^    of 
opinion,  that  according  to  the  mle  of  the 
court,  1  cannot  order  the  plaintiff  to  pro- 
duce  them,  or  stay  the  progres.  of  the  .ui, 
till  the;  are  produced.     It  m,,  be  incon 
venient,  and  render  a  cross-bill  necessary 
but  there  is  not,  on  the  record,  a  sUtemen* 
that  the  plaintiff  has  these  documenU  in 
his  posaesaion.     If  a  croBs-bill  were  filed 
there   might  be  sufficient  ground   for  a 
motion  to  sta.  the  proceedings  in  the  BrM 
suit,  till  all  4e  correspondence  wsa  pro- 
duced.    I   think  the   rule   of  the  court 
compels  me  to  abide  by  the  record.     I 
therefore,  cumot  grant  that  pan  .f  Uie 
application.     It  must  he  confined  to  .i 
inspection  of  the  documents  and  an  afilda 
vit,  which  IS  to  prove  the  identity  between 
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';unients  produced,  and  those  which 

Honed  in  the  schedule;   and  the 

is  entitled  to  one  month's  time 

after  the  production   of  the 

d  the  affidavit,  and  to  be  at 

't  the  letters  within  a  week. 

lotion. 


^  9.  HORTON. 


Residue, 


\ 

*,  mts  of  certain 

,  fjetween  four 

•  the  widow 

^.  offV.B. 

fes  were 
f   '  Uvided 

aleeSf 

.aid  attain 

.urtx  bequeathed 

*4.e,  to  be  equally  divided 

.,<€  three  persons  and  the  chil- 

f ,  B,  who  should  attain  twenty-one : 

-Held,  that  the  children  of  fV,  B,  who  at'^ 

tamed  twenty 'OnCt  were  entitled  to  one-fourth 

share  of  the  residue,  to  be  equally  divided 

among  themselves, 

Atm  Brett,  by  her  will,  dated  the  l?4th 
of  January  1 8dO,  afVer  directing  a  particular 
part  of  her  real  estate  to  be  sold,  directed 
her  trustees  to  pay  and  divide  the  rents  of 
the  remaining  part  of  her  estates,  *' equally 
between  her  sister,  the  wife  of  Richard 
Bodington,  her  niece  Sarah,  the  wife  of 
John  Bodington,  and  Sarah  Brett,  the 
widow  of  her  late  nephew  William  Brett, 
and  her  niece  i^nn  Jones,  untij  all  the 
children  of  her  said  nephew  William  Brett 
should  attain  twenty- one  years,  or  die  under 
that  age,  which  should  first  happen."  And 
she  directed  her  trustees  to  sell  the  last- 
mentioned  real  -estate,  and  pay  and  apply 
the  money  arising  from  such  last-mentioned 
sale,  **unto  and  equally  between  her  sister, 
the  wife  of  Richard  Bodington,  her  niece 
Sarah,  the  wife  of  John  Bodington,  the 
child  and  children  of  her  said  nephew 
William  Brett  who  should  attain  the  age 
of  twenty-one  years,  and  her  niece  Ann, 
flie  wife  of  John  Jones,  and  their  respec- 
tive executors,  administrators,  and  assigns, 
in  equal  shares  and  pipportions,  as  tenants 


in  common."  Provided,  that  in  case  the 
widow  of  William  Brettshould  marry  again, 
she  directed  her  trustees,  immediately 
thereupon,  to  pay  her  part  of  the  income 
of  the  remaining  part  of  the  farms,  &c , 
before  directed  to  be  paid  to  her,  for  the 
maintenance  and  education  of  the  child  or 
children  of  William  Brett,  who  should  be 
then  living.  And  the  testatrix  devised 
and  bequeathed  the  residue  of  her  property, 
both  real  and  personal,  *'unto  and  equally 
between  her  sister,  the  wife  of  Richard 
Bodington,  her  niece  Sarah,  the  wife  of 
John  Bodington,  the  child  and  children  of 
her  said  late  nephew  William  Brett,  who 
should  live  to  attain  twenty-one,  and  her 
niece  Ann,  the  wife  of  the  said  John  Jones, 
their  respective  heirs,  executors,  adminis- 
trators, and  assigns.*' 

The  testatrix  died  in  1830.  The  suit 
was  instituted  to  have  the  trusts  of  the 
will  carried  into  execution.  The  testatrix's 
nephew,  William  Brett,  hatf  four  children, 
three  of  whom  (infants)  were  the  plaintiffs 
in  the  suit.  A  question  was  now  raised, 
whether  the  produce  of  the  testatrix's 
estate  was  to  be  divided  into  fourth  parts, 
and  one  of  those  parts  to  be  divided  among 
the  four  children  of  William  Brett ;  or 
whether  the  produce  of  the  estate  was  to 
be  divided  into  seven  parts,  and  one  of 
them  given  to  each  of  the  four  children, 
and  to  each  of  the  three  other  legatees. 

Mr,   Pemberton,    Mr,  Kindersley,    Mr 
Lloydy  and  Mr,   Elderton,  appeared  for 
different  parties. 

Butler  V.  Stratton,  S  Bro.  C.C.  367. 
IVeld  V.  Bradbury,  2  Vetn.  705. 
Blackler  v.  Webb,  2  P.  Wms  383. 

July  22. — The  Master  of  the  Rolls 
decided,  that  the  children  of  William  Brett 
were  entitled  to  one-fourth  ;  which  was  to 
be  divided  among  such  of  them  as  should 
attain  twenty- one. 


WARNEE  V,  MOORE. 


v.c.    \ 

July  22.  i 

Mortgage—Order  5,  May  9,  1839,  Con- 
struction of  —  Preliminary  Inquiry — Fore- 
closure  Suit, 

The  Court  will  not,  under  the  5th  order 
of  the  9th  of  May  1839,  direct  an  inquiry, 
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make  any  arrangement  with  regard  to  costs 
at  this  time.  Independently  of  this  objec- 
tion being  raised  at  the  hearing,  the  case 
against  Richardson  is  not  one  unconnected 
with  the  relief  prayed  against  Dunn,  but 
in  this  it  is  indisputably  connected  with 
it,  and  it  would  be  impossible  to  carry  into 
effect  any  decree  for  a  specific  perform- 
ance, without  considering  the  question  be- 
tween the  plaintiff  and  Richardson.  It  has 
not  unfrequently  happened  that  bills  for 
specific  performance  have  become  neces- 
sary, to  dispose  of  some  collateral  question 
with  one  party,  another  party,  claiming 
under  a  subsequent  agreement,  being  some- 
times necessarily  made  a  defendant,  be- 
cause the  plaintiff*  may  claim  the  benefit  of 
an  agreement  for  a  payment  made  to  such 
other  person ;  and  if  the  plaintiff  claims  the 
benefit  of  this,  he  must  make  that  other 
party  a  defendant.  It  is  enough  if  the 
plaintiff  have  sufficient  interest  in  the  sub- 
ject-matter of  the  suit.  It  is  no  objection 
to  the  suit  that  others  have  also  an  interest, 
if  they  be  brought  before  the  Court,  it  not 
being  necessary  that  all  should  concur  in 
the  demand  as  plaintiffs ;  for  one  of  several 
parties  having  joint  interests,  or  one  of 
several  residuary  legatees,  or  one  of  several 
obligees,  may  sue,  making  the  other  parties 
interested  defendants.  It  was,  however 
said,  that  Richardson  had  accepted  the 
title,  so  that  the  plaintiff  was  thereby  bound. 
I  find  no  proof  of  that  fact ;  and  if  it  were 
so,  it  would  not,  I  think,  afford  an  answer 
to  the  plaintiff's  right  to  have  a  good  litle 
proved.  The  correspondence  proves  a 
continued  demand  on  the  part  of  the 
plaintiffs,  and  a  tardy  acquiescence  in 
the  demand  on  the  part  of  the  defendant. 
The  decree  must  be  the  usual  decree, 
with  a  reference  as  to  the  title.  The 
subsidiary  contract,  and  the  defendant 
Dunn's  occupation  of  the  house  and  three 
closes  at  a  fair  annual  rent,  afford  no  im- 
pediment to  the  specific  performance  of  the 
contract.  If  the  contract  be  to  be  per- 
formed, there  will  be  no  more  difficulty  in 
ascertaining  what  the  rate  of  payment 
ought  to  be,  than  frequently  occurs  in 
ascertaining  the  value  of  timber  and  other 
matter  incidental  to  the  performance  of  a 
contract.  The  decree  cannot  go  further, 
until  it  is  ascertained  whether  the  defendant 
can  make  a  good  title. 


Julv  1*3      r     ^"  ^^  ^^^  FOWET  CHAWTIES. 

Charity — Information — Petition — Stat,  t 
Will  4.  c.  57. 

A  petition  presented  under  the  2  W'^l,  4. 
c.  57,  and  praying  for  a  reference ,  for  the 
appointment  of  new  trustees,  and  fur  the  ap- 
proval  of  a  scheme,  and  for  an  inquiry  as  to 
the  charity  property,  and  in  whom  the  Ugtd 
estate  wcu  vested — was  objected  to,  upon  the 
ground  that  it  ought  to  have  been  intituled  in 
Sir  Samuel  RomiUys  Act  (5%  Geo.  3. 
c.  101^.     The  objection  was  overruled. 

This  was  a  petition  presented  by  the 
Attorney  General,  intituled,  "  In  the  mat- 
ter of  the  Town  lands  of  the  Borough  of 
Fowey,  the  free  school,  John  Treffye'i 
chanty,  and  Nicholas  Sawle*s  charity ;  and 
ip  the  matter  of  the  2  Will.  4.  c.  57."  (I) 

The  petition  stated  the  manner  in 
which  certain  hereditaments  had  become 
vested  in  trustees,  upon  charitable  trusts, 

^  ^1)  "An  Act  to  continae  and  extend  the  Pro- 
visions of  ap  Act  passed  in  the  Fifly-ninth  Yetr  of 
his  Majesty  King  George  the  Third,  for  gvnn$ 
additional  facilities  in  appUcationi  to  Courts  of 
Equity,  regarding  the  management  of  eststes  or 
funds  belonging  to  Charitiest  and  for  mtkiof;  cer- 
tain provisions  respecting  estates  or  funds  beloog- 
ing  to  Charities. "'This  act  of  59  Geo.  3.  c.  91. 
enacted,  amon^  other  things,  "That  wheoerer, 
upon  any  exanunation  or  investigation  taken  or  had 
by  and  before  the  commissioners  appointed  or  to  be 
appointed,  onder  the  authority  of  the  before-men- 
tioned acts,  any  case  shall  arise  or  happen  in  which 
it  shall  appear  to  the  said  commissioners  that  the 
directions  or  orders  of  a  court  of  equity  are  requi- 
site for  the  remedying  of  any  neglect,  breach  of 
trust,  fraud,  abuse,  or  miscoiulact  in  the  manage- 
ment of  any  trust  created  for  any  charitable  porpoaet 
as  aforesaid,  or  of  the  estates  or  funds  thereto  be- 
longing, or  for  the  regulating  the  administration  of 
any  such  trust,  or  of  die  estatea  or  funds  thereof,  it 
^all  and  may  be  lawful  for  the  said  oommissioaerf , 
or  any  fire  or  more  of  them,  if  they  shall  think  fit* 
to  certify  the  particulars  of  such  case,  in  writiof, 
under  their  hands,  to  his  Majesty's  Attorney 
General,  and  thereupon  it  shall  be  lawful  for  his 
Majesty's  Attorney  General,  if  he  shall  so  thiik 
fit,  either  by  a  aununary  application,  in  the  nature 
of  a  petition,  or  by  information,  as  the  case  may 
require,  to  apply  to  or  commence  a  suit  in  hu 
Majesty's  High  Court  of  Chancery,  or  to  or  in  hit 
Majesty's  Court  of  Exchequer,  sitting  as  a  cosrt 
of  equity,  stating  and  setting  forth  the  neglect, 
breach  of  trust,  fraud,  abuse,  or  misconduct,  or 
other  cause  of  complaint  or  application,  and  pray- 
ing such  relief  at  tne  nature  of  the  case  may  re- 
quir*/' 
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for  the  benefit  of  the  inhabitants  of  Fowey, 
and  also  the  manner  in  which  other  here- 
ditaments had  become  vested  in  the  cor- 
poration. No  new  trustees  had  been 
appointed  upon  the  death  of  the  original 
trustees,  and  the  corporation  of  Fowey  had 
DOW  become  dissolved. 

The  petition  also  stated,  that  an  infor- 
mation and  supplemental  information  had 
been  filed  respecting  ^ese  charity  estates, 
and  that  other  proceedings  respecting 
them  had  taken  place  in  the  Court  of 
Chancery  ;  and  it  prayed  that  it  might  be 
referred  to  the  Master  to  approve  of  new 
trustees  of  the  said  charity  estates,  and  to 
^prove  of  a  scheme  for  the  said  charities, 
and  that  it  might  be  ascertained  of  what 
the  said  property  consisted,  and  in  whom 
the  legal  estate  in  the  landed  property  was 
now  vested.  The  particulars  stated  in  the 
petition  had  been  certified  by  the  charity 
commissioners. 

The  Master  of  the  Rolls  made  the 
order  as  prayed,  but  the  registrar  ob- 
jected to  draw  up  the  order,  on  the  ground 
that  the  petition  ought  to  have  been  inti- 
tuled in  the  52  Geo.  3.  c.  101  (Sir  Samuel 
Romilly's  Act). 

The  petition  was  therefore  again  men- 
tioned to  tiie  Master  of  the  Rolls,  when 
his  Lordship  held  the  objection  to  be  un- 
founded, and  directed  the  order  to  be 
drawn  up. 

Mr.  Pemherion  and  Mr,  Blunt  appeared 
for  the  Attorney  General. 


.} 


TAYLOR  0.  HBMtNO. 


M.R. 

July  t% 

Practice, — Production  and  Inspection  of 
Documents, 

A  plmntiff  set  forth  in  a  schedule  to  his 
hillf  a  list  of  letters  written  by  a  defendant^ 
the  contents  of  which  were  not  stated  in  the 
hilL  These  letters  formed  a  part  only  of 
the  correspondence^  and  all  the  letters  were 
im  the  plaintiff*s  possession.  The  Court 
granted  the  defendant  a  month* s  time  to  an^ 
swer,  after  he  should  have  had  an  inspection 
of  the  letters  mentioned  in  the  schedule,  (such 
inspection  to  he  had  within  a  week,)  but  re- 
fused to  make  an  order  for  the  production  of 
those  letters,  or  to  make  any  order  respecting 
New  Series,  X.— Chanc. 


the  letters  which  were  not  mentioned  in  the 
schedule. 

The  bill  stated  some  transactions  between 
two  of  the  defendants  (Messrs.  Heming  & 
Needham)  and  a  Mr.  Holmes,  and  set 
forth  some  letters  which  had  passed  be- 
tween those  parties.  It  then  contained 
the  following  allegation,  that  the  plaintiff 
*'  hath,  in  fact,  discovered  various  other 
parts  of  the  written  correspondence  between 
the  said  parties,  that  is  to  say,  letters  from 
the  said  defendant  J.  S.  Needham  to  the 
said  George  Holmes ;  and  the  plaintiff  is 
ready  and  willing  to  deposit  the  same,  if 
required,  for  the  purposes  of  this  suit,  with 
his  clerk  in  court,  or  to  permit  inspection 
thereof  by  the  defendants  hereto  ;  but  the 
plaintiff  hath,  in  order  to  avoid  the  ex- 
pense of  setting  the  same  out  in  this,  his 
bill  of  complaint,  set  forth  in  the  schedule 
hereto  annexed  a  list  or  schedule  of  such 
letters  by  date,  and  to  which  the  plaintiff 
craves,  if  required,  to  refer."  About 
twenty  letters  from  Needham  to  Holmes 
were  mentioned  in  the  schedule,  with  their 
respective  dates. 

The  solicitor  of  the  defendants  Heming 
and  Needham,  had  applied  to  the  plaintiff's 
solicitor,  for  copies  of  the  letters  referred 
to  in  the  preceding  allegation,  and  he  re- 
ceived copies  of  the  letters  which  were 
mentioned  in  the  schedule^  Some  of  the 
dates  of  these  copies  did  not  agree  with 
the  dates  as  stated  in  the  schedule,  but  this 
difference  was  stated  to  have  accidentally 
arisen  in  the  copying.  It  appeared  from 
the  correspondence  which  took  place  be- 
tween the  solicitors,  that  the  plaintiff  had 
in  his  possession  other  letters  between 
those  defendants  and  Holmes,  besides 
those  which  were  mentioned  in  his  schedule, 
which  letters  he  refused  to  allow  the  de- 
fendants to  have  copies  of.  Under  these 
circumstances,  a  motion  was  now  made  on 
behalf  of  the  defendants  Heming  and 
Needham,  that  the  plaintiff  might,  within 
seven  days  after  service  of  the  writ  of  ex- 
ecution of  the  order  to  be  made  on  this 
motion,  deposit  upon  oath  with  his  clerk 
in  court,  the  letters  referred  to  in  his  bill 
and  the  schedule  thereto,  and  also  all 
other  letters  written  by  the  said  defendants, 
or  either  of  them,  to  Holmes,  and  Holmes, 
Taylor,   &  Co.,  or  either  of  them ;  and 
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that  the  defendants  might  be  at  liberty  to 
inspect  the  same,  and  take  copies  thereof; 
and  that  the  defendants  might  have  a 
month's  time  to  put  in  their  answer  after 
such  letters  should  have  been  so  deposited. 

Mr,  Pemberton  and  Mr,  fV,  S,  Daniel^  ' 
appeared  in  support  of  the  motion,  and — 
Mr.  Rogers  opposed  it. 
The  Princess  of  Wales  v,  the  Earl  of  Li- 

verpool,  1  Swanst.  114; 
Shepherd  v.  Morris,  1  Beav.  1 75 ;  s.  c. 
8  Law  J.  Rep.  (n.s.)  Chanc.  86  ; 
were  cited. 

The  Master  of  the  Rolls. — This  was 
an  application  of  a  description  which  is 
not  very  often  made.  This  is  the  only 
case  which  has  come  before  me,  and  there 
are  few  cases  in  the  books.  It  is  a  motion 
'which  is  quite  founded  on  justice,  when 
the  circumstances  of  the  case  render  it 
proper  to  grant  the  application,  . 

The  plaintiff,  by  his  bill  states,  that  he 
has  in  his  possession  certain  documents 
which  he  does  not  set  forth,  not  because 
they  are  not  material  to  be  known,  and 
not  a  material  part  of  his  case,  but  on 
account  of  .-the  expense;  and  he  offers 
to  produce  or  deposit  them.  The  question 
which  is  raised  in  this  case  is,  whether  he 
is  to  exclude  the  defendant  from  that 
which  he  offers  by  his  bill,  and  still  go  on 
with  the  process  of  the  court,  to  compel 
the  defendants  to  put  in  their  answer.  I 
am  of  opinion,  that  there  is  sufficient  au- 
thority for  saying  he  is  not  entitled  to  do 
that.  If  he  refers  in  his  bill  to  documents 
in  his  possession,  whether  he  does  or  not 
offer  to  produce  them,  still  they  are  part 
of  his  case,  and  he  cannot  call  on  the  de- 
fendant to  answer,  till  he  has  seen  the 
documents  which  are  necessary  for  his 
answer.  The  Court  has  acted  on  it  from 
the  earliest  period,  and  The  Princess  of 
Wales  V.  the  Earl  of  Liverpool  is  not  the 
first  case  on  the  point.  Judges  of  great 
experience  have  said,  that  they  could 
never  understand  on  what  principle  the 
case  was  founded ;  but  I  believe  it  is  found- 
ed on  the  principles  on  which,  upon  exa- 
mination, it  could  be  supported.  What  is 
asked  in  this  case  is,  that,  the  plaintiff  shall 
produce  the  documents.  I  am  of  opinion, 
that  I  have  no  jurisdiction  to  grant  that. 

The  next  part  of  the  application  is,  that 


the  defendant  may  have  a  certain  time  to 
answer  after  the  documents  have  been  pro- 
duced. This  is  what  the  Court  has  done 
before,  and  which  is  expedient  in  cases 
which  fall  within  the  rule.  The  plaintiff 
has  set  forth  some  letters,  and  referred  to 
other  letters.  It' is  contended,  that  by  his 
bill,  he  leaves  it  to  be  inferred,  that  there 
are  letters,  part  of  his  case,  which  are  not 
referred  to  in  his  schedule.  I  cannot 
arrive  at  this  conclusion.  I  must  consider 
that  he  means  those  letters  to  which  he  has 
referred,  as  the  letters  mentioned  in  the 
bill.  It  is  of  course,  therefore,  that  the 
defendant  should  have  full  inspection  of 
those  letters  before  he  is  called  on  to  an* 
swer.  Those  of  which  copies  have  been 
given,  are  not  of  the  same  dates  as  those 
in  the  schedule.  It  is  stated  in  the  corre- 
spondence, that  this  is  a  mistake.  This 
may  be  so.  I  think  the  defendant  has  a 
right  to  know  whether  this  is  a  mistake, 
and  has  a  right  to  an  affidavit  of  the  plain- 
tiff, or  the  parties  employed  by  him,  that 
he  has  had  copies  off  these  letters,  and  that 
he  ought  to  have  an  inspection  of  them, 
which  is  not  disputed ;  and  I  think  the 
defendant,  besides  the  inspection,  has  a 
right,  if  he  asked  for  it,  to  have  it  explained 
in  affidavit,  and  to  see  that  these  letters 
did  not  correspond,  in  point  of  date,  widi 
those  which  are  in  the  schedule.  But  there 
is  a  subsequent  correspondence,  by  which, 
it  appears  that  there  are  other  letters  which 
are  not  stated  in  the  schedule,  letters  form- 
ing part  of  the  correspondence,  but  not 
the  case  of  the  plaintiff,  as  made  by  tiie 
bill.  However  inconvenient,  I  am  of 
opinion,  that  according  to  the  rule  of  the 
court,  I  cannot  order  the  plaintiff  to  pro- 
duce them,  or  stay  the  progress  of  the  suit 
till  they  are  produced.  Ft  may  be  incon- 
venient, and  render  a  cross-bill  necessary, 
but  there  is  not,  on  the  record,  a  statement 
that  the  plaintiff  has  these  documents  in 
his  possession.  If  a  cross-bill  were  filed, 
there  might  be  sufficient  gpround  for  a 
motion  to  stay  the  proceedings  in  the  first 
suit,  till  all  Uie  correspondence  was  pro- 
duced. I  think  the  rule  of  the  court 
compels  me  to  abide  by  the  record.  I, 
therefore,  cannot  grant  that  part  of  the 
application.  It  must  be  confined  to  an 
inspection  of  the  documents  and  an  affida- 
vit, which  is  to  prove  the  identity  between 
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the  documents  produced,  and  those  which 
are  mentioned  in  the  schedule;  and  the 
defendant  is  entitled  to  one  month's  time 
to  answer,  after  the  production  of  the 
documents  and  the  affidavit,  and  to  be  at 
liberty  to  inspect  the  letters  within  a  week. 
No  costs  of  Uie  motion. 


.} 


BRETT  V,  HORTON. 


M.R. 
July  20,  22 

Construction — Legacy — Residue, 

A  testatrix  directed  the  rents  of  certain 
estates  to  be  divided  equally  between  four 
persons,  (one  of  whom  was  S.  B,  the  widow 
of  W.  By)  until  all  the  children  of  W.  B. 
should  attain  twenty-one.  The  estates  were 
then  to  be  sold,  and  the  produce  divided 
equally  between  the  three  former  legatees, 
and  the  children  of  fV,  B.  who  should  attain 
twenty- one.  And  the  testatrix  bequeathed 
the  residue  of  her  estate,  to  be  equally  divided 
between  the  same  three  persons  and  the  chil- 
dren of  IV,  B,  who  should  attain  twenty-one : 
— Held,  that  the  children  of  IV ,  B,  who  at- 
tamed  twenty-one,  were  entitled  to  one-fourth 
share  of  the  residue,  to  be  equally  divided 
among  themselves, 

Ann  Brett,  by  her  will,  dated  the  J?4th 
of  January  1830,  afl'er  directing  a  particular 
part  of  her  real  estate  to  be  sold,  directed 
her  trustees  to  pay  and  divide  the  rents  of 
the  remaining  part  of  her  estates,  *' equally 
between  her  sister,  the  wife  of  Richard 
Bodington,  her  niece  Sarah,  the  wife  of 
John  Bodington,  and  Sarah  Brett,  the 
widow  of  her  late  nephew  William  Brett, 
and  her  niece  <^nn  Jones,  untij  all  the 
children  of  her  said  nephew  William  Brett 
should  attain  twenty- one  years,  or  die  under 
that  age,  which  should  first  happen.''  And 
she  directed  her  trustees  to  sell  the  last- 
mentioned  real  -estate,  and  pay  and  apply 
the  money  arising  from  such  last-mentioned 
sale,  "  unto  and  equally  between  her  sister, 
the  wife  of  Richard  Bodington,  her  niece 
Sarah,  the  wife  of  John  Bodington,  the 
child  and  children  of  her  said  nephew 
William  Brett  who  should  attain  the  age 
of  twenty-one  years,  and  her  niece  Ann, 
the  wife  of  John  Jones,  and  their  respec- 
tive executors,  administrators,  and  assigns, 
in  equal  shares  and  pipportions,  as  tenants 


in  common."  Provided,  that  in  case  the 
widow  of  WiHiam  Brettshould  marry  again, 
she  directed  her  trustees,  immediately 
thereupon,  to  pay  her  part  of  the  income 
of  the  remaining  part  of  the  farms,  &c , 
before  directed  to  be  paid  to  her,  for  the 
maintenance  and  education  of  the  child  or 
children  of  William  Brett,  who  should  be 
then  living.  Aiid  the  testatrix  devised 
and  bequeathed  the  residue  of  her  property, 
both  real  and  personal,  **  unto  and  equally 
between  her  sister,  the  wife  of  Richard 
Bodington,  her  niece  Sarah,  the  wife  of 
John  Bodington,  the  child  and  children  of 
her  said  late  nephew  William  Brett,  who 
should  live  to  attain  twenty-one.  and  her 
niece  Ann,  the  wife  o£  the  said  John  Jones, 
their  respective  heirs,  executors,  adminis- 
trators, and  assigns.*' 

The  testatrix  died  in  1830.  The  suit 
was  instituted  to  have  the  trusts  of  the 
will  carried  into  execution.  The  testatrix's 
nephew,  William  Brett,  hatf  four  children, 
three  of  whom  (infants)  were  the  plaintiffs 
in  the  suit.  A  question  was  now  raised, 
whether  the  produce  of  the  testatrix's 
estate  was  to  be  divided  into  fourth  parts, 
and  one  of  those  parts  to  be  divided  among 
the  four  children  of  William  Brett ;  or 
whether  the  produce  of  the  estate  was  to 
be  divided  into  seven  parts,  and  one  of 
them  given  to  each  of  the  four  children, 
and  to  each  of  the  three  other  legatees. 

Mr,    Pemberton,    Mr,  Kinder sley,    Mr 
Lloyd,  and  Mr,   Elderton,  appeared  for 
different  parties. 

Butler  V.  Stratton,  3  Bro.  C.C.  367. 
^Veld  V.  Bradbury,  2  Ve^n.  705. 
Blackler  v.  H'ebb,  2  P.  Wms.  383. 

July  22. — The  Master  of  the  Rolls 
decided,  that  the  children  of  William  Brett 
were  entitled  to  one-fourth  ;  which  was  to 
be  divided  among  such  of  them  as  should 
attain  twenty*  one. 


WARNER  V,  MOORE. 


v.c.    I 

July  22.  i 

Mortgage — Order  5,  May  9,  1839,  Con- 
struction of  —  Preliminary  Inquiry — Fore- 
closure Suit, 

The  Court  will  not,  under  the  5th  order 
of  the  9th  of  May  1839,  direct  an  inqmry. 
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in  a  iult  for  foreclosure  t  of  who  was  the  heir- 
at'  law  of  a  party  who  was  entitled  to  the  equity 
ofredemptton  (fthe  mortgaged  premises. 

This  was  a  mortgagee's  suit,  and  prayed 
foreclosure.  A  motion  was  made  on  behalf 
of  the  plaintiff,  that  it  might  be  referred  to 
the  Master  to  inquire  who  was  or  were  the 
heir  or  heirs-at-law  of  John  Baldwin  and 

his  wife,  the  testator  and  testatrix  in 

the  pleadings  named. 

Mr,  Jamesy  for  the  motion,  referred  to 
order  5,  May  9th,  1839.  — The  inquiry 
asked,  would  facilitate  the  making  of  the 
decree  in  the  cause,  as  the  effect  might  be, 
to  shew  that  the  defendant  before  the  Court 
in  the  character  of  heir,  was  not,  in  fact, 
the  heir,  and  in  that  case,  the  bill  might  be 
dismissed  against  him,  and  the  proper  party 
made  defendant. 

Mr.  Anderdon^  contri^. 

The  Vice  Chancellor  [afler  reading 
the  material  part  of  the  order]. — It  is  plain 
that  the  preliminary  inquiries  contemplated 
by  the  order,  are  such  as  will  be  beneficial 
to  the  parties  to  the  cause  at  the  hearing. 
If  they  are  not  apparently  beneficial,  they 
can  only  be  made  by  consent.  The  object 
of  the  inquiry  asked  by  this  motion,  is  not, 
however,  an  inquiry  obviously  beneficial 
to  any  party,  but  one  which  is  to  enable 
you  to  strike  off  some  party  from  the  re- 
cord. The  object  of  the  order  is,  to  faci- 
litate the  hearing,  as  against  the  parties  to 
the  record,  not  to  strike  off  any  of  such 
parties. 

Motion  refused^  with  costs. 


.} 


GRIFFITH  «.  BLUNT. 


M.R. 

July  27,  28 

Legacy — Construction — Remoteness,  * 

A  testatrix  directed  a  share  of  her  resi' 
duary  estate  to  be  accumulated  for  the  benefit 
of  all  the  children  of  her  two  nephews^  in 
equal  shares,  to  be  vested  interests,  in  sons 
at  twenty 'five,  and  in  daughters  at  tt^enty" 
five  or  marriage  : — Held,  that  this  bequest 
was  too  remote,  and  was  consequently  void, 

Ann  Dimsdale,  the  testatrix  in  this 
cause,  by  her  will,  dated  the  2drd  of 
March  1830,  afler  disposing  of  two  third 


parts  of  the  residue  of  her  personal  estate^ 
directed  the  remaining  one-third  to  be 
paid  over  to  three  trustees,  upon  trust  to 
invest  the  same  as  therein  mentioned,  and 
accumulate  the  interest  thereof,  and  to 
stand  possessed  of  the  trust  fxind,  and 
accumulations,  upon  the  following  trusts : 
**  In  trust  for  all  and  every  the  child  and 
children  of  my  two  nephews,  Thomas  R. 
Dinisdale  and  Charles  J.  Dimsdale,  equally 
to  be  divided  between  or  amongst  them, 
if  more  than  one,  share  and  share  alike 
per  capita,  and  not  per  stirpes,  the  share  or 
shares  of  such  of  them  as  shall  be  a  son  or 
sons,  to  be  ati  interest  or  interests  vested 
in  him  or  them  respectively,  at  his  or  their 
age  or  respective  ages  of  twenty-6ve  years, 
and  the  share  or  shares  of  such  of  them  as 
shall  be  a  daughter  or  daughters  to  be  an 
interest  or  interests  vested  in  her  or  them 
respectively,  at  her  or  their  age  or  respec- 
tive ages  of  twenty-five  years,  or  day  or 
respective  days  of  marriage,  with  the  pre- 
vious consent  of  her  or  their  parents  or 
guardians,  which  shall  first  happen.  And 
if  there  be  but  one  such  child,  then  to  such 
only  child,  his  or  her  executors,  adminis- 
trators, or  .assigns,  absolutely,  to  be  paid 
to  such  child,  if  a  son,  on  his  attaining 
the  age  of  twenty-five  years,  or  if  a 
daughter,  on  her  attaining  that  age,  or 
on  her  marriage  with  such  consent  as 
aforesaid,  which  shall  first  happen.  Pro- 
vided always,  and  my  will  is,  that  if  any 
of  the  said  children,  being  a  daughter  or 
daughters,  shall  die  under  the  age  of 
twenty-five  years,  without  being  or  having 
been  married,  or  if  any  of.  them,  being  a 
son  or  sons,  shall  depart  this  life  under 
the  age  of  twenty- five  years,  then  and  in 
such  respective  cases,  the  shares  of  the 
legatees  so  dying  as  aforesaid,  shall  go  and 
accrue  to  the  survivors  or  survivor  of  the 
children  of  my  said  two  nephews,  who 
shall  be  entitled  to  the  remaining  part  of 
the  said  one- third  part  of  the  residue,  share 
and  share  alike  ;  and  the  share  or  shares 
surviving  or  accruing  to  the  survivors  or 
survivor  of  the  said  children,  shall  become 
vested  in  and  be  transferable  to  such  sur- 
vivors or  survivor  respectively,  at  such 
time  or  respective  times  as  hereinbefore 
directed,  concerning  his,  her,  or  their  ori- 
ginal share  or  shares,  and  such  benefit  of 
survivorship  and  accruer  shall  extend  as 
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well  to  the  surviving  and  accruing  as  to  the 
original  share  or  shares." 

The  testatrix  executed  several  codicils 
to  her  will,  one  of  which  was  dated  the 
24th  of  September  1830  ;  and  the  testa- 
trix thereby,  bfler  reciting  the  disposition 
which  she  had  made  of  her  residuary  per- 
sonal estate  by  her  will,  revoked  the  said 
disposition,  and,  instead  thereof,  directed 
that  her  residuary  personal  estate  should 
be  divided  into  five  equal  parts.  And 
she  gave  two  of  such  five  parts  unto  her 
nephew,  the  Honourable  Thomas  Robert 
Baron  Dimsdale ;  two  other  of  such  five 
TOirts  unto  her  said  nephew,  Charles  J. 
Dimsdale,  and  as  to  the  remaining  one- 
fifth  part  thereof,  she  bequeathed  the  same 
"  to  and  among  the  children  of  her  said 
two  nephews,  in  the  same  manner,  and 
subject  to  the  same  limitations  and  condi- 
tions, as  directed  by  her  said  will,  with 
respect  to  the  third  part  thereby  given,  to 
and  amongst  the  said  children,  as  therein- 
before mentioned." 

l*he  testatrix  died  in  1832. 

This  suit  was  instituted  in  June,  1840, 
by  the  children  of  Thomas  R.  Dimsdale 
and  Charles  J.  Dimsdale,  all  of  whom  were 
under  the  age  of  twenty- five,  the  youngest 
of  them  being  twelve  years  old.  One 
daughter  of  Thomas  R.  Baron  Dimsdale 
had  married  with  the  consent  of  her  father. 

The  cause  now  came  on  for  further 
directions ;  and  it  was  insisted  by  the  next- 
of-kin  of  the  testatrix,  that  the  gifl  to  the 
children  was  void  for  remoteness. 

Mr.  Tinney  and  Mr,  Calvert  appeared 
for  the  plaintiffs  ;  and — 

Mr,  Petnberton,  Mr.  Kindersley,  Mr. 
Girdlesione^  and  Mr.  PiggoU^  for  different 
defendants. 

Blease  v.  Burgh,  %  Beav.  221  ;  s.  c. 

9  Law  J.  Rep.  (n.s.)  Chanc.  226 ; 
Ring  V.  Hardwick,  2  Beav.  352 ; 
were  cited. 

July  28. — The  Master  of  the  Rolls 
said,  that  the  language  of  the  will  was  free 
from  any  ambiguity  as  to  the  intention  of 
the  testatrix,  and  that,  in  particular,  the 
gift  to^an  only  child,  if  there  should  be  no 
other  issue,  shewed  clearly  that  those  only 
who  attained  twenty-five  were  intended  to 
take.  The  limitation  was  therefore  too 
remote,  and  could  not  be  supported. 


THE      ATTORNEY    GENERAL    V, 

KERR. 

THE      ATTORNEY    GENERAL    0. 

WAILES. 

Charity — Information — Relator*s  Costs. 

The  usual  costs  allowed  a  relator  in  a 
charity  information,  in  which  he  has  been  suc^ 
cessful,  are  only  costs  as  between  solicitor 
and  client,  and  he  is  not  entitled  to  the  costs, 
charges,  and  expenses  incidental  and  pre- 
paratory  to  the  information,  unless  a  special 
case  is  made  out,  and  established  by  evidence, 
to  the  satisfaction  of  the  Court. 

The  costs  of  a  testator,  in  a  successful 
information  (in  the  first  instance,  at  least  J, 
must  be  a  charge  on  the  fund  or  estate,  re- 
covered  by  the  information,  and  not  be  paid 
out  of  the  general  funds  of  the  charity  de* 
rived  from  different  estates. 

This  was  an  information  in  which  a 
decree  was  made  by  the  Master  of  the 
Rolls,  on  the  1 6th  of  March  1 840,  setting 
aside  certain  leases;  and  the  decree 
(amongst  other  things,)  directed  the  extra 
costs  of  the  relator  to  come  out  of  the 
charity  estate.  The  trustees  of  the  charity 
did  not  attend  the  settling  of  the  minutes 
of  the  decree,  which,  as  finally  agreed 
upon  between  the  relator's  agent  and  the 
agent  of  one  of  the  defendants,  and  drawn 
up,  contained  an  order  directing  that  the 
relator  should  be  allowed  his  costs,  charges, 
and  expenses,  incidental  and  .prepara- 
tory to  the  information,  and  that  the 
amount  thereof,  and  of  certain  other  sums 
therein  particularly  mentioned,  should  be 
paid  out  of  the  general  charity  funds  in 
the  hands  of  the  trustees,  and  not  out  of 
the  particular  estate  or  fund,  the  subject  of 
the  information. 

Afr.  Bethell,  and  Mr.  Whitworth,  for  the 
trustees,  appeared  in  support  of  an  applica- 
tion to  vary  the  decree  as  drawn  up,  so 
that  the  costs  of  the  relator  might  be 
limited  to  his  costs  as  between  solicitor 
and  client  only,  and,  be  directed  to  be  paid 
not  out  of  the  general  funds  in  the  hands 
of  the  trustees  of  the  charity,  but  out  of 
the  particular  estate,  the  subject  of  the 
information. 

Mr.  Pemberton,  Mr.  O.  Turner,  and  Mr. 
0,  Anderdon,  contra,  urged,  that,  in  the 
present  case,  it  was  apparent  on  the  pro- 
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ceedings  that  the  relator,  who  stood  in  the 
situation  of  a  trustee,  had  sustained  many 
costs,  charges,  and  expenses  over  and 
above  his  ordinary  costs  of  the  informa- 
tion, and  that  he  ought  to  be  allowed 
them,  inasmuch  as  he  ran  great  risk,  must 
necessarily  consult  counsel,  and  could  not, 
with  any  safety  to  himself,  approach  the 
Court,  without  taking  that  preliminary 
step;  and — 

The  Attorney  General  v.    Winchester^ 

3  Law  J.  Rep.  Chanc.  C4 ; 
The  Attorney  General  v.  the  Skinners* 

Company^  Jac.  G29 ; 
The  Attorney  General    v.  the    Cloth- 
makers*  Company f  May  2,  183  8;* 
The  Attorney  General  v.  Net  her  coat, 

January  29,  1841;* 
The     Attorney     General    v.    Harpur^ 

February  1839  ;*  and 
'The  Attorney  General  v.  St.  David* s, 
April  19,  1838;* 
were  cited. 

It  was   also  contended,  that  the  extra 
costs  of  the  relator,  i.  e.  his  costs,  charges,  * 
and  expenses,  ought  to  be  paid  out  of  the 
general  funds  of  the  charity. 

The  Master  of  the  Rolls. — These 
causes  came  on  to  be  re-argued  upon  that 
part  of  the  decree  by  which  it  was  ordered 
that  the  relator  should  have  his  costs, 
charges,  and  expenses  of,  incidental,  and 
preparatory  to  those  causes,  and  that  the 
amount  of  the  costs,  and  certain  other  sums, 
should  be  paid  by  the  trustees  out  of  the 
funds  of  the  charity. 

.  It  is  alleged,  on  behalf  of  the  trustees, 
that  there  is  no  rule  of  this  court  giving 
the  relator  such  costs  as  he  has  obtained 
in  the  present  case,  and  that  the  amount  of 
what  may  be  payable  by  the  trustees  ought 
to  be  paid  out  of  the  estate,  the  subject  of 
the  suit,  and  not  out  of  the  general  funds 
of  the  charity. 

On  behalf  of  the  Attorney  General  and 
the  relator,  it  has  been  argued,  that  the 
relator  is  entitled  to  such  costs,  charges, 
and  expenses,  by  the  general  course  of 
practice  in  this  court,  and  several  cases  in 
which  such  costs,  charges,  and  expenses 
have  been  allowed,  were  cited  at  the  bar. 

It  appears  to  me,  that  the  practice  of 

•  Not  reported  on  the  point  before  the  Court. 


making  such  allowance  is  of  very  recent 
origin,  and  that  it  is  not  a  matter  of  course 
to  make  it.  1  think  the  order  made  by 
Lord  Eldon,  in  the  case  of  The  Attorney 
General  v.  the  Skinners*  Company,  and 
the  order  made  by  Sir  John  Leach,  in  the 
case  of  The  Attorney  General  v.  Winchester^ 
must  have  depended  upon  the  particular 
circumstances  of  those  cases,  which  were 
of  a  complicated  and  special  nature.  The 
subject  was  not  brought  under  the  con- 
sideration of  the  Court  in  any  of  the  other 
cases  cited. 

Sir  John  Leach  seems  to  have  considered 
that  a  relator  was  to  be  l<k>ked  upon  in  the 
situation,  in  some  sepse,  of  a  trustee,  and 
there  are  several  cases  in  which  the  allow- 
ance to  the  relator  has  been  given,  as  be- 
tween solicitor  and  client.,  Tho8«  cases 
are  sufficient  to  shew  that  there  was  no 
general  rule  to  allow  costs,  charges,  and 
expenses.  One  of  those  cases  was  The 
Attorney  General  v.  the  Goldsmiths*  Com- 
pany,  which  was  determined  in  June  1833  ; 
and  in  the  case  The  Attorney  General  v. 
the  Fishmongers*  Company,  which  after- 
wards occurred  before  me,  I  had  occasion 
to  consider  how  far  the  relators  in  a  charity 
information  were  entitled,  as  a  matter  of 
right,  to  costs,  as  between  solicitor  and 
client:  and  being  of  opinion  that  he  was  not 
so  entitled,  I  thought  it  right  in  that  case 
to  give  him  the  costs,  as  between  party 
and  party  only. 

Upon  considering  the  cases  that  have 
occurred,  it  appears  to  me,  the  relator  in  a 
charity  information,  where  there  is  nothing 
to  impeach  the  propriety  of  the  suit,  and 
no  special  circumstances  to  justify  a  special 
order,  upon  obtaining  a  decree  for  the 
charity,  is  entitled  to  his  costs,  as  between 
solicitor  and  client,  and  to  be  paid  the 
difference  between  the  amount  of  such 
costs  and  the  amount  of  costs  he  may  re- 
cover against  the  defendants  out  of  the 
charity  estate. 

There  may  be  special  cases  in  which  the 
relator  may  be  entitled  to  charges  and 
expenses,  in  addition  to  the  costs  of  the 
suit,  as  between  solicitor  and  client ;  but  I 
am  of  opinion  that  such  must  depend  upon 
the  peculiar  circumstances  to  be  brought 
forward,  and  established  by  evidence  on 
the  proper  occasion.  Upon  the  second 
point,  I  find  there  are  several  cases  in 
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which  the  costs  to  be  paid  by  the  trustees 
of  a  charity  have  been  ordered  to  be  paid 
out  of  the  funds  of  a  charity  generally ;  but 
the  trustees  objecting  to  it,  it  appears  to 
me  more  regular  and  proper,  in  the  first 
instance  at  least,  to  charge  the  costs  of  the 
information  on  the  funds  of  the  estate,  the 
subject  of  the  suit.  It  may  happen  that 
justice  to  the  relator,  or  the  interests  of  the 
charity  may  require  a  different  provision, 
which  different  provision  must  be  made 
when  the  case  requires  it,  and  not  other- 
wise. 

I  am  therefore  of  opinion,  that  the  decree 
must  be  varied  in  the  particulars  com- 
plained of ;  and  that  the  relator,  instead  of 
being  allowed  his  costs,  charges,  and  ex- 
penses of,  and  incidental  and  preparatory 
to,  these  causes,  properly  incurred,  is  only 
to  be  allowed  his  costs  of  this  suit  as 
between  solicitor  and  client,  and  there- 
fore that  the  costs  and  sums  to  be  paid  by 
the  defendants,  the  trustees,  instead  or 
being  directed  to  be  paid  out  of  the  funds 
of  the  hospital  gene^allyt  ought  to  be  de- 
clared to  be  a  charge  on  the  property,  the 
subject  of  the  suit,  and  to  be  raised  by  sale 
or  mortgage  of  that  property. 

Under  the  decree  as  it  stood,  the  costs 
of  the  relator  have  been  already  taxed,  and 
the  effect  of  the  variation  now  made  will 
be  to  make  a  new  taxation  necessary.  The 
additional  costs  of  taxation  cannot  be  im- 
puted to  the  relator  alone;  for  although  it 
does  not  appear,  with  respect  to  the  claim, 
in  conformity  to  the  words  introduced  into 
the  decree,  that  any  such  claim  was  made 
to  the  Court,  yet  the  words  were  introduced 
into  the  decree,  and  well  known  to  both 
sides  before  the  decree  was  settled.  I 
think,  therefore,  in  this  respect,  that  both 
sides  were  acting  in  error.  Whether  any 
allowance  for  the  costs  of  such  taxation 
ought  to  be  made,  cannot  be  determined, 
either  on  the  rehearing  of  the  case,  or  on 
the  petition  presented  fbr  raising  and  pay- 
ing the  costs  already  taxed,  but  must,  if 
necessary,  be  the  subject  of  future  consider- 
ation. 

Upon  the  petition  already  presented,  I 
think  no  order  whatever,  as  to  these  costs, 
can  be  made. 


L.C.      •) 

.  13,14;  > 
ag.  11.  3 


RICHARDS  V.  PLATEL. 


Jan 
Aug 

Lien  —  Solicitor  —  Papers  —  Contract — 
Practice — Appeal — Insurance. 

A  solicitor's  lien  on  his  clienVs  papers 
for  the  amount  due  to  him  in  respect  ofpro^ 
fessional  services^  is  equivaletit  to  a  contract; 
and  the  Court  will  not  order  the  papers  to 
be  delivered  up  to  the  client,  merely  on  pay^ 
went  into  court  of  the  amount  due  to  the 
solicitor. 

Semble,  however,  that  the  Court  would 
take  care  that  the  lien  of  a  soUdtor,  on  a 
document,  should  not  be  productive  of  injury 
to  or  loss  of  the  property  to  which  the  docu* 
ment  related,  and  would  direct  it  to  be  deli" 
vered  up,  if  such  a  step  were  necessary  for 
the  preservation  of  the  property,  but  without 
prejudice  to  the  solicitor's  lien  thereon,  and, 
in  the  case  of  a  poUcy  of  assurance,  would 
order  the  proceeds  arising  therefrom  to  be 
paid  into  court,  subject  to  the  same  right  of 
lien  thereon  as  previously  existed  on  the 
policy. 

The  appeal  to  this  Lord  Chancellor  from 
an  interlocutory  order,  made  on  petition  in 
the  court  below,  is  not  an  appeal  within  the 
meaning  of  the  4Znd  of  the  orders  qflSftS. 

This  was  an  appeal,  by  the  defendant, 
from  an  order  of  the  Master  of  the  I^olls, 
directing  the  defendant  to  deliver  to  the 
plaintiffs  several  policies  of  assurance. 
The  plaintiffs  were  the  surviving  executors 
and  trustees  named  in  the  will  of  a  person 
named  Bull,  and  employed  the  defendant 
as  their  solicitor  and  agent  in  the  execu- 
torship affairs,  and  as  the  receiver  of  the 
rents  of  certain  parts  of  the  testator's 
estates,  from  the  time  of  the  testator's 
death  in  1827  till  the  year  1836,  and  whilst 
acting  in  such  capacity,  a  sum  of  512/.  7s, 
2d.  became  due  to  the  defendant  from  the 
plaintiffs,  and  three  documents,  being  po- 
licies of  assurance  on  lives,  came  into  the 
defendant's  possession,  on  which  he  claimed 
a  lien,  in  respect  of  his  professional  ser- 
vices. In  1839,  the  defendant  brought  his 
action  against  the  plaintiffs  for  the  reco- 
very of  512/.  7s.  2a.,  the  balance  alleged 
to  be  due  to  him  from  the  plaintiffs,  where- 
upon the  plaintiffs  filed  their* bill,  praying 
an  account  of  the  monies  received  and 
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paid  by  the  defendant,  as  the  solicitor  and 
agent  of  the  plaintiffs ;  and  that,  on  the 
plaintiffs'  payment  of  the  amount  due  to 
the  defendant,  he  might  be  ordered  to 
deliver  up  to  the  plaintiffs,  or  their  soli- 
citor, the  three  policies  of  assurance,  and 
all  other  papers  and  writings  in  his  pos- 
session, relating  to  the  testator's  real  and 
personal  estate  and  effects,  and  that  the 
defendant  might,  in  the  meantime,  be 
restrained  from  proceeding  in  his  action. 
The  defendant,  in  his  answer  to  the  plain- 
tiffs' bill,  (amongst  other  things)  admitted 
that  he  had  refused  to  render  any  accounts 
to  the  plaintiffs  until  his  bill  was  paid  ; 
and  stated,  that  his  reason  for  such  refusal 
arose  from  his  belief,  that  the  plaintiffs 
intended  to  make  an  unfair  use  thereof  in 
certain  proceedings  at  law,  which  they 
were  about  to  institute  against  the  defen- 
dant. In  the  month  of  February  1840,  an 
injunction  was  granted  against  the  defen- 
dant, restraining  the  proceedings  in  the 
action  against  the  plaintiffs,  on  their  pay- 
ing the  sum  of  512/.  7s.  2d.  into  court; 
after  payment  by  the  plaintiffs  of  the  5 1  £/. 
7s.  id,,  they  applied  to  the  defendant 
to  deliver  up  the  three  policies  (the  life,  in 
respect  of  which  one  of  the  policies  was 
effected,  having  dropped),  but  the  de- 
fendant refused  to  comply  therewith  ;  and 
on  the  7th  of  August  1840,  the  Master  of 
the  Rolls,  on  an  application  made  to  him 
on  the  part  of  the  plaintiffs,  ordered  the 
three  policies  to  be  delivered  up  by  the 
defendant  to  the  plaintiffs,  within  one  week. 
Mr,  Bethell  and  Mr.  O.  Anderdon,  in 
support  of  the  appeal. — The  defendant  is 
entitled  not  only  to  the  sum  paid  into 
court,  but  interest  thereon,  and  his  costs, 
and  the  three  policies  are  a  security  for  the 
same,  so  that  it  is  very  possible  the  sum 
paid  into  court  may  eventually  prove  to  be 
not  nearly  sufficient  to  satisfy  the  defen- 
dant's just  demands.  At  common  law,  if  a 
defendant  pays  into  court  a  sum  of  money 
in  a  cause  in  satisfaction  of  the  plaintifTs 
demand,  the  plaintiff  may,  on  application, 
have  the  amount  so  paid  in  by  the  defen- 
dant, paid  out  to  him,  together  with  his 
costs  up  to  that  time ;  but  there  is  no  such 
rule  in  equity.  The  circumstance  of  a  soli- 
cit9r  having  a  passive  interest,  and  only  a 
mere  lien  on  documents  in  his  possession, 
until  his  debt  is  satisfied,  renders  it  proper 


that  the  Court  should  render  him  its  fullest 
protection — Steadman  v.  Webb  {I);  and  a 
mortgagor,  by  merely  paying  the  amount 
due  to  the  mortgagee  into  court,  cannot 
insist  on  a  re-conveyance — PostleihwcUte 
V.  Blythe{i).  The  order  of  the  Master  of 
the  Rolls  is  in  reality  in  the  nature  of  a 
decree  made  on  petition. 

Mr.  J.  Wigram  and  Mr,  Tennant,  for 
the  appeal,  contended,  that  there  was  no 
analogy  between  the  present  case  and  the 
case  stated  on  the  other  side,  of  a  mort- 
gagor paying  tiie  mortgage  money  into 
court;  that  it  had  been  decide<l,  that  a 
solicitor  cannot  retain  his  client's  papers 
after  he  had  had  a  satisfactory  indemnity 
tendered  to  him — MtUs  v.  Finlay  (3); 
and  that  the  present  case  was  stronger  in 
its  circumstances  than  Mills  v.  Finlay,  for 
here  the  defendant  had  capriciously  refused 
to  deliver  to  the  plaintiffs  his  accounts; 
and  that  Clulton  v.  Pardon  (^)  was  an 
authority  for  the  production  at  least  of 
that  policy ;  the  life  having  dropped  in 
respect  of  which  it  was  effected,  and  the 
amount  thereof  being  tlierefore  immedi- 
ately payable. 

Mr.  Belhellf  in  reply,  stated,  that  the 
case  of  Mills  v.  Finlay,  if  correctly  re- 
ported, could  not  possibly  be  supported, 
being  inconsistent  with  the  doctrine  laid 
down  by  Lord  Eldon  in  Lord  ▼.  Worm' 
leighton  (5). 

The  Lord 'Chancellor  said,  the  case 
was  one  of  importance,  considering  the 
recent  decision  of  the  Master  of  the  Rolls 
on  the  subject;  that  there  could  be  no 
distinction  between  the  case  of  a  solicitor, 
who  claims  a  lien  on  the  papers  of  a  client 
in  his  possession,  and  Uiat  of  a  factor, 
creditor,  or  other  person  holding  a  8eci\rity 
for  a  debt ;  that  liens  existing  by  means 
of  a  rule  of  law,  or  by  the  custom  of  trade, 
were  equivalent  to  contracts,  and  nd  rea- 
sonable distinction  could  be  drawn  between 
the  two ;  that  if  the  money  due  could,  in 
the  present  case,  be  substituted  for  the 
documents,  he  could  not  see  why  the  Court 

(1)8  Law  J.  Rep.  (n.8.)  Chsno.  193. 
(«)  f  SwaD8t.«56. 

(3)  1  Bear.  560. 

(4)  Tarn.  &  Rasa.  SOI.  Vid$  the  obserratioDS, 
p.S04. 

(5)  Jao.  580. 
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should  not  also  inquire  into  the  value  of 
the  documents  themselves,  which  it  would 
certainly  not  take  upon  itself  to  do.  In 
the  case  of  Cluttan  v.  Pardon,  Lord  Eldon 
says,  "  Every  attorney  has  a  right  to  hold 
papers  till  his  bill  is  paid.  I'he  language 
of  every  order  which  is  made  on  the  sub- 
ject is,  that,  on  payment  of  what  is  due,  the 
papers  shall  be  delivered  over;  but  where 
a  party  has  a  pressing  necessity  for  papers, 
the  Court  will  order  them  to  be  delivered 
up,  on  a  deposit  being  made,  which  will 
cover  not  only  what  is  due  upon  the  bill, 
but  what  may  be  due  for  the  costs  of  the 
taxation."  He  did  not  understand  what 
was  meant  by  the  term  "  pressing  neces- 
sity,** in  Lord  Eldon*s  judgment ;  but  that 
in  Postlethwaite  v.  Blythe^  that  learned 
Judge  expresses  himself  in  far  more  gen- 
eral words  when  he  says,  "  I  take  it  to  be 
contrary  to  the  whole  course  of  proceed -^ 
ings  in  this  court  to  compel  a  creditor  to 
part  with  his  security  till  he  has  received 
his  money;  nothing  but  consent  can  autho- 
rize me  to  take  Ihe  estate  from  the  plain- 
tiff before  payment."  His  Lordship  con- 
cluded his  observations  with  stating,  that 
in  such  a  state  of  the  authorities  he  must 
look  into  the  question. 

On  the  following  day,  his  Lordship  dis- 
charged the  order  of  the  Master  of  the 
Rolls  as  a  matter  of  right,  stating  that  it 
might  be  a  serious  inconvenience  and  hard- 
ship to  the  plaintiffs  to  be  kept  out  of  the 
possession  of  the  documents  till  the  ac- 
counts had  been  taken  between  the  parties, 
and~the  balance  due  had  been  ascertained: 
that  as  to  one  of  the  policies  there  had 
certainly  been  a  pressing  necessity  for  its 
delivery  to  the  plaintiffs,  to  enable  them  to 
obtain  payment  of  the  amount  due  on  it; 
and  the  Court  would  take  care  that  the 
lien  of  the  solicitor  should  not  be  produc- 
tive of  injury  to  the  plaintiffs  by  loss  to 
the  property,  but  would,  in  such  a  case, 
order  the  policy  to  be  delivered  up  for  the 
purpose  of  the  sum  due  thereon  being 
sccDvered,  and  would  direct  that  sum  to 
be  paid  into  court  to  answer  the  defen- 
dant's lien;  but  the  money  due  on  the 
policy,  in  which  the  life  had  dropped,  had 
been  received  by  the  plaintiffs,  and  they 
were  in  the  possession  of  the  other  two 
policies,  so  that  the  discharge  of  the  order 
Nsw  S«itiEt,  X.»Chamc. 


(which  is  the  only  thing  prayed  by  &e 
petition,)  would  not  have  the  effect  of  caus- 
ing either  the  money  to  be  paid,  or  the 
two  policies  to  be  brought  back,  but  it 
might  form  the  foundation  of  a  further 
application  to  the  Court. 

In  the  same  appeal,  the  Lord  Chancellor, 
on  an  application  made  to  his  Lordship  by 
Mr.  Anderdon  (some  months  before  it 
came  on  to  be  heard),  that  the  petition  of 
appeal  might  be  answered  as  an  original 
petition,  stated,  that  a  petition  to  discharge 
an  interlocutory  order  made  on  a  petition 
in  the  court  below,  was  a  new  petition,  and 
similar  to  the  renewal  of  a  motion,  and 
not  to  be  considered  as  a  petition  of  appeal, 
and  did  not  come  within  the  4£nd  order  of 
April  1828,  as  to  the  deposit  payable  on 
the  presentation  of  petitions  for  re-hearing. 

August  11. — On  this  day  his  Lordship 
observed,  that  when  the  case  came  origi- 
nally before  him  on  the  petition  of  the 
defendant,  to  stay  the  order  of  the  Master 
of  the  Rolls,  he  suggested  that  an^  imme- 
diate decree  for  an  account  should  be  taken 
between  the  parties,  which  was  agreed  to; 
the  defendant,  however,  was  apprehensive 
of  the  order  of  the  Master  of  the  Rolls 
being  acted  on  in  the  meantime,  and  ap- 
plied for  the  deposit  of  the  policies  in 
court ;  but  the  order  of  the  Master  of  the 
Rolls  could  not  be  acted  on  whilst  the  decree 
was  in  course  of  prosecution,  for  the  order 
of  the  Master  of  the  Rolls  having  been 
discharged,  the  parties  must  be  restored  to 
their  original  position ;  and  it  was  quite  a 
matter  of  course,  that  the  documents  should 
be  deposited  in  court. 


HOBHOUSE  0.  COURTNEY. 


Practice. — Substitution  of  Service — A^ent 
-^ Power  of  Attorney,  general  and  special. 

Where  it  appears  that  the  agent  of  a  de* 
fendant  abroad  has  a  special  power,  enabling 
him  to  act  on  behalf  of  his  principal,  and  to 
prosecute  and  defend  any  suits  in  respect  of 
the  subject-matter  of  the  cause,  the  Court 
will  order  that  service  of  the  subpoena  to  ap* 
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pear  and  answer  the  bill,  upon  such  agent, 
shall  be  deemed  good  service  of  his  principal. 

Emilia  Sheil,  of  Xeres,  in  Spain,  con- 
signed certain  wines  to  this  country,  where 
they  were  warehoused  in  the  name  and 
custody  of  the  defendant  Courtney.  By 
means  of  advances  to,  or  on  an  account  of 
the  consignor,^  the  plaintiffs  acquired  or 
claimed  a  lien  upon  the  wines.  Widow  Sheil 
became  bankrupt,  and  the  defendants 
Miguel  de  Giles,  and  Fulgencio  de  Perea, 
were  by  the  proper  authorities  in  Spain 
appointed  assignees  of  her  estate.  The 
assignees  executed  a  power  of  attorney, 
enabling  Patrick  M*Mahon,  a  native  of 
Spain,*  to  act  in  England  on  their  behalf, 
in  respect  of  the  wines,  and  to  sue  and  de- 
fend any  actions  or  suits  as  might  appear 
to  him  necessary,  for  the  purpose  of  re- 
covering possession  of  them.  Soon  after 
M'Mahon  arrived  in  England  for  the  pur- 
pose of  acting  under  his  power,  the  plain- 
tiffs filed  their  bill  against  Courtney,  and 
the  assignees  under  the  bankruptcy,  to  give 
effect  to  the  said  lien;  and  they  applied 
by  motion,  that  service  upon  M'Mahon 
might  be  good  service  on  his  principals 
abroad.  Upon  affidavit  of  the  circum- 
stances to  the  effect  above  stated,  the  Vice 
Chancellor  ordered,  that  service  of  process 
of  subpoena  for  the  defendants  Miguel  de 
Giles  and  Fulgencio  de  Perea,  to  appear 
and  answer  the  plaintiffs*  bill,  on  the  said 
Patrick  M*Mahon,  be  deemed  good  service 
upon  the  said  defendants,  Miguel  de  Giles 
and  Fulgencio  de  Perea.  Notice  of  motion 
was  afterwards  given,  on  behalf  of  ^he  said 
defendants,  that  the  order  for  substituting 
service  might  be  discharged. 

Mr,  Wigram  and  Mr,  Anderdon,  for  the 
defendants,  in  support  of  the  motion. 

Mr,  K,  Bruce  and  Mr,  Sharpe,  for  the 
plaintiffs,  in  support  of  the  order^ — The 
cases  cited  were — 

Rickcord  v.  Nedriff,  2  Mer.  458. 

Smith  V.  Hibernian  Mine  Company,  1 
Sch.  &  Lef.  238. 

WeUerton  v.  Crojl,  5  Sim.  602;  8.«c. 
4  Law  J.  Rep.  (m.s.)  Chanc.  7. 

Roberts  v.  Worsley,  2  Cox,  889. 

Bond  V.  Duke  of  Newcastle,  3  Bro.  C.C. 
386. 

English  V.  Kendrick,  6  Madd.  205. 

IVellings  v.  Lomans,  2  Dick.  579. 


Anderson  v.  Lewis,  2  Diclc.  776. 
Gildenichi  v.  Charnock,  6  Ves.  171. 
Carter  v.  De  Brune,  1  Dick.  39 ;  s.  c» 

infra,  p.  382. 
Hyde  v.  Foster,  1  Dick.  1 02;  infra,  p.  382. 
Carrington  v,  Cantillon,  Bunb.  107. 
Hales  y,  Sutton,  1  Dick.  26 ;  a.  c.  infra, 

p.  381,  nom.  Hallett  v.  Suiton, 

The  Vice  Chancellor. — In  this  case  an 
order  was  made,  directing  that  service  on 
M'Mahon,  of  the  subpoena  to  appear  to  the 
plaintiffs'  bill,  should  be  good  service  on 
certain  persons  who  were  made  parties  to  the 
bill,  on  the  allegation,  that  the  plaintiffs  had 
claims  on  wines  consigned  to  this  country, 
by  the  house  of  Sheil,  of  Xeres,  in  Spain. 
That  firm  became  bankrupt,  and  the  defen- 
dants, residing  at  Xeres,  were  made  assig- 
nees by  the  Chamber  of  Commerce  there. 
M*Mahon,  it  was  said,  had  received  a 
power  of  attorney  to  act  for  them  in  this 
country.  In  proof  of  this  fact,  there  was 
an  affidavit  alleging,  that  the  solicitor  of 
the  defendants  represented  that  the  power 
of  attorney  was  of  the  most  extensive  kind, 
enabling  M'Mahon  to  prosecute  and  defend 
any  suits  in  tliis  country  in  relation  to  the 
rights  df  the  assignees,  and  also  to  the 
claims  of  the  plaintiffs.  This  affidavit  was, 
upon  the  application  to  discharge  the  order 
for  substituting  service,  opposed  by  a  joint 
affidavit,  made  by  M'Mahon  and  Mr.  An- 
nesley,  his  solicitor.  I  have  read  the  affi- 
davit; it  does  not  deny  the  principal  fact, 
that  the  power  of  attorney  had  been  given. 
On  the  other  side  a  further  affidavit  was 
made,  stating  the  fact,  that  since  the  service 
of  the  order  of  the  27th  of  May  on  Mr. 
M*Mahon,  he,  M*Mahon,  had  written  to 
Messrs.  Moore  &  Hanson,  of  Bristol,  a 
letter  to  this  effect : — "  Gentlemen, — ^The 
authority  that  the  power  of  attorney,  the 
assignees  of  the  failed  house  of  widow  R. 
Sheil  have  conferred  upon  me  for  liqui- 
dating the  property  you  hold  of  shipments 
of  wines  she  consigned  to  you,  being  re- 
cognized to  be  sufficient  for  any  proceed- 
ings I  may  consider  necessary  to  undertake 
in  the  courts  in  this  country,  on  behalf 
and  in  the  name  of  the  said  assignees  of 
Mrs.  Sheil,  I  take  the^  liberty  to  request 
you  will  be  pleased  to  furnish  me  with  the 
requisite  accounts  of  all  the  property  and 
monies  in  your  hands,  and  the  disposal 


TRINITY  TERM,  1841. 


379 


thereof,  amounting  as  per  annexed  state- 
ment."    The  representation  in  this  letter 
is  a  further  confirmHtion  of  the  first  state- 
ment,  that  M'Mahon  has  not  merely  a 
power  from  the  assignees  to  act  generally, 
but  also  to  act  specially  as  to  those  wines 
in  this  country.    The  question   then  is, 
whether  the  order  for  substituting  service 
of  the  subpoena  is  wrong  ?     The  first  case 
I  shall  advert  to,  is  that  which  has  been 
cited  from  Dickens* s  Reports^  p.  26,  and 
the  facts  are  certainly  correct,  although 
the  case  is  reported  under  a  somewhat 
different  name.     It  is  reported  under  the 
name  of  Hales  v.  Sutton^  but  the-real  name 
appears  from  the  registrar's  book  to  be 
HalUtt  V.  Sutton,     [His  Honour  read  the 
entry  of  the  case  from  the  registrar's  book, 
as  stated  below  (1)].     Now,  these  facts  do 
not  substantially  differ  from  the  report  in 
DickenSf  which  stands  thus: — '*The  de- 
fendants, who  were  the  executors  of  the 
testator  in  the  cause,  living  abroad,  gave  a 
letter  of  attorney  to  a  person  to  prove  the 
the  will :  service  of  a  subpoena  to  appear 
and  answer,  on  such  attorney  or  proctor, 
held,  to  be  good  service  on  the  defen- 
dants."  Then,  in  1  Dick,  p.  39,  there  is  a 
report  of  a  case  of  Carter  v.  De  Bruyn, 
misprinted  De  Brune,  which  occurred  in 
172:^,  in  which  it  was  ordered,  that  service 
on  a  person  who  transacted  business  for  the 
defendant  under  a  letter  of  attorney,  should 
be  deemed  good  service  on  the  defendant. 
There  is  next  the  case  of  Hyde  v.  Foster 
(2),  which  was  before  Lord  Hardwicke,  of 
which  I  have  a  note  from  the  registrar's 
book  (3).— [His  Honour  read  it.] — Now,  it 
appears  from  these  cases,  that  three  dif- 
ferent    Chancellors,    successively,    Lord 
Cowper,    Lord    Macclesfield,    and    Lord 
Hardwicke,  thought  it  right,  where  it  ap- 
peared that  the  person  who  was  appointed 
agent  had  special  authority  to  act  in  the 
matter  for  an  absent  defendant,  that  ser- 
vice of  the  subpoena  on  that  agent  should 
be  good  service  on  the  principal  abroad« 
The   case  of  Gildenichi   v.   Charnock^    is 
Dot  quite   rightly   stated   in   the  report; 
but  with  a  very  little  alteration,   it  may 
be  made  correct  (4).— {His  Honour  read 

(1)  Hallett  v»  Sotton,  infnu 

(2)  1  Dick.  102  ;  8.  c.  2  Mer.  459«  n. 

(3)  Hyde  ©.  Foster,  infra. 

(4)  Geledneki  v.  Cbamock,  iofra. 


the  extract  from  the  registrar's  book.] 
— The  defendant,  therefore,  had  appear- 
ed, and  had  actually  himself  made  two 
applications  through  his  solicitors,  so  that 
they  were  acting  as  the  agents  for  the  ab-^ 
sent  defendants  in  the  subject  of  the  cause ; 
and  that  being  the  substratum,  Lord  Eldon 
ordered  service  of  subposna.  Then  came  the 
case  of  English  v.  Kendrick,  where  it  ap- 
peared, that  an  injunction  had  been  obtained, 
restraining  the  defendant  and  her  agents 
until  answer  from  getting  in  the  estate  of 
her  deceased  brother ;  and  a  motion  was 
made,  that  service  of  the  subpoena  on  the 
proctors  of  the  defendants,  who  had  acted 
for  her  in  obtaining  letters  of  administra- 
tion of  her  brother's  estate,  might  be 
deemed  good  service  on  the  defendant.  It 
was  stated,  that  the  case  described  as  Hales 
V.  Sutton  had  been  searched  for,  and  could 
not  be  found  in  the  registrar's  book ;  but  the 
Court  thought  the  plaintiff  was  entided  to 
the  order. 

Here  we  have  five  instances,  during  the 
period  from  1717  to  1821,  in  which  four 
Lord  Chancellors,  and  a  Vice  Chancellor, 
have  taken  one  uniform  view  of  the  prac- 
tice. Then,  it  has  been  said,  that  this  is 
to  be  disregarded,  because  a  case  differing 
from  these  is  reported  in  Bunhury^  as  hap- 
pening in  the  Exchequer ;  but  the  question 
here  however  is,  the  practice  of  this  Court. 
It  was  also  said,  that  all  these  authorities 
have  been  superseded,  and  that  a  different 
practice  has  been  established  in  modern 
times.  The  case  of  Roberts  v*  JVorsley 
has  been  adduced  in  proof  of  this  statement. 
There,  a  defendant  appeared  and  answered 
the  original  bill,  the  plaintiff  afWrwards 
amended,  at  which  time  the  defendant  was 
out  of  the  jurisdiction  of  the  Court.  Upon 
motion  that  service  of  4he  subpoena  to  ap- 
pear and  answer  the  amended  bill  upon 
the  defendant's  clerk  in  court  in  the  origi- 
nal suit,  might  be  deemed  good  service 
upon  the  defendant,  his  Honour  said,  he 
was  clearly  of  opinion  that  such  an  order 
co\ild  not  be  made.  And  then  some  gene- 
ral language  is  put  into  the  mouth  of  Lord 
Kenyon,  which,  if  he  used,  might  have 
reference  to  the  facts  of  the  case,  but  the 
language  as  stated  in  the  report  is,  I  must 
say,  contrary  to  the  established  law.  It  is 
this :  "  The  Court  will  never  appoint  an 
attorney  to  act  for  a  man  without  his  leave, 
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except  in  the  case  of  an  injunction  bill, 
where  it  would  be  gross  injustice  that  one 
man  should  be  prosecuting  an  unrighteous 
demand  at  law,  and  yet  put  himself  out  of 
the  re^ch  of  the  subpoena  of  this  Court,  in 
a  cause  instituted  for  the  purpose  of  re- 
straining such  proceedings.     But  the  pre- 
sent application  was  quite  different:  an 
amended  bill  might  be  altogether  a  new 
suit,  in  which  it  would  be  very  improper 
to  force  an  attorney  upon  the  party  with- 
out his  consent.     And  his  Honour  said, 
he  remembered  several  applications  of  a 
similar  nature,  but  they  had  never  been 
attended  with  success."     The  case,  I  ap-. 
prebend,  was  rightly  decided,  because  the 
person  who  was  the  clerk  in  court  had  no 
general  authority  from  the  plaintiff  to  act 
as  his  agent  in  the  matter  of  the  amended 
bill;  he  was  merely  the  clerk  in  court, 
and  did  not  stand  in  the  situation  of  a  per- 
son specially  authorized  to  act  in  such  a 
case.     In   Bond  v.   Duke    of  Newcastle, 
which  is  much  the  same  sort  of  case,  there 
had  been  a  bill  filed  for  a  receiver  of  the 
amount  of  certain  sums  which  had  been 
allowed  by  the  Commissioners  of  American 
Claims,  by  plaintiffs  claiming  under  a  mar- 
riage settlement.     Bond  was  the  holder  of 
certificates  issued  by  the  commissioners 
on  allowing  these  sums ;  and  he  claimed  to 
hold  the  certificates,  and  to  receive  the 
monies  payable  on  them  as  a  purchaser  for 
valuable  consideration,  without  notice  of 
the  settlement.     Upon  filing  his  bill,  he 
moved,  that  service  on  their  clerk  in  court 
might  be  deemed  good  service  upon  the 
plaintiffs  in  the  first  bill,  which  the  Lord 
Chancellor  thought  could  not  be  allowed, 
-—certainly  not  I     The  clerk  in  court  was 
only  so  for  the  purposes  of  the  suit  in 
which  the  parties  entitled  under  the  settle- 
ment were  plaintiffs,  and  not  in  the  suit  in 
which  they  were  made  defendants. 

The  next  case  is  WeUins  v.  Lomans ;  the 
case  as  it  stands  in  the  book,  is  this : — "  A 
defendant,  a  mortgagor,  living  or  being 
about  to  go  abroad,  by  an  indorsement  on 
the  mortgage  deed,  agreed,  in  case  he 
should  not  redeem  by  a  limited  time  therein 
mentioned,  that  two  persons  therein  named 
should  accept  a  subpoena  for  him  to  appear 
and  answer  any  bill  that  should  be  filed 
against  him,  touching  the  mortgage ;  the 
plaintiff  having  filed  his  bill  to  foreclose^ 


applied  that  the  persons  named  might  be 
served  with  the  subpoena,  which  should  be 
good  service  on  the  defendant.  The  motion 
was  then  denied."    And  then  there  is  a 
note  subjoined,  that  there  were  two  cases 
mentioned,  Hyde  v.  Foster  and  Carter  v. 
De   Brune.     Now,   I  have  a  note  from 
the  register  book  of  the  last  of  these  cases, 
it  is  this: — [His  Honour  read  the  ex- 
tract from  the  registrar's  book  (5).] — ^The 
note  also  adds,  that  in  the  cases  cited,  it 
was  either  admitted  or  proved,  that  the 
persons  served  acted  as  attomies  or  agents 
for  the  defendants ;  but,  in  this  case,  it  did 
not  appear  that  it  was  with  the  privity  of 
the  persons  named  in  the  indorsement,  that 
their  names  were  used,  nor  that  they  would 
accept  a  subpoena  to  appear  for  the  defen- 
dant; for  who  would  indemnify  them?  The 
case  therefore  seems  to  me  to  proceed  on 
this,  that  there  was  no  sufficient  evidence 
of  the  fact,  that  these  persons  were  spe- 
cially  appointed  attornies,  and  therefore  it 
was  quite  right  to  deny  that  the  service  of 
subpoena  on  them  should  be  good  service. 
In  Smith  v.  Hibernian  Mine  Company,  a 
deft-ndant,  who  was  residing  out  of  the 
jurisdiction,  had  given  a  power  of  attorney 
to  a  persqn  to  act  for  him  in  the  manage- 
ment of  his  affairs.    The  Court  refused  to 
allow  substitution  of  service  of  subpoena 
on  the  person  to  whom  the  power  was' 
given.     Lord  Redesdale,  in  giving  judg- 
ment, alludes  to  a  case  which  was  argued 
before  Lord  Thurlow,  where  a  person  exe- 
cuting a  mortgage,  inserted  a  covenant, 
that  if  the  mortgagee  should  be  desirous  of 
filing  a  bill  of  foreclosure  after  a  certain  time, 
service  of  subpcsnaon  a  person  there  named 
should  be  good  service.     On  that  ground 
an  application  was  made  to  Lord  Thurlow 
to  substitute  service,  the  mortgagor  having 
gone  to.  the  East  Indies ;  but  the  answer 
of  Lord  Thurlow  was,  "  I  can  no  more  try 
the  fact,  whether  there  is  such  a  covenant, 
without  having  the  party  before  me,  than  I 
can  decide  any  other  fact^,  without  the 
parties  being  before  me."  Lord  Redesdale 
then  adds,  *' And  I  remember  his  reasoning 
was,  that  the  substitution  of  service  directed 
by  the  legislature  in  several  cases,  would 
be  quite  unnecessary  if  this  practice  were 
allowed.     That  case  was  discussed  with  a 

(5)  Ctrter  v.  De  Brajn,  infra. 
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considerable  degree  of  attention,  and  I 
should  imagine  that  those  cases  published 
by  Mr.  Dickens,  were  cited,  but  Lord 
Hardwicke  must  himself  have  altered  his 
opinion  since  the  time  when  those  cases 
were  decided.  Mr.  Dickens  was  a  very 
attentive  and  diligent  registrar,  but  his  notes 
being  rather  loose,  were  not  considered  as 
of  very  high  authority :  he  was  constantly 
applied  to,  to  know  if  he  had  anything 
on  such  and  such  subjects  in  his  notes^ 
but,  if  he  had,  the  register  books  were 
always  referred  to."  Lord  Redesdale  does 
not  say,  when  or  how  or  why  he  thought 
Lord  Hardwicke  had  altered  his  opinion, 
but  merely  says  he  must  have  altered  his 
opinion.  All  we  really  know  is,  that  Lord 
Hardwicke  had  not  altered  his  opinion, 
but  had  continued  of  the  same  opinion  lit 
the  time  he  decided  the  case  of  Hyde  v. 
Poster,  Lord  Redesdale  then  alludes  to 
a  case,  where  a  bill  was  filed  to  sell  an 
estate  for  payment  of  debts,  and  the  heir- 
at-law,  who  was  entitled  to  the  surplus 
after  payment  of  debts,  was  out  of  the 
jurisdiction.  The  Court  ordered  the  estate 
to  be  sold ;  the  heir  might  file  a  bill  to  set 
aside  the  proceedings  if  they  were  erro- 
neous ; — and  though  the  heir-at-law  had 
a  motber  and  sister  living  in  England,  and 
in  the  habit  of  corresponding  with  him ; 
yet  there  was  no  conception  of  substituting 
service.  I'here  coi^d  of  course  be  no  such 
substitution,  unless  the  persons  so  in  cor- 
respondence with  the  heir  had  a  legal 
power  to  act  for  him  in  the  particular  sub- 
ject to  which  the  suit  related.  I  think  that 
the  case  of  Smith  v.  Hibernian  Mine  Com" 
pony  has  no  resemblance  to  the  present 
case,  because  there  the  agent  had  a  power 
to  act  for  the  absent  party  generally  in  his 
affairs.  The  next  case  was  in  the  year 
1817,  Rickcord  v.  Nedriff.  There,  one 
defendant  resided  out  of  the  jurisdiction, 
and  the  other  admitted,  by  his  answer,  that 
he  had  received  a  power  of  attorney  from 
him  to  receive  the  arrears  (if  any)  of  an 
annuity,  which  it  was  the  object  of  the  bill 
to  set  aside.  There  the  plaintiff  moved 
on  the  admission  in  the  co-defendant's  an- 
swer: of  course  the  application  for  substi- 
tution to  appear  was  refused.  There  was 
no  foundation  for  it :  there  was  no  right 
against  the  co-defendant.^   The  admission 


in  the  answer  of  one  defendant  was  no 
evidence  against  the  other.  Lord  Eldon 
said,  that  the  proper  course  for  obtaining 
the  relief  sought  by  the  bill,  would  be  by 
motion  against  the  defendant  Nedriff,  upon 
affidavit.  One  can  understand  why  the 
application  was  made  in  the  manner  it  was, 
for  in  Hvde  v.  Foster  the  Court  appeared 
to  have  looked  at  the  answer  of  a  co-de- 
fendant. Whether  the  Court  acted  on  the 
facts  stated  in  that  answer,  upon  ordering 
the  substituted  service,  it  is  impossible  to 
'sav.  But  from  what  Lord  Eldon  said,  I  think 
it  IS  clear,  that  he  thought  the  motion  before 
him  would  have  been  proper,  if  the  facts 
had  been  supported  by  affidavit.  Then 
there  is  the  case  of  fVaterton  v.  Crq/if, 
where  the  original  bill  was  filed,  then  a 
cross  bill ;  and  the  order  was  made  on  a 
motion  by  the  defendant  in  the  cross  suit, 
that  the  service  of  subpoena  on  the  clerk  in ' 
court  might  be  deemed  good  service.  I  re- 
collect expressing  an  opinion,  that  that  was 
not  the  proper  course,  but  the  course  was 
to  stay  the  proceedings  in  the  original  suit, 
until  the  plaintiff*  had  answered  the  bill  in 
thQ  supplemental  suit ;  but  that  was  only 
a  question  how  far  service  on  the  clerk  in 
court  should  be  considered  good  service. 
The  distinction  is  plain  between  being 
merely  clerk  in  court,  and  a  person  having 
express  authority  to  act  in  a  particular  suit; 
and  if  I  find  the  cases  decided  uniformly 
by  four  different  Judges  on  that  principle, 
and  no  case  attacking  the  decision,  I  think, 
upon  examination  of  the  case,  that  it  is 
clear  that  M*Mahon  has  special  authority 
to  act  for  the  assignees  of  the  widow  Sheil, 
and  that  the  order  for  substitution  of  ser- 
vice was  right.  The  application  to  dis- 
discharge  it  is  therefore  wrong,  and  I  shall 
refuse  it  with  costs. 

Jan,  If,  1716.— Hallett  d.  SutTON.— Upon 
opening  the  matter,  this  day,  unto  the  Lord  Chan- 
cellor, by  Mr,  Seij.  Jekyll,  Sir  Robert  tUymond,  Mr, 
Vernon,  and  Mr,  WiUiami,  being  of  the  plaintiff's 
counsel ,  in  the  presence  of  Mr,  Ward,  of  counsel 
with  the  defendant  Brooks,  and  of  Mr,  Pauerfortt 
of  counsel  with  Mr.  George  Sayers,  it  was  alleged, 
that  John  Hallett,  late  father  of  the  plaintiff  Mary 
Hallett,  the  infant,  dying  in  Barbadoes,  the  defen- 
danu,  Edmond  Sutton  and  William  Cogan,  who 
lire  in  Barbadoes,  have  sent  oyer  a  probate,  under 
the  goremor's  seal  of  the  island,  of  a  wiU  pre- 
tendeid  to  be  made  by  the  said  Col.  John  Hallett, 
whereof  they  are  executors,  and,  as  siich,  claim  the 
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residue  of  the  taid  Col.  Hallett*8  personal  estate, 
after  payment  of  his  debts  and  legacies ;  and  have, 
likewise,  with  the  said  will,  sent  over  a  letter  of 
attorney  to  the  defendant  Brooks,  to  procure  a 
probate  of  the  same  will  from  the  Prerogatire  Court 
of  the  Archbishop  of  Canterbury,  and  the  defendant 
Brooks  hath,  accordingly,  employed  Mr.  Sayers,  a 
proctor,  to  take  out  a  commission,  directed  to  the 
Goremor  of  fiarbadoes,  in  order  to  prove  the  said 
will  per  testes,  the  witnesses  living  in  that  island  ; 
which  said  Mr.  Sayers  hath  summoned  the  plaintiffs, 
who  had  entered  a  caveat  against  proving  the  said 
will,  to  shew  their  reasons  against  the  proving 
thereof;  and,  upon  hearing  both  sides,  the  said  Pre- 
rogative  Court  hath  directed  such  commission, 
which  hath  accordingly  been  sued  forth.  That  the 
said  defendants,  Sutton  and  Cogan,  have  already 
possessed  the  said  Col.  Hallett's  estate  in  Barbadoes, 
and  if  they  be  permitted  to  prove  the  said  pretended 
will  here,  the  plaintiffs,  who  are  the  wife  and 
daughter  of  the  said  Col.  Hallett,  and  who  are  ad* 
vised  to  contest  the  validity  of  the  said  will,  or  at 
least  the  title  to  the  personal  estate  not  thereby  dis- 
posed of,  and  who,  for  that  purpose,  have  exhibited 
their  bill  in  this  court,  will  not  be  able  to  compel 
them  to  account  for  the  same,  by  reason  that  pro- 
cess of  contempt  cannot  be  served  in  {he  said  island. 
It  was,  therefore,  prayed  that  service  of  process  of 
subpoena,  for  the  aefendants  Sutton  and  Cogan  to 
appear  and  answer  the  plaintiff's  bill  on  the  said 
defendant  Brooki,  and  on  the  said  Mr.  Sayer,  may 
be  deemed  good  service  on  the  said  defendants 
Sutton  and  Cogan.  Whereupon,  and  upon  hearing 
an  affidavit  of  Samuel  Clarke  read,  ana  what  was 
alleged  on  both  sides,  his  Lordship  doth  order  that 
process  of  subpoena  for  the  said  defendants  Sutton 
and  Cogan  to  appear  and  answer  the  plaintiff^s  bill, 
on  the  defendant  Brooks,  and  on  the  said  Mr.  Sayer 
the  proctor,  who  hath  acted  in  the  Prerogative  Court 
on  behalf  of  the  said  defendants  Sutton  and  Cogan, 
be  deemed  good  service  of  such  subpoena  on  the 
said  defendants  Sutton  and  Cogan. — Reg.  lib. 
A.  1716,  fol.  64. 

July  If,  17ft.~CARTER  V.  De  Bruyn.— Upon 
opening  of  the  matter,  this  present  day,  unto  the 
Lord  Chancellor,  by  Mr,  tiorsUy,  being'  of  the 
plaintiff's  counsel,  in  the  presence  of  Mr.  Mead, 
being  of  counsel  for  the  defendant  Vanneck,  it  was 
alleged,  that  the  plaintiff  exhibited  bis  bill  into  this 
court  against  the  aefendants,  to  be  relieved  touching 
the  matters  therein  contained ;  and  the  defendant 
De  Bruyn  lives  in  Holland,  so  that  the  plaintiff  can- 
not serve  him  with  a  subpoena,  and  he  employs  the 
defendant  Vanneck,  as  his  agent  here  in  England, 
to  act  for  him,  in  die  matters  in  the  said  bill  con- 
tained. And,  therefore,  it  was  prayed,  that  service 
of  a  subpoena  to  appear  and  answer  the  plaintiff's 
bill  on  the  defendant  Vanneck,  may  be  deemed  good 
service  of  the  defendant  De  Bru3m.  Whereupon, 
and  upon  hearing  of  the  defendant  Vanneck'a 
counsel,  and  what  was  alleged  on  both  sides,  it  is 
ordered  that  service  of  a  subpoina  on  the  defendant 
Vanneck  for  the  defendant  De  Bruyn,  be  deemed  a 
good  service  of  the  said  defendant  De  Bruyn,  to 
compel  him  to  appear  to  and  answer  the  plaintiff 'a 
bill — Reg.  Ub.  A.  1721,  fol.  295. 


Aug.  5, 1745. — Htdb  v.  Foster.— On  opening 
the  matter,  this  day.  unto  the  Lor^i  Chancellor,  Mr. 
Green  being  of  counsel  for  the  plaintiff,  it  was 
alleged,  that,  in  Hilary  term  1744.  the  plaintiff 
exhibited  his  bill  in  this  court  against  thedefeodaots, 
to  be  relieved  touching  the  several  matters  therein 
complained  of;  that  the  defendant  Foster  was,  be- 
fore the  time  of  filing  the  bill,  and  is  now,  at 
Jamaica,  where  he  resides.  That  the  defendant 
Myers  has  put  in  bis  answer  to  the  bill,  and  thereby 
sets  forth  that  he  is  factor,  or  agent,  for  the  defen- 
dant Foster  here  in  England,  and  that,  bv  virtue  of 
some  power  or  authority  from  the  defendant  Foster 
(who  is  now  at  Jamaica),  he  has  for  some  time  past 
been,  and  is  now,  in  the  possession  and  receipt  of 
the  rents  and  profits  of  certain  chambers  in  Bar* 
nard's  Inn,  for  the  use  of  the  said  defendant  Foster, 
which  are  parts  of  the  premises  in  question  in  this 
cause ;  and  therefore  it  was  prayed  that  service  of 
subpoena  to  appear  in  this  cause  on  the  defendant 
Myers,  as  agent  or  factor  for  the  defendant  Foster, 
may  be  deemed  good  service  of  the  defendant  Fos- 
ter. Whereupon,  and  upon  hearing  of  Mr,  Brown 
and  Mr.  Sewell,  of  counsel  with  the  defendant,  the 
answer  of  the  defendant  Myers  was  read  ;  and  what 
was  alleged  by  the  counsel  on  both  sides :  his  Lord* 
ship  doth  order  that  service  of  a  subpoena  to  appear 
in  the  cause  on  the  said  defendant  Myers,  as  agent 
or  factor  for  the  defendant  Foster,  be  good  service 
on  the  said  defendant  Foster. — Reg.  Lib.  A.  1744, , 
fol.  491. 

Gelbdneki  V,  Charnock.— Between  Anthony 
Geledneki  and  Thomas  Malliby  plaintiffs,  and  Ro- 
bert Chamock,  William  Lennox.  William  Thomp- 
son, and  the  Honourable  the  United  Company  of 
Merchants  trading  to  the  East  Indies,  defendants. 
Upon  motion  this  day,  made  unto  this  court  by  Mr, 
Stanley,  of  counsel  for  the  plaintiffs,  it  was  alleged, 
that  it  appears,  by  the  affidavit  of  John  Wame, 
clerk  to  Messrs.  Dann  &  Tuadale,  solicitors  for  the 
plaintiffs  in  this  cause,  that  the  defendant  Robert 
Chamock  lives  and  resides  in  Finsbury  Square,  in 
the  city  of  London,  l^ld  the  defendant  William 
Lennox  in  Broad  Street  Buildings,  in  the  said  ci^ 
of  London ;  and  that  the  plaintiffs  having  filed  their 
bill  against  the  aaid  defendant  William  Thompaoo, 
who  then  and  still  resides  out  of  the  jurisdiction 
of  this  Court,  as  the  said  deponent  believes,  the  said 
defendant  William  Thompson  appeared  thereto,  by 
Mr.  Radcliffe,  his  clerk  in  court,  and  made  two 
several  applications  by  motion  of  thia  Court,  the 
notices  wheredf  were  signed  by  Messrs.  Crowder& 
Savil,  as  his  solicitors;  and,  therefore,  it  was  prated 
that  process  of  subpoena  so  to  be  awarded  against 
these  defendants,  Robert  Chamock,  William  Len* 
nox,  and  William  Thompson,  to  compel  them  to 
appear  to  add  anawer  the  plaintiff  *b  bill,  may  be 
made  returnable  immediately ;  and  that  service  of 
such  subpoena  on  Messrs.  Crowder  &  Savil.  the 
solicitors,  and  Mr.  Radcliffe,  the  cleric  in  court  for 
the  defendant  William  Thompson,  may  be  deemed 
ffood  service  on  the  aaid  ddfendant,  which,  upon 
hearing  the  aaid  affidavit  read,  is  ordered  accwd- 
ingly.— Reg.  Ub.  A.  1800,  foL  4t6,  P.W. 
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DAWSON  V.  WHALLBT. 


Infant  Heir — Decree — Trustee. 

In  a  decree  against  the  infant  heir  of  a 
devisee  whose  estate  was  charged  with  lega* 
ciest  the  Court  will  direct  a  sale,  in  order 
to  raise  the  amount  necessary  to  pay  the 
legacies^  hut  will  not  declare  the  tnfant  a 
trustee,  so  as  to  enable  the  Court  to  order  a 
conveyance  under  the  6th  and  1  Sth  sections 
of  the  1  mil.  ^.c.  60. 

In  this  case,  a  bill  was  filed  by  legatees 
whose  legacies  were  charged  on  land,  of 
which  an  infant  heir  of  a  devisee  under 
the  will,  iwhereby  the  legacies  were  given, 
was  seised.  The  object  of  the  bill  was  to 
have  the  legacies  (on  a  deficiency  of  per« 
sonal  estate)  raised  by  sale  of  a  competent 
portion  of  the  land.  On  the  cause  coming 
on  for  further  directions,  all  the  accounts 
having  been  taken,  and  the  amount  to  be 
raised  on  the  infant's  estate  having  been 
ascertained, — the  sale  of  a  part  of  the  in- 
&nt's  estate  being  necessary,  a  question 
arose  as  to  the  form 'of  the  decree.  For 
the  plaintiffs,  it  was  contended,  that  it  was 
proper  under  the  1  Will.  4.  c.  60.  ss.  6 
and  18,  (the  1  Will.  4.  c.  47.  not  applying 
to  the  case,)  that  the  infant  should  at  once 
be  declared  to  be  a  trustee  for  the  legatees, 
to  the  extent  of  the  sum  to  be  raised  for 
them,  and  that '  a  sale  and  conveyance 
should  be  ordered. 

Mr.  Richards  and  Mr.  Renshaw,  for  the 
plaintiffs,  and— 

Mr.  Lee,  for  the  infant. 

The  Vice  Chancellor  refused  then  to 
make  any  further  order,  than  for  a  sale  of 
a  competent  portion  of  the  property,  and 
said,  that  the  direction  for  sale  would  be  a 
good  ground  for  the  declaration,  which 
might  be  made  on  a  petition  to  be  presented 
for  a  conveyance  afler  the  sale  should 
have  taken  place.  His  Honour  mentioned 
a  MS.  case  in  his  own  books,  in  which,  in 
similar  circumstances,  he  had,  in  1836, 
made  the  like  order. 

*  £z  relatione. 


V.C.     \ 
July  31.  > 

Injunction  —  Creditor  —  Payment'  into 
Court  by  Executor. 

Whether  ajf  executor,  upon  obtaining  an 
injunction  to  restrain  a  creditor  from  suing 
at  laWi  is  bound  to  pay  into  court  the  amouni 
of  assets  in  his  hands — quaere. 

A  decree  for  administration  had  been 
taken  in  the  usual  form,  in  a  suit  instituted 
by  the  executor.'  A  motion  was  now  made 
to  restrain  a  creditor  from  proceeding  at 
law. 

Mr.  K.  Bruce,  for  the  motion. 

Mr.  Lee,  for  the  creditor  whose  action  it 
was  sought  to  restrain,  insisted,  that  it  was 
necessary  for  the  executor  to  make  affida- 
vit of  the  amount  of  assets  in  his  hands, 
and  to  pay  the  same  into  court,  before  the 
injunction  could  issue. 

Paxton  V.  Douglas,  8  Ves.  StO. 
Terrewest  v.  Featherby,  %  Mer.  480. 
The  motion  stood  over. 

July  31. — Mr.  K.  Bruce  said,  that  in- 
quiry had  been  made  of  the  registrars,  and 
that  it  appeared,  that  notwithstanding  the 
observations  in  the  cases  cited,  the  practice 
had  not  been  to  pay  the  balance  of  assets 
into  court. 

Mr.  Lee,  contri. — The  authorities  shew 
that  the  payment  into  court  is  necessary  ; 
and  it  is  plain  that,  otherwise,  the  creditor 
is  deprived  of  his  legal  remedy,  and  has 
no  protection  against  a  subsequent  fraudu- 
lent dissipation  of  the  assets. 

The  Vice  Chancellor. — If  the  practice 
has  been  different  from  what  might  be  in- 
ferred from  the  reported  cases,  we  must, 
nevertheless,  proceed  according  to  the 
practice. 

[An  order  was  ultimately  taken  by  con- 
sent, by  which  the  executor  was  directed 
to  pay  into  court  a  sufficient  sum  to  cover 
the  amount  of  the  debt  which  was  the  sub- 
ject of  the  action,  and  which  sum  was  to 
be  specially  appropriated  to  answer  that 
debt,  and  thereupon  the  injunction  was  to 
issue.] 
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MARTIN  V.  WHICPELO. 


L.C. 

Jan. 
Aug, 

Practice. — Evidence  — Mistake  — Laches 
— Creditors*  Suit. 


Where  a  creditors*  bill  was  filed  by  A.  in 
1836,yar  obtaining  payment  out  of  the  real 
estate  of  a  deceased  debtor ,  of  a  debt  due  on 
a  promissory  note  given  in  the  year  18^6, 
and  in  respect  of  which^  judgment  had  been 
obtained  by  A.  against  B,  the  debtor*s  exe^ 
cutor^  in  1833,  the  debtor  having  died  in 
1830,  and  having  refused  payment  of  the 
promissory  note  in  1829  —  on  an  appli^ 
cation  by  A,  at  the  hearing  of  the  cause, 
for  leave  to  exhibit  interrogatories  to  prove 
A*s  debt,  against  the  devisees  of  the  debtor* s 
real  estates^  (A.  having  only  proved  the 
judgment  debt  obtained  in  the  action  against 
the  executor,)  the  Court  refused  to  grant 
the  same,  and  dismissed  the  bill  as  against' 
the  devisees  of  the  debtor* s  real  estates. 

Semble  —  that  such  dismissal  would  be 
without  prejudice  to  A*s  filing  another  bill 
against  the  devisees. 

Diones  Geere  was,  in  ISZS,  indebted  to 
the  plaintiff  on  a  promissory  note,  in  the 
sum  of  746/.  Us.  4d.,  and  in  18£9,  the 
note  was  presented  for  payment,  and  dis- 
honoured.  In  December  1830,  Diones 
Geere  died,  having  made  his  will,  whereby, 
afler  directing  his  debts,  &c.  to  be  paid, 
and  giving  divers  pecuniary  legacies,  he 
gave  certain  freehold  and  copyhold  and 
leasehold  property  to  William  Geere,  and 
other  freehold  property  to  R.  L.  Gregory, 
and  his  residuary  property  he  gave  to  R. 
L.  Whichelo. 

R.  L.  Whichelo  proved  the  will,  and 
permitted  W.  Geere  and  R.  L.  Gregory  re- 
spectively to  take  possession  of  the  property 
devised  to  them,  and  Whichelo,  as  was 
stated  by  ^he  bill,  possessed  himself  of 
the  residue  of  the  testator's  real  and 
personal  estate,  the  personal  estate  being 
sworn  by  him,  as  sole  acting  executor,  to 
be  under  6,000/. 

In  June  1832,  the  plaintiff  Martin  com- 
menced an  action  against  Whichelo,  on  the 
promissory  note,  and  in  March  1833  re- 
covered a  verdict  for  998/.  4s.  lid.,  (being 
the  amount  of  debt,  interest,  and  costs,} 
and  final  judgment  was  signed  for  1,052/. 


The  defendants  to  the  bill,  were  R.  L. 
Whichelo,  (against  whom  the  bill,  on  proof 
of  an  exemplified  copy  of  the  judgment  ob- 
tained against  him,  was  taken  pro  confesso,) 
the  personal  representative  of  William 
Geere  and  R.  L.  Gregory:  and  the  bill 
stated,  amongst  other  things,  that  in  the 
action  brought  against  Whichelo,  he  did 
not  plead  plene  administravit,  but,  on  the 
contrary,  admitted  assets,  and  that  since 
the  signing  of  final  judgment  in  the  action, 
Whichelo,  to  the,  plaintifTs  knowledge, 
had  had  assets  in  his  nands  to  the  amount 
of  3,460/.  The  plaintiff  took  no  further 
proceedings  until  July  1836,  when  she 
filed  the  present  bill  on  behalf  of  herself 
and  all  others  the  creditors  of  Diones  Geere, 
deceased,  by  which,  the  usual  relief  was 
prayed  for  payment  of  the  testator's  debts* 
and,  if  necessary,  that  the  assets  of  the  said 
testator  might  be  marshalled. 

The  cause  having  now  come  on  for 
hearing,  before  his  Lordship,  and  there 
being  no  other  proof  of  the  plaintiff's  debt 
than  the  exemplified  copy  of  the  judgment 
obtained'  by  her  in  the  action  brought 
against  Whichelo, — 

Mr.  Turner  applied  on  behalf  of  the 
plaintiff,  that  the  cause  might  stand  over, 
to  enable  her  to  give  evidence  of  her  debt 
against  the  devisees  of  the  testator's  real 
estate,  and  cited — 

SeUm  on  Decrees,  363. 

Lechmere  v.  Brasier,  %  Jac.  &  Walk. 
287  ;  s.  c.  4  Law  J.  Rep.  Chanc.  95. 

Hood  V.  Pimm,  4  Sim.  101 ;  s.  c.  9  Law 
J.  Rep.  Chanc.  63. 

Mitford  on  Pleading,  329,  4th  edit 

Moons  V.  De  Bemales,  I  Russ.  301. 

Braithwaitev,  /?tppon,a  partnership  case 
coram  L.C.,  MS.,  not  yet  reported — 
as  authorities  for  the  application,  and  con- 
tended, that  in  the  case  before  the  Court, 
no  inconvenience  could  arise  to  any  party, 
in  granting  the  application ;  nor  could 
Uiere  be  any  inducement  to  a  witness  to 
commit  perjury  ;  that  the  omission  was  a 
mere  slip,  and  in  Hood  v.  Pimm,  interroga- 
tories were  allowed  by  the  Court  to  be 
exhibited,  to  prove  a  will  after  decree, 
and  in  Moons  v.  De  Bernales,  the  Court 
gave  permission  to  exhibit  interrogatories, 
to  prove  a  promissory  note  the  main  sup- 
port of  the  suit ;  that  in  the  present  case, 
the  demand  against  the  real  estate  did  not 
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arise,  until  it  became  evident  there  was  no 
personal  estate  left  to  answer  the  same. 

Mr,  Wakefield^  Mr.  Bethell,  and  Mr. 
Rogers^  for  the  defendants  Geere  and  Gre- 
gory respectively,  opposed  the  application. 
— In  all  the  cases  cited,  except  Cox  v. 
Ailingham  (1),  the  application  was  made 
before  the  hearing  of  the  cause.  In  Hood 
V.  Pimntf  it  was  proved,  that  the  ab- 
sence of  proof  arose  from  a  mere  slip.  In 
the  present  case,  the  proof  sought  to  be 
made,  was  the  main/>bject  of  the  suit,  and 
much  danger  would  attend  the  granting 
the  application ;  and  the  Statute  of  Limi- 
tations was  an  answer  to  the  application, 
if  the  dates  of  the  different  proceedings 
were  examined — Putnam  v.  Bates (2). 

At  the  close  of  the  arguments,  his  Lord- 
ship said,  he  would  look  at  the  cases  cited, 
before  he  disposed  of  the  application,  and 
that  if  he  found  it  right  to  dismiss  the  bill 
against  the  devisees,  he  should  do  so,  with- 
out prejudice  to  the  plaintiff^s  filing  a  new 
bill  against  them. 

The  Lord  Chancellor. — [After shortly 
stating  the  facts,  his  Lordship  proceeded 
as  follows :]  —  Whichelo,  in  the  action 
brought  against  him  by  the  plaintiff,  did 
not  plead  plene  adminhtravit,  and  the 
plaintiff  became  entitled  to  sue  out  execu- 
tion against  Whichelo,  and  after  a  lapse  of 
ten  years  from  the  date  of  the  promissory 
note,  the  plaintiff*  filed  her  bill  against  the 
devisees  of  the  debtor*s  real  estates.  The 
plaintiff  took  the  bill  pro  con/esso  against 
Whichelo,  and  as  against  the  defendants, 
the  devisees,  no  proof  has  been  adduced 
of  the  plaintifTs  debt,  other  than  an  exem- 
plified  copy  of  the  judgment  obtained  in 
the  action  against  Whichelo.  The  plaintiff* 
now  seeks  of  the  Court,  liberty  to  enter 
into  proof  of  the  debt  against  the  devisees. 
It  is  impossible  to  reconcile  the  reported 
cases  that  relate  to  the  point,  the  subject 
of  discussion  before  me — vide  Seton  on 
Decrees,  363,  2  Daniel's  Prac.  416;  the 
Court,  however,  has  clearly  exercised  a 
wide  discretion  in  cases  of  this  nature ;  and 
in  my  opinion,  the  merits  of  each  case 
ought  to  have  weight,  in  the  considera- 
tion of  an  application  like  the   present, 

(1)  Jac.  337. 
(«)  3  Russ.  188. 

New  Series,  X.— Chanc. 


which  does  not  appear  to  me  to  be  one 
in  which  I  ought  to  grant  to  the  plaintiff* 
the  indulgence  he  seeks ;  and  therefore,  as 
against  the  devisees,  the  bill  must  be  dis- 
missed. 


BANNATYNB  V,   LEADER. 


Bankrupt  —  Order  and  Disposition  — 
Fraudulent  Preference — Act  of  Bankruptcy, 

A  trader ^  being  indebted  to  the  estate  of  a 
testator ,  in  May  1831,  assigned  to  the  re- 
siduary  legatee  of  that  testator  a  share  tn  a 
manufacturing  concern,  in  consideration  of 
which  a  sum  of  money  was  paid  to  the  trader, 
and  the  securities  for  his  debt  were  given  up. 
The  manufacturing  business  was  carried  on 
in  the  name  of  the  trader,  until  the  2nd  of 
January  1832.  On  the  26th  of  January,  a 
fat  in  bankruptcy  was  issued  against  the 
trader,  on  a  debt  prior  to  the  assignment : — 
Held,  under  the  circumstances,  that  the  share 
in  the  manufacturing  concern  was  not  in  the 
order  and  disposition  of  the  bankrupt. 

Assignment  by  the  same  trader,  of  his 
house  and  furniture,  in  July  I  SSI,  to  the 
trustees  of  his  son*s  marriage  settlement,  as 
a  further  security  for  the  payment  of  a  sum 
of  money  secured  to  them  upon  Ihe  bond  of 
the  trader,  held,  not  an  act  of  bankruptcy. 

The  facts  of  the  case,  as  they  appeared 
upon  the  evidence  which  was  received,  are 
minutely  stated  in  the  judgment  of  the 
Vice  Chancellor. 

Mr.  Jacob,  Mr.  Richards,  and  Mr. 
Russell,  for  the  plaintiffs. 

Mr.  K.  Bruce,  Sir  W.  W.  Follett,  Mr. 
Wigram,  Mr.  Reynolds,  and  Mr.  Walford, 
for  the  several  defendants. 

June  24. — The  Vice  Chancellor. — In 
this  case,  a  bill  has  been  filed  by  the  assig- 
nees of  John  Maberly,  a  bankrupt,  against 
John  Temple  Leader,  and  other  parties, 
under  the  following  circumstances.  Before 
and  in  1825,  John  Maberly  carried  on 
linen  manufactories,  at  Aberdeen  and  Mont- 
rose, with  branch  establishments  at  Edin- 
burgh, Glasgow,  and  Dundee,  and  in  Bread 
Street,  London,  under  the  firm  of  ''^a- 
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berly  &  Co.*'  At  the  same  time,  be  carried 
on  a  banking  business  at  Aberdeen  and 
Montrose,  with  branches  at  Edinburgh, 
Glasgow  and  Dundee,  and  in  Bread  Street, 
under  the  firm  of  "John  Maberly."  •  He 
carried  on  the  banking  business  tillJanuary 
1832,  when  he  became  bankrupt. 

On  the  12th  of  March  1825,  articles  of 
agreement  were  made  between  John  Ma- 
berly and  John  Baker  Richards,  whereby 
Richards,  in  consideration  of  100,000/., 
was  admitted  a  partner  for  a  moiety  in  the 
linen  business.  The  partnership  was  to 
continue  for  twenty-one  years ;  and  it  was 
agreed,  that  deeds  should  be  executed 
containing  a  provision  for  vesting  the  tene- 
ments in  which  the  business  was  carried 
on,  with  the  fixtures,  float  engines,  and 
machinery,  for  the  benefit  of  the  partners, 
according  to  their  interests  in  the  partner- 
ship. Nothing  was  mentioned  in  the  arti- 
cles about  the  name  of  the  partnership  firm, 
and  in  fact  the  business  was  carried  on 
under  the  name  of  Maberly  &  Co. 

In  1829,  certain  hereditable  and  move- 
able properties  in  Scotland,  constituting 
all  or  the  greatest  part  of  the  property^  in 
the  manufactories,  were  vested  by  Scotch 
conveyances  in  J.  W.  Freshfield,  and  R. 
Langford,  as  trustees  for  Maberly  and 
Richards ;  and  in  the  same  year  a  lease  of 
a  house,  No.  47,  Bread  Street,  for  thirty- 
four  years  and  upwards,  in  which  the 
London  establishments  of  the  linen  manu-, 
factories  and  banking  business  were  carried 
on,  was  made  to  Maberly  and  Richards. 
A  part  of  the  house  used  by  Maberly  for 
bis  banking  business,  was  let  by  the  part- 
nership to  him.  On  the  19th  of  December 
1825,  an  indenture  of  that  date  was  made 
between  John  Maberly  of  the  first,  R. 
Langford  of  the  second,  and  William  Leader, 
the  father  of  the  defendant,  John  Temple 
Leader,  of  the  third  part,  which  recited, 
that  on  the  12th  inst.,  Langford  advanced 
10,000/.  to  Maberly,  and  on  the  19th  Lang- 
ford transferred  into  Maberly's  name 
17,800/.  consols,  and  15,000/.  reduced 
stock,  and  Leader  transferred  into  Ma- 
berly's  name  25,000/.,  3/.  lOs,  per  cents., 
and  1,400/.,  4/.  per  cents.,  and  thereby  Ma- 
berly covenanted  to  pay  and  transfer  to 
Langford  and  Leader  respectively,  the 
money  and  bank  annuities  so  lent,and  by  way 
of  security  to  mortgage  all  his  lands  in  Ad- 


dington  and  Croydon,  (except  the  Spring 
Park  estate,)  his  leasehold  tenements  in 
Mary-Ie-bone,  his  share  in  the  linen  busi- 
ness of  Maberly  &  Co.,  and  certain  policies 
of  assurance,  and  other  personal  estate. 

Leader  afterwards  lent  to  Maberly  two 
other  sums,  one  of  1 2,000/.  secured  by  an 
equitable  mortgage  of  Maberly's  leasehold 
house  in  Regents  Park,  and  a  deposit  of 
the  lease;  and  another  of  25,000/.  secured 
by  bills  of  exchange. 

On  the  14th  of  January  1828,  William 
Leader  died,  having  by  his  will  appointed 
John  Masterman,  Col.  W.  L.  Maberly,  the 
son  of  John  Maberly,  E.  T.  Booth,  and 
R.  Langford,  his  executors,  and  made  bis 
son,  the  defendant  John  Temple  Leader, 
his  residuary  legatee,  who  thereby  became 
entitled  to  the  debts  due  to  bis  fathers 
estate  from  Maberly.  In  1 880,  R.  Lang* 
ford  died.  On  the  7th  of  May  1881,  John 
Temple  Leader  attained  the  age  of  twenty- 
one  years.  He  had  not  been  brought  up 
for  mercantile  business,  but  had  been  edu- 
cated at  Oxford,  as  a  gentleman  commoner 
at  Christ  Church,  and  during  the  long 
vacations  made  tours  in  France,  Norway, 
and  Ireland,  for  pleasure  and  improvement 
On  the  9th  of  May  1881,  John  Maberly, 
J.  B.  Richards,  and  JoKn  Temple  Leader, 
signed  the  roemorandbm  of  the  9th  of  May, 
set  forth  in  the  bill,  by  which  the  partner- 
ship between  Maberly  and  Richards  was 
dissolved,  and  in  consideration  of  104,000/. 
Maberly's  share  was  to  be  given  up  to 
Mr.  Leader.  Maberly  was  no  longer  to 
use  the  name  of  the  firm,  but  Messrs.  Ri* 
chards  and  Leader  consented  that  the  liame 
of  tlie  firm  should  not  be  changed,  nor  the 
retirement  of  Mr.  Maberly  published  in  the 
Gazette,  till  the  3 1  st  of  December  then  next. 
This  arrangement  was  made  with  the  con- 
currence of  Mr.  Leader's  surviving  execu- 
tors. The  debu  due  from  Maberly  to 
Leader's  estate  were  considered  to  be  satia^ 
fied,  the  bills  of  exchange  for  25,000/. 
were  given  up,  and  the  sum  of  28,500/. 
was  paid  by  or  on  behalf  of  John  Temple 
Leader  to  Maberly,  who  signed  a  receipt, 
dated  the  9th  of  May  1881.  The  arrange- 
ment was  made  at  a  meeting  of  John  Temple 
Leader,  J.  Masterman,  J.  Maberly,  J.  B. 
Richards,  Mr.  Freshfield,  jun.,  Mr.  Lan- 
celot Holland,  and  Mr.  Biooth.  The  bill 
charges,  that  before  January  1882,  Mr. 
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FreshBeld,   the  surviving   trustee*  of  the 
Scotch  property,  had  no  notice  of  the  dis- 
solution of  the  partnership  between  Ma- 
berly  and   Richards.     I'hat,   however,  is 
expressly  disproved  by  Fresh 6e]d,  in  bis 
answer    to   the   36th  interrogatory,   who 
states  that  the  exhibit  L,  was  given  to  him 
as  surviving  trustee  and  solicitor  for  Mr. 
Richards,  on  th^  10th  of  May  1831.     Mr. 
Freshfield,  jun.,  in  hisanswer  to  the  9th  in- 
terrogatory, says,  he  delivered  it  to  his  father 
on  the  9  th  of  May.  The  effect  of  this  arrange- 
ment was  to  leave  the  leasehold  house  in  the 
Regent's  Park  unincumbered,  and  at  the 
disposal  of  Mr.  Maberly.     The  arrange- 
ment was  made  for  full  valuable  consider- 
ation, deliberately  and  fairly.    It  had  been 
proposed  and  discussed  in  the  lifetime  of 
W.  Leader,  and  was  matured  by  his  exe- 
cutors, and  there  is  nothing  to  impeach  it. 
The  arrangement,  which  at  first  rested  in 
agreement,  has  been  perfected  by  formal 
conveyances;   and    Mr.  Leader   and   the 
parties  claiming  imder  Mr.  Richards,  during 
the  years  1885,  1886, 1887,  and  1838,  ex- 
pended nearly  90«000/.  in  various  improve- 
ments upon  the  works  in  Scotland,  as  Ed- 
wards, who  was  examined  in  February  1889, 
proves.     In  the  month  of  June  1828,  Mr. 
Maberly  was  indebted  to  his  son  Colonel 
Maberly,  in  the  sum  of  12,300/.,  for  which 
he  gave  the  Colonel  a  common  money  bond, 
dated  the  28th  of  June  1828,  payable  in 
twelve  months.     In  November  1830,  Col. 
Maberly  married  Miss  Prittie,  and  a  set- 
tlement was  made  on  the  marriage,  by  in- 
denture dated  the  12th  of  November  1830, 
by  which  the  bond  was  assigned  to  G.  R. 
Smith  and   G.   P.   Prittie,   upon   certain 
trusts  declared  by  that  indenture.     By  an 
indenture  dated  the  1  st  of  July  1831,  made 
between  John  Maberly,  of  the  one  part, 
and  Smith  of  the  other  part,  reciting  a 
lease  for  a  term  of  years  of-  the  house  in 
Regent's   Park,  an   assignment  of  it  to 
Maberly,  the  bond,  and  the  marriage  set- 
tlement, and  that  Prittie  and  Smith  had 
applied  to  Maberly  for   payment  of  the 
12,300/.,  but  it  not  being  convenient  to  him 
to  comply  with  their  request,  he  had  agreed, 
as  a  further  security,  to  assign  the  house, 
with  the  fixtures,  goods,  and   furniture, 
mentioned  in  the  schedule;   Maberly  as- 
signed the  house  for  the  residue  of  the 
term,   with    the   furniture,   fixtures,  and 


things  in,  about,  and  belonging  to  the  house, 
which  were  mentioned  in  the  schedule,  to 
Prittie  and  Smith,  upon  trust  to  sell  and 
satisfy  the  bond,  and  pay  the  surplus  of 
the  proceeds  (if  any)  to  Maberly ;  and  un- 
til sale,  to  receive  the  rents  and  apply  them 
in  payment,  first,  of  the  interest,  and  next 
of  the  principal  due  on  the  bond.  This 
indenture  was  executed  by  Maberly  on  the 
1st  of  July  1831. 

AAer  the  9th  of  May  1831,  Maberly 
carried  on  his  business  of  a  banker  in  Lon- 
don, until  the  2nd  of  January  1832,  when 
he  stopped  payment  there,  and  in  Scotland , 
till  a  few  days  afler,  when  he  stopped  pay- 
ment there  also. 

On  the  3rd  of  January  the  first  public 
announcement  of  the  dissolution  of  his 
partnership  with  Richards  was  made  by 
inserting  in  the  London  Oaxette  qf  that 
day  an  advertisement  of  the  9th  of  May 
1831  ;  and  circulars,  dated  the  2nd  of 
January  1832,  were  sent  to  the  Scotch 
correspondents,  informing  them  of  the  dis- 
solution, and  that  the  business  of  linen 
manufacturers  would  be  carried  on  by 
Richards  and  John  Temple  Leader,  under 
the  firm  of  Richards  &  Co^ 

On  the  22nd  of  January  1832,  a  fiat  in 
bankruptcy  was  issued  against  Maberly 
upon  the  petition  of  Peters,  on  a  debt  con- 
tracted before  the  end  of  1830.  Under 
that  fiat  Maberly  was  adjudged  and  de- 
clared a  bankrupt,  and  the  plaintiffs  were 
appointed  his  assignees.  The  plaintiflfs 
have  filed  their  bill  against  Mr.  Leader, 
and  against  other  parties  entitled  under 
Mr.  Richards,  who  is  dead,  claiming  in 
effect  to  be  entitled  to  that  moiety  of  the 

gartnership  which  was  given  up  by  Mr. 
f  aberly  to  Mr.  Leader,  and  to  have  ac- 
counts taken  of  the  profits,  and  payment 
made  to  them  ;  and  they  allege  they  are 
entitled  to  relief  on  this  ground :— 'that  the 
execution  of  the  indenture  of  the  1st  of 
July  1831,  was  an  act  of  bankruptcy,  and 
that,  up  to  the  3rd  of  January  1832,  Ma- 
berly, by  consent  of  Mr.  Leader,  was  the 
reputed  owner,  and  had  the  possession, 
order,  and  disposition  of  the  share  taken 
by  Mr.  Leader,  under  the  agreement  of  the 
9th  of  May  1831.  These  propositions  are 
stated  several  times  in  the  bill,  and  were 
contended  for  by  the  plaintiffs*  counsel  in 
argument  at  the  bar.     If  either  of  them 
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fails,  the  plaintiffs  are  not  entitled  to  the 
relief  they  seek. 

It  is  said,  that  the  execution  of  the 
indenture  of  the    1st  of  July   18dl,  was 
an  act  of  bankruptcy,  because  it  was  a 
fraudulent   grant  or  conveyance  of  Ma- 
berly's  lands,  tenements,  goods,  or  chattels, 
within  the  meaning  of  the  2nd  section  of 
the  6  Geo.  4.  c.  16;  the  words  of  the  act 
being,  *'  that  if  any  such  trader  shall  make 
or  cause  to  be  made,  either  within  this 
realm  or  elsewhere,  any  fraudulent  grant 
or  conveyance  of  any  of  his  lands,  tene* 
ments,  goods,  or  chattels,  or  make  or  cause 
to  be  made  any  fraudulent  gift,  delivery,  or 
transfer  of  any  of  his  goods  or  chattels, 
every  such  trader  making  or  causing  to  be 
made  any  of  the  acts,  deeds,  or  matters 
aforesaid,  with  intent  to  defeat  or  delay  his 
creditors,  shall  be  deemed  to  have  thereby 
committed  an  act  of  bankruptcy."     Now 
it  so  happens  that  this  section  has  received 
a  construction  in  a  court  of  law,  which  I 
see  no  ground  for  disputing.  I  refer  to  the 
case  of  Belcher  v.  Prittie  ( 1 ).     There  the 
present  plaintiffs  brought  trover  for  the 
title-deeds  of  the  house  in  the  Regent's 
Park,  against  Mr.  Prittie  and  Mr.  Smith* 
Most  of  the  facts  in  that  case  were  the  same 
as  the  facts  in  this  case ;  all  were  not  pre- 
cisely the  same,  and,  therefore,  the  decision 
of  that  case  is  not  a  decision  of  this  case. 
But  the  law  laid  down  in  that  case  is  the 
law  which  must  be  applicable  to  the  present 
case — namely,  that  in  order  to  make  the 
assignment  of  the  1st  of  July  1831  an  act 
of  bankruptcy,  it  must  be  shewn  that  it  was 
executed  by  Maberly  in  contemplation  of 
bankruptcy,  and  was  executed  by  him  spon- 
taneously, and  not  as  yielding  to  the  soli- 
citation and  request  of  the  party  who  had 
a  right  to  demand  it  of  him.    The  plaintiffs 
expressly  charge,  that  the  assignnoent  of 
the  1st  of  July  1881,  was  fraudulent,  and 
made  for  the  purpose  of  giving  Col.  Ma- 
berly *s   trustees   an   undue  and   unlawful 
preference  over  Maberly 's  other  creditors ; 
and  that  a  letter  of  the  18th  of  June  1881, 
from  Maberly  to  his  solicitor,  Mr.  Walford, 
which  was  in  evidence  on  the  action,  and 
has  been  proved  in  this  cause,  was  written, 
and  directions   for  the  assignment  were 

(1)  10  Bing.  408;  t.  o.  3  Law  J.  Rep.  (n.s.) 
C.P.  85. 


given  by  Maberly  voluntarily,  and  of  hts 
own  accord,  and  without  any  previous  de- 
mand being  made.   Now  Mr.  Maberly  has 
been  examined  in  this  cause,  and  says,  in 
his  answer  to  the  4th  interrogatory,  '*  I 
did  not  make  such  assignment  spontane- 
ously. Col.  Maberly  called  upon  me,  in  my 
house,  when  I  was  ill ;  he  stated  that  he  had 
heard  from  Mr.  Masterman  that  I  had  sold 
my  interest  in  the  linen  concern,  and  that 
various  securities,  and  a  sum  of  money, 
had  been  transferred  and  paid  to  roe ;  and, 
therefore,  he  particularly  requested  that  I 
would  assign  over  the  Regent*s  Park  pre- 
mises, which  he  knew  I  had,  to  his  wife  s 
trustees,  and  he  wished  the  bond  to  be  dis- 
charged ;  and  he  added,  *  you  have  so  many 
things  to  do,  you  will  forget  it  :*  and  he  said, 
Met  me  beg  of  you  to  go  immediately  to 
Walford,   for  tlie  purpose  of  giving  him 
directions  to  prepare  the  assignment.*     I 
promised  I  would,  as  soon  as  I  could  go 
out;    and   I  did,   accordingly,   give   Mr. 
Walford  instructions  to  prepare  the  assign- 
ment."    And   80   he  did,  by  sending  to 
Walford  theletterof  the  18th  of  June  1881. 
This  evidence  of  Maberly  is  confirmed  by 
the  answer  of  Col.  Maberly  to  the  15th 
interrogatory,  who  says : — •*  The  evening 
before  I  mentioned  the  subject  to  my  father, 
a  conversation  took  place  between  the  said 
G.  R.  Smith  (one  of  the  trustees  of  the 
Colonel's  settlement)  and  myself,  as  to  the 
propriety  of  my  father  giving  some  further 
security  for  the  sum  of  12,800/.,  secured 
by  the  bond,  in  consequence  of  his  property 
having  been  released  from  William  Leader's 
claims  upon  it ;  and  it  was  agreed  that  I 
should  have  an  interview  with  my  &ther 
the  following  morning,  and  propose  to  him 
to  give  us  a  security  upon  his  house  and 
furniture  in  the  R^ent's  Park,  as  we  con- 
sidered they  were  worth  somewhere  about 
the  sum  secured  by  the  bond.     I  accord- 
ingly saw  my  father,  the  next  day,  at  his 
house,  when  he  was  confined  to  his  bed 
with  the  gout ;  and  then  I  made  the  said 
proposition  to  him.     He  at  first  hesitated 
to  comply  with  it ;  but,  upon  my  pressing 
it,  and  stating  that  I  was  anxious  for  it  to 
be  done,  as  the  money  secured  by  the  bond 
constituted   the  settlement  which   I   had 
made   upon  my  wife,  he  acceded  to  the 
application,  and,  at  my  request,  promised 
to  give   Messrs.   Walford    directions    to 
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prepare  the  requisite  instrument.'*    This 
is  also  con6nned  by  Mr.  G.  R .  Smith,  in 
his  answer  to  the  1 2th  interrogatory.  After 
stating  that  he  and  Col.  Maberly  agreed 
that  the  Colonel  should  make  the  applica- 
tion to  his>  father,  and  that  the  Colonel 
reported  that  he  had  made  it,  he  says  : — 
"  I  repeated  the  application  to  John  Ma- 
berly afterwards;  we  were  then  both  mem- 
bers of  the  House  of  Commons,  and  we 
were  almost  in  the  daily  habit  of  meeting, 
and  he  confirmed  the  consent  which  he  had 
expressed  to  his  son.'*     And  Mr.  T.  Wal- 
ford,  in  his  answer  to  the  1 3th  interrogatory, 
distinctly  proves  that,  in  consequence  of 
the  note  of  the  13th  of  June,  he  waited 
upon  Maberly,  and  aflerwards  prepared  ' 
the  assignment  of  the  1st  of  July   1831. 
From  this  evidence,  which  is  not  contra- 
dicted, it  appears  that  the  assignment  was 
not  voluntarily  made.     The  son,  with  the 
concurrence  of  one  of  his  trustees,  applied 
to  the  father  when  he  was  ill,  pressed  him 
to  make  the  assignment,  and  the  trustee 
repeated  the  application.     This  was  moral 
pressure,  having  regard  to  the  relations  in 
which  the  parties  stood  to  each  other.  Th& 
assignment  was  not  made  hastily,  but  deli- 
berately.    Mr.  Walford  says  :— **  I  have 
no  doubt  but  that  he  must  have  seen  the 
said  John  Maberly  several  times  (on  cross- 
examination  he  says  two  or  three  times,) 
between  the  times  of  my  first  receiving 
instructions  to  prepare  the  said  assignment, 
and  his  execution  of  it,  as  the  deed  was  not 
executed  by  him  till  the  1st  of  July  18;n.** 
Maberly,  in  his  answer  to  the  4th  interro- 
gatory, says : — "  I  did  not,  at  the  time  of 
executing  the  said  indenture  (meaning  the 
assignment),  contemplate  bankruptcy,  nor 
did  I  execute  the  same  with  intent  to  defeat 
or  delay  any  of  my  creditors  in  obtaining 
payment  of  the  debts  tlien  owing  by  me  to 
them.'*     William    Masterman    and    Mr. 
Fresh6eld,  jun.,  in  answer  to  the  Slst  in- 
terrogatory, proved  that  Maberly  was  in 
very  good  pecuniary  credit  in  the  months 
of  May,  June,  and  July,  1 83 1 .   I'he  plain- 
tiffs allege  and  insist,  that,  when  Maberly 
executed  the  indenture  of  the  1st  of  July 
1 831 ,  he  was  in  embarrassed  circumstances, 
and  would  have   inferred   that  Maberly, 
because  he  was  embarrassed,  contemplated 
bankruptcy.     In  order  to  make  out  the 
embarrassment,  the  plaintiffs  have  proved 


the  refusal  to  pay  the  two  bills  drawn  by 
De  Silva,  the  withdrawing  from  Masterman, 
and  placing  in  Oxley's  hands,  the  monies 
mentioned  in  the  plaintiffs*  exhibits  13  and 
14;  the  balance  sheets,  exhibit  17;  the 
failure  of  the  Terceira  Loan ;  and  espe- 
cially the  loss  incurred  by  the  speculation 
in  the  French  funds.  De  Silva*s  bills  were 
presented  for  payment  on  the  1 1th  of  July, 
when  special  reasons  were  given  in  answer, 
which  appear  on  the  exhibits  11  and  12. 
From  what  Mr.  Fresh  field,  jun.  says,  in 
answer  to  the  30th  interrogatory,  it  appears 
there  were  special  reasons  for  not  paying 
the  bills;  and  that,  in  order  to  prevent 
foreign  attachment  by  the  bill- holders,  the 
expedient  was  adopted,  on  the  11  th  or  1 3th 
of  July  1831,  of  transferring  Maberly's 
money  from  Masterman*s  to  Oxley*s ;  and 
the  dispute  terminated  in  negotiations. 
All  this  might  have  been  fairly  done  by  an 
unembarrassed  man,  and  certainly  does  not 
prove  either  contemplation  of  bankruptcy, 
or  embarrassment.  The  balance  sheets 
shew  the  de6ciency  to  have  been  less  on 
the  30th  of  June  1831,  than  it  was  on  the 
30th  of  April,  or  on  the  1  st  of  January.  As 
to  the  Terceira  loan,  nothin<;  is  said  about 
it  in  the  amended  bill ;  but,  from  a  passage 
in  Mr.  Leader's  answer,  it  seems  that 
something  was  said  about  it  in  the  original 
bill.  Both  plaintill's  and  defendants,  how- 
ever, have  entered  into  evidence  respect- 
ing it;  and  from  Easthope's  evidence  it 
appears,  that,  on  the  9th  of  June  1831,  it 
had,  in  Maberly's  judgment,  entirely  failed. 
But  though  it  failed  as  a  source  of  profit, 
there  is  no  proof  that  Maberly  lost  by  it. 
As  to  the  speculation  in  the  French  funds, 
it  appears,  from  the  Marquis  de  Lavalette's 
evidence,  that  Maberlv  arrived  in  Paris  in 
May  1S31,  and  was,  in  June,  introduced 
by  the  Marquis  to  Franchessin.  Accord- 
ing to  Weyer's  evidence,  and  the  contracts 
A  and  B,  the  purchases  of  French  Rentes 
by  Franchessin,  for  Maberly,  were  made 
on  the  3rd  and  4th  of  June.     On  the  (ith 

4 

or  7th  of  June,  Maberly  returned  to 
London.  On  the  10th  of  June  there  was  a 
continuation,  which  was  before  Franchessin 
could  have  received  Maberly's  letter  of  the 
11th,  which  letter  directed  that  no  steps 
should  be  taken  as  to  continuation,  until 
Maberly  directed  what  he  thought  best. 
The  continuation   made  by  Franchessin 
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seems  to  have  been  without  Maberly's 
authority.  Maberly  states  that  he  believes 
it  was  so.  Maberly  then  wrote  the  letter 
of  the  23rd  of  June,  in  pursuance  of  which 
Franchessin  sold  the  Rentes  on  the  ^5th,  at 
a  loss  of  nearly  18,000/.  Before  the  29th 
of  June,  Maberly  paid,  on  account  of  the 
loss,  one  sum  of  5,000/.,  and  another  of 
4,0,00/.,  and  on  the  29th  of  June  he  gave 
a  bond  to  Franchessin  and  the  Count  de 
Isbal  for  8,838/.,  to  be  paid  in  eighteen 
months,  by  equal  monthly  instalments; 
and  on  the  26th  of  July  1831,  he  paid  the 
first  instalment.  Applications  were  after- 
wards made,  by  Lavalette,  to  Maberly, 
for  payment  of  instalments  over-due,  but 
without  success.  Maberly  thought  Fran- 
chessin had  acted  wrongly.  What  hap- 
pened afler  the  1st  of  July  is  of  little 
importance.  Taking  the  evidence  in  the 
strongest  way,  the  utmost  that  it  can  amount 
to  is,  that  Maberly  felt  a  difficulty  in  pay- 
ing 8,838/.  on  the  29th  of  June.  But  so 
little  ground  is  there  for  inferring,  from 
that  circumstance,  that  Maberly  then  con- 
templated bankruptcy,  that  Lavalette 
says,  that,  on  his  second  journey,  on  the 
27th  of  June,  to  London,  he  found  Maberly 
very  busily  engaged  on  the  subject  of  a 
Belgian  loan,  the  treaty  for  which,  accord- 
ing to  Mr.  Fresh  Held,  jun.'s  evidence,  was 
going  on  in  November  1 83 1 .  When  the 
time  for  advertising  the  dissolution  arrived, 
Maberly  struggled  to  have  it  postponed. 
He  was  anxious  to  go  on  as  he  had  done. 
I  think  it  is  plain,  upon  all  the  evidence 
together,  that  Maberly  did  not,  in  the  year 
1 83 1 ,  contemplate  bankruptcy,  but  meant 
to  carry  on  his  numerous  affairs — and,  in 
fact,  did  carry  them  on — as  he  had  formerly 
done,  until  the  beginning  of  1 832,  except- 
ing only  the  linen  business ;  and,  more 
especially,  that  he  did  not  contemplate 
bankruptcy  on  the  1st  of  July  1831. 

As  to  order  and  disposition  under  the 
72nd  section  of  6  Geo.  4.  c.  16,  it  is  clear, 
upon  the  evidence,  that  the  clause  in  the 
memorandum  of  the  9th  May  1831,  post- 
poning the  dissolution  of  Maberly's  part- 
nership with  Richards,  was  introduced  with 
reference  to  his  connexion  with  the  borough 
of  Abingdon,  for  which  place,  as  Mr.  Gra- 
ham proves,  he  had  been  chosen  member 
in  April  1831,  and  which  he  was  desirous 
to  represent  again,  and  which,  for  tiiat 


purpose,  he  visited  in  September  1831 ;  of 
itself  strong  evidence  that  he  did  not  then 
contemplate  bankruptcy.  Though,  in  fact, 
the  linen  business  was  carried  on  under 
the  firm  of  Maberly  &  Co.,  till  the  2nd  of 
January  1832,  in  pursuance  of  that  clause, 
it  is  proved  that,  afler  the  9tfa  of  May  1 83 1, 
Maberly  did  not  interfere  in  the  linen  busi- 
ness, and  did  not  give  any  order  or  direction 
in  the  management  of  it:  the  business  was 
carried  on  under  the  superintendence  of 
Mr.  Richards.  George  Edwards,  on  cross- 
examination  for  the  plaintiffs,  proves  diat, 
afler  the  middle  of  1831,  the  practice  of 
sending  a  weekly  statement  of  the  business 
to  Maberly  was  discontinued.  The  reason 
assigned  was,  that  Maberly  took  no  interest 
in  it,  and  did  not  wish  to  see  it.  Edwards 
does  not  believe  that  Maberly  ever  came  to 
the  counting-house  of  the  linen  establish- 
ment afler  the  9th  of  May  1831.  Upon 
the  face  of  the  transaction,  it  was  very  un- 
likely that  Maberly  would  interfere.  If  he 
had  attempted  to  do  so,  he  would  at  once 
have  been  stopped  by  Mr.  Richards,  who 
was  upon  Ihe  spot,  though  Mr.  Leader  was 
absent.  With  respect  to  the  property 
vested  in  Mr.  Frenhfield,  Maberly  could 
make  no  disposition  without  Freshfield'a 
co-operation,  and  Freshfield  had  notice  of 
the  transaction  of  the  9th  of  May.  There* 
fore,  with  all  due  deference  to  what  Mr. 
Anderson  has  stated  to  be  Scotch  law,  1  do 
not  see  what  order  and  disposition  Maberly 
had  of  the  share  sold  to  Mr.  Leader.  The 
utmost  that  it  would  have  amounted  to  warn 
this — that,  according  to  the  present  state 
of  the  law  of  this  court,  he  might  have  re- 
ceived some  debts  from  debtors  to  the  firm 
of  Mkberiy  &  Co.,  who  had  no  notice  of  the 
dissolution.  But  if  there  were  no  act  of 
bankruptcy  on  the  1st  of  July  1831,  the 
consideration  of  this  point  is  unnecessary. 
It  has  been  said,  however,  that  at  all 
events  there  ought  to  be  an  inquiry  or  an 
issue,  especially  because  the  facts  relating 
to  the  dealings  with  Franchessin  were  not 
before  the  jury  in  the  action  of  trover,  but 
have  been  lately  discovered.  The  action 
was  commenced  in  Trinity  term,  1832,  and 
judgment  for  the  defendants  was  signed  on 
the  1st  of  February  1834.  The  charge  in 
the  bill  is,  that  in  or  about  May  1837, 
Franchessin,  for  the  first  time,  tried  to 
prove  under  the  fiat,  and  the  plaintiBb  had 
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not,  nor  had  either  of  them,  previously 
to  Franchessin's  applying  to  prove,  any 
knowledge  or  notice  of  the  speculations  in 
the  French  funds.  Mr.  Gordon  says, 
Franchessin  first  applied  to  prove  on  or 
about  the  17th  of  March  1837,  and,  in  his 
answer  to  the  78  th  interrogatory,  says, 
with  his  characteristic  regard  to  accuracy, 
that,  previously  to  the  application  by 
Franchessin  to  prove,  the  plaintiffs  had  not 
obtained  any  accurate  knowledge  or  notice 
of  Maberly*8  speculations  in  the  French 
funds.  This  falls  very  far  short  of  the 
charge  in  the  bill ;  and  what  was  the  real 
truth  ?  Maberly,  to  the  8th  interrogatory, 
says : — "  I  lefl  England  in  the  early  part 
of  the  year  1832,  and,  I  believe,  before  the 
month  of  April  in  that  year.  The  plaintiff, 
Alexander  B.  Belcher,  asked  me  if  there 
was  not  a  large  debt  due  to  some  French 
persons  for  stock  transactions.  I  said, 
'  Yes,  there  was  ;'  and  he  replied,  he  had 
so  heard.  I  did  not  mention  it  to  the  other 
plainti£Fs,  or  either  of  them,  because  I  did 
not  consider  it  a  legal  debt :  and  I  did  not 
mention  it  to  Belcher  till  he  asked  me  the 
question,  for  the  same  reason.  The  pay- 
ment of  tlie  9,000/.  appears  in  my  banker's 
book,  and  the  same  sum  also  appears  in  my 
account  relating  to  stock  transactions ; 
which  book  and  account  were  delivered  up 
by  me,  and  are  now,  as  I  believe,  in  the 
possession  of  Belcher,  as  the  official 
assignee."  The  plaintiffs,  therefore,  (for 
the  knowledge  of  one  is  the  knowledge  of 
all,)  in  April  1832,  had  some  knowledge  of 
these  French  speculations,  which  might 
have  been  matured  into  full  information  by 
examining  Maberly,  then  in  England.  They 
chose,  however,  to  bring  the  action  of 
trover.  That  failed :  and  then,  on  the  6th 
of  December  1837,  they  filed  their  present 
bill.  On  the  trial  of  the  action,  Mabetly 
and  his  confidential  clerk,  E.  Y.  Bartley, 
a  material  witness,  as  Mr.  Gregson  proves, 
were  examined.  Since  then  they  have  both 
died.  The  laches  of  the  plaintiffs  has  made 
it  impossible  to  have  any  further  inquiry, 
or  an  issue  tried  in  a  fair  manner ;  and, 
upon  the  whole  of  the  case,  my  deliberate 
judgment  is,  that  the  bill  should  be  dis- 
missed, with  costs. 

Bill  dimitted  accordingly. 


M.R.  ^ 

Dec.  8,  16,  1840.  V 
July  28,  1841.     ) 


WITHT  0.  MANGLES. 


Will  —  Next'Of'kin  —  Survivorship  — 
Settlement — Construction,  > 

By  settlement  on  the  marriage  of  H.  W. 
with  E,  My  it  was  provided,  that  within  six 
months  after  the  death  of  J.  AT,  the  father 
of  E,  M,  his  executors  should  pay  to  the 
trustees  of  the  settlement  10,000/.,  to  he 
invested,  the  interest  to  he  paid  to  E.  M, 
for  her  life,  with  remainder  to  H.  W.for  his 
life^  remainder  to  the  children  of  the  mar- 
riage, as  the  parents  or  survivor  should  ap" 
point,  and,  in  default  of  appointment,  for  the 
only  child  of  the  marriage,  if  but  one,  but  if 
more  tlian  one,  in  eqtial  shares,  the  same  to 
he  vested  Interests  in  sons  at  twenty-one,  and 
in  daughters  at  twenty-one  or  marriage ; 
and  if  no  such  child  should  attain  a  vested 
interest,  then  the  10,000/.  toga  amongst  the 
brothers  and  sisters  of  E.  M,  as  she  might 
appoint,  and,  in  default  of  appointment,  the 
same  to  be  held  in  trust  for  such  person  or 
persons  as,  at  the  time  of  the  death  of  E,  M, 
should  be  her  next-of-kin. 

The  marriage  was  solemnized,  and  there 
was  issue  only  one  child,  who  survived  its 
mother  only  a  few  days,  and  died  an  infant, 
and  the  parents  of  E,  M,  survived  the  child: 
— Held,  that  the  child  and  the  parents  of 
E,  M,,  by  virtue  of  the  limitation  to  the 
next-of-kin  of  E,  M,  took  the  1 0,000/.  as 
joint  tenants ;  and  that  the  parents  ofE,  M, 
on  surviving  the  child,  were  entitled  to  the 
whole  10,000/.  as  the  survivors. 

The  plaintiff*  in  this  cause  claimed  to  be 
entitled  to  the  sum  of  10,000/.,  comprised 
in  the  settlement  made  on  the  marriajb^e  of 
Henry  Withy  and  Emily  Mangles.  By  the 
settlement,  dated  the  23rd  of  August  1825, 
it  was,  amongst  other  things,  provided, 
that  within  six  months  after  the  death  of 
Robert  Withy,  the  father  of  the  intended 
husband,  his  executors  should  pay  to  the 
trustees  of  the  settlement  the  principal 
sum  of  5,000/. ;  and  that  within  six  months 
after  the  death  of  James  Mangles,  the 
father  of  the  intended  wife,  his  executors 
should  pay  to  the  trustees  of  the  settle- 
ment the  principal  sum  of  10,000/. ;  and 
the  trustees  were  to  invest  the  two  sums, 
and  pay  the  interest  of  the  5,000/.  to  Henry 
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Withy  for  his  life,  with  remaindef'to  Emily 
Mangles  for  her  life,  and  the  interest  of  the 
10,000/.  to  Emily  Mangles  for  her  life, 
with  remainder  to  Henry  Withy  for  life; 
and  after  the  death  of  the  survivor,  the 
trustees  were  to  hold  both  sums  in  trust 
for  the  children  of  the  marriage,  in  such 
manner  as  the  parents  or  the  survivor  of 
them  should  by  deed  or  will  appoint,  and, 
in  default  of  appointment,  for  the  only 
child  of  the  marriage,  if  there  should  be 
but  one,  and,  if  more  than  one,  in  equal 
shares ;  but  the  share  or  shares  to  be  con- 
sidered interests  vested  in  a  son  or  sons 
at  twenty-one,  or  in  a  daughter  or  daugh- 
ters at  twenty-one  or  marriage.  And  in 
case  there  should  be  no  son  living  to  attain 
twenty-one,  and  no  dau«rhter  to  attain 
twentv-one  or  be  married,  the  trustees 
were  to  stand  possessed  of  the  two  sums 
of  5,000/.  and  10,000/.,  on  the  trusts  fol- 
lowing  ;  that  is  to  say,  as  to  the  sum  of 
5,000/.,  on  tru»t  for  the  executors,  admi- 
nistrators, and  assigns  of  Robert  Withy, 
the  father  of  Henry  Withy ;  and  the  sum 
of  10,000/.  on  trust  for  such  person  or 
persons  as,  at  the  time  of  the  death  of 
Emily  Mangles,  should  be  her  next-of-kin. 
The  marriage  was  duly  solemnized,  and 
there  was  issue  of  the  marriage  only  one 
child,  viz.  Emilius  Henry  Withy.  The 
wife  died,  leaving  that  child  surviving  her; 
and  in  the  course  of  a  few  days  afterwards 
the  child  died,  being  an  infant  of  tender 
age.  Under  these  circumstances,  the  limi- 
tation of  the  two  sums  of  5,000/.  and 
10,000/.,  in  default  of  any  child  living  to 
acquire  a  vested  interest,  took  effect,  no 
execution  having  been  made  of  the  power 
of  appointment  created  by  the  settlement 
as  to  the  10,000/. ;  and  the  question  in  this 
cause  was,  to  whom  the  sum  of  10,000/., 
limited  to  such  person  or  persons  as  at  the 
time  of  the  death  of  Emily  Mangles  should 
be  her  next-of-kin,  belonged.  At  the  time 
of  her  death,  her  father,  her  mother,  and 
her  only  child,  were  living.  The  father  of 
Emily  Mangles  died,  leaving  the  defendant, 
Mary  Mangles,  the  mother  of  Emily  Man- 
gles, his  widow,  and  the  other  defendants  his 
legal  personal  representatives.  The  plain- 
tiff' represented  the  child,  and  insisted,  that 
the  child  was  sole  next-of-kin  ;  that  she 
was  entitled  to  the  10,000/.,  by  virtue  of 
the  limitation  to  the  next-of-kin  of  Emily 


Mangles  at  the  time  of  her  death.  The 
defendants  insisted,  in  the  first  place,  that 
by  the  intention  of  the  settlement,  the  child 
was  excluded  ;  and  that  if  the  child  was 
not  excluded,  on  the  proper  construction 
of  the  settlement,  the  father  and  mother  of 
Emily  Mangles  and  her  child  were  equally 
near  of  kin,  and  took  as  joint  tenants ;  and 
that  the  representatives  of  the  child  who 
died  first  was  not  entitled  to  any  part  of 
the  10,000/. 

Mr.  Tinney^  Mr,  Pemberton,  and  Mr. 
Geldartt  for  the  plaintiff,  contended,  that 
the  child  of  Mrs.  Withy  took  the  fund 
under  the  limitation  to  her  next-of-kin, 
the  right  thereto  being  determined  by  the 
common  law,  the  statute  21  Hen.  8.  c  5. 
S.3.  directing,  that  letters  of  administration 
shall  be  granted  to  the  widow  or  children: 
that  the  next-of-kin  had  a  right  to  claim 
administration  as  children  in  preference  to 
the  parents  of  a  deceased  person ;  and  if 
there  were  father  and  mother,  the  father 
was  entitled,  to  the  exclusion  of  the  mother 
(1):  that  the  descending  line  was  always 
preferred  ;  and  as  long  as  there  was  a  de- 
scendant, no  ascendant  could  claim  admi- 
nistration^2) :  that  if  the  father  died  without 
obtaining  personal  representation,  there 
was  no  authority  for  saying  tliat  the  right 
of  representation  would  go  to  the  mother, 
as  the,  father  and  mother  did  not  take 
jointly:  that  the  ju^  po/iui  ought  to  pre- 
vail in  this  case,  especially  where  Henry 
Withy  took  an  interest  for  life  under  the 
settlement. 

The  other  cases  cited  on  behalf  of  the 
plaintiff  were — 

Crooke  v.  Watt,  2  Vern.  124. 

The  King  v.  IVard,  2  Stra.  893. 

Evelyn  v.  Evelyn,  Ambl.  191. 

In  re  the  goods  of  Gill,  1  Hag.  842. 

Pearcey,  Vincent,  2  Myl.  &  K.  800 ;  s.  c 
2  Law  J.  Rep.  (n.s.)  Chanc.  187. 

Elmsley  v.  Young,  ibid.  82,  780  ;  s.  c. 
4  Law  J.  Rep.  (n.s.)  Chanc.  200. 

Blackborough  v.  Davis,  1  P.  Wms.  41. 

Powell  on  Devises,  by  Jarman,  vol.  2. 
p.  259. 

Mr.    Kindersley,   Mr,   Humplirey,^  and 
Mr,  Lovat,  for  the  defendants,  contended, 

(1)  t  Black.  504. 

(2)  Stat3l£(L3.  o.ll;4Bum*t£o.Law.4l5; 
Bulge's  Com.  vol.  4.  pp.  SI ,  37. 
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thftl  taking  the  whole  acope  and  subject  of 
the  settlement  together^  it  was  contrary  to 
the  intention  of  the  parties  to  it  that  tlie 
child  should  be  considered  as  the  proper 
party  to  take  the  10,000/. ;  for,  by  the  set« 
tleroent,  in  default  of  appointment  by  the 
parents,  or  the  survivor  of  them,  the  chil« 
dren  took  no  interest  until  they  attained 
lwenty*one  or  married :  that  in  the  cases 
eited  on  behalf  of  the  plaintiff,  the  parties 
did  not  take  contingent  interests :  that  the 
other  side  had  confounded  three  things— 
vis.  firsts  the  rules  of  the  ecclesiastical  courts 
as  to  consanguinity;  secondly,  the  right 
to  have  administration  granted  by  those 
courts ;  and  thirdly,  the  right  to  beneficial 
succession,  for  the  purposes  of  enjoyments 
that  the  law  of  consanguinity  was  one  of 
nature,  there  being  one  degree  from  the 
father  to  the  son,  and  two  degrees  from  the 
granddther  to  the  grandson :  that  the  civil 
authority  of  any  country  might  declare  and 
enact,  that  such  and  such  persons  are  of 
the  same  kin,  and  that  such  an  one  should 
have  administration  granted  to  him  in  pre^ 
lerence  to  others;  but  such  enactments 
were  unconnected  with  the  law  of  cdnsan* 
ffuinity:  that  the  law  did  not  say  the 
descending  line  was  nearer  of  kin  than  the 
ascendinc  liBe,  hot  that  the  descendioff 
line  should  be  prefi^rred :  that  as  regarded 
personal  estate,  the  law  of  the  country  was 
artificial,  and  the  beneficial  succession  was 
regulated  by  statutes  (9):  that  the  real 
point  established  in  EUmley  v.  Young  was, 
that  where  you  find  the  words  **  next-of- 
kin"  in  a  deed,  the  meaning  was,  the 
natural  character,  and  not  the  civil  or  arti* 
Bcial  character  of  next-of-kin,  as  declared 
by  the  law  of  England:  that  that  point 
had  been  previously  settled  in  Brandon  v. 
Brwiidom{4i) :  that  if  this  case  were  to  be  de* 
cidedby  the  law  of  propinquity,  and  not  of 
representation,  then  Mr.  and  Mrs.  Mangles 
were  as  near  of  kin  as  the  child ;  and  as, 
in  that  case,  the  three  would  take  as  joint 
tenants,  the  former,  who  had  survived  the 
latter,  would  take  the  whole  fund. 

The  following  were  the  other  authorities 
cited  on  the  part  of  the  defendants — 

Co.  Liu,  p.  10,  6,  sec.  %. 
Curtis  V.  Price,  U  Ves.  89. 

(3)  Just.  Inst  b.  S.  tit.  6.  p.  f  8. 

(4)  5  SwftDtt  Sit. 

Maw  SsRiBs,  X.— Chanc 


Bulmer  v.  /sy,  4  Sim.  48 ;  s.  c.  8  Myl. 

&K.  197. 
Woodcock  V.  the  Duke  (if  Dorset,  8  Bro. 

C.C.  569. 
Bird  V.  fVood,  %  Sim.  &  Stu.  400  ;'s.  c. 

4  Law  J.  Rep.  Chanc.  86. 
Carter  v.  Crawley,  Sir  T.  Raym.  496. 
CoUingwood  v.  Pace,  1  Vent.  414. 
Counden  v.  Clark,  Hobart's  Rep.  8ft. 
Jones  V.  Colbeck,  8  Ves.  88. 

The  MasTsa  of  thb  Rolls. — [After 
stating  the  facts,  his  Lordship  expressed 
himsdf  as  follows:] — On  the  best  consi- 
deration which  I  have  been  able  to  give  to 
the  settlement,  I  cannot  collect  from  it  an 
intention  to  exclude  the  child.  The  parti- 
cular event  which  occurred  is  not  contem- 
plated ;  and  as  to  the  sura  of  10,000/.,  no 
provision  is  made  otherwise  than  by  the 
limitation  to  the  next-of-kin  of  Mrs. 
Withy.  Whether  a  child  should  be  the 
next-of-kin,  or  one  of  the  next-of-kin, 
does  not  appear  to  me  to  have  been  thought 
of;  .and  there  being  no  expressed  inten- 
tion, as  far  as  I  can  discover,  and  no  con- 
structive intention,  either  to  include  or 
exclude  the  child,  1  find  myself  under  the 
necessity  of  inquiring  who,  under  the  cir- 
cumstances, ought  to  be  deemed  to  be 
nextM>f-km  of  Mrs.  Withy  at  the  time  of 
her  death. 

The  plaintiff  alleges,  that  according  to 
the  meaning  of  the  expression  ''  next-of« 
kin,"  which  is  adopted  by  the  law  of  Eng- 
land, the  child  of  any  proposed  person  is 
to  be  considered  as  ''next-of-kin,"  in 
exclusian  of  his  father  and  mother.  The 
defendants  admit,  that  by  the  law  of  Eng- 
land, the  child  of  any  intestate  deceased 
person  is  entided  to  admiaistration  of  the 
effects  of  such  person,  in  preference  to  his 
father  or  mother,  and  is  also  entitled  to  the 
succession  of  the  intestate's  estate,  in  pre- 
ference to  his  ladier  or  mother ;  but  they 
eay,  that  this  preference  does  not  confound 
the  nature  of  things,  and  make  the  child 
nearer  of  kin  to  his  parent  than  the  parent 
is  to  his  child. 

The  right  to  administer  an  intestate's 
estate,  and  the  right  of  succession  to  it,  are 
the  result  of  civil  and  municipal  law,  and 
may  be  arbitrarily  determined,  in  such 
manner  as  may  best  promote  ^  public 
interests ;  but  the  defendants  allege,  that 
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nearness  of  kin,  or  propinquity  in  degree 
of  consanguinity,  is  a  fact  in  nature,  and 
admits  of  no  regulation  or  qualification ; 
and  they  therefore  found  the  claim  of  the 
defendants  upon  this,  that  the  persons  who 
fall  properly  under  the  description  of 
next-of-kin  must  be  persons  standing  in 
equal  degree  of  propinquity ;  and  that  the 
father  and  mother  must  necessarily  be 
deemed  as  near  of  kin  to  their  daughter, 
as  the  child  of  the  daughter  to  her  mother ; 
and  if  this  were  not  the  fact  in  nature,  they 
allege,  that  by  the  law  of  England  the 
parents  and  the  children  of  any  proposed 
person  are  to  be  deemed  equally  near  of 
kin  to  him. 

I  conceive,  that  the  consideration  is  not, 
what  is  or  ought  to  be  deemed  a  fact  in 
nature,  but  what  has  been  understood,  by 
the  law  of  England,  to  be  the  meaning  of 
the  term  "next-of-kin";  and  the  defen- 
dants contend,  that  by  the  law  of  England, 
the  parents  and  the  children  of  any  pro- 
posed person  are  to  be  deemed  equally 
near  of  Kin  to  them.  "The  next-of-kin," 
according  to  the  Statute  of  Distributions, 
it  an  expression  frequently,  though  inac- 
curately, used.  The  statute  of  Car.  2. 
orders  distribution  among  children  and 
representatives  of  deceased  children,  or 
among  brothers  or  representatives  of  de- 
ceased brothers ;  and  the  term  "  next-of- 
kin,"  according  to  the  statute,  comprehends 
children,  who  are  the  kindred  in  one  degree, 
and  children  of  children,  who  are  the  kin- 
dred in  a  degree  more  remote ;  or  brothers, 
who  are  of  kin  in  one  degree,  and  children 
of  brothers,  who  are  of  kindred  in  a  degree 
more  remote.  The  term  **  next-of-kin"  is 
not  accurately  used  in  such  cases,  because 
other  than  the  next  or  nearest  of  kin  are 
comprised  in  it ;  and  although  it  has  some- 
times been  considered  that  this  extended 
and  inaccurate  meaning  of  the  term  has 
become  so  far  prevalent  and  of  common 
use,  that  it  might  be  properly  attributed  to 
the  expression  in  a  case  where  it  was  not 
controuled  by  the  context,  yet  in  deeds 
and  wills  the  expression  is  often  used  in 
such  a  way  as  to  exclude  any  supposed 
intention  of  comprising  amongst  the  next- 
of-kin  those  being  in  a  degree  of  propin- 
quity more  remote,  and  who  might,  under 
Uie  statute,  take  by  representation.  And 
ii  has  now  bean  setued,  that  the  expression 


"  next-of-kin,"  when  used  nmpUcker^  does 
not  include  such  persons  as  could  only 
take  by  representation  under  the  Statute 
of  Distributions.  To  this  extent,  there- 
fore, it  has  been  determined,  that  the 
persons  who  are  entitled  to  distribution  in 
cases  of  intestacy,  are  not,  for  that  reason 
only,  to  be  deemed  next-of-kin  of  a  person 
deceased.  By  the  stat.  of  Hen.  8,  the 
ordinary,  in  cases  of  intestacy,  has  to  grant 
administration  to  the  widow  or  next-of-kin 
of  the  deceased ;  and  wliere  there  are 
several  persons  equal  in  degree  and  kin- 
dred, and  more  than  one  require  the  admi- 
nistration, tlte  ordinary  has  to  elect  which 
shall  have  it ;  and  under  this  statute,  the 
child  is  preferred  to  the  parent.  And  in 
the  passage  which,  in  the  argument,  was 
cited  from  Blackstone,  it  is  said — **  In  the 
first  place,  the  children,  or,  on  failure  of 
children,  the  parents,  of  the  deceased,  are 
entided  to  the  administration,  both  which 
are,  indeed,  in  tlie  first  degree ;  but  with 
us,  the  children  are  allowed  a  preference." 
The  child  which  has  preference  in  the  ad- 
ministration, has  also  preference  in  distri- 
bution ;  and  it  has  become  a  rule  in  the 
Ecclesiastical  Court,  that  the  right  to  fid- 
ministration  follows  the  right  to  the  pro- 
perty ;  but  unless  a  preference  can  be 
considered  as  given,  on  the  ground  that 
the  child  Is  by  law  deemed  to  be  nearer  of 
kin  to  the  intestate  than  the  parent,  we 
have  made  no  advance  towards  a  legal 
interpretation  of  the  term  *'  next-of-kin." 
And  although  it  does  appear  to  me  that  the 
common  use  which  is  made  of  the  term 
''  next-of-kin,"  in  connexion  with  the  ad- 
ministration and  distribution  of  personal 
assets,  in  cases  of  intestacy,  may  occa- 
sionally have  given  rise  to  a  notion  that 
the  persons  to  whom  the  law  gives  succes- 
sion are  legally,  for  all  purposes,  to  be 
considered  as  the  ^  next-of-kin,  yet  this 
does  not  appear  to  be  a  notion  which  can 
be  supported  at  law.  The  constmctioo 
given  to  the  term  ",  next-of-kin,"  with  re- 
ference to  the  statute  of  Car.  2,  shews  that 
the  next-of-kin  entitled  to  administration 
and  distribution  are  not  deemed  to  be 
next-of-kin  for  all  purposes;  and  I  i^ 
prebend,  that,  in  all  cases,  next  or  nearest 
of  kin  must  be  construed  according  to  the 
simple  and  obvious  meaning,  or  according 
to  the  legal  construction  of  the  whole  in* 
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ttrament  in  which  they  occur.     Whateyer 
arbitrary  distinctions  may  have  been  adopt- 
ed in  computing  collateral  degrees  of  con- 
sanguinity, all  writers  on  the  law  of  England 
appear  to  concur  in  stating,  that  in  an  as- 
cending and  descending  line,  the  parents 
and  the  children  are  in  an  equal  degree  of 
kindred  to  the  proposed  person;    and  I 
think  that,  except  for  the  purpose  of  admi- 
nistration and  distribution,    in    cases  of 
intestacy,  and  except  in  cases  where  the 
simple  expression  may  be  controuled  by 
die  context,  the  law  of  England  does  con- 
sider them  to  be  in  an  equal  degree  of 
consanguinity — the  law  of  England  gives 
a  preference  to  the  child  over  the  parent 
in  distribution;    but  I  think  we  cannot, 
therefore,  conclude,  with  respect  to  every 
^tribution  of  property  made  in  words  to 
give  the  same  to  persons  equally  next-of- 
kin,  the  parents  are  to  be  held  more  remote 
than  the  child.     If,  in  this  case,  the  words 
of  the  limitation  had  in  any  way  referred 
to  the  law  of  distribution,  there  would  have 
been  a  guide  to  the  interpretation ;  but 
there  is  no  such  reference — the  words  stand 
by  themselves  simply — the  limitation  is  to 
die  next  or  nearest  of  kin ;  and  I  cannot 
take  upon  myself  to  say,  that  the  settlor 
had  in  his  contemplation  the  law  of  distri- 
bution of  intestates'  estate,  and  intended 
the  limitation  in  conformity  with  that  law. 
To  act  upon  such  an  hypothesis,  would 
be,  in  effect,  to  introduce  into  the  settle- 
ment an  implied  reference  to  the  law  of 
distributions  of  personal  assets  in  cases  of 
intestacy ;  and  it  does  not  appear  to  me 
that  this  can  safely  be  done.     Conceiving, 
therefore, .  that  by  the  law  of  England  the 
father,  mother,  and  child  of  any  proposed 
person  are  equally  near  of  kin  to  any  such 
person,  1  am  of  opinion,  that,  at  the  time 
of  Mrs.  Withy's  death,  her  father,  mother, 
and  child,  being  her  next-of-kin,  the  limi- 
tation in  the  settlement  took  effect  in  their 
fiivour.     And  I  think  that  they  took  the 
property  limited  to  them  as  joint  tenants, 
and  consequently,  that  the  plaintiff  has  no 
interest  in  the  fund  in  question ;  and  that 
the  bill  must,  therefore,  be  dismissed,  but 
without  costs :  the  trustees,  however,  will 
have  their  costs  out  of  the  fund. 


BONSiR  V.  cox. 


Principal  and  Surety — Bond — Promissory 
Note. 

^Rf  together  with  J^as  a  surety,  agreed  to 
give  a  bond  to  bankers  to  secure  advances 
made  by  them  to  R.  ^  Co. ;  and  R,  4*  Co, 
agreed  to  give  a  bond  to  J.  to  indemnify  Aif^. 
Bonds  were  accordingly  prepared,  but  the 
joint  and  several  bond  by  R.  and  J.  to  the 
bankers,  was  never  executed  byR:butR,^  Co. 
executed  the  bond  of  indemnity  to  J  I'^Held, 
that  /.  was  not  liable  to  the  bankers  upon 
the  bond,  as  it  had  not  been  executed  by  R. 

•/.  4*  R'  gave  a  promissory  note  to  a  bank" 
ingfirm,  of  which  R.  was  a  member,  as  a 
security  against  a  bill  which  that  firm  ad" 
vanced/or  D,  ^  Co.,  in  which  firm  R.  was 
also  a  member,  and  which  latter  bill  was  to 
be  renewed,  R.  retired  from  the  banking 
firm,  who  soon  after  accepted  and  ptnd  an-* 
other  bill  drawn  by  D.  i^  Co.  :—Held,  thai 
this  last  bill  was  to  be  considered  as  are* 
newal  of  the  former  bill,  notwithstanding  R. 
had  retired  from  the  banking  firm,  and  that 
J.  was  liahie  upon  his  promissory  note. 

This  was  a  creditors*  suit,  instituted  for 
the  administration  of  the  estate  of  John 
Cox.  Messrs.  James  and  Robert  MorreU 
claimed  to  be  <;reditors  of  Cox,  for  999/. 
lOs.  upon  a  promissory  note;  750/.  upon 
another  promissory  note ;  9,000/.  upon  a 
bond;  and  1,200/.  upon  a  promissory  note; 
together  with  an  arrear  of  interest  upon 
these  several  debts.  The  Master  disallowed 
these  claims,  and  Messrs.  MorreU  except- 
ed to  the  report,  and  the  exceptions  now 
came  on  to  be  heard. 

The  circumstances  which  related  to  the 
bond  debt  of  3,000/.  were  these: — In 
1891,  Mr.  Richard  Cox  and  Messrs.  Mor- 
reU carried  on  the  business  of  bankers  in 
co-partnership,  at  Oxford,  and  Mr.  Ri- 
chard Cox  was  also  engaged  in  a  colliery, 
in  partnership  with  David  Davies,  under 
the  firm  of  Davies  &  Co.  The  firm  of 
Cox  &  MorreU  had  advanced  several  sums 
to  Davies  &  Co.,  who  were  desirous  oT 
obtaining  a  further  advance ;  and  in  De- 
cember 1881,  it  was  agreed,  that  a  joint 
and  several  bond  should  be  given  by  Ri« 
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chard  Cox,  and  by  his  brother  John  Cox, 
as  a  surety,  to  secure  to  the  banking  firm 
the  payment  of  3,000/. ;  and  it  was  agreed 
between  John  and  Richard  Cox,  that  Ri- 
chard Cox  and  Davies  should  give  to  John 
Cox  a  bond  to  secure  him  from  any  loss 
upon  the  former  bond.  A  bond  was  ac- 
cordingly prepared,  dated  the  1 0th  of  De- 
cember 1831,  and  purporting  to  be  the  joint 
and  several  bond  of  John  and  Richard  Cox, 
to  secure  the  repayment  to  Messrs.  Mor- 
rell  of  3,000/.  and  interest.  This  bond  was 
duly  executed  by  John  Cox,  and  was  taken 
to  Richard  Cox  for  his  execution ;  but  he 
was  not  then  at  home,  and  by  some  acci- 
dental circumstances  the  bond  was  mislaid, 
and  was  never  executed  by  Richard  Cox. 
A  bond  was  however  given  to  John  Cox, 
by  Richard  Cox  and  Davies,  according  to 
the  agreement  before  referred  to.  The 
question  raised  was,  whether  the  agreement 
which  John  Cox  had  entered  into,  was  not 
so  materially  changed  by  the  circumstance 
that  Richard  Cox  had  not  executed  the 
bond  to  Messrs.  Motrell,  that  the  estate 
of  John  Cox  was  not  liable  to  Messrs. 
Morrell  upon  the  bond.  This  was  the 
subject  of  the  fourth  exception. 

With  regard  to  the  promissory  note  for 
1,200/.,  it  appeared,  that  Davies  &  Co.  had 
drawn  a  bill  fori  ,200/.,  which  was  accepted 
by  Cox&  Morrell ;  and  as  a  security  against 
this  bill,  Davies  &  Co.  gave  to  Cox  8c 
Morrell  a  promissory  note  in  the  -words 
following:—"  12th  of  July,  1833.— Three 
months  after  date,  we  jointly  and  severally 
promise  to  pay  Messrs.  James  and  Robert 
Morrell  1,200/.  John  Cox,  R.  F.  Cox." 
The  note  was  indorsed  as  follows : — "  This 
bill  is  given  to  Messrs.  James  and  Robert 
Morrell,  as  a  security  against  a  bill  they 
have  advanced  to  RicJiard  Cox  and  David 
Davies  for  1,200/.,  dated  this  12th  of  July 
1833,  at  three  months,  which  is  to  be  re- 
newed." About  ten  days  after  this  trans- 
action, Richard  Cox.  retired  from  the  firm 
of  Cox  ^  Morrell.  On  the  12th  of  Oc- 
tober 1833,  another  bill,  payable  at  three 
months  aflker  date,  was  drawn  by  Davies 
&  Co.  upon  the  banking  firm,  and  accepted 
by  them,  and  was  afterward  paid  by  their 
London  agents,  Messrs.  Jones,  Loyd  &  Co. 
The  question  raised  was,  whether  this  bill 
of  October  1833,  being  accepted  by  a  firm 
consisting  of  different  partners  from  thoae 


by  whom  the  bill  of  July  was  accepted, 
could  be  considered  as  a  renewal  of  the 
former  bill,  or  whether  the  former  bill  was 
not  to  be  held  satisfied,  and  the  promissory 
note  given  as  a  security,  djschaiged.  This 
was  the  subject  of  the  third  exceptioo. 

As  to  the  promissory  notes  for  9992. 
10«.  and  750/.,  they  were  in  the  following 
form  :—**  Oxford,  26th  of  October  183K 
We  jointly  and  severally  promise  to  pay 
Messrs.  Cox  &  Morrell  (999/.  I0s.){m 
value  received  by  a  drafl  of  three  months 
date,  this  26th  of  October.  Jc^m  Cox, 
Richard  Cox."  No  such  draAs  as  are  re-* 
ferred  to  in  these  promissory  notes  were 
ever  given,  but  Cox  &  Morrell  paid  some 
bills  drawn  by  Davies  upon  Richard  Cox, 
and  it  was  stated  this  was  the  intentioB  of 
the  parties  before  the  promissory  note  of 
John  and  Richard  Cox  had  been  given. 
The  question  was,  whether  as  the  consider<« 
ation,  for  which  the  note  of  John  and  Ri-» 
chard  Cox  was  expressed  to  be  given,  had 
not  been  received,  the  claim  of  the  Messrs. 
Morrell  upon  that  note  could  be  sup- 
ported. These  were  the  subjects  of  the 
first  and  second  exceptiens. 

SheppartPs  Touchstone,  p.  69. 

Mathewson's  ctut^  5  Rep.  23,  k. 

Huhne  v.  Coles,  2  Sim.  12. 

Stevenson  v.  Roche,  9  B.  &  C.  707; 
s.  c.  7  Law  J.  Rep.  K.B.  304. 

Warre  v.  Caivert,  7  Ad.  &  El.  143 ; 
s.  c.  6  Law  J.  Rep.  (n.s.)  K.B.  219. 

Calvert  v.  London  Dock  Companf^  fi 
Keen,  638 ;  s.  c.  7  Law  J.  Rep.  («•••) 
Chanc.  90. 

Elliot  V.  Davis,  ft  Bos.  &  Pul.  338. 

Hawkshaw  v.  Parkins,  2  Swanst.  589. 

Under hiU  v.  Norwood,  10  Ves.  225. 

Copis  V.  MiddleUm,  Tur.  &  Russ.  224  \ 
s.  c.  2  Law  J.  Rep.  Chanc  82. 

Leafy.  Gihbs,  4  Car.  &  Pay.  466. 

Dombiggen  v.  Bourne,  2  You.  &  CoL 
462;  s.  c  6  Law  J.  Rep.  (m.s.) 
Exch.  £q.  82. 

Gammon  v.  Siane,  1  Vea.  sen.  339. 

Barker  v.  Goodair,  1 1  Ves.  78. 

Bum  V.  Bum,  3  Ves.  573. 

Capel  V.  Butler,  2  Sim.  &  Slu.  457 ; 
a.  c.  4  Law  J.  Rep.  Chane.  69. 

Samuell  v.  Homarth,  3  Mer.  272. 

Rees  v..  Berrington,  2  Ves.  jun.  540. 

Bonmaker  v.  Moore^  7  Price,  223* 
were  cited. 
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Mr.  BetkeU,  Mr.  O.  RkhardM,Mr.  Dixon, 
Mr,  PemberUm^  Mr,  Keene,  and  Mr,  Eade^ 
appeared  for  the  different  parties. 

March  2.«— The  Master  ot  the  Rolls* 
—Very  iinportant  questions  are  raised 
upon  these  exceptions.  I  am  glad  to  find 
that  there  is  really  no  doubt  upon  the 
principle  the  Court  acts  on  in  such  a 
case  as  this.  The  doubt  which  arises  (if 
any)  is  as  to  the  application.  Two  of  these 
exceptions,  I  think,  I  can  dispose  of  with- 
out hesitation  now.  [His  Lordship  stated 
the  facts  relating  to  the  bond.] 

Now,  I  think,  it  cannot  be  doubted,  upon 
any  principle  upon  which  this  Court  acts, 
that  the  surety  has  an  interest,  and  a  most 
material  interest,  in  the  rights  and  remedies 
which  the  creditor  has  against  the  princi-* 
pal  debtor,  and  that  he  is  not  to  be  held 
bound  by  that  which  he  does  in  any 
state  of  circumstances  different  from  that 
which  was  contemplated  by  himself  and  all 
other  parties,  in  respect  of  the  rights  and 
remedies  which  the  creditor  had  against 
the  principal  debtor.  I  do  not  think  it  is 
material  to  inquire,  in  what  way  he  con* 
templated  benefit  or  protection  for  himself, 
in  having  a  certain  remedy  held  by  the 
creditor  against  the  principal  debtor.  A 
man  may  reasonably  say,  *  I  will  be  surety 
to  you  for  payment  pf  such  a  sum  for  an- 
other, provided  that  you,^  who  hold  my 
bondy  hold  the  other  too;  and  I  will  not  be 
surety  on  any  other  terms.'  Surely  he  has 
a  right  to  say  that.  In  this  case  the  arrange- 
ment was,  that  Richard  Cox,  as  well  as 
himself,  should  be  held  by  bond  to  the 
creditor.  That  arrangement  was  never 
carried  into  effect,  and  the  circumstance 
of  Richard  Cox  being  held  by  bond  to 
him,  the  surety,  does  not  appear  to  me  to 
be  material  in  the  consideration  of  this 
question. 

I  think  this  exception  cannot  be  sustain- 
ed ;  and  that  the  Master  is  right,  because 
the  surety  had  not  that  which  he  contem- 
plated, that  which  was  a  portion,  and  a 
material  portion,  of  the  contiract  at  the  time 
when  he  entered  into  this  obligation.  There 
waa  a  departure  from  that  whieh  he  stipu- 
lated for  in  the  contract,  as  subsisting  be- 
tween the  creditors  and  the  principal  debtor, 
in  which  I  conceive  the  surety  had  a  most 
material  interest  That  exception,  there- 
fore, must  be  overrnled. 


The  other  point  relates  to  the  promis* 
sory  note  for  1,200/.  [His  Lordship  stated 
the  facts.] 

The  question,  and  really  the  only  ques-< 
tion,now  in  argument  between  these  parties 
is,  whether  a  bill,  accepted  by  the  two 
Morrells,  and  not  accepted  by  Cox,  is  or 
can  be  considered  as  a  renewed  bill,  or  a 
bill  which  was  accepted  by  both  Cox  and 
Morrell.  Now,  I  cannot,  1  think,  say  it  is 
so  to  be  considered.  I  think  the  old  bill 
was  paid  off,  and  that  this  was  a  new  hill, 
accepted  by  different  parties,  and  subject 
to  different  considerations.  I  think  also  the 
last  exception  must  be  overruled. 

With  regard  to  the  others,  I  must  look 
through  the  evidence. 

March  5. — The  Mastee  of  the  Rolls. 
-—The  case  upon  the  exceptions  which 
were  reserved,  was  this :  In  October  18dl, 
two  bills  of  exchange  for  500/.  each,  drawn 
by  David  Da  vies  on  Richard  Cox,  at  three 
months'  date,  and  accepted  by  him,  were 
nearly  due,  and  at  the  same  time  another 
bill  of  exchange,  drawn  byDavidDavieson 
John  Cox,  and  accepted  by  him  for  the 
accommodation  of  Davies,  was  also  nearly 
due :  and  John  Cox,  to  enable  Richard  Cox 
to  obtain  from  Messrs.  Cox  &  Morrell, 
money  wherewith  to  meet  the  two  biHs  of 
exchange  for  500/.  each,  and  to  enable 
Davies  to  provide  for  the  bill  of  750/., 
joined  Richard  Cox  in  signing  two  promB8« 
sory  notes,  one  for  9991, 1  Oi.,  and  the  other 
for  750/.  to  Cox  &  Morrell,  and  each  of  these 
notes  was  expressed  to  be  given  for  value 
received  by  a  drafl  at  three  months  afl^r 
date.  In  giving  these  notes,  John  Cox  waa 
a  mere  surety.  It  appears  by  the  state  of 
facts,  that  the  purposes  for  which  the  notes 
were  given,  are  admitted;  and  from  the 
words  of  the  notes,  it  is  plain,  that  the 
surety  became  liable  upon  contracts,  where- 
by Cox  &  Morrell  were  to  advance  the 
money  on  three  months'  credit.  A  question 
was  raised,  whether  the  money  advanced 
on  the  notes  was  applied  for  the  purposes 
intended  by  the  surety ;  and  if  it  ware  neces- 
sary to  decide  that  question,  I  should  have 
considerable  difficulty  in  doing  so,  upon 
the  evidence  as  it  now  stands ;  but  upon 
consideration,  it  does  not  appear  to  me 
that  it  is  necessary  to  come  to  any  deter- 
mination on  that  point,  for,  taking  the  fact 
to  be  as  alleged  by  the  Messrs.  Morrelli 
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that  in  both  cases  their  advances  on  the 
notes  were  made  for,  and  applied  to  the 
purposes  intended  by  the  surety,  still  these 
advances    were   not  made    by   drafts  on 
the  three  months*  credit,  but  were  made 
directly  in  cash  within   that  time,  and  in 
such  a  way  as  to  give  to  them,  on  each  ad- 
vance, an  immediate  demand  against  the 
principal  debtor.    I  conceive  the  intention 
to  have  been,  that  the  principal  debtor 
should  have  the  means  of  obtaining  money, 
without  being  liable  to  any  proceeding  to 
compel  the  repayment  thereof,  until  the 
expiration  of  three  months ;  and  that  by 
the  mode  of  advance  which  was  adopted, 
the  principal  debtor  became  on  each  ad- 
vance immediately  liable  to  a  proceeding 
for  the  recovery  of  the  money  paid  to  or 
for  his  use.     The  right  of  the  creditor 
against  the  principal  debtor  was  thus  ma- 
terially different  from  that  which  was  in- 
tended by  the  surety,  and  -I  think  it  is  not 
a  sufficient  answer  to  say,  that  no  demand 
was  made  on  the  surety  within  the  three 
months,  for  which  credit  was  to  be  given.  In 
a  case  at  Nisi  Prius,  ofBaconv.  Chesney{\ ), 
Lord  Ellenborough  said,  '*  If  I  engage  to 
guarantee,  provided  eighteen  months'  credit 
be  given,  the  party  is  not  at  liberty  to  give 
twelve  months,  and  after  the  expiration  of 
six  more,  to  call  upon  me."   And  so  in  this 
case,  John  Cox   having  become  surety, 
provided  three  months*  credit  were  given, 
I  think  the  Messrs.  Morrell  were  not  at 
liberty  to  pay  on  less  credit,  and,  aAer  the 
expiration  of  the  three  months,  to  call  upon 
John  Cox.     If  the  drafts  had  been  given 
as  intended,  they  might  no  doubt  have 
been  discounted,  but  in  that  case  the  pay- 
ments would  have  been  made  on  the  dis- 
counts, and  the  drafts  would  have  run  their 
course,  and  have  afforded  the  credit  con- 
tracted for ;  but  as  Messrs.  Morrell  did  not 
give  the  credit  on  the  faith  of  which  the 
surety  became  liable,  I  think  that  released 
the  surety,  and,  consequently,  that  the  ex- 
ception must  be  overruled. 

Messrs.  Morrell  presented  a  petition  of 
appeal  to  the  Lord  Chancellor;  and  the 
questions  were  argued  before  him  on  the 
MtA  and  25th  of  June. 

Mr.  Bethell,  Mr.  O.  Anderdon,  Mr.  Wi- 

fram,  Mr.  Keene,  Mr.  O,  Richards^  and  Mr. 
^toNm,  appeared  for  the  different  parties. 
(1)  1  Stark*  N.P.C.  19«. 


The  LoUd  Chahcbilor  a£8nned  the  de* 
cision  of  the  Master  of  the  Rolls,  as  to  the 
fourth  exception ;  allowed  the  third  excep- 
tion, which  the  Master  of  the  Rolls  had 
overruled;  and  referred  it  back  to  the 
Master  to  make  further  inquiries  respectiDg 
the  promissory  notes,  which  were  the  sub^ 
ject  of  the  first  and  second.ezceptions.    . 


HILTON  V.  LORD  ORAMVILLS. 


M.R. 

May  24,  26 ; 

June  14. 

L.C. 

June  16,  18. 

Copyholds — Mining. 

A  copyholder  applied /or  an  mjunctiim  to 
restrain  the  lessee  of  the  mines  of  coed  and 
ironstone  within  the  manor,  from  working  the 
mineSf  so  as  to  injure  the  copyholder's  houses. 
The  lessee  claimed  the  riglU  of  working  the 
mines  without  being  liable  to  give  the  copy^ 
holders  any  compensation  for  damage  whwh 
they  might  sustain.  The  mines  had  been 
worked  for  many  ytars.  The  Court  refused 
an  injunction,  but  Erected  an  action  to  be 
brought  at  the  next  assizes,  to  try  the  right 
which  was  in  dispute. 

The  circumstances  under  which  this 
case  was  brought  before  the  Court  are 
stated  in  the  judgment. 

Mr.  Kindersley,  Mr.  BetheU,  and  Mr, 
Hardy,  appeared  in  support  of  the  plain- 
tiff's application  for  an  injunction,  before 
the  Master  of  the  Rolls ;  and 

Mr.  Pembertan,  Mr.  S.  Turner,  and  Mr» 
Purvis,  opposed  it* 

Among  other  kuthorities  the  following 
were  referred  to : — 

Gilbert's  Tenures,  327. 

Harris  v.  Ryding,  5  Mee.  8t  Welt.  60; 

s.  c.  8  Law  J.  Rep.  (n.s.)  Exch.  181. 
Badger  v.  Ford,  9  B.  &  Aid.  153. 
Bateson  v.  Green,  5  Term  Rep.  411. 
ArUtt  V.  Ellis,  7  B.  &  C.  847;  s.  c  5 

Law  J.  Rep.  K.B.  891. 
Clarkson  v.  Woddhouse,  5  Term  Rep. 

412,  n. 
Folkard  v.  Hemmett,  ibid.  417,  n* 
^tmttfi^AaOT  Canal  Company  v«  Lloyd, 

18  Yea.  515. 
Field  V.  Beaumont,  1  Swanst.  204. 
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Grey  t.  the  Duk§  of  Northumberland^ 
lSVe8.2S6,  17  Vet.  281. 

Semple  v.  the  London  and  Bhmmgham 
Rmlway  Company^  1  N.  H.  and  C. 
Railway  Cases,  480. 

Bourne  v.  Taylor ^  10  East,  189. 

June  14. — The  Master  of  the  Rolls. 
—The  plaintiff  in  this  case,  being  entitled 
to  two  copyhold  houses,  in  the  manor  of 
Newcastle- under- Lyne,  prays  for  an  in- 
junction to  restrain  the  defendant,  who  is 
lessee  of  the  mines  of  coal  and  ironstone 
within  the  same  manor,  from  so  working 
his  mines  as  to  injure  or  endanger  the 
plaintiff's  houses.  The  rights  asserted  on 
the  part  of  the  plaintiff  and  of  the  defen* 
dant  are  legal  rights,  and  the  plaintiff 
asking  for  the  assistance  of  a  court  of 
equity  to  protect  him  from  a  violation  of 
hia  allied  legal  right,  ought  to  shew  that 
the  right  has  been  established,  or  that, 
having  had  no  means  of  establishing  it, 
the  right  (if  any)  being  primd  facie  well 
founded,  the  interference  of  the  Court 
is  necessary,  to  prevent  that  species  and 
extent  of  mischief  which  this  Court  calls 
irremediable,  before  the  right  can  be  es- 
tablished by  legal  proceedings. 

In  this  case  it  appears  the  plaintiff  per- 
sonally has  not  had  any  opportunity  of 
establishing  his  right  at  law ;  and  therefore 
the  question  is,  what  is  the  result  of  the 
evidence  now  adduced,  as  to  the  right 
which  he  claims,  and  as  to  the  nature  and 
extent  of  damage  with  which  he  is  threat- 
ened, if  his  claim  of  right  appears  now  to 
be  well  founded  ?  The  Queen,  in  right  of 
the  Duchy  of  Lancaster,  is  lady  of  the 
manor ;  crown  leases  of  the  mines  of  coal 
and  ironstone  within  the  manor  have  been 
granted,  distinct  from  the  manor  itself, 
from  a  very  early  period,  and  the  lessees 
have  from  time  to  time  obtained  coal  in 
considerable  quantities,  and  some  iron- 
stone. The  houses  now  belonging  to  the 
plaintiff,  together  with  many  other  houses, 
were  built  about  the  year  1797,  in  the 
immediate  neighbourhood  of  several  shafts 
and  pits  which  were  then  open ;  and  two  of 
the  witnesses  state  their  belief,  that,  before 
the  houses  were  built,  cannel  row  coal 
had  been  obtained  frpm  under  that  part  of 
the  field  on  which  the  houses  now  are.  At 
that  time»  the  defendant's  father,  the  late 


Marquis  of  Stafford,  was  lessee  of  the 
mines.     The  defendant    himself   became 
entitled  to  the  lease  then  existing  in  the 
year   1808,   and    renewed   or    additional 
leases  have  since  that  time  been  granted  to 
him.     The  mines   have  been   constantly 
worked,  and  there  being  honses  on  some 
parts  of  the  surface,  it  is  stated  that  in 
working  for  coal   under  houses,  certain 
supports  were  lefl,  to  prevent  injury  to 
the  houses,  and  that  in  working  for  coal 
under  the  open  ground,  as  no  damage  to 
houses  was  apprehended,  instructions  were 
given  to  clear  all  out.     In  the  progress  of 
the  works,   however,  damage   was  occa- 
sionally done,  or  was  expected  to  be  done, 
to  buildings  on  the  surface,  and  as  early  as 
1801,  some  of  the  copyholders  endeavour- 
ed to  obtain  enfranchisement,  so  that  their 
estates  might    be    discharged   from    the 
mines,  the  working  of  which  was  likely  to 
be  injurious  to  the  buildings.     The  endea- 
vour was  not  successful,  and  the  mines 
continued  to  be  worked.     It  appears  from 
the  evidence  that  the  coal  and  ironstone 
lie  to  some  extent  in  alternate  strata,  the 
v^in  of  ironstone  being  sometimes  above 
and  sometimes  below  a  bed  of  coal,  and 
sometimes  between  two  beds  or  veins  of 
coal,  and  that  the  mines  were  principally 
worked  for  coal ;  ironstone  in  some,  though 
not  in  large  quantities,  has,  as  far  as  the 
evidence  goes,  always  b^en  obtained.    Mr. 
Forrester,  the  resident  mining  agent  of  the 
defendant,  had  proposed  to  obtain  iron- 
stone  for  smelting,  about  the  year  1818  ; 
an  increased  demand  for  coal  prevented 
that  proposal  being  at  that  time  carried 
into  effect,  and   afterwards,  in   the  year 
182G,  the  working  of  the  mines  having,  as 
it  would    seem,  occasioned   considerable 
damage  to  buildings,  a  memorial  to  the 
defendant  was  presented  by  several  copy- 
holders, who  complained  of  the  injury,  and 
claimed   to  have  compensation.     It  does 
not  appear  that  at  that  time  any  question 
was  raised  as  to  the  defendant's  right  to 
work  the  mines  under  houses.     What  was 
claimed  was,  that  if,  in  working  the  mines, 
damage  was  done  to  the  houses,  the  defen- 
dant should  make  compensation  for  such 
damage.     He  denied    his    liability,    and 
refused  to  make  any  compensation,  and 
DO  attempt  was  then  made  to  enforce  the 
claim.    About  the  year  1882,  the  ironstone 
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began  to  be  obtained  for  smelting,  and  it 
has  ever  since  been  obtained  on  an  ex* 
tended  scale,  and  in  much  larger  quanti- 
ties than  before. 

An  attempt  has  been  made  in  the  argu- 
ment to  distinguish  the  defendant's  right 
to  work  the  ironstone  from  his  rij^ht  to 
work  the  coal ;  but  on  the  evidence  before 
me  there  does  not  appear  to  be  any  differ- 
ence. The  defendant  being  the  lessee  of 
the  mines  of  both  minerals,  appears  to 
have  as  much  right  to  get  one  as  to  get  the 
other,  and  to  be  subject  to  no  greater  lia- 
bility as  to  the  one  than  as  to  the  other. 
In  the  progress  of  his  extended  operations 
as  to  the  ironstone,  and  in  the  year  1839 
the  defendant  caused  to  be  made  a  new 
level,  which  runs  under  and  across  three 
streets  of  the  houses  built  about  the  year 
1 797.  This  level  is  about  sixty-five  yards 
below  the  surface,  and  the  workings  have 
been  continued  from  it  under  the  surface. 
The  plaintiff's  houses  are  at  a  distance  of 
about  sixty-seven  yards  from  the  level,  the 
defendant's  works  have  advanced  from  the 
level  towards  the  plaintiflTs  houses,  and 
many  houses  situated  between  the  level 
and  the  houses  of  the  plaintiff  have  been 
damaged. 

According  to  the  evidence  adduced  by 
the  plaintiff,  the  damage  has  arisen  from 
tbe  fnrther  working  for  ironstone.  Some 
of  the  witnesses  for  the  defendant  raise  a 
doubt  on  that  subject,  and  a  doubt  whe- 
ther the  injury  would  have  arisen  from  the 
working  for  ironstone,  if  the  cannel  row 
coal  obtained,  as  it  is  supposed,  before  the 
houses  were  built,  had  not  been  improperly 
worked ;  and  also  a  doubt  wheiher  the 
injury  at  this  time  may  not  have  arisen 
from  the  working  of  the  cannel  row  coal  so 
very  long  ago.  It  does  not  appear  that  all  the 
houses  under  which  the  mining  has  been 
earried  on  have  been  injured ;  or,  in  other 
words,  it  does  not  appear  that  the  extending 
of  the  works  necessarily  produces  injury  to 
the  houses.  Some  have  been  injured,  and 
some  appear  not  to  have  been  injured,  but 
it  is  not  denied  that  some  houses  have  been 
considerably  damaged,  and  though  the 
plaintiff's  bouses  are  yet  sound,  it  seems 
at  least  very  probable  they  will  be  dunaged 
in  the  progress  of  the  works,  if  continued. 
The  defendant  insibu  he  has  a  right  to 
work  the  mines  in  the  manner  most  advan- 


tageous to  himself;  that  his  lease  and  the 
custom  of  ^the  manor  entitle  him  to  do  so; 
and  the  building  of  houses,  even  if  autho- 
'  rized  by  custom  and  the  grant  of  leases  to 
be  held  according  to  the  custom  of  the 
manor,  cannot  interfere  with  his  right  to 
mine.  He  therefore  claims  to  be  entitled 
to  work  the  minerals,  even  at  the  risk  of 
damaging  the  houses,  and  without  being 
liable  to  make  any  compensation  if  damage 
should  be  actually  done.  He  has  however 
been  at  all  tiroes  desirous  to  facilitate  the 
trial  of  the  question  which,  in  this  respect, 
has  arisen  between  him  and  the  copy- 
holders. The  plaintiff  has  by  his  bill,  in 
language  which  is  somewhat  ambiguous, 
stated  a  claim  more  extensive  than  the 
relief  he  prays ;  and  in  the  argument  it  has 
not  been  denied  that  the  defendant  is  en- 
titled to  work  the  mines ;  and  it  is  not 
alleged  even  that  the  defendant  is  working 
the  mines  in  an  improper  manner,  for  the 
purpose  of  winning  tbe  minerals,  but  it  is 
Bought  to  enjoin  him  from  winning  them 
in  such  a  way  as  to  damage  the  plaint iff^'s 
houses.  On  tbe  evidence  now  produced, 
I  find  no  reason  to  conclude  the  defendant 
is  not  entitled  to  work  the  mines  in  a  pro- 
per manner,  for  the  purpose  of  obtaining 
the  minerals  which  may  be  under  the 
houses.  It  must  be,  and  indeed  is,  admitted 
that  in  prosecuting  such  works,  the  houses 
may  be  damaged :  whether  the  defendant  is 
answerable  for  such  damage,  and  liable  to 
make  compensation,  is  a  question  which 
cannot  be  determined  here.  The:  facts 
proved  shew  that  the  copybolders  have  for 
a  long  time  sought  for  compensation,  with- 
out adopting  any  effective  measures  for 
enforcing  this  claim* 

On  the  merits  of  the  question,  whetlier 
the  defendant  is  entitled  to  work  these 
mines,  and  do  damage  to  houses  with- 
out making  compensation,  it  is  not  my 
intention,  nor  would  it  be  proper  in  me, 
to  give  any.  opinion ;  but  it  appears  to 
me  that  the  view  most  favourable  to  the 
plaintiff,  which  on  the  evidence  before  me 
I  can  take  is,  that  the  defendant,  though 
entitled  to  work  the  mines,  is  liable  to 
make  compensation  for  any  damage  which 
be  may  do  to  houses  on  the  surface ;  and  in 
this  view  of  the  caae  I  think  I  ought  not 
to  grant  the  injunction,  but  must  leave  the 
plaintiff  to  his  legal  remedy,  if  the  defen- 
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dant,  in  continuing  the  works,  should  do 
the  damage  which  is  expected  to  the  plain- 
tiff's houses.  I  roust  therefore  decline  to 
grant  this  injunction,  giving  no  opinion 
whatever  on  the  question  between  these 
parties,  but  thinking,  on  the  evidence 
before  me,  the  question  is  not  whether  the 
defendant  has  a  right  to  work  the  mines 
at  all,  but  whether  working  the  mines  and 
doing  daroage  to  the  houses,  he  is  or  is  not 
bound  to  make  compensation :  and  that  is 
a  question  which  I  cannot  decide.  I  can- 
not say  I  am  disposed  to  give  costs.  It  is 
very  desirable,  if  it  is  possible,  that  this 
matter  should  be  tried  between  the  parties. 
In  the  view  I  have  taken  of  this  matter,  it 
has  not  been  necessary  for  me  to  consider 
what  is  the  effect  of  the  combination  which 
may  be  said  to  have  been  formed  between 
the  plaintiff  and  other  persons;  but  I  have 
a  strong  inclination  of  opinion  that  I  ought 
not  to  notice  it.  It  would  be  very  desir« 
able,  and  I  put  a  question  to  Mr.  Pem- 
berton,  very  much  with  a  view  of  seeing 
whether  this  suit  could  not  be  made  use  of 
to  determine  the  ri^^ht ;  it  cannot  be  done, 
I  think,  between  this  plaintiff  alone  and 
the  defendant;  but  observing  that  the  soli- 
citor of  this  plaintiff  is  the  solicitor  of  many 
other  persons  who  have  a  great  interest  in 
this  matter,  and  are  taking  an  active  share 
in  it,  it  does  appear  to  me  that,  by  a  little 
management  between  the  parties  (otherwise 
it  cannot  be  done),  there  might  be  an  op- 
portunity afforded  of  trying  the  right  at 
Jaw  between  these  parties  at  once.  ^  If  that 
cannot  be  done,  it  is  impossible  for  me  to 
interfere. 

The  plaintiff  appealed  to  the  Lord  Chan- 
cellor. 

Mr.  JVigram,  Mr.  Beihell^  and  Mr. 
Hardy,  supported  the  appeal;  and 

Mr,  K,  Bruce^  Mr.  G.  Turner ,  and  Mr. 
PurviSf  appeared  for  the  defendant. 

June  18. — The  Lord  Chancellor. — 
This  is  one  of  the  most  difficult  questions 
as  to  the  application  of  the  jurisdiction  of 
this  Court  that  I  have  known.  The  appli- 
cation is  founded  on  the  principle  on  which 
this  Court  acts,  of  preserving  property 
imtil  a  legal  decision  on  the  right  can  be 
had.  There  is  no  other  equity ;  it  is  an 
equity  which  this  Court  exercises  very 
beneficially  in  certain  cases,  and  no  doubt 
New  SBEiBt,  X. — Chamc. 


the  subject-matter — that  is  to  say,  the 
house — a^  shewn  by  the  evidence,  in  case  of 
the  workings  being  continued,  will  be  ex- 
posed to  danger  of  damage,  and  probably 
^o  danger  of  destruction,  as  the  evidence 
stands.  But  although  that  would  be  the 
case  with  regard  to  the  house  in  ques- 
tion, it  is  obviously  an  injury  which  it 
capable  of  compensation  by  damages,  as 
the  same  time  it  comes  within  the  principle 
of  those  cases  where  the  act  complained  of 
would  destroy  the  subject-matter  in  con- 
test, viz.  the  house  itself.  But,  in  order 
to  induce  the  Court  to  interfere,  for  the 
purpose  of  protecting  property  pending 
the  decision  of  a  legal  title,  it  is  necessary 
for  the  plaintiff  to  shew,  at  least,  a  strong 
primd  facie  case  of  the  title  to  that  which 
he  asserts,  and  it  is  also  necessary  for  him 
to  shew  that  he  has  not  been  guilty  of  any 
improper  delay  in  applying  for  the  inter- 
position of  the  Court, — -not  acquiescence 
in  the  sense  of  conferring  a  right  on  an- 
other party,  but  acquiescence  in  the  sense 
of  depriving  him  of  the  right  to  the  inter- 
ference of  a  court  of  equity. 

Now  with  regard  to  the  law  on  the 
subject,  I  am  certainly  desirous  of  abstain- 
ing from  expressing  any  opinion,  because 
it  is  a  subject-matter  not  under  my  juris- 
diction; but  I  am  bound  to  look  at- it  so 
fiir  as  to  lead  to  tlie  condusion  which  it 
appears  I  am  bound  to  come  to,  as  to  the 
mode  of  administering  the  equity  of  this 
court.  I  have  looked  at  all  the  cases  since 
the  last  argument;  I  have  looked  at  all 
the  cases  which  have  been  cited,  and  cer- 
tainly it  is  impossible  to  say  that  the  law 
is  at  present,  as  established  by  those  cases, 
in  a  state  which  enables  any  one  precisely 
to  determine  what  the  decision  in  the  pre- 
sent case  will  be.  There  are  very  strong 
authorities  in  support  of  the  plaintiff's  pro- 
position, and  these  are  cases  which  appe^ 
to  me  to  be  quite  irreconcileable  with  the 
principle  as  laid  down  in  those  cases.  No 
doubt  the  more  modem  cases  are  in  favour 
of  the  plaintiff;  Bateson  v.  Green  is  the 
one  which  stands  the  strongest  against 
him,  not  professedly  overruled  in  any  of 
the  cases,  but  attempts  made,  which  was 
very  often  done,  and  perhaps  not  always 
productive  of  good  when  the  attempt  is 
made,  unless  it  was  really  capable  of  being 
shewn— attempts  made  to  reconcile  that 
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decision  with  the  other  decisions  to  which 
the  Courts  have  come  ;  but  I  find  these  very 
contrary  decisions,  and  I  find  the  well- 
known  and  established  rule  of  copyhold 
law,  that,  in  the  case  of  opening  mines,  and 
in  the  case  of  timber,  at  least,  there  is  no- 
rthing inconsistent  in  a  custom  which  dero- 
gates from  the  grant.  It  is  quite  impos- 
sible to  say,  in  the  case  of  the  common  and 
ordinary  copyhold  grant  of  land,  with  a 
reservation  of  right,  nothing  specific  pass- 
ing between  the  parties — it  is  impossible 
to  say  that  the  custom  to  enter  on  the 
land  and  cut  down  all  trees,  is  not  a  dero- 
gation of  the  grant.  If  you  look  at  the 
nature  of  the  grant  and  the  terms  used  in 
the  grant,  it  is  the  custom  which  over-rides 
the  grant,  and  the  grant  is  taken  subject  to 
the  custom :  there  is  nothing  inconsistent 
with  it,  unless  there  be  something  unrea- 
sonable, and  therefore  illegal,  in  the  cus- 
tom. There  is  nothing  inconsistent,  be- 
cause you  must  read  the  grant  with  the 
supposed  reservation  of  that  which  is  the 
custom  of  the  manor ;  and  it  is  perfectly 
well  established,  a  custom  is  good  which 
authorizes  the  lord  to  come  on  his  copy- 
hold tenant's  land  to  open  a  shafl  and  work 
a  mine :  it  may  be  destruction  to.the  copy- 
hold tenant,  but,  if  the  custom  is  proved, 
the  custom  is  good  ;  and  it  is  a  good  cus- 
tom for  the  lord,  afler  having  granted  land 
with  the  timber  growing  on  it,  to  enter  on 
the  land  and  cut  down  the  timber.  If  there 
is  no  custom,  neither  landlord  nor  tenant 
can  cut  the  timber  ;  if  there  be  a  custom 
in  favour  of  either  the  one  or  the  other,  the 
right  exists,  and  the  law  will  protect  the 
exercise  of  that  right.  As  a  general  pro- 
position, therefore,  that  there  can  be  no 
custom  which  derogates  from  the  grant,  I 
apprehend  all  the  authorities,  and  the  well- 
known  law  on  the  subject  of  timber  and 
mines,  shew  the  principle  cannot  be  carried 
to  that  extent.  Bateson  V.  Green  undoubt- 
edly carries  it  considerably  further. 

In  that  state  of  the  law,  I  find  the  his- 
tory of  these  manorial  rights  to  be,  as  far 
as  the  affidavits  carry  back  the  history  of 
them,  that  those  rights  have  been  univer- 
sally exercised :  they  have  been  disputed 
and  complained  of,  but  exercised.  The 
workings  continued :  no  doubt  it  is  the  in- 
terest of  the  lord,  as  far  as  he  can,  to  carry 
on  his  works  without  damage  to  the  sur- 


face ;  because,  if  he  is  to  make  compensation 
to  the  copyhold  tenants  for  the  damage  done 
to  the  surface,  it  is  obvious  he  is  damaging 
himself  by  exposing  himself  to  the  liability 
of  making  compensation:  but  that  there 
has  been  a  long- continued  custom  of  work- 
ing the  mines  without  regard  to  the  injury 
done  to  the  surface,  seems  to  be  clear  from 
the  state  of  the  evidence  on  the  affidavits 
in  this  case. 

Well,  then,  in  addition  to  that,  I  have 
what  appears  to  me  to  be  a  ground  on 
which  I  may  safely  proceed,  and  am  bound 
to  act ;  namely,  I  find,  in  Paddock^ s{\)  ac- 
tion, the  third  plea,  stating  the  lord's  right 
to  enter  on  the  copyhold  land,  and  to  work 
under  the  copyhold  land,  in  an  action  of 
tort,  in  which  the  copyholder  complained 
that  the  lord  had  acted  illegally,  and  had 
done  that  which  he  was  not  justified  in 
doing,  by  so  working  his  mine  as  to  create 
injury  to  the  surface.  The  lord,  by  the 
fourth  plea,  does  not  dispute  the  fact,  but 
says  : — "  I  had  a  right  to  do  it ;  I  had  a 
right  to  work  the  mine  properly,"  or  what- 
ever the  word  may  be;  "and  I  had  a  right 
to  do  you  damage,  but  I  am  bound  to  make 
you  compensation."  Now  that  is  the  pro- 
position raised  by  that  plea,  in  an  action  of 
tort ;  it  is  not  an  action  in  which  the  tenant 
is  claiming  what  has  become  due  to  him  for 
the  amount  of  damage  done  to  his  property, 
but  it  is  an  action  in  which  the  lord  is  jus- 
tifying and  asserting  that  he  had  a  legal 
right  to  do  that  which  he  h^s  done,  admit- 
ting the  act  done  had  caused  damage  to 
the  plaintiff.  On  that  plea  so  stating  the 
right,  the  jury  have  found  a  verdict  for  the 
defendant ;  and  that  is,  at  this  moment,  the 
subject  of  discussion  before  a  court  of  law 
as  to  what  judgment  is  to  be  entered  on 
the  action  in  which  that  verdict  is  found. 

I  have,  therefore,  a  eustom  established, 
of  a  pretty  long  duration  ;  I  have  the  ver- 
dict of  a  jury,  in  favour  of  the  lord's  pro- 
position, that  he  has  the  right.  Then  the 
question  comes,  am  I  in  that  ^tate  of  evi- 
dence of  the  right  to  prevent  the  lord  from 
exercising  what  he  claims  to  be  his  right, 
upon  the  ground  that  the  exercise  of  that 
right  will  do  what  in  the  contemplation  of 
this  Court  is  called  irreparable  damage^ — 
namely,  leading  to  the  destruction  of  that 

( 1 )  This  was  an  action  recently  b  roarht  against 
the  defendant  by  another  copyholder  of  Uiis  manor. 
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whicli  is  the  subject-matter  of  the  suit  ?  In 
that  state  of  circuinstances,  I  also  have  this 
course  of  conduct  on  the  part  of  the  plain- 
tiff. In  the  year  1 839  the  level  was  made. 
No  doubt  it  would  be  for  the  defendant  to 
shew  the  circumstances,  which,  he  might 
contend,  would  deprive  the  plaintiff  of  the 
right  to  the  interposition  of  this  Court.  I 
do  not  find  any  such  case  is  made  by  the 
affidavits,  because  the  dates  are  not  given 
on  which  the  various  transactions  took 
place  which  have  given  rise  to  the  present 
question ;  but  I  find,  from  the  plaintiff's 
own  shewing,  that  in  1839  the  level  was 
made.  That  might  have  been  made  for  other 
purposes,  in  which  the  plaintiff  might  not  be 
interested;  but,  without  giving  any  date, 
the  plaintiff  states  that,  from  that  level, 
the  workings  have  continued,  in  the  pro- 
gress towards  his  house,  at  a  considerable 
distance,  undoubtedly,  at  the  commence- 
ment— I  think  sixty-seven  yards  at  the 
commencement — gradually  proceeding  to- 
wards his  house ;  and  that,  within  a  certain 
space  of  time,  the  works  have  approached 
within  a  certain  ascertained  number  of 
yards  from  his  house,  and  the  consequence 
of  which  has  been  injury  to  those  houses 
under  which  the  workings  have  been  car- 
ried. It  is  only  of  late  that  they  have  ap- 
proached near  to  his  house,  and  it  is  only 
of  late,  therefore,  that  any  damage  has  been 
sustained  by  the  houses  near  to  his  house. 
But  from  the  moment  that  the  workings 
were  commenced  from  the  level  in  the  di- 
rection of  the  plaintiff's  houses,  which  was 
in  October  1839,  I  must  assume —for  the 
contrary  is  not  stated,  but,  on  the  contrary, 
it  is  stated  that  where  those  houses  ex- 
isted under  which  the  working  has  been 
carried  on,  damage  has  been  sustained — 
that  from  the  time  when  the  workings  com- 
menced in  the  direction  of  the  plaintiff's 
house,  at  least,  he  had  this  notice,  there 
was  every  probability  at  least  that  the  work- 
ing, if  continued,  would  bring  him  in  con- 
tact with  the  assertion  of  the  lord's  right, 
and  therefore  make  it  necessary  for  him  to 
apply  for  protection  or  compensation  for 
the  damage  done.  He  then  states— but 
there  is  no  date  given,  and,  therefore,  very 
little  effect  is  to  be  given  to  that — he  is 
informed  that  there  is  another  level  in- 
tended to  be  run  near  his  house,  which 
will,  of  course,  expose  him  to  considerable 


injury.  There  is  no  date  given  to  that, 
but,  from  the  time  the  workings  com- 
menced from  the  level,  it  is  quite  obvious 
he  had  at  least  reason  to  know  that,  in  the 
process  of  time,  the  workings  would  come 
towards  his  house,  and,  therefore,  there 
was  the  probability  of  creating  damage. 
Then  no  application  is  made ;  no  com- 
plaint made  till  the  time  when  the  workings 
have  approached  so  near  his  house  that  it  is 
quite  impossible  to  grant  an  injunction, 
which  must  continue  till  the  legal  right  is 
ascertained,  without  imposing  considerable 
difficulty  upon,  and  causing  destruction  to, 
the  lord's  works. 

Under  these  circumstances,  it  is,  I  have 
to  consider  whether,  according  to  the  pro- 
per mode  of  applying  the  jurisdiction  of 
this  Court  to  questions  of  this  sort,  the 
injunction  ought  to  be  granted.  I  pay  no 
regard  whatever  to  what  has  been  urged 
before  me,  as  to  an  equity  supposed  to 
exist  not  against  the  plaintiff,  but  against 
some  persons  who  are  supposed  to  have 
subscribed  to  the  expenses  of  the  plain- 
tiff's suit,  I  can  only  decide  it  as  between 
the  plaintiff  and  the  defendant ;  and  if  the 
defendant  has  not  an  equity  to  exclude  the 
plaintiff  from  his  right  to  the  injunction,  he 
cannot  borrow  it  from  some  other  persons 
who  may  have  subscribed  to  assist  the 
plaintiff  in  asserting  his  right.  Neither 
can  I  look  at  the  case  which  has  been  urged 
on  the  part  of  the  plaintiff,  of  this  being 
under  a  town,  and  therefore  involving  the 
interest  of  a  number  of  persons.  I  have 
no  persons  before  me  but  the  plaintiff  and 
the  defendant,  and  I  must  dispose  of  the 
case  on  the  case  raised  by  them,  without 
reference  to  how  far  it  may  affect  others. 
If  other  persons  have  a  similar  case,  they 
may  assert  it,  and  they  will  receive  the 
attention  due  to  their  case  ;  but  I  cannot 
depart  from  the  rule  of  this  court,  because 
other  persons  may  be  interested  in  the 
result  of  a  contest,  which,  before  me,  is 
merely  a  contest  between  the  plaintiff  and 
the  defendant. 

Now  under  these  circumstances,  seeing 
the  state  in  which  the  law  appears  to  stand, 
and  the  state  in  which  the  decisions  appear 
to  be,  without  expressing  any  opinion  on 
it,  and  considering  that,  by  granting  the 
injunction,  I  shall  be  stopping  the  working 
of  a  mine,  a  thing  which,  of  all  others,  this 
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Court  is  most  averse  to  do,  (though  it  may, 
under  certain  circumstances,  be  compelled 
to  do  it,)  not  only  from  the  great  injury 
which,  if  the  Court  turns  out  to  be  wrong, 
it  is  imposing  on  the  parties  working  the 
mine,  considering  the  great  expense  neces- 
sarily incurred,  and  the  great  loss  sustained 
by  the  party  claiming  the  right  to  work  the 
mine  ;  and,  on  the  other  hand,  the  nature 
of  the  injury  which  the  plaintiff  may  sus- 
tain if  he  turns  out  to  be  right — I  have  to 
consider  whether,  balancing  the  question 
between  these  two  parties,  and  the  extent 
of  inconvenience  likely  to  be  sustained  by 
the  one  and  the  other,  it  is  a  proper  exer- 
cise of  the  jurisdiction  of  this  Court,  to 
grant  the  injunction  or  to  withhold  it. 
Now  by  withholding  it  I  certainly  may  ex- 
pose the  plaintiff  not  only  to  damage,  but  to 
an  injury  and  a  wrong ;  by  granting  it,  in  the 
same  way,  I  am  exposing  the  defendant  to 
what,  in  the  event  of  my  turning  out  not 
to  be  right  in  the  view  I  take  of  Uie  rights 
of  the  parties,  ¥rill  be  exposing  him  to  a 
very  great  injury  and  injustice,  which  will 
be  irreparable.  The  plaintiflTs  injury,  if 
he  sustained  it  and  ought  not  to  have  sus- 
tained it,  will  be,  to  a  great  extent  at  least, 
capable  of  reparation:  it  is  a  mere  question 
of  the  value  of  the  property,  which  may  be 
CQxnpensated  ;  whereas,  by  no  possibility, 
can  the  injury  if  done  to  the  lord  be  com- 
pensated, if  he  is  prevented,  for  a  consi- 
derable length  of  time,  from  working  the 
mine  which  he  claims  to  be  his  property, 
and  which,  in  a  certain  event,  may  turn  out 
to  be  his  property,  to  the  full  extent  for  which 
he  claims  the  right.  But  though  I  think  I 
should  be  deciding  against  the  proper  ex- 
ercise of  the  jurisdiction  of  this  Court  in 
stopping  the  mine  at  this  moment,  I  cer- 
tainly have  a  right  to  put  the  parties  in  a 
position  which  will  enable  them,  at  the 
earliest  possible  moment,  to  have  this  ques- 
tion of  law  decided  between  them  :  and  as 
Lord  Eldon  said  in  Grey  v.  the  Duke  of 
Northumberland^  the  parties  declining  to 
bring  their  alleged  rights  to  a  legal  deci- 
sion, would  itself  furnish  a  ground  which 
would  influence  the  decision  of  this  Court 
in  the  administration  of  the  equity  appli- 
cable to  their  rights.  I  propose,  therefore, 
to  discbarge  the  Master  of  the  Rolls'  order 
dismissing  the  motion ;  and  I  propose  to 
order  that  this  motion  should  stand  over, 


the  plaintiff  undertaking  to  bring  an  action, 
to  be  tried  at  the  next  assizes  for  the 
county  of  Stafford,  the  defendant  for  that 
purpose  admitting,  which  I  understand  he 
has  always  been  ready  to  do,  for  the  pur- 
pose of  trying  the  right,  that  damage  has 
been  done  by  his  working  the  mines.  That 
will  enable  the  parties  to  bring  the  case 
before  me  again  during  the  sitting  of  the 
Court.  It  may  be  that  the  result  of  the 
action  may  enable  me  to  dispose  of  it.  It 
may  be,  and  probably  will  be,  that  some 
question  of  law  may  be  reserved,  which, 
will  not  enable  me  to  dispose  of  it.  At  all 
events,  I  shall  have  the  opportunity  of 
seeing  what  the  case  is  after  the  trial.  I 
think  that  will  be  the  most  speedy  way  of 
ascertaining  the  rights  of  the  parties,  and 
enabling  me  more  satisfactorily  to  deter- 
mine on  those  rights,  than  anything  I  can 
no^  do. 


Ml.}  ^" 


re  BRiDOE. 


L.C. 

July  1 9 ;  Aug. 

Lunacy — Inquisition —  Traverse. 

It  is  a  maUer  of  right  for  a  party  fouttd 
to  he  of  unsound  mind,  on  the  commission  of 
lunacy,  to  traverse  the  inquisition, 

A  petition  was  presented  to  the  Lord 
Chancellor  by  a  party  who,  on  inquisition, 
had  been  found  to  be  of  unsound  mind, 
praying  liberty  ta  traverse  the  inquisition. 

It  appeared  from  the  affidavits,  that  the 
party  was  perfectly  sane  on  every  subject 
except  one,  in  which  he  insisted  that  a 
lady  had  placed  1 80,000/.  in  the  Bank  of 
England  for  his  use. 

Mr.  Rogers  and  Mr.  Kyle,  in  support  of 
the  petition,  insisted,  that  the  application 
was  of  course,  and  must  be  granted  as  a 
matter  of  right,  and  cited — 

Ex    parte     fVragg,  Ex  parte   Feme^ 

5  Yes.  450 ;  and     • 
Ex  parte  Ward,  6  Ves.  579. 
Also  the  following  acts  of  parliament 
relative  to  the  right  of  traverse  : — 

17  Edw,  %.  c.  10. 

2  &  d  Edw.  6.  c.  8.  8<  6. 

18  Hen.  S.  c.  6. 
6  Geo.  4.  c.  53. 
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By  statute  2  &  3  Edw.  6.  c.  8.  s.  6,  it 
is  provided,  "  That  if  any  person  shall  be 
untruly  found  lunatic  or  idiot,  every  person 
and  persons  aggrieved  by  such  office  or 
inquisition,  shall  and  may  have  his  or  their 
traverse  to  the  same  immediately,  or,  at 
his  or  their  pleasure,  and  proceed  to  trial 
therein,  and  have  like  remedy  and  advan- 
tage as  in  other  cases  of  traverse  upon 
untrue  inquisitions  or  offices  found."  By 
statute  6  Geo.  4.  c.  53.  it  is  enacted,  "  that 
where  any  person  shall  be  desirous  of  tra- 
versing any  inquisition  of  lunacy,  a  petition 
for  that  purpose  shall  be  presented  to  the 
Lord  Chancellor  within  three  calendar 
months  from  the  return  of  such  inquisition, 
who  is  required  to  hear  and  determine  the 
same."  The  statute  then  proceeds  to  limit 
the  time  within  which  the  party  traversing 
shall  proceed  to  trial ;  and  the  2nd  section 
enacts,  "  that  in  case  the  parties  traversing 
do  not  duly  proceed,  they  shall  be  deprived 
of  the  right  of  traverse,  unless  the  Lord 
Chancellor  shall  think  fit  to  order  other- 
wise, on  application  made  to  him."  The 
Srd  section  of  the  same  act  provides, 
''that  it  shall  be  lawful  for  the  person 
intrusted  as  aforesaid,  if  he  shall  be  dissa- 
tisfied with  the  verdict  to  be  returned  upon 
aay  such  traverse,  to  order  one  or  more 
new  trial  or  trials  thereon,  as  to  him  shall 
seem  meet;  and  as  is  usual  in  cases  of 
issues  directed  by  the  Court  of  Chancery." 

Mr,  Wakefield  and  Mr,  Romilly^  contr4, 
contended,  that  the  right  to  traverse  was 
not  a  matter  of  course,  and  that  to  entitle 
him  to  traverse,  the  applicant  must  shew 
some  error  in  the  inquisition,  the  Lord 
Chancellor,  and  not  the  lunatic,  being  the 
proper  judge  of  the  finding  of  the  jury ; 
that  if  the  party  had  a  right  to  traverse 
the  inquisition  as  of  course,  it  was  unne- 
cessary to  present  a  petition  to  the  Lord 
Chancellor;  that  it  was  impossible  for  any 
set  of  persons  to  pronounce  the  applicant 
capable  of  managing  his  own  affairs,  who 
did  not  know  what  they  were,  and  who 
laboured  under  such  an  extraordinary  de- 
lusion as  that  already  stated ;  and  they 
cited  the  following  cases : — 
A.D.  1743.  Ex  parte  RohertB^fi  Atk.  5. 
1744.  In   Ex  parte  Barnsley^  ibid.   184, 

leave  to  traverse  was  refused. 
1787.  In  Ex  parte  Fust,  1  Cox,  418,  Lord 

Thurlow  said,  "  If  this  Court  has  a  dis- 


cretion, which  I  believe  it  has,  in  respect 
of  permitting  this  inquisition  to  be  tra- 
versed, great  care  should  be  taken  in 
the  exercise  of  that  discretion;'*  and  the 
traverse  was  refused  by  his  Lordship. 

1800.  In  Ex  parte  fVrag^f  Ex  parte 
Feme,  5  Ves.  450,  Lord  Loughborough 
said,  '*  All  I  can  do  is  to  allow  the  tra- 
verse ;  I  think  it  is  of  right,  it  is  matter 
of  right  at  law." 

1815.  In  Ex  parte  Sherwood  and  Margary, 
19  Ves.  280,  Lord  Eldon  said,  «*The 
private  examination,  for  the  purpose  of 
the  traverse,  is  merely  to  satisfy  me  that 
it  is  the  wish  of  the  party  to  exercise 
the  right  to  traverse,  which,  as  Lord 
Loughborough  observes  in  Ex  parte 
Feme,  I  cannot  refuse." 

1 807.  In  Ex  parte  Ludlam,  2  Collinson  on 
Lunacy,  114,  petition  to  traverse — Lord 
Erskine. 

1808.  In  Ex  parte  Ludlam,  ibid.  167,  peti- 
tion to  traverse — Lord  Eldon. 

In  Ex  parte  Ludlam,  ibid.  1 72,  order 

for  money,  on  appplication  of  counsel. 
In  Ex  parte  Ludlam,  ibid.  230,  order 


rescinding  an  order,  on  application  of 
counsel. 
1760.  In  Ex  parte  William  Glyn,  B.  5,  No. 
50,  the  21st  of  April  1760,  Lord  North- 
ington,  a  petition  was  presented  by  the 
lunatic  for  leave  to  traverse ;  and  the 
order  was  made  in  the  affirmative.  The 
petition  of  the  lunatic  was  dated  the 
31st  of  March  1762,  stating,  that  the 
traverse  was  not  tried  for  want  of  special 
jurors,  and  praying  that  it  might  be  tried 
at  bar  of  the  King's.  Bench ;  but  the 
application  was  dismissed,  without  pre- 
judice to  a  new  application. 

1802.  In  re  John  Cresset  Pelham,  B.  18, 
No.  153,  the  22nd  of  November  1802. 

In  Ex  parte  Wm.  Ward^  a  petition 

for  leave    to  traverse  was   dismissed, 
without  costs. 

1803.  In  re  Holy  land,  B.  19,  No.  86,  the 
10th  of  August  1803,  there  was  a  peti- 
tion presented  by  the  lunatic  for  a  super- 
sedeas, which  was  dismissed. 

18:^3.  In  re  Saumarez,  B.  44,  No.  63, 
December  1 823,  was  the  case  of  petition 
by  the  lunatic  and  his  wife,  for  the  com- 
mission to  be  superseded,  or  for  leave  to 
traverse,  and  the  petition  was  dismissed. 

1 825.  In  re  Thomas  Millsom,  B.  46,  No.  30, 
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the  ]Oth  of  February  1825,  a  petition 
was  presented  by  the  lunatic  to  super- 
sede the  commission,  or  for  leave  to 
traverse.  On  the  7th  of  December,  an 
order  was  made  restraining  Thomas 
Clements  from  acting  as  committee ;  and 
on  the  11th  of  December,  a  petition 
was  presented  by  Clements  that  he  might 
be  approved  of  as  committee.  On  the 
10th  of  February  1825,  the  order  was 
made,  that  Clements  should  act  as  com- 
mittee in  the  interim  ;  and  Clements  ' 
was  ordered  to  produce  T.  Millsom  to 
the  Chancellor,  on  Saturday,  the  12th 
instant. 
1827.  In  re  Thomas  Millsom,  B.  50,  No. 
13d,  the  28th  of  April  1827,  a  petition 
was  presented  by  Clements,  stating, 
that  on  the  1 2th  of  February  1825,  Cle- 
ments had  produced  the  lunatic  to  the 
Chancellor,  when,  as  Clements  under- 
stood, the  Chancellor  expressed  himself 
satisfied  of  the  lunatic*8  unsoundness; 
and  on  the  20th  of  March  1825  the 
lunatic  died  ;  but  there  was  no  entry  of 
what  passed  on  the  12th  of  February 
1825. 

Previously  to  his  Lordship  delivering 
his  judgment  in  this  case,  he  desired  that 
the  petitioner  might  be  produced  to  him, 
and  the  petitioner  had  accordingly  an  in- 
terview with  his  Lordship. 

The  Lord  Chancellor. — This  is  a  dis- 
tressing case,  and  nothing  could  be  more 
rational  than  the  applicant  was  when  he 
appeared  before  me.  If  a  party  be  sane  on 
all  points  but  one,  he  must  be  reported  to 
be  non  compos  mentis^  and  cannot  possibly 
be  said  to  be  of  sane  mind;  and  if  this  were 
a  case  in  which  all  the  friends  of  the  plain- 
tiff could  agree  on  making  due  provision 
for  him,  it  would  certainly  be  right  to  place 
him  under  proper  protection.  As  regards 
the  traverse,  three  of  the  jury  expressed 
an  opinion  in  favour  of  the  sanity  of  the 
petitioner,  but  the  majority  of  the  jury 
entertained  a  contrary  opinion  ;  and  after 
perusing  the  evidence  given  before  the  jury, 
I  am  surprised  that  any  difference  at  all 
could  arise  on  the  question.  Owing  to  the 
opinion  of  the  dissentient  jurymen,  the 
party  is  deliberately  anxious  to  be  allowed 
to  traverse  the  inquisition.  In  all  cases  the 


state  of  mind  must  be  beyond  all  doubt, 
and  every  care  should  be  taken  that  the 
party  be  not  placed  under  unnecessary 
restraint  during  the  investigation.  The 
right  to  traverse  was  originally  given  at  a 
time  when  the  Crown  was  in  the  habit  of 
seizing  the  lands  of  a  party  found  nam 
compos  mentis  to  its  own  use,  and  the  law 
remains  unchanged ;  but  the  necessity  for 
applying  for  a  traverse  is  in  these  dayk 
less  pressing.  However,  the  protection 
to  be  afforded  by  leave  to  traverse  the 
inquisition  is  not  to  be  allqwed,  except 
with  the  permission  of  the  Great  Seal ;  the 
enactments  on  the  subject  before  roe  are 
positive  ones,  but  they  all  proceed  on  the 
ground  of  the  necessity  of  affording  pro- 
tection to  the  subject.  The  authorities 
are  balanced  :  Lord  Hardwicke  and  Lord 
Thurlow  beingof  opinion,  thatit  wasdiscre- 
tionary  with  the  Great  Seal  to  give  permis- 
sion to  traverse  the  inquisition,  and  Lords 
Loughborough  and  Eldon  deciding  to  the 
contrary.  The  opinion  of  Lord  Hardwicke 
is  evidenced  by  the  cases  of  Ex  parte  RoberU 
and  Ex  parte  Bamsley ;  and  that  of  Lord 
Thurlow,  in  Ex  parte  Fust.  In  Ex  parte 
Feme,  Lord  Loughborough  speaks  of  the 
right  to  traverse  as  of  course  ;  and  in  Ex 
parte  fVard,  Lord  Eldon  says,  the  appli- 
cation in  Ex  parte  Bamsley  being  on  the 
part  of  a  stranger.  Lord  Hardwicke  re- 
fused it,  because  the  application  ought  to 
have  been  on  the  part  of  the  individual  him- 
self, who  was  the  subject  of  the  inquisition. 
In  Ex  parte  Sherwood  and  Margary^  Lord 
Eldon  held,  that  the  traverse  was  one  of 
right.  1 1*1  did  not  entertain  a  strong  inclina- 
tion in  favour  of  the  right  to  challenge  the 
finding  of  the  jury,  I  -am  bound,  where  so 
much  doubt  is  raised,  to  stand  on  the  latest 
opinions  on  the  subject,  especiaUy  when  it 
is  recollected  that  they  are  the  decisicms 
of  such  great  men  as  Lords  Loughborough 
and  Eldon.  I  think  myself  bound  to  ob- 
serve, that  in  the  case  before  me,  I  cannot 
conceive  that  any  other  jury  will  arrive  at 
a  different  verdict  to  that  already  returned ; 
and  the  fact  of  the  applicant's  property 
being  so  small,  and  inadequate  to  meet  the 
many  expenses  that  must  be  necessarily 
incurred  in  the  further  investigation,  makes 
the  case  the  more  painful  in  its  nature. 
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PAGE  V,  ADAM. 


M.R. 
Mar. 
July 

Vendor  and  Purchaser — Specific  Perform^ 
ance — Annuities.  , 

A  testator  gave  and  devised  all  his  estate, 
real  and  -personal,  to  C  absolutely^  subject 
to  the  payment  of  debts,  legacies,  and  annui' 
ties,  C,  contracted  for  the  sale  of  part  of 
the  devised  estates: — Held^  that  as  debts 
were  charged  upon  the  estate,  C,  could  make 
a  good  title  to  the  purchaser,  without  the 
concurrence  of  the  annuitants, 

William  George  Adam,  the  late  Ac- 
countant General  of  the  Court  of  Chan- 
cery, made  his  will,  dated  the  1 9th  of  June 
1837,  and  thereby  gave  all  his  property, 
both  real  and  personal,  to  his  brother  Sir 
Charles  Adam,  his  heirs,  executors,  admi- 
nistrators, and  assigns,  subject  to  the  pay- 
ment of  all  his  debts,  funeral  expenses,  and 
legacies;  and  also,  subject  to  several  an- 
nuities, which  Mr.  Adam  gave  by  his  will 
to  certain  parties  for  their  lives ;  and  he 
appointed  Sir  Charles  Adam  executor  of 
his  will. 

Afler  the  death  of  W.  G.  Adam,  and  on 
the  26th  of  July  1839.  Sir  Charles  Adam 
sold  part  of  his  brother's  estate,  situate 
near  Richmond,  in  Surrey,  by  public 
auction,  to  the  plaintiff. 

When  the  abstract  of  title  was  returned 
by  the  purchaser's  solicitor,  he  stated,  that 
as  the  will  gave  the  property  charged  with 
debts,  annuities,  and  legacies,  sali9factory 
evidence  must  be  given  of  their  discharge. 
The  vendor  insisted,  that  as  the  testator's 
estates  were  charged  with  the  payment  of 
debts,  he  was  not  bound  to  procure  releases 
of  the  annuities. 

By  the  fidh  condition  of  sale,  it  was 
provided,  that  if  any  objections  to  the  title 
were  not  removed  by  a  time  mentioned  in 
the  condition,  the  vendor  should  be  at 
liberty  (by  notice  in  writing,  to  be  delivered 
to  the  purchaser  or  his  solicitor)  to  put  an 
end  to  the  contract  for  sale. 

The  purchaser  prepared  deeds  of  con- 
veyance and  of  release  of  the  annuities  ; 
but  the  vendor's  solicitor  insisted,  that  as 
the  debts  of  the  testator  were  charged  upon 
the  estate,  the  vendor  could  make  a  good 
title  without  the  concurrence  of  the  annui- 


tants, some  of  whom  were  under  disability. 
The  purchaser  refused  to  waive  this  point, 
and  the  vendor  then  gave  him  notice,  that 
under  the  fifth  condition  of  sale,  he  put 
an  end  to  the  contract.  The  purchaser 
thereupon  filed  this  bill  for  the  specific 
performance  of  the  agreement  for  sale. 

It  was  admitted  by  the  answer,  that  the 
testator's  personal  assets  were  more  than 
sufficient  to  pay  all  his  debts. 

Mr.  Pemberton,  Mr,  George  Turner,  and 
Mr,  Miller,  for  the  plaintiff,  contended, 
that  the  object  of  charging  an  annuity 
upon  land  was,  that  the  annuitant  might 
always  have  the  land  to  resort  tp.  If  debts 
and  legacies  were  charged  upon  land,  the 
sale  of  the  land  might  be  supposed  to  be 
made  for  the  purpose  of  paying  olf  the  in- 
cumbrances ;  but  that  a  sale  of  land  charged 
with  annuities,  was  prima  facie  an  injury 
to  the  annuitant.  The  consent,  therefore, 
of  the  annuitant  ought  to  be  obtained,  and 
a  release  given  of  the  land  from  the  an- 
nuity. With  regard  to  the  advantage 
which  the  defendant  attempted  to  take  of 
the  conditions  of  sale,  by  giving  notice  that 
he  should  put  an  end  to  the  contract,  the 
vendor  would  not  be  allowed  to  adopt  such 
a  course,  unless  that  which  was  required  by 
the  purchaser  was  unreasonable,  and  the 
vendor  could  not  comply  with  it. 

Mr,  Loftus  Wigram  and  Mr,  Long,  for 
the  defendant,  insisted,  that  the  charge  of 
debts  upon  the  land,  rendered  it  quite 
unnecessary  for  the  purchaser  to  have  a 
release  from  the  annuitants  ;  and,  that  as 
he  persisted  in  his  demand  that  the  annui- 
tants shpuld  be  made  parties,  the  vendor 
was  entitled  to  put  an  end  to  the  contract, 
by  virtue  of  the  condition  of  sale,  and  that 
the  objection  of  the  purchaser  was  an 
objection  to  the  title,  and  not  merely  a 
question  of  conveyance, 
ilfr.  Pemberton  replied. 
The  following  authorities  were  referred 
to: — 

Roberts  v.  IVyatt,  2  Taunt.  268. 

Elliott  V.  Merriman,  Barn.  82. 

Bonney  v.  Ridgard,  cited  in  2    Bro. 
C.C.  438. 

Shaw  V.  Borrer,  1  Keen,  559 ;  s.  c.  5 
Law  J.  Rep.  (n.s.)  Chanc.  364. 

Wynn  v.  Williams,  5  Ves.  1 30. 

Omerod  v.  Hardman,  ibid.  722. 

Jenkins  v.  Hiles,  6  Ves.  653. 
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Costigan  v.  Hastier ,  2  Sch.  &  Lef.  166. 
Johnson  v.  Kennelt,  6  Sim.  384  ;  s.  c. 

5  Myl.  &  K.  627. 

Eland  v.  Eland,  1   Beav.  235 ;  s.  c.  8 
Law  J.  Rep.  (n.s.)  Chanc.  289. 

Hobson  V.  Belly  2  Beav.  17  ;  8.  c.  8  Law 
J.  Rep.  (n.s.)  Ch.  Ji4l. 

Lewis  V.  Loxam,  1  Mer.  179. 

Southby  V.  //ii«.  2  Myl.  &  Cr.  207. 

Rede  V.  Fair,  6  Mau.  &  Selw.  121. 

Waikins  v.  Cheek,  2  Sim.  &  Stu.  199. 

Aylett  V.  ^*A/ofi,  1  Myl.  &  Cr.   105  ;- 
8.  c.  5  Law  J.  Rep.  (n.s.)  Chanc.  71. 

Messenger  v.  Andrews,  4  Rus8.  478. 

Spackman  v.  Timbreli,  8  Sim.  253  ;  s.  c. 

6  Law  J.  Rep.  (n.s.)  Chanc.  147. 
2  Preston  on  Abstracts,  220. 

Co.  LitL  290,  6,  Harg.  note. 

The  Master  of  the  Rolls  (after  stating 
the  case.)— The  only  question  before  the 
defendant  gave  notice  to  annul  the  con- 
tract was,  -whether  the  concurrence  of 
the  annuitants  or  a  release  from  them,  was 
necessary  to  give  a  good  title  to#he  pur- 
chaser. The  will  of  Mr.  Adam  charged 
the  whole  of  the  estates  with  the  payment 
of  his  debts,  and  with  the  payment  of  the 
annuities  given  by  his  will.  It  is  admitted 
that  if  the  will  had  charged  the  real  estate 
with  the  payment  of  his  debts  and  pecu- 
niary legacies  only,  the  purchaser  would, 
in  the  absence  of  special  circumstances, 
have  been  discharged  from  any  obligation 
to  look  to  the  application  of  the  purchase- 
money.  But  it  is  said,  first,  that  there  are 
special  circumstances  to  shew  that  a  sale 
of  this  estate  was  not  required  for  the 
payment  of  debts ;  and  secondly,  that 
annuity  legacies  are  different  from  others, 
and  being  intended  to  be  charges  on  the 
estate,  the  lands  must  be  liable  in  the  hands 
of  a  purchaser.  I  do  not  think  that  there 
are,  in  this  case,  any  special  circumstances 
to  take  the  case  out  of  the  common  rule. 
The  rule  as  to  the  exoneration  of  a  pur- 
chaser from  the  liability  to  look  to  the 
application  of  the  purchase* money,  was 
stated,  by  Lord  Lyndhurst  to  be  applicable 
to  the  state  of  things  at  the  lime  of  the 
testator^s  death;  and  the  particular  ar- 
rangement made  by  the  executor  for  the 
payment  of  the  debts.  The  time  when 
they  may  be  paid,  or  the  funds  out  of 
which  they  may  be  paid  in  the  first  in- 


stance, does  not  appear  to  roe  to  vary  the 
effect  of  the  rule. 

The  question,  therefore,  is,  whether  the 
annuity  legacies  are  different  in  this  respect 
from  mere  pecuniary  legacies^     When  an 
annuity  is  charged  upon  land,  and  there 
is    no  general  charge  of  debts,  it  must 
be  deemed  that  the  land   was  intended 
to  be  a  constant  and  subsisting  security 
for  the  payment  of  the  annuity ;  but,  in 
the   case  of  Elliott  v.  Merrhnan,  it  was 
not  considered,  and  the  case  did  not  re- 
quire  it  to  be  considered,  whether  in  a  case 
where    both    debts   and    annuities   were 
charged,  the  lands  would  be  charged  for 
the  payment  of  the  annuities  in  the  hands 
of  a  purchaser,  from  the  person  whose 
duty  it  was  to  sell,  for   the  payment  of 
debts ;  and  the  opinion  of  Lord  Eldon,  as 
stated  in  a  note  to  Jenkins  v.  HiUs{\\  is, 
that  "  where  a  man  by  deed  or  will  charges 
or  orders  an  estate  to  be  sold  for  payment 
of  debts  generally,  and  then  makes  specific 
dispositions,  the  purchaser  is  not  bound  to 
see  to  the  application  of  the   purchase- 
money  :  it  is  just  the  same  as  if  the  specific 
bequests  were  out  of  the  will."     I  see  no 
reason  to  dissent  from  that  opinion  ;  and 
conceiving  that  an  annuity  legacy  charged 
on  the  estate  is,  in  the  sense  here  used,  a 
specific  disposition,  subject  to  the  payment 
of  debts,  I  do  not  think  that  the  rule  ought 
to  be  departed  from,  owing  to  the  na- 
ture of  the  legacy.    The  reason  for  the  rule 
operates   in    the   same   nianner,  whether 
annuities  or  sums   of  money  are  given ; 
and  it  w.ould  occasion  very  great  difficulty 
if  no  sales  of  estates  for  payment  of  debts 
charged  thereon,  could  take  place  without 
the  authority  of  a  court  of  equity,  if  the 
author  of  the  charge  for  payment  of  debts, 
had  also  charged  the  estate  with  the  pay- 
ment of  legacies,  in  the  form  of  annuities. 
There  are  some  cases  in  which  legacies  of 
annuities  have  not  been  distinguished  from 
others ;  but  as  th^  point  was  not  raised  in 
those  cases,  1  think  they  are  not  to- be  re- 
lied upon  as  authorities.     But  it  appears 
to  me  on  principle,  that  for  this  purpose 
there  is  no  substantial  difference  between 
the  two  kinds  of  legacies.     The  charge  of 
debts  is  general.  The  amount  is  indefinite. 
The  amount  may  exceed  the  whole  value 

(1)  6  Ves.654. 
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of  the  estate.  It  is  the  first  duty  of  the 
executor  and  devisee  of  an  estate  which  is 
subject  to  a  charge,  to  pay  the  debts,  and 
for  that  purpose  he  is  entitled  to  sell.  If 
he  sells,  something  or  nothing  may  be 
left  to  pay  the  annuities.  The  purchaser 
seems  to  have  nothing  to  do  with  this ; 
he  cannot  know  or  ascertain  the  amount  of 
debts,  and  cannot,  if  he  would,  protect  the 
annuitant.  His  title  is  derived  under  an 
authority  to  sell  for  the  payment  of  debts — 
a  purpose  which  is  paramoimt  to  the  pay- 
ment of  annuities ;  and  in  respect  of  the 
debts,  he  is  not  bound  to  inquire.  There 
may  be  some  cases  in  which  Uie  land  being 
charged  with  debts  and  legacies  by  way  of 
annuity,  the  annuitant  may  refuse  to  accept 
any  substitute ;  but  where  the  annuitant  is 
a  mere  volunteer  under  the  will,  and  can 
only  take  subject  to  the  charge  for  debts, 
he  cannot  prevent  a  sale  for  the  payment 
of  debts ;  and  therefore  I  think  the  pur- 
chaser is  not  called  on  to  inquire  whe- 
ther the  executor  and  devisee  act  properly 
when  they  sell  the  estate ;  and  it  is  not 
incumbent  on  him  to  look  to  the  applica- 
tion of  the  purchase-money.  It  therefore 
appears  to  me,  that  in  order  to  shew  a 
good  title,  or  to  procure  a  valid  convey- 
ance, the  defendant  was  under  no  obliga- 
tion to  procure  the  concurrence  of,  or 
obtain  the  release  of  the  annuitants  ;  and  it 
s^ypearingtomethatthe  defendant  had  done 


all  that  was  incumbent  upon  him  to  do,  foi 
the  purpose  of  shewing  a  good  title,  and 
that  the  plaintiff  persevered  in  requiring 
something  more,  which  the  defendant  was 
not  bound  to  do,  I  think  that  the  defendant 
did  not  unreasonably  avail  himself  of  the 
power  given  to  him  by  the  conditions  to 
put  an  end  to  the  contract. 

I  think  that  the  question  was,  as  it  was 
treated  by  the  parties,  a  question  of  title, 
and  not  merely  of  conveyance;  and  1 
should  have  thought  the  notice  to  annul 
the  contract  invalid,  if  tlie  defendant  had 
sought  improperly  to  escape  from  the 
performance  of  the  duty,  which,  he  had 
undertaken  by  his  contract.  But  the  case 
here  is  very  different,  being  in  fact  an  at- 
tempt on  the  part  of  the  purchaser  to  compel 
the  defendant  to  do  more  than  he  was  bound 
to  do.  As  the  defendant  gave  his  notice  to 
annul  the  contract  only  because  the  plaintiff 
insisted  on  a  release  from  the  annuities,  and 
as  the  plaintiff  has,  at  the  bar,  expressed 
his  desire  to  have  a  specific  performance 
of  the  contract,  even  in  the  event  of  the 
question  as  to  the  annuities  being  deter- 
mined against  him,  it  may  be  that  both 
parties  may  now  be  desirous  that  the  pur- 
chase should  be  completed  under  the 
direction  of  the  Court.  If  they  are,  there 
can  be  no  objection  to  giving  directions 
for  that  purpose :  if  they  are  not,  I  think 
that  this  bill  must  be  dismissed,  with  costs. 
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THE  NEW  ORDERS 

FOR  THE  REGULATION  OF  THE  PRACTICE  AND  PROCEEDINGS  OF  THE 

COURT  OF  OHANOBRY. 

Issued  by  the  Lard  High  Chancellor^  St^th  of  August  1841. 


The  Right  Honourable  Charles  Christopher  Lord  Cottenham,  Lord  High  Chancellor  of 
Great  Britain,  by  and  with  the  advice  and  assistance  of  the  Right  Honourable  Henry  Lord  Lang- 
dale,  Master  of  the  Rolls,  doth  hereby,  in  pursuance  of  an  Act  of  Parliament,  passed  in  the  fourth 
year  of  the  reign  of  her  present  Majesty,  intituled  *'  An  Act  for  facilitating  the  Administration  of 
Justice  in  the  Court  of  Chancery,"  and  of  an  Act  passed  in  the  fourth  and  fifth  years  of  Her  pre- 
sent Majesty,  intituled  '*  An  Act  to  amend  an  Act  of  the  Fourth  Year  of  Her  present  Majesty, 
intituled  '  An  Act  for  facilitating  the  Administration  of  Justice  in  the  Court  of  Chancery,'  **  order 
and  direct  in  manner  following ;  that  is  to  say, 


I.  That  there  shall  be  forthwith  prepared  a 
proper  Alphabetical  Book  for  the  purposes  after 
mentioned,  and  that  such  book  shall  be  called  the 
Solicitors'  Book»  and  shall  be  publicly  kept  at  the 
Office  of  the  Six  Clerks,  to  be  there  inspected  with* 
out  fee  or  reward. 

IL  That  every  Solicitor,  before  he  practise  in 
this  Court,  in  his  own  name  solely,  and  not  by  an 
Agent,  whose  name  shall  be  duly  entered  as  after 
mentioned,  and  every  solicitor,  before  he  practise 
as  such  Agent,  shall  cause  to  be  entered  in  the 
Solicitors*  Book,  in  alphabetical  order,  his  name 
and  place  of  business,  or  some  other  proper  place 
in  London,  Westminster,  or  the  Borough  of  South- 
wark,  or  within  two  miles  of  Lincoln's  Inn  Hall, 
where  he  may  be  served  with  writs,  notices,  orders, 
warrants,  rules,  and  other  documents,  proceedings, 
and  written  communications  in  causes  and  matters 
depending  in  this  Court ;  and  as  often  as  any  such 
Solicitor  shall  change  his  place  of  business  or  the 
place  where  he  may  be  served  as  aforesaid,  he  shall 
cause  a  like  ^try  thereof  to  be  made  in  the  Solici- 
tors' Book,  and  that  the  above-mentioned  entries 
shall  be  made  in  such  book  by  the  said  Six  Clerks, 
who  shall  be  entitled  to  a  fee  of  one  shilling  for 
every  such  entrv ;  and  that  the  fund  arising  from 
such  payment  shall  be  applied,  in  the  first  instance, 
in  paying  the  expenses  of  providing  and  keeping 
such  book. 

J II.  That  all  writs,  notices,  orders,  warrants, 
rules,  and  other  documents,  proceedings,  and 
written  communications,  which  do  not  require  per- 
sonal service  upon  the  party  to  be  affected  thereby, 
shall  be  deemed  sufficiently  served  if  such  docu- 
ment, or  a  copy  thereof,  as  the  case  may  be,  shall 
be  left  at  the  place  lastly  entered  in  the  Solicitors' 
Book  by  the  Solicitor  of  such  party  ;  and  if  any 
Solicitor  shall  neglect  to  cause  such  entry  to  be 
made  in  the  Solicitors'  Book  as  is  required  by  the 
Second  Order,  then  the  fixing  up  a  copy  of  any  such 
writ,  notice,  order,  warrant,  rule,  or  other  docu- 
ment, proceeding,  or  written  communication  for 
such  Solicitor  in  the  said  Six  Clerks'  Office,  shall 
be  deemed  a  sufficient  service  on  him,  unless  the 
Court  shall,  under  special  circumstances,  think  fit 
to  direct  otherwise. 

IV.  That  if  any  Solicitor  shall  give  his  consent 
in  writing  that  the  service  of  all  or  any  writs, 
notices,  orders,  warrants,  rules,  or  other  documents 
may  be  made  upon  him  through  the  Post-Office  or 
otherwise,  such  service  shall  be  deemed  sufficient 


if  made  in  such  manner  as  such  solicitor  shall  have 
so  agreed  to  accept ;  but  it  shall  be  competent  for 
any  Solicitor  givinjg  such  consent,  at  any  time  to 
revoke  the  same  by  notice  in  writing. 

V.  That  no  person  shall  be  allowed  to  appear  or 
act,  either  in  person,  by  Solicitor  or  Counsel,  or  to 
take  any  proceedings  whatever  in  this  Court,  either 
as  plaintiff,  defendant,  petitioner,  respondent,  party 
intervening  or  otherwise,  until  an  entry  of  the  name 
of  his  Solicitor  and  his  Solicitor's  Agent,  if  there  be 
one,  or  if  he  act  in  person,  his  own  name  and  ad- 
dress for  service  shall  have  been  made  in  the  Soli- 
citors' Book  at  the  office  of  the  Six  Clerks  ;  but  if 
such  address  of  any  person  so  acting  in  person 
shall  not  be  within  London,  Westminster,  or  the 
Borough  of  Southwark,  or  within  two  miles  of  Lin- 
coln's Inn  Hall,  then  all  services. upon  such  person 
not  requiring  to  be  made  personally,  shall  be  deemed 
sufficient  if  a  copy  of  the  writ,  notice,  order,  warrant, 
rule,  or  other  document  to  be  served,  be  trans- 
mitted to  him  throuffh  Her  Majesty's  Post-Office, 
to  such  address  as  amresaid. 

VI.  That  no  Writ  of  Atuchment  with  proclam- 
ations, nor  any  Writ  of  Rebellion,  be  hereafter 
issued  for  the  purpose  of  compelling  obedience  to 
any  process,  order,  or  decree  of  the  Court 

VII.  That  no  order  shall  hereafter  be  made  for 
a  messenger,  or  for  the  Seijeant-auArms,  to  take 
the  body  of  the  defendant  for  the  purpose  of  com* 
pelling  him  to  appear  to  the  Bill. 

VIII.  That  if  the  defendant,  being  duly  served 
witli  a  subpoena  to  appear  to  and  answer  the  Bill, 
shall  refuse  or  neglect  to  appear  thereto,  the  plain- 
tiff shall,  after  the  expiration  of  eight  days  from 
such  service,  be  at  liberty  to  apply  to  the  Court  for 
leave  to  enter  an  appearance  for  the  defendant 
And  the  Court,  being  satisfied  that  the  subpcena  has 
been  duly  served,  and  that  no  appearance  has  been 
entered  by  the  defendant,  may  give  such  leave  ac- 
cordingly; and  that  thereupon  the  plaintiff  may 
cause  an  appearance  to  be  entered  for  the  defen- 
dant And  thereupon  such  further  proceedings  may 
be  had  in  the  cause  as  if  the  defendant  had  actually 
appeared. 

IX.  That  upon  the  Sherifi^s  return,  ntm  est  ta- 
ventuMf  to  an  attachment  issued  against  the  defen- 
dant for  not  answering  the  Bill,  and  upon  affidavit 
made  that  due  diligence  was  used  to  ascertain  where 
such  defendant  was  at  the  time  of  issuing  such  writ, 
and  in  endeavouring  to  apprehend  such  defendant 
under  the  same ;  and  that  the  person  suing  forth 
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such  writ  verily  believed,  at  the  time  of  suing  forth 
the  same,  that  such  defendant  was  in  the  county 
into  which  such  writ  was  issued,  the  plaintiff  shall 
be  entitled  to  a  Writ  of  Sequestration  in  the  same 
manner  that  he  is  now  entitled  to  such  writ,  upon 
the  like  return  made  by  the  Serjeant-at-Arms. 

X.  That  no  Writ  of  Execution,  nor  any  Writ  of 
Attachment  shall  hereafter  be  issued  for  the  purpose 
of  requiring  or  compelling  obedience  to  any  order 
or  decree  of  the  High  Court  of  Chancery ;  but  that 
the  party  required  by  any  such  order  to  do  any  act, 
shall,  upon  being  duly  served  with  such  order,  be 
held  bound  to  do  such  act  in  obedience  to  the  order. 

XI.  That  if  any  party  who  is  by  an  order  or  de- 
cree ordered  to  pay  money,  or  do  any  other  act  in  a 
limited  time,  shall,  after  due  service  of  such  order, 
refuse  or  neglect  to  obey  the  same  according  to  the 
exigency  thereof,  the  party  duly  prosecuting  such 
order  shall,  at  the  expiration  of  the  time  limited 
for  the  performance  thereof,  be  entitled  to  an  order 
for  a  Serjeant-at-Arms,  and  such  other  process  ai 
he  hath  hitherto  been  entitled  to  upon  a  return,  now 
eit  inventuMt  by  the  Commissioners  named  in  a  Com- 
mission of  Rebellion  issued  for  non-performance  of 
a  decree  or  order. 

XII.  That  every  order  or  decree  requiring  any 
|>arty  to  do  an  act  thereby  ordered,  shall  state  the 
time  after  service  of  the  decree  or  order  within 
which  the  act  is  to  be  done ;  and  that  upon  the 
copy  of  the  order,  which  shall  be  served  upon  the 
party  required  to  obey  the  same,  there  shall  be  in- 
dorsed a  memorandum,  in  the  words,  or  to  the 
effect  following ;  viz. — "  If  you,  the  within  named 
A,  B.,  neglect  to  perform  this  order  by  the  time 
therein  limited,  you  will  be  liable  to  be  arrested  by 
the  Serjeant-at-Arms  attending  the  High  Court  of 
Chancery ;  and  also  be  liable  to  have  vour  estate 
sequestered  for  the  purpose  of  compelling  you  to 
obey  the  same  order." 

XIII.  That  upon  due  service  of  a  decree  or 
order  for  delivery  of  possession,  and  upon  proof 
made  of  demand  and  refusal  to  obey  such  order, 
the  party  prosecuting  the  same  shall  be  entitled  to 
an  order  for  a  Writ  of  Assistance. 

XIV.  That  the  memorandum  at  the  foot  of  the 
subpoena  to  appear  and  answer,  shall  hereafter  be 
in  the  form  following ;  that  is  to  say, — **  Appear- 
ances are  to  be  entered  at  the  Six  Clerks'  Office  in 
Chancery  Lane^  London,  and  if  you  do  not  cause 

frour  appearance  to  be  entered  within  the  time 
imited  by  the  above  writ,  the  plaintiff  will  be  at 
liberty  to  enter  an  appearance  for  you ;  and  you 
will  be  subject  to  an  attachment  and  the  other  con* 
sequences  of  not  answering  the  plaintiff^s  bill,  if 
you  do  not  put  in  your  answer  thereto  within  the 
dme  limited  by  the  General  Orders  of  the  Court 
for  that  purpose." 

XV.  That  every  person  not  being  a  party  in  any 
cause,  who  has  obtained  an  order,  or  in  whose 
fiivour  an  order  shall  have  been  made,  shall  be  en- 
titled to  enforce  obedience  to  such  order  by  the 
same  process  as  if  he  were  a  party  to  the  cause ; 
and  every  person,  not  being  a  party  in  any  cause 
against  whom  obedience  to  any  order  of  the  Court 
may  be  enforced,  shall  be  liable  to  the  same  process 
for  enforcing  obedience  to  such  order  as  if  he  were 
a  party  to  the  cause. 

XVI.  That  a  defendant  shall  not  be  bound  to 
answer  any  statement  or  charge  in  the  Bill,  unless 


specially  and  particularly  interrogated  thereto;  and 
a  defendant  shall  not  be  bound  to  answer  any  in- 
terrogatory in  the  Bill,  except  those  interrogatories 
which  such  defendant  is  required  to  answer ;  and 
where  a  defendant  shall  answer  any  statement  or 
charge  in  the  Bill,  to  which  he  is  not  interrogated, 
only  by  stating  his  ignorance  of  the  matter  so  stated 
or  charged,  such  answer  shall  be  deemed  imper- 
tinent. 

XVII.  That  the  interrogatories  contained  in  the 
interrogating  part  of  the  Bill,  shall  be  divided  as 
conveniently  as  may  be  from  each  other,  and  num- 
bered consecutively  1,  2,  3,  &c.,  and  the  interro- 
gatories  which  each  defendant  is  required  to  answer, 
shall  be  specified  in  a  note  at  the  foot  of  the  Bill, 
in  the  form  or  to  the  effect  following;  that  is  to 
say, — "  The  defendant  (J.  B.)  is  required  to  answer 
the  interrogatories  numbered  respectively  1,2,  8, 
&c.,  and  the  office  copy  of  the  Bill  taken  by  each 
defendant  shall  not  contain  any  interrogatoriea 
except  those  which  such  defendant  is  so  required 
to  answer,  unless  such  defendant  shall  require  to 
be  furnished  with  a  copy  of  the  whole  Bill. 

XVIII.  That  the  note  at  the  foot  of  the  Bill, 
specifying  the  interrogatories  which  each  defendant 
is  required  to  answer,  shall  be  considered  and  treated 
as  part  of  the  Bill,  and  the  addition  of  any  such 
note  to  the  Bill,  or  any  alteration  in  or  addition  to 
such  note  after  the  Bill  is  filed,  shall  be  considered 
and  treated  as  an  amendment  of  the  Bill. 

XIX.  That  instead  of  the  words  of  the  Bill  now 
in  use  preceding  the  interrogating  part  thereof,  and 
beginning  with  the  words  **  To  the  end  therefore," 
there  shall  hereafter  be  used  words  in  the  form  or 
to  the  effect  following:  "To  the  end,  therefore — 
That  the  said  defendants  may,  if  they  can  shew  why 
your  orator  should  not  have  the  relief  hereby  prayed, 
and  may,  upon  their  several  and  respective  corporal 
oaths,  and  according  to  the  best  and  utmost  of  their 
several  and  respective  knowledge,  remembrance, 
information  and  belief,  full,  true,  direct  and  perfect 
answer  make  to  such  of  the  several  interrogatories 
hereinafter  numbered  and  set  forth  as  by  the  note 
hereunder  written,  they  are  respectively  required 
to  answer ;  that  is  to  say, — *' 

1.  Whether,  &c. 

2.  Whether,  &c. 

XX.  That  a  defendant  in  a  country  caose  shall 
be  allowed  no  further  time  for  pleading,  answering, 
or  demurring  to  any  original  or  supplemental  BiU, 
or  Bill  of  Revivor,  or  to  any  amended  Bill,  than  ia 
now  allowed  to  a  defendant  in  a  town  cause. 

XXI.  That  after  the  expiration  of  the  time 
allowed  to  a  defendant  to  plead,  answer,  or  demur 
(not  demurring  alone)  to  an  original  Bill,  if  the 
defendant  shall  have  filed  no  plea,  answer,  or  de- 
murrer, the  plaintiff  shall  be  at  liberty  to  file  a  note 
at  the  Six  Clerks'  Office  to  the  following  effect: — 
*'  The  plaintiff  intends  to  proceed  with  his  cause  as 
if -the  defendant  had  filed  an  answer,  traversing 
the  case  made  by  the  Bill,  and  the  plaintiff  had  re- 
plied to  su'  h  answer,  and  served  a  subpoena  to 
rejoin."  And  that  a  copy  of  such  note  shall  be 
served  on  such  defendant  in  the  same  manner  as  a 
subpoena  to  rejoin  is  now  served,  and  such  note 
when  filed  (a  copy  thereof  being  so  served),  shall 
have  the  same  effect  as  if  the  defendant  had  filed 
an  answer,  traversing  the  whole  of  the  Bill,  and  the 
plaintiff  had  filed  a  replication  to  such  anawer,  and 
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■erred  a  tubpoena  to  rejoin.  And  afVer  tuch  note 
thall  have  been  to  filed,  and  a  copy  serred  as  afore- 
■aid,  the  defendant  shall  not  be  at  liberty  to  plead, 
answer,  or  demur  to  the  Bill  without  the  special 
leave  of  the  Court 

XXII.  That  a  plaintiff  shall  not  be  at  liberty  to 
file  a  note  under  the  Twenty-first  Order,  until  he 
has  obtained  an  order  of  the  Court  for  that  purpose, 
which  order  shall  be  applied  for  upon  motion,  with- 
out notice,  and  shall  not  be  made  unless  the  Court 
shall  be  satisfied  that  the  defendant  has  been  served 
with  a  subpoena  to  appear  and  answer  the  Bill ; 
and  that  the  time  allowed  to  the  defendant  to 
plead,  answer,  or  demur,  not  demurring  alone,  hat 
expired. 

XXIII.  That  where  no  account,  payment,  con- 
veyance, or  other  direct  relief  is  sought  against  a 
party  to  a  suit,  it  shall  not  be  nefce^sary  for  the 
plaintiff  to  require  such  party,  not  being  an  infant, 
to  appear  to  and  answer  the  Bill.  But  the  plaintiff 
shall  be  at  liberty  to  serve  such  party,  not  being  an 
infant,  with  a  copy  of  the  Bill,  whether  the  same  be 
an  original,  or  amended,  or  supplemental  Bill, 
omitting  the  interrogating  part  thereof:  and  such 
Bill,  as  against  such  party,  shall  not  pray  a  subpoena 
to  appear  and  answer,  but  shall  pray  that  such  party, 
upon  being  served  with  a  copy  of  the  Bill,  may  be 
bound  by  all  the  proceiedings  in  the  cause.  But  this 
order  is  not  to  prevent  the  plaintiff  from  requiring 
a  party  against  whom  no  account,  payment,  con- 
veyance, or  other  direct  relief  is  sought,  to  appear 
to  and  answer  the  Bill,  or  from  prosecuting  the  suit 
against  such  party  in  the  ordinary  way,  if  he  shall 
think  fit. 

XXIV.  That  where  a  plaintiff  shall  serve  a  de- 
fendant with  a  copy  of  the  Bill  under  the  Twenty-, 
third  Order,  he  shall  cause  a  memorandum  of  such 
service,  and  of  the  time  when  such  service  was 
made,  to  be  entered  in  the  Six  Clerks*  Office,  first 
obtaining  an  order  of  the  Court  for  leave  to  make 
such  entry,  which  order  shall  be  obtained  upon 
motion  without  notice,  upon  the  Court  being  satis- 
fied of  a  copy  of  the  Bill  having  been  so  served,  and 
of  the  time  when  the  service  was  made. 

XXV.  That  where  a  defendant  shall  have  been 
served  with  a  copy  of  the  Bill,  under  the  Twenty- 
third  Order,  and  a  memorandum  of  such  service 
shall  have  been  duly  entered,  and  such  defendant 
shall  not  within  the  time  limited  by  the  practice  of 
the  Court  for  that  purpose,  enter  an  appearance  in 
common  form,  or  a  special  appearance  under  the 
Twenty- seventh  Order;  the  plaintiff  shall  be  at 
liberty  to  proceed  in  the  cause,  as  if  the  party  served 
with  a  copy  of  the  Bill  were  not  a  party  thereto,  and 
the  party  so  served  shall  be  bound  by  all  the  pro- 
ceedings in  the  cause,  in  the  same  manner  as  if  he 
had  appeared  to  and  answered  the  Bill. 

XXVI.  That  where  a  party  shall  be  served  with 
a  cop7  of  the  Bill  under  the  Twenty-third  Order, 
such  party,  if  he  desires  the  suit  to  be  prosecuted 
against  himself  in  the  ordinary  way,  shall  be  entitled 
to  have  it  so  prosecuted ;  and  in  that  case  he  shall 
enter  an  appearance  in  the  common  form,  and  the 
suit  shall  then  be  prosecuted  against  him  in  the 
ordinary  way.  But  the  costs  occasioned  thereby 
shall  be  paid  by  the  party  so  appearing,  unless  the 
Court  shkll  otherwise  direct. 

XXVII.  That  where  a  party  shall  be  served  with 
a  copy  of  the  Bill  under  the  Twenty-third  Order, 


and  shall  desire  to  be  served  with  a  notice  of  the 
proceedings  in  the  cause,  but  not  otherwise  to  have 
the  same  prosecuted  against  himself,  he  shall  be  at 
liberty  to  enter  a  special  appearance  under  the  fol- 
lowing form ;  (that  is  to  sa^,)  *^A.  B.  appears  to  the 
Bill  for  the  purpose  of  being  served  with  notice  of 
all  proceedings    thereiii."     And  thereupon,   the 

Sarty  entering  such  appearance  shall  be  entitled  to 
e  served  with  notice  of  all  proceedings  in  the 
cause,  and  to  appear  thereon.  But  the  costs  occa- 
sioned thereby  shall  be  paid  by  the  party  entering 
such  appearance,  unless  the  Court  shall  otherwise 
direct. 

XXVIII.  That  a  party  shall  not  be  at  liberty  to 
enter  such  special  appearance  under  the  Twenty- 
seventh  Order,  after  the  time  limited  by  the  prac- 
tice of  the  Court  for  appearing  to  a  Bill  in  the  ordi- 
nary course,  without  first  obtaining  an  order  of  the 
Cotnt  for  that  purpose ;  such  order  to  be  obtained 
on  notice  to  the  plaintiff,  and  the  party  so  entering 
such  special  appearance,  shall  be  bound  by  all  the 
proceedings  in  the  cause,  prior  to  such  special  ap- 
pearance being  so  entered. 

XXIX.  That  where  no  account,  payment,  con- 
veyance or  other  relief  is  sought  against  a  party, 
but  the  plaintiff  shall  require  such  party  to  appear 
to  and  answer  the  Bill,  the  costs  occasioned  by  the 
plaintiff  having  required  such  party  so  to  appear 
and  answer  the  Bill,  and  the  costs  of  all  proceedings 
consequential  thereon,  shall  be  paid  by  the  plaintiff, 
unless  the  Court  shall  otherwise  direct. 

XXX.  That  in  all  suits  concerning  real  estate 
which  is  vested  in  trustees  by  devise,  and  such 
trustees  are  competent  to  sell  and  give  discharges 
for  the  proceeds  of  the  sale,  and  for  the  rents  and 
profits  of  the  estate,  such  trustees  shall  represent 
the  persons  beneficially  interested  in  the  estate  or 
the  proceeds,  or  the  rents  and  profits,  in  the  same 
manner,  and  to  the  same  extent,  as  the  executors 
or  administrators  in  suits  concerning  personal 
estate  represent  the  persons  beneficially  interested 
in  such  personal  estate ;  and  in  such  cases  it  shall 
not  be  necessary  to  make  the  persons  beneficially 
interested  in  such  real  estate,  or  rents  and  profits, 
parties  to  the  suit.  But  the  Court  may  upon  con- 
sideration of  the  matter  on  the  hearing,  if  it  shall  so 
think  fit,  order  such  persons  to  be  made  parties. 

XXXI.  That  in  suits  to  execute  the  trusts  of  a 
will,  it  shall  not  be  necessary  to  make  the  heir-at- 
law  a  party ;  but  the  plaintiff  shall  be  at  liberty  to 
make  the  heir-at-law  a  party  where  he  desires  to 
have  the  will  established  against  him. 

XXXII.  That  in  all  cases  in  which  the  plaintiff 
has  a  joint  and  several  demand  against  several 
persons,  either  as  principals  or  sureties,  it  shall  not 
be  necessary  to  bring  fa«fore  the  Court,  as  parties 
to  a  suit  concerning  such  demand,  all  the  persons 
liable  thereto;  but  the  plaintiff  mav  proceed  against 
one  or  more  of  the  persons  severally  liable. 

XXXIII.  That  where  a  demurrer  or  plea  to  the 
whole  Bill  shall  be  overruled,  the  plaintiff;  if  he  does 
not  require  an  answer,  shall  be  at  liberty  immedi- 
ately to  file  his  note  in  manner  directed  by  the 
Twenty-first  Order,  and  with  the  same  effect,  unless 
the  Court  shall,  upon  overruling  such  demurrer  or 
plea,  give  time  to  the  defendant  to  plead,  answer, 
or  demur;  and  in  such  case,  if  the  defendant  shall 
file  no  plea,  answer,  or  demurrer,  within  the  time 
so  allowed  by  the  Court,  the  plaintiff,  if  he  does  not 


4U 


NEW  ORDERS  IN  CHANCERY. 


require  an  answer,  shall,  on  the  expiration  of  such 
time,  be  at  liberty  to  file  such  note. 

XXXIV.  That  where  the  defendant  shall  file  a 
demurrer  to  the  whole  Bill,  the  demurrer  shall  be 
held  sufficient,  and  the  plaintifT  be  held  to  have 
submitted  thereto,  unless  the  plaintiff  shall,  within 
twelve  days  from  the  expiration  of  the  time  allowed 
to  the  defendant  for  filing  such  demurrer,  cause  the 
same  to  be  set  down  for  argument :  and  where  the 
demurrer  is  to  part  of  the  Bill,  the  demurrer  shall 
be  held  sufhcient,  and  the  plaiiitifTbe  held  to  have 
submitted  thereto,  unless  the  plaintiff  shall  within 
three  weeks  from  the  expiration  of  the  time  allowed 
for  filing  such  last- mentioned  demurrer,  cause  the 
same  to  be  set  down  for  argument. 

XXXV.  That  where  the  defendant  shall  file  a 
plea  to  the  whole  or  part  of  a  Bill,  the  plea  shall  be 
held  good  to  the  same  extent  and  for  the  same  pur- 
poses as  a  plea  allowed  upon  argument,  unless  the 
plaintiff  shall,  within  three  weeks  from  the  expira- 
tion of  the  time  allowed  for  filing  such  plea,  cause 
the  same  to  be  set  down  for  argument,  and  the 
plaintiff  shall  be  held  to  have  submitted  thereto. 

XXXVI.  That  no  demurrer  or  plea  shall  be  held 
bad  and  overruled  upon  argument,  only  because 
such  demurrer  or  plea  shall  not  cover  so  much  of 
the  Bill  as  it  might  by  law  have  extended  to. 

XXXV II.  That  no  demurrer  or  plea  shall  be 
held  bad  and  overruled  upon  argument,  only  be- 
cause the  answer  of  the  defendant  may  extend  to 
some  part  of  the  same  matter  as  may  be  covered  by 
such  demurrer  or  plea. 

XXXVIU.  That  a  defendant  shall  be  at  liberty 
by  answer  to  decline  answering  any  interrogatory 
or  part  of  an  interrogatory,  from  answering  which 
he  might  have  protected  himself  by  demurrer ;  and 
that  he  shall  be  at  liberty  to  decline,  notwithstand- 
ing he  shall  answer  other  parts  of  the  Bill  from 
which  he  might  have  protected  himself  by  demurrer. 

XXXIX.  That  where  the  defendant  shall,  by  his 
answer,  suggest  that  the  Bill  is  defective  for  want 
of  parties,  the  plaintiff  shall  be  at  liberty,  within 
fourteen  days  after  answer  filed,  to  set  down  the 
cause  for  argument  upon  that  objection  only ;  and 
the  purpose  for  which  the  same  is  so  set  down  shall 
be  notified  by  an  entry,  to  be  nude  in  the  Regis- 
trar's  Book,  in  the  form  or  to  the  effect  following  ; 
(that  is  to  say,)  "  Set  down  upon  the  defendant's 
objection  for  want  of  parties ;"  and  that  where  the 
plaintiff  shall  not  so  set  down  his  cause,  but  shall 
proceed  therewith  to  a  hearing,  notwithstanding  an 
objection  for  want  of  parties  taken  by  the  answer, 
he  shall  not,  at  the  hearing  of  the  cause,  if  the  de- 
fendant's objection  shall  then  be  allowed,  be  enti- 
tled as  of  course,  to  an  order  Jor  liberty  to  amend 
his  Bill  by  adding  parties :  but  the  Court,  if  it 
thinks  fit,  shall  be  at  liberty  to  dismiss  the  bill. 

XL.  That  if  a  defendant  shall,  at  the  hearing  of 
a  cause,  object  that  a  suit  is  defective  for  want  of 
parties  not  having  by  plea  or  answer  taken  the 
objection,  and  therein  specified  by  name  or  descrip- 
tion the  parties  to  whom  the  objection  applies,  the 
Court  (if  it  shall  think  lit)  shall  be  at  liberty  to 
make  a  decree  saving  the  rights  of  the  absent 
parties. 

XL  I.  That  where  a  defendant  in  equity  files  a 
cross  Bill  against  the  plaintiff  in  equity  for  dis- 
covery only,  the  cosu  of  such  Bill,  and  of  the  an- 


swer thereto,  shall  be  in  the  discretion  of  the  Court 
at  the  hearing  of  the  original  cause. 

XLII.  That  where  a  defendant  in  equity  files  a 
cross  Bill  for  discovery  only  against  the  plaintiff  in 
equity,  the  answer  to  such  cross  Bill  nuy  be  read 
and  used  by  the  party  filing  such  cross  Bill,  in  the 
same  manner,  and  under  the  same  restrictions,  as 
the  answer  to  a  bill  now  praying  relief  may  now  be 
read  aitd  used. 

XLII  I.  That  in  cases  in  which  any  exhibit  may 
by  the  present  practice  of  the  Court  be  proved  vivd 
voce  at  the  hearing  of  a  cause,  the  same  may  be 
proved  by  the  affidavit  of  the  witness  who  would  be 
competent  to  prove  the  same  pivd  voce  at  the  hearing. 

XL IV.  That  where  a  defendant  makes  default 
at  the  hearing  of  a  cause ;  the  decree  shall  l>e  abso- 
lute in  the  first  instance,  without  giving  the  de- 
fendant a  day  to  shew  cause,  and  such  decree  shall 
have  the  same  force  and  effect  as  if  the  same  had 
been  a  decree  niti  in  the  first  instance,  and  after- 
wards made  absolute  in  default  of  cause  shewn  by 
the  defendant 

XLV.  That  every  decree  for  an  account  of  the 
personal  estate  of  a  testator  or  intestate  shall  con- 
tain a  direction  to  the  Master  to  inquire  and  state 
to  the  Court  what  parts  (if  any)  of  such  personal 
estate  are  outstanding  or  undisposed  of,  unless  the 
Court  shall  otherwise  direct. 

XLVl.  That  a  creditor,  whose  debt  does  not 
carry  interest,  who  shall  come  in  and  establish  the 
same  before  the  Master,  under  a  decree  or  order 
in  a  suit,  shall  be  entitled  to  interest  upon  his 
debt,  at  the  rate  of  44.  per  cent  from  the  date  of 
the  decree,  out  of  any  assets  which  may  remain 
after  satisfying  the  costs  of  the  suit,  the  debts  estab- 
lished, and  the  interest  of  such  debts  as  by  law 
carry  interest 

XLVl  I.  That  a  creditor  who  has  come  in  and 
established  his  debt  before  the  Master  under  a  de- 
cree or  order  in  a  suit,  shall  be  entitled  to  the  costs 
of  so  establiahing  his  debt,  and  the  same  shall  be 
taxed  by  tlie  Master,  and  added  to  the  debt. 

XLV  11 1.  That  in  the  reporto  made  by  the  Mas- 
ters of  the  Court,  no  part  of  any  state  of  facts, 
charge,  affidavit,  deposition,  examination,  or  an- 
swer, brought  in  or  sued  before  them,  shall  be 
stated  or  recited.  But  such  state  of  facts,  charge, 
affidavit,  deposition,  examination,  or  answer,  shall 
be  identified,  specified,  and  referred  to,  so  as  to  in- 
form the  Court  what  state  offsets,  charge,  affidavit, 
deposition,  examination,  or anawer,  were  so  brought 
in  or  used. 

XL IX.  That  it  shall  not  he  necessary  in  any 
Bill  of  Revivor,  or  supplemental  Bill,  to  set  forth 
any  of  the  statements  in  the  pleadings  in  the  origi- 
nal suit,  unless  the  special  circumstances  of  the 
case  may  require  it 

L.  That  in  any  petition  of  rehearing  of  any  de- 
cree or  order  made  by  any  Judge  of  the  Court,  it 
shall  not  be  necessary  to  state  the  proceedings  an- 
terior to  the  decree  or  order  appealed  from,  or 
/Sought  to  be  reheard. 

LI.  That  the  foregoing  Orders  shall  uke  effect 
as  to  all  suits,  whether  now  depending,  or  hereafter 
commenced,  on  the  last  day  of  Michaelmas  Term, 
One  thousand  eight  hundred  and  fortv-one. 

COTTENHAM.C. 
LANGDALE,  M.K. 
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Contempt — Bill  pro  confesso — Answer — 
UdRuUofy  fVill.  4.  c.  S6. 

The  2nd  rule  of  I  Will.  4.  c.  36.  does 
not  apply  to  proceedings  in  the  Court  of 
Exchequer f  the  words  "  last-mentioned  rules  " 
m  the  20th  section  of  the  act,  referring  only 
to  rules  from  5  to  20  inclusive,  directed  to 
be  adopted  by  the  1 9th  section. 

Quaere,  when  a  defendant  is  brought  up 
under  the  6th  rule,  whether  it  is  incumbent 
on  the  plaintiff  to  examine  the  defendant  as 
to  the  cause  of  his  not  answering,  or  on  the 
defendant  to  plead  his  excuse. 

The  defendant,  being  in  contempt  for 
want  of  an  answer,  had  been  brought  up 
to  the  bar  of  the  Court,  and  committed  to 
the  Fleet  prison.  He  was  now  brought 
up  again,  on  the  2nd  rule  of  the  1  Will.  4. 
c  36,  in  order  that  the  bill  might  be  taken 
pro  confesso  against  him.  llie  question 
was,  whether  the  second  rule  applied  to 
proceedings  in  the  Court  of  Exchequer. 

Mr.  K.  Parker. — The  19th  section  of 

the  act  directs,  that  the  rules  from  5  to 

20,  both  inclusive,  shall  be  adopted  by  the 

Court  of  Exchequer,  and  the  20th  section 
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declares,  that  the  powers  and  authorities 
contained  in  "such  last-mentioned  rules," 
and  given  by  this  act  to  the  Lord  Chan- 
cellor, shall  and  may  be  exercised  in  like 
manner,  and  are  hereby  given  to  the  Court 
of  Exchequer,  and  may  be  exercised  by 
the  said  Court,  or  by  the  Lord  Chief  Baron 
thereof.  The  difficulty  arises  upon  the 
words  "last-mentioned,"  which  seem  to 
apply  only  to  the  rules  from  5  to  20  :  yet 
it  must  have  been  the  intention  of  the  le- 
gislature, that  all  the  rules  shoutd  be 
adopted  by  this  Court,  because  the  act 
was  to  assist  prisoners  committed  for  con- 
tempt. It  is  submitted,  therefore,  that 
the  words  "last-mentioned"  apply  to  the 
whole  of  the  rules. 

[Lord  Abinoer,  C.B. — That  would  be 
inconsistent,  after  ordering  the  Court  to 
adopt  them  from  5  to  20.  Does  not  the 
6th  rule  apply  to  your  case  ? — "  If  the  de- 
fendant makes  oath  that  he  is  unable 
through  poverty."] 

He  has  been  brought  up  under  that  rule, 
and  never  took  advantage  of  it;  he  did  not 
plead  poverty. 

[Lord  Abinoer,  C.B. — The  rule  says, 
he  shall  be  examined  in  open  court,  i  on 
ought  to  have  examined  him.] 

The  practice  of  the  Court  of  Chancery 
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lows: — ''A  codicil,  to  be  taken  as  part 
of  the  last  will  and  testament  of  me,  W. 
Yarnold,  of,  &c.  I  desire  and  direct  that 
the  part  or  share  of  the  rents  and  profits 
of  my  leasehold  estate  in  Lower  Grosvenor 
Place,  which  by  my  will  Mary  Gilmour 
would  be  entitled  to  for  her  life,  shall  only 
be  paid  to  her  so  long  as  she  continues 
single  and  unmarried,  &c.  I  do  hereby 
give  and  empower  my  son,  W.  Yamold, 
when  in  possession  of  the  estates  given  to 
him  by  my  will,  to  charge  the  same  or  any 
part  thereof,  either  by  deed  or  will,  or  by 
any  codicil  in  the  nature  of  a  will,  with 
any  annual  sum  or  sums  of  money  not 
exceeding  the  annual  sum  of  200/.,  to  his 
present  wife,  or  to  any  future  wife  with 
whom  he,  my  said  son,  may  afterwards 
marry,  for  the  term  of  her  natural  life." 

The  codicil  contained  no  reference  to 
the  after-purchased  property  at  Finchley. 

After  the  death  of  the  testator  in  1827, 
William  Yamold,  the  son,  entered  into 
possession  of  the  estates  at  Finchley  de- 
viled to  him  by  the  said  will,  and  also  of 
the  after-purchased  premises  at  Finchley, 
and,  on  the  14th  of  December  1832,  con- 
veyed the  last-mentioned  premises  by  lease 
and  release  to  the  defendant  Wallis.  In 
October  1 884,  William  Yamold  the  younger 
died  without  issue.  This  was  a  bill  by 
Benjamin  Yamold;  and  it  prayed,  that  he 
might  be  decreed  entitled,  from  the  death 
of  W.  Yamold  the  younger,  totheafler-pur- 
chased  property  at  Finchley,  for  such  estate 
as  was  limited  to  him  under  the  will  and 
codicil  of  William  Yamold,  the  testator. 

The  cause  now  came  on  on  demurrer. 

Mr.  Tripp,  for  the  demurrer. — This 
property  did  not  pass  by  the  will  and 
codicil.  In  the  early  stage  of  the  doc- 
trine, it  was  always  held,  that  there  must 
be  an  indication  of  intention  in  the  codicil 
to  pass  lands  purchased  after  the  date  of 
the  will ;  and  that  rule  prevailed  until  the 
case  of  Acherley  v.  Vernon {\).  In  Bowes 
V.  Bowes  (9,)^  the  codicil  was  held  not  to 
amount  to  a  republication ;  and  that  case 
is  on  all  fours  with  the  present ;  for  here 
^e  testator  gives  power  to  his  son  to 
charge  the  same  lands  he  had  given  him 
by  his  will  with  an  annuity,  shewing  that 

(1)  Com.  381. 

(«)  t  Bos.  &  Pul.  500. 


the  aiVer-purdnwed  lands  were  not  in  hig 
mind  at  the  time.  In  Monypennf  ▼. 
Bristow  (3),  it  was  held,  that  where  a 
codicil,  in  its  dispositive  part,  is  applicable 
solely  and  expressly  to  the  property  pre- 
viously devised  by  the  will,  it  has  not  the 
effect  of  republishing  the  will,  so  as  to 
carry  after-purchas^  property,  notwith- 
standing a  more  general  intent  indicated 
in  its  recital.  The  testator  in  that  case 
had  used  the  words,  "  that  the  oodicH  was 
to  be  taken  as  part  of  his  will."  In  Hughes 
V.  Turner  (4),  a  codicil  duly  attested,  by 
which  the  testator  revoked  an  annuity  and 
a  devise  and  a  legacy  to  a  deceased  trtutee, 
and  appointed  a  new  trustee,  was  held  not 
to  be  a  republication  of  the  will.  There 
is  no  authority  to  shew,  that  where  the 
after-purchased  property  is  not  referred 
to  in  the  codicil,  and  the  property  in  the 
will  is,  that  the  codicil  is  a  republication. 
The  case  of  a  purchase  by  a  stranger  froin 
the  heir-at-law  is  entitled  to  favour. 

Mr,  Spurrier,  for  the  plaintiff,  contra. — If 
the  codicil  had  the  effect  of  repubUcation, 
it  made  the  will  speak  of  '*  all  the  estate" 
as  of  the  date  of  the  codicil.  The  old  rule 
required  some  expression  of  intention,  bat 
that  doctrine  has  been  long  exploded.  In 
Barnes  v.  Crowe  (5),  Lord  CommissioneT 
Eyre  says,  "If  we  disentangle  ourselves 
from  the  rule,  that  there  shall  be  no  re* 
publication  without  re-bxecotion,  the  prin* 
ciple  diat  a  codicil,  attested  by  three 
witnesses,  shall  be  a  republication,  seems 
intelligible  and  clear."  In  PigoU  v.  WaUer 
(6),  Sir  W.  Grant  thought  he  was  bound 
by  the  decision  in  Barnes  v.  Crowe,  even 
though  he  was  of  opinion  that  the  old  rule 
was  the  best.  In  Hulme  v.  HeygaU{7\ 
the  codicil  specified  some  of  the  after- 
purchased  estates,  yet  it  was  held  to 
amount  to  a  republication  of  the  will  as  to 
all.  In  Ooodlitle  v.  MeredUk  (8)  it  is  said, 
that  the  codicil  has  an  operation  jier  ae, 
except  that  is  repelled  by  a  contrary  in- 
tention appearing.  In  Rowley  v.  Bftom 
(9),  the  will  charged  all  the  estates  witli 

(3)  t  Rum.  &  Myl.  117;  8.  o.  1  Law  J.  Rep. 
(n.s.)  Chftnc  88. 

<4)  :l  Myl.  &  K.  666. 

(5)  1  Yes.  Jan.  486. 

(6)  7  Vea.  98. 

(7)  1  Mer.  285. 

(8)  t  Mau.  &  Selw.  o. 

(9)  2  Mer.  1t8. 
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payment  of  debts;  there  was  an  after* 
purchase  of  copyholds,  and  a  codicil  spe- 
cifically devising  them;  yet  the  codicil 
was  held  to  be  a  republication,  so  as  to 
charge  the  copyholds  with  the  debts.  The 
eases  of  exception  are  where  the  language 
of  the  codicil  manifests  a  con/rory  intention 
— Siratkmorev,  Bofifes(lO),  Bowesv*  Bomes^ 
Smitfi  T.  Dearmer {ll\  The  decision  in 
Parlor  v.  Biscoe{l2)\s  only,  that  where  a 
will  is  partially  revoked,  Uie  codicil  has 
not  die  effect  of  republishing  that  part 
which  is  revoked.  The  question  is,  whe« 
tber  any  inconsistency  would  arise  from 
givii^  the  codicil  the  effect  now  contended 
&r.  The  testator,  by  the  codicil,  has  given 
the  tenant  in  tail  what  he  had  not  before — 
a  power  to  charge  certain  estates  with  an 
annuity ;  over  the  other  estates,  he  has 
given  bim  no  such  power.  The  power  of 
diarging  is  limited,  by  the  instrument 
creating  it,  to  the  '*  same*'  estates ;  but  the 
effect  of  the  codicil,  in  point  of  interest, 
extends  to  the  after-purchased  estates. 
Here  is  no  inconsistency,  and  no  evidence 
of  a  contrary  intention. 

Mr,  Trippf  in  reply. — Bowes  v.  Bowes 
was  distinctly  put  on  the  ground  of  inten- 
tion, and  not  upon  inconsistency.  So  also 
in  Hughes  v.  Turner,  The  plaintiff  wishes 
to  have  a  partial  republication,  not  as  to 
the  charge  which  the  words  exclude,  but 
as  to  the  estates. 

Lord  Abinger,  C.  B. — This  case  was 
argued  upon  demurrer,  and  the  question  was 
upon  the  construction  of  a  will  and  codicil. 
The  bill  is  filed  by  a  person  who  claims  as  a 
remainder-man,  under  a  devise  in  the  will, 
against  a  purchaser  from  the  heir-at-law 
of  the  testator ;  and  the  question  is,  whe- 
ther a  codicil  which  was  made  after  the 
execution  of  the  will,  and  after  the  pur- 
chase of  the  estates  in  question,  would 
operate  so  as  to  pass  the  estates  so  purw 
chased  after  the  date  of  the  will.  l*hat  is 
the  only  question ;  and  it  was  argued  very 
ably  on  both  sides.  I  was  ready  to  have 
given  judgment  on  it  then ;  but  it  seemed 
to  be '  thought  of  more  importance  than  it 

(10)  7  Term  Rep.  48S. 

(11)  5YoQ.&  Jer.  «78. 
(It)  8  Taunt  699. 


at  first  sight  struck  me  to  be,  and  therefore 
I  took  time  to  consider  it.  My  opinion  still 
remains  the  same;  and  therefore  I  must 
overrule  this  demurrer.  The  question  is, 
whether  the  codicil  amounted  to  a  repub- 
lication of  the  will,  so  as  to  pass  the  inter- 
mediately purchased  estates.  The  estates 
devised  by  the  will  were  estates  in  the 
parishes  of  Finchley  and  Hendon,  and  the 
estates  purchased  afterwards  were  also 
estates  in  Finchley.  It  seems,  that  the 
testator,  having  devised  his  estates  at 
Finchley  and  Hendon  to  his  eldest  son 
in  tail,  with  remainders  over  to  the 
younger  branches  of  the  family,  after- 
wards purchased  other  estates  in  Finch- 
ley, and  then  made  a  codicil  to  his  will, 
which  is  in  these  words : — **  A  codicil,  to 
be  taken  as  part,"  &c.  (vide  suprd^  the 
codicil).  Now,  upon  these  words  it  is  said 
by  the  defendant,  that  this  codicil  makes 
the  case  fall  within  the  exception,  and 
takes  it  out  of  the  general  rule,  which  is, 
that  a  codicil  duly  made  to  pass  real  estate 
amounts  to  a  republication  of  the  will,  so 
as  to  make  the  will  bear  date  with  the 
codicil,  and  to  affect  all  the  lands  the  tes- 
tator had  at  the  time  of  his  making  the 
codicil.  This  is  said  to  be  the  general 
rule.  It  cannot  be  disputed  that  it  was 
the  rule  as  to  personal  property  after,  and 
that  it  was  the  rule  as  to  real  estate  before, 
the  Statute  of  Frauds;  and  it  has  been  the 
rule  ever  since,  when  the  codicil  was  so 
attested  as  to  pass  real  estate.  I  need  not 
repeat  the  cases.  I  believe  all  of  them 
were  cited,  and  are  all  well  known,  from 
Acherley  v.  Vernon  downwards.  There 
appears,  then,  to  be  some  exceptions  to 
this  rule.  Upon  what  are  they  founded? 
When  the  cases  on  which  they  depend 
come  to  be  examined,  it  will  be  found,  that 
those  exceptions  do  not  militate  against 
the  general  rule,  but  they  are  founded  on 
this — that,  supposing  the  testator  had 
actually,  at  the  very  time  he  made  his 
codicil,  repeated  his  will,  and  made  it  a 
part  of  the  codicil,  there  must  be  new 
words  in  one  or  the  other  to  pass  the 
newly-purchased  estates.  Look  at  Bowes 
V.  ^oire«,the  principal  case  on  the  subject. 
There  the  testator,  having  made  a  devise 
in  his  will  of  all  his  lands  and  tenements 
to  certain  trustees  in  the  will  mentioned. 
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for  certain  purposes  therein  mentioned, 
and  having,  a  few  years  afterwards,  pur- 
chased other  lands,  subsequently  made  a 
codicil :  that  codicil  revoked  the  devise  in 
his  will,  and  devised  the  same  lands  by 
the  use  of  the  words  "  said  lands."  He 
stated,  that  whereas  he  had  devised  his 
lands  in  his  will  to  such  and  such  trustees 
for  certain  purposes,  his  intention  was  to 
revoke  that  devise ;  and  then  he  devised 
his  "said  lands"  to  new  trustees  for  the 
same  uses :  and  that  was  the  whole  of  his 
codicil.  Now,  observe  for  a  moment 
what  the  line  was  which  the  Court  of 
King's  Bench,  as  well  as  the  House  of 
Lords  afterwards,  upon  appeal,  took  on 
this  subject.  They  considered,  that  the 
words  in  the  codicil  operated  as  a  revoca- 
tion, and  that  the  devise  related  to  those 
lands  the  testator  was  possessed  of  at  the 
lime  he  made  his  will,  and  no  other ;  be- 
cause he  revokes  the  devise  in  his  will,  and 
devises  the  said  lands— that  is,  the  '*  said 
lands"  mentioned  in  his  former  will.  Now, 
suppose  he  had  actually  repeated  the  very 
words  ot  his  will,  saying,  **  that  all  the 
lands  he  was  possessed  of  at  the  time  of 
the  date  of  his  will  he  thereby  devised  to 
certain  trustees  for  certain  purposes,"  but 
said  nothingof  the  other  lands — that  would 
have  been  the  case  of  a  republication  of 
the  will  undoubtedly ;  but  neither  the  will 
nor  codicil  contained  any  words  of  devise 
of  new  lands,  and  therefore  they  would 
have  gone  to  the  heir-at-law.  I  mention 
this,  because  it  would  seem  as  if  something 
turned  on  republication.  If  a  man  re- 
publish his  will,  and  it  do  not  contain 
words  of  devise  of  lands  newly  purchased, 
it  cannot  pass  that  land.  Suppose  a  man 
devise  rands  by  a  specific  name,  and 
afterwards  purchase  lands  in  a  different 
county,  so  that  they  do  not  correspond, 
then  the  republication  of  the  will  will 
not  devise  the  new  estates,  but  they  will 
go  to  the  heir-at-law.  Therefore,  it  does 
not  turn  on  republication;  but  whether 
the  codicil,  taken  together  with  the  will, 
contains  any  words  to  devise  the  new  estates* 
If  they  do  not,  the  new  estate  is  not  de- 
vised .  The  case  of  Monypenny  v.  Bristom^ 
decided  by  Lord  Brougham,  was  consider- 
ed by  him  a  stronoer  case  than  Barnes  v. 
Bowes;  and  it  will  be  found  that  was  a 


revocation  of  the  devise,  t.  e.  of  the  isid 
lands.  Whether  Lord  Eldon  and  Lord 
Rosslyn  were  right  in  their  mode  of  con- 
struing the  word  smdf  or  whether  Lord 
Thurlow  was  right,  who  took  a  different 
view  of  it,  is  not  the  question.  It  wss 
decided,  that  the  word  stud  limited  the 
devise,  as  well  as  the  revocation,  to  the 
lands  that  had  been  before  devised,  as  there 
were  no  words,  eithei*  in  the  will  or  codicil, 
to  pass  the  new  lands.  In  thb  case,  the 
lands  purchased  are  exactly  named  as  the 
lands  devised.  I'hey  are  lands  at  Finch- 
ley  ;  and  it  is  admitted  on  general  prin- 
ciples that  the  republication  of  the  will 
transfers  the  date  of  the  will  to  the  date  of 
the  republication ;  and  if  the  codicil  forms 
part  of  the  will — if  the  testator  declares  it 
to  be  so,  it  must  be  incorporated  with  the 
will.  If  this  codicil  is  incorporated  with 
the  will,  there  is  nothing  to  shew  any  in- 
tention not  to  pass  these  lands,  and  there 
is  nothing  to  shew  that  these  lands  are  not 
properly  described.  The  description,  in 
the  will,  will  suit  the  newly-purchased 
lands — viz.  "  lands  at  Hendon  and  Finch- 
ley"  ;  and  all  the  codicil  says  about  those 
lands  is,  that  **  I  give  and  empower  my  son 
William,  when  in  possession  of  the  estates 
given  him  by  my  wOl,  to  charge  the  same." 
If  this  will  formed  part  of  his  codicil,  and 
were  incorporated  with  it,  the  power  given 
by  the  codicil  would  extend  over  sSi  the 
lands,  the  new  as  well  as  the  old.  Mr. 
Spurrier  seemed  to  think  the  power  was 
limited  to  the  devise  of  lands  in  the  fimner 
will.  I  do  not  think  he  is  right  about 
that:  I  should  think  the  power  applied  to 
both.  Suppose  the  will  had  been  dated  st 
the  time  the  codicil  was  dated — suppose  it 
to  be,  as  the  codicil  is,  a  republication  of 
the  will,  and  to  form  part  of  the  will,  why 
then  the  will  devises  all  his  lands  at  Finch- 
ley  and  Hendon.  That  would  comprise 
the  newly-purchased  lands.  Thermre, 
there  are  sufBcient  words  to  pass 'the 
newly-purchased  lands ;  and  the  will  must 
be  taken  to  be  dated  at  the  date  of  the 
codicil,  and  afler  the  new  lands  were  ac- 
quired, and  consequendy  passes  the  whole. 
The  demurrer,  therefore,  must  be  over- 
ruled. 

Demurrer  oxemded. 
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ANDERSON  V.  WALLIS. 


Parties — Misjoinder  of  Plaintiffs — Pro- 
chein  Amy — Legatee. 

A^  by  his  mil,  gave  renewable  leaseholds 
to  W,  and  his  wife,  in  trust  to  renew,  S^c, 
and  out  of  the  rents  and  profits  in  the  first 
place,  to  pay  the  fines,  S^c,,  and  as  to  the 
residue,  to  the  wife  for  life,  remainder  to  the 
children  of  the  marriage.  He  then  charged 
his  residuary  personal  estate  with  payment 
of  an  annwty  to  D,  and  made  Mrs,  fV,  his 
executrix  and  residuary  legatee.  To  a  bill 
by  D.  on  her  own  behalf,  and  also  as  next 
friend  of  the  infant  children,  against  fV. 
and  his  wife,  praying,  first,  the  payment  of 
the  arrears  and  the  investment  of  a  sufficient 
part  of  the  residuary  personal  estate  to  a»- 
swer  the  growing  payments  of  her  annuity, 
and  secondly,  that  the  trusts  of  the  leaseholds 
might  be  carried  into  execution,  and  the 
trustees  decreed  to  renew,  an  objection  of  the 
misjoinder  of  the  co-plaintiffs  was  taken  at 
the  hearing,  and  allowed  on  the  ground  of 
the  numerous  inconveniences  that  might  follow 
from  a  suit  so  framed,  and  that  no  final  de- 
cree  could  be  made  thereon  which  would  do 
complete  justice  to  all  parties, 

Robert  Marshall,  the  testator,  by  his 
will,  dated  the  6th  of  November  1820, 
gave  to  William  Wallis  and  Maria,  his  wife, 
(the  testator's  daughter,)  lands  held  under 
the  Dean  and  Chapter  of  Durham,  by  four 
several  leases,  renewable  every  fourteen 
years,  upon  trust  to  do  every  act  necessary 
for  obtaining  new  leases  of  the  same  pro- 
perty, as  often  as  W.  Wallis  and  Maria, 
his  wife,  should  think  proper  ;  and  out  of 
the  rents,  &c.  to  pay  the  rents  reserved, 
and  the  fines  attending  the  renewals,  and 
to  pay  the  residue  to  Mrs.  Wallis  for  life, 
for  her  separate  use,  with  remainder  to 
the  children  of  the  marriage ;  and  he  made 
Mrs.  Wallis  his  executrix  and  residuary 
legatee.  The  testator  also  charged  bis 
residuary  personal  estate  with  the  payment 
of  an  annuity  of  251.  a  year  to  the  plaintiff 
Mrs.  Anderson.  A  bill  was  filed  by  Mrs. 
Anderson  on  her  own  behalf,  and  also  as 
next  friend  of  the  infant  children  of  Mr. 
and  Mrs.  Wallis,  against  Mr.  and  Mrs. 
Wallis  and  their  adult  children,  stating  the 
New  Series,  X.~Excheq.  in  Eq. 


will  of  Robert  Marshall,  and  that  her  an- 
nuity was  in  arrear,  and  that  the  leases 
had  been  neglected  to  be  renewed  accord- 
ing to  the  trusts  of  the  will,  and  that  one 
of  them,  by  the  custom  of  the  dean  and 
chapter,  would  become  unrenewable  on 
the  2Srd  of  January  1841,  and  that  a  much 
larger  premium  would  be  required  for  re- 
newals of  the  other  three,  than  if  they  had 
been  renewed  at  the  proper  time.  The 
bill  prayed,  that  the  defendants  Mr.  and 
Mrs.  Wallis  might  be  decreed  to  pay  the 
arrears  of  the  annuity,  and  also  to  invest  a 
sufBcient  part  of  the  residuary  personal 
estate  of  the  testator  to  answer  the  growing 
payments ;  and  if  assets  were  not  admitted, 
then  for  an  account;  and  that  the  growing 
payments  might  be  paid  to  the  plaintiff 
Mrs.  Anderson,  and  that  the  trusts  of  the 
will  as  to  the  leasehold  estates,  might  be 
carried  into  execution  ;  and  that  it  might 
be  referred  to  the  Master  to  ascertain  the 
annual  value  of  the  leasehold  premises; 
and  that  the  defendants  might  be  decreed 
to  procure  renewals,  &c.,  and  for  a  receiver. 

The  cause  coming  on  for  hearing,  an 
objection  was  taken  on  the  part  of  the  de- 
fendants as  to  the  misjoinder  of  the  plain- 
tiffs. 

Mr.  Stuart  and  Mr.  Faber,  for  the  de- 
fendants.— Mrs.  Anderson  has  nothing  to 
do  with  these  leases*  The  bill  does  not 
pray  that  the  profits  of  the  leaseholds  may 
be  applied  in  payment  of  the  annuity.  But 
it  may  be  said  both  parties  claim  under 
the  will  of  Marshall.  The  principle  upon 
which  two  legatees  claiming  a  separate 
benefit  under  tlie  same  will  may  join,  is, 
that  they  have  a  common  interest  in  work- 
ing out  the  assets,  for  if  there  is  a  defi- 
ciency, their  legacies  will  abate  in  propor- 
tion ;  but  a  specific  legatee  cannot  join  with 
a  general  legatee.  Mrs.  Anderson  has  no 
interest  in  compelling  the  father  to  renew, 
and  the  infants  have  no  interest  in  the  pay- 
ment of  her  annuity.  Suppose  Mrs.  An- 
derson's complaint  as  to  her  annuity  should 
be  dismissed,  she  would  still  appear  as  a 
plaintiff  upon  the  record,  in  long  inquiries 
as  to  a  subject-matter  in  which  she  has  no 
interest.  In  such  a  case,  the  Court  will  stop 
the  suit  in  any  stage — Cholmondeley  v. 
Clinton  {\).  Again,  the  death  of  one  co- 
plaintiff  is  an  abatement  of  the  whole  suit 
(1)  4Bligh,  O.S.  123. 
C 
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—The  King  of  Spain  v.  Machado(2\  Cuff 
V.  Platell{$).  The  plaintiffs  are  suing 
the  defendants  in  distinct  characters,  the 
wife  as  executrix,  and  the  husband  and 
wife  together  as  trustees.  Besides,  the 
plaintiffs  have  conflicting  rights  ;  for  if 
Mr.  Wallis  is  to  be  compelled  to  invest 
money  for  securing  the  annuity,  he  will  be 
less  able  to  renew  the  leases — Lambert  v. 
Hutchinson  (4),  Bill  v.  Cureton  (5). 

Mr,  Simpkinson  and  Mr.  Pigot^  contra. 
— The  objection  that  the  plaintiffs  have 
not  a  common  interest,  goes  too  far ;  for 
that  would  prevent  general  pecuniary  lega- 
tees and  a  residuary  legatee  joining.  The 
plaintiffs  have  all  some  interest  in  having 
the  trusts  of  the  will  carried  into  execution. 
In  Campbell  v.  Machay  (6),  one  of  the  co- 
plaintiffs  was  a  specific  legatee,  and  no 
objection  was  taken  on  that  ground.  In 
all  the  cases  of  demurrer  on  this  ground, 
there  was  either  no  interest  or  conflicting 
interests.  Cholmondeley  v.  Clinton  was  a 
case  of  conflicting  interests.  Knye  v. 
Moore  (7)  is  explained  by  Dunn  v.  Dunn 
(8).  This  is  no  case  of  conflicting  inter- 
ests, and  there  is  nothing  in  it  which  re- 
lates to  anything  dehors  the  trusts  of  the 
will.  Besides,  the  objection  should  have 
been  taken  by  demurrer,  or  raised  by  the 
answer,  that  the  defendants  might  have 
had  an  opportunity  of  curing  it  by  amend- 
ment. Raffety  v.  King  (9)  is  a  direct  au- 
thority, that  the  objection  comes  too  late 
at  the  hearing — WMinson  v.  Parry  (10), 
Lambert  v.  Hutchinson,  A  quasi  con- 
flict of  interest  is  not  sufBcient  to  prevent 
the  Court  making  a  decree,  provided  it 
can  do  so  consistently  with  the  justice  of 
th'e  case — Moseley  v.  Lord  //an; Are  (11), 
Mortimer  y.  fVest  (lit).  Storey  v.  Johnson 

(9)  4  Rass.  225;  ■.€.  6  Law  J.  Rep.Chanc.6i. 
(5)  Ibid.  242  ;  s.  c.  1  Law  J.  Rep.  Chanc  2. 

(4)  1  Bear.  277;  b.c.  6  Law  J.  Rep.  (n.s.) 
Chanc.  196. 

(5)  2  MyL  &  K.  512  ;  e.  c.  4  Law  J.  Rep.  (n.s.) 
Chanc.  98. 

(6)  1  Myl  &  Cr.  618 ;  s.c.  6  Law  J.  Rep.  (n.s.) 
Chanc.  75. 

(7)1  Sim.  &  Stu.  61  ;  8.  c.  as  ^_  v.  Moseley, 
1  Law  J.  Rep.  Chanc.  18. 

(8)  2  Sim.  329  ;  8.  c.  6  Law  J.  Rep.  Chanc.  175. 

(9)  1  Keen,  619;  s.c.  6  Law  Rep.  (n.s.)  Chanc. 
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(10)  4Ru88.  272. 

(11)  2  You.  &  Jer.  52L 

(12)  3  Rubs.  370 ;  a.  c.  5  Law  J.  Rep.Chanc.  181. 


(13).  In  England  v.  Downet(H\  the 
Court  did  not  dismiss  the  bill,  but  gave 
liberty  to  amend.  The  same  principle  is 
applied  in  the  case  of  multifariousness — 
fVardy,Cooke{l5),JVynney.  Callander  {\  6), 
Whaley  v.  Damson {\7), 

[Alderson,  B. — When  the  case  comes 
to  a  hearing,  multifariousness  does  not  im- 
pede the  right  decision  of  the  case.] 

There  is  here  no  inconsistency,  to  pre- 
vent the  Court  coming  to  a  right  decision. 
The  only  objection  that  can  be  made  is, 
that  there  ought  to  be  two  bills.  There 
is  no  conflict,  for  the  annuitant  admits  the 
rights  of  the  specific  legatees.  It  resolves 
itself,  therefore,  into  an  objection  for  mul- 
tifariousness, and  comes  too  late.  If  there 
is  any  inconvenience,  it  is  the  inconve- 
nience of  the  plaintiffs,  who  have  united 
themselves  for  the  purposes  of  this  suit. 

[Alderson,  B. — That  would  be  a  strong 
observation,  if  some  of  the  plaintiffs  were 
not  infants.] 

Mr*  Stuart t  in  reply. — The  grounds  of 
objection  for  multifariousness  and  for  mis- 
joinder, are  perfectly  distinct ;  therefore, 
many  of  the  cases  cited  are  not  applicable. 
This  is  not  a  suit  for  general  administra- 
tion, or  to  recover  specific  legacies,  for  the 
legatees  are  in  the  enjoyment  of  them,  but 
to  act  upon  the  directions  in  the  will,  and 
to  work  out  a  benefit  to  the  ulterior  ob- 
jects of  the  testator's  bounty.  In  England 
V.  DowneSy  the  defect  could  be  cured  by 
amendment — here  it  cannot.  Suppose  a 
decree  appropriating  a  fund  as  a  security 
for  the  annuity,  and  also  as  to  the  renewal 
of  the  leases:  how  strange  would  it  be 
to  have  such  a  decree  stopped  by  the  death 
of  the  co-plaintiff*,  Mrs.  Anderson.  The 
inconvenience  is  so  great,  that  the  Court 
will  make  no  decree. 

[Alderson,  B. — Suppose  I  were  to  de- 
cide against  Mrs.  Anderson's  claim  rightly, 
and  as  next  friend,  in  her  favour;  and 
then  she  died ;  the  suit  would  abate,  though 
the  only  remaining  matter  would  be  that  ia 
which  it  ought  not  to  abate  at  all.] 

Judgment  postponed. 

(IS)  2  You.  &  CoL  586;  B«  0.  5  Law  J.  R«p- 
(N.s.)  Ex.  Eq.  9. 

(14)  1  Bear.  96;  8.e.  9  Law  J.  Rep.  (ha) 
Chanc.  313. 

(15)  5  Mad.  122. 

(16)  1  Rasa.  293. 

(17)  2  Sch.  &  Lef.  372. 
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January  20,  1841. — Alderson,  B. — It 
18  not,  I  think,  necessary  to  hear  the  coun- 
sel for  the  defendants  upon  the  merits  of 
tliis  case,  as,  after  consideration,  I  have 
come  to  the  conclusion,  that  this  hill  must 
fail  upon  the  preliminary  objection,  which 
has  been  fully  argued.  It  is  not  necessary 
for  me  to  state  again  at  length  the  princi- 
ples which  seem  to  me  to  govern  these 
questions,  as  I  have  so  lately  stated  them 
in  the  case  of  Davies  v.  Quarter  man  {\  9). 
Applying  them,  however,  to  the  circum- 
stances of  the  present  case,  it  appears  to 
roe»  that  the  misjoinder  of  the  plaintiffs  in 
a  case  like  the  present,  prevents  me  from 
making  with  justice  a  final  decree.  Here, 
in  fact,  are  two  suits  wholly  unconnected 
with  each  other.  One  plaintiff  seeks  relief, 
in  which  the  other  is  neither  directly  nor 
indirectly  concerned;  and,  which  is  an 
additional  circumstance  of  inconvenience, 
the  plaintiff  who  claims  relief  for  herself 
in  one  suit,  is  claiming  another  relief  as 
the  next  friend  of  the  infants  in  the  other. 
If  she  die,  the  suit  will  abate ;  though,  as 
to  that  portion  of  it  which  she  has  insti- 
tuted as  next  friend,  it  would  not  abate 
but  for  the  misjoinder.  Again,  supposing 
the  Court  to  decide  her  own  suit  in  her 
favour,  and  the  other  branch  of  it  against 
the  infants,  I  do  not  see  in  what  way  the 
infants  can  procure  redress,  in  case  the 
plaintiff,  as  next  friend,  refuses  to  take 
any  further  steps.  Or  if  the  reverse  were 
to  take  place,  the  infants  might  be  delayed 
in  the  redress  awarded  to  them  by  an  ap- 
peal, interposed  by  their  own  next  friend 
on  her  own  behalf.  It  was  said,  that  these 
inconveniences  arise  to  the  plaintiffs  from 
their  own  act  of  misjoinder  of  suits;  and 
ought  not  to  be  relied  on.  This,  if  true 
as  to  some  cases,  is  not,  however,  applic- 
able to  this,  in  which  infants  are  interested. 
On  the  whole,  it  is  admitted,  that  this  ob- 
jection is  one  in  which  it  is  for  the  Court 
to  exercise  its  discretion ;  and  as  no  case 
can  be  cited  in  which  such  a  joinder  of 
plaintiffs  has  been  allowed,  and  as  many 
inconveniences  will  follow,  from  allowing 
it,  affecting  any  decree  which  the  Court 
would  be  in  this  case  likely  to  pronounce, 
I  think  I  shall  best  exercise  that  discretion 
by  dismissing  this  bill. 

Objection  allowed,  and  the  bill 

dismissed,  with  costs, 
(19)  See  post,  p.  17. 


C.B. 
Jan.  22 
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JONES  V,  MOORE. 


Pleading  —  Multifariousness  —  Want  of 
Equity, 

A,  B,  and  C,  on  their  separate  account 
respectively,  put  on  board  the  defendant's 
ship  certain  casks  of  oil  to  be  conveyed  to  L, 
During  the  voyage  several  of  the  casks  leak* 
ed,  and  such  leakage  oil  was  sold  by  the  de- 
fendant's agent,  before  the  arrival  of  the  ship 
at  L,for  750L  A^  B,  and  C,  not  being  able 
to  distinguish  how  much  belonged  to  eachy 
enter  into  an  agreement  to  apportion  the 
proceeds  among  themselves,  and  require  the 
defendant  to  pay  the  money  to  them  in  such 
proportions.  The  defendant  refuses  to  com- 
ply,  and  brings  separate  actions  against  A, 
B,  and  C  for  freight  and  average.  To  a 
bill  filed  by  A,  B,  and  C,  ageUnst  the  defen- 
dant for  an  account,  and  to  restrain  the  ac- 
tions at  law,  the  defendant  demurred ;  first  Jot 
want  of  equity;  secondly,  for  multifarious- 
ness. The  demurrer  was  overruled ;  on  the 
first  ground,  because  A,  B,  and  C  could  not 
set  off  in  the  respective  actions  their  agreed 
proportions  of  the  7501.  against  the  demand 
for  freight,  S^c, ;  and,  on  the  second  ground^ 
as  it  was  not  possible  to  distinguish  what 
part  of  the  oil  sold  belonged  to  each  respec' 
tively,  and  they  were  tenants  in  common  of 
tlie  whole,  and  such  common  interest  entitled 
them  to  maintain  their  joint  bill  in  equity. 

The  bill  stated,  that  in  July  1839,  the 
vessel  Dorothy  Gales  was  lying  in  the  port 
of  Columbo,  in  the  island  of  Ceylon,  and 
soon  afterwards  was  advertised  to  take  in 
cargo.  That  A  B,  as  agent  of  the  defendant 
Moore,  received  on  board  on  account  of 
the  plaintiffs  respectively,  certain  quantities 
of  cocoa-nut  oil  for  the  purpose  of  convey- 
ing the  same  to  London ;  viz.  on  account 
of  John  Jones  ten  tons,  on  account  of  J.  B. 
sixteen  tons,  on  account  of  Scott  &  Co, 
twenty-two  butts,  on  account  of  Forbes  & 
Co.  sixty  hogsheads;  and  that  bills  of  lading 
of  the  goods  shipped  on  board  were  duly 
signed  by  A  B,  wherein  it  was  agreed,  that 
the  goods  were  to  be  delivered  in  London, 
and  the  charge  for  freightage,  &c,  to  be  at 
the  rate  therein  mentioned.  During  the 
voyage  several  of  the  oil  casks  had  leaked, 
and  the  oil  that  escaped  had  been  pumped 
up  from  the  hold  and  put  into  other  casks, 
which  oil  was  afterwards  mixed  up  by 


IS 


EXCHEQUER  IN  EQUITY. 


A  B,  and  sold  by  him  at  St.  Helena  in  one 
mass,  and  the  net  proceeds  of  such  sale 
received  by  A  B  amounted  to  750/.  The 
vessel  arrived  in  London  in  1830,  when 
the  plaintiffs,  on  discovering  their  loss,  and 
the  sale  of  the  oil  by  A  B,  being  unable  to 
ascertain  what  quantity  belonged  to  each 
respectively,  agreed  to  apportion  the  pro- 
ceeds amongst  thentiselves,  and  required 
the  defendant  to  pay  750/.  among  them, 
according  to  such  proportions.  This  the 
defendant  refused  to  do,  but  commenced 
actions  against  J.  Jones,  and  against  Bell  & 
Co.  for  the  freight  and  average  of  their 
oil,  and  against  Forbes  &  Co.  for  the 
freight  and  average  of  their  oil,  and  also 
for  the  freight  of  thirty  bales  of  cinnamon. 
The  bill  charged,  that  the  plaintiffs  were 
entitled  to  set  off  against  the  claims  of  the 
defendant,  the  monies  arising  from  the  sale 
of  the  oil,  but  that  by  reason  of  that  sum 
not  having  been  appropriated  among  the 
plaintiffs,  they  were  unable  to  avail  them- 
selves of  the  set-off  at  law,  and  that  the 
said  sum  of  750/.  greatly  exceeded  the 
whole  amount  of  the  monies  payable  by 
the  plaintiffs,  in  respect  of  freight  and 
average,  and  that  the  defendant  was  in 
embarrassed  circumstances.  The  bill  pray- 
ed a  declaration,  that  the  plaintiffs  were 
entitled  to  the  money  arising  from  the  sale 
of  the  oil,  and  that  an  account  might  be 
taken  of  what  was  received  by  the  defen- 
dant in  respect  thereof,  and  that  the  sum 
found  due  might  be  apportioned  among 
the  plaintiffs,  according  to  their  agreement, 
the  plaintiffs  offering  that  the  sums  due 
from  them  for  freight,  &c.  should  be  first 
retained  by  the  defendant ;  and,  if  necessary, 
for  an  account  of  the  same,  and  for  an  in- 
junction against  the  defendant's  proceed- 
ing in  the  actions,  and  for  a  commission  to 
examine  witnesses  abroad.  To  this  bill 
the  defendant  put  in  a  general  demurrer, 
on  two  grounds,  first,  for  multifariousness ; 
and,  secondly,  for  want  of  equity. 

Mr,  Romilly,  for  the  demurrer. — There 
is  nothing  in  this  question  which  could  not 
be  determined  at  law.  There  is  no  case  made 
for  an  account,  viz.  payments  on  one  side, 
and  receipts  on  the  other.  The  plaintiffs  have 
prayed  no  relief  which  they  might  not  have 
had  at  law.  The  commission  to  examine 
witnesses  they  might  have  had  at  law.  A 
simple  bill  of  discovery  in  aid  of  their  de- 
fence at  law  would  have  been  the  proper  pro- 


ceeding. But  they  have  endeavoured,  by  a 
claim  of  cross  demands,  to  make  a  case  for 
an  account. 

[Lord  Abinoer,  C.B. — Could  they  plead 
the  set-off  at  law  ?  The  oil  was  sold  in 
one  mass ;  how  could  they  shew  bow  much 
belonged  to  each  ?] 

As  to  multifariousness,  there  are  three 
distinct  actions  brought  against  the  plain- 
tiffs for  distinct  demands,  and  these  are 
not  all  in  respect  of  the  same  thing.  In 
one,  there  is  the  additional  claim  of  freight 
for  cinnamon  ;  and,  therefore,  the  reason* 
ing  of  the  Master  of  the  Rolls,  in  Harriton 
V.  Hogg  (1 ),  applies  unanswerably  to  this 
case.  Such  a  bill  was  allowed  in  Kensing' 
ton  V.  9Vhite(2),  but  that  case  has  been 
much  doubted — Star.  Eq,  Plead.  340,  and 
Lord  Cottenbam's  observations  in  Campbell 
V.  Mackay  (3).  So  in  SkackeU  v.  Macaulmf 
(4),  where  the  bill  prayed  a  commission  to 
examine  witnesses  in  aid  of  a  defence  at 
law  to  two  separate  actions,  the  demurrer 
was  allowed,  because  it  might  retard  or 
prejudice  the  proceedings  of  the  plaintiff 
at  law  in  one  action,  by  requiring  him  to 
wait  till  the  depositions  in  both  were  re- 
turned. 

Mr.  Simpkinson  and  Mr.  Lewie,  for  the 
bill. — The  argument  on  the  part  of  the  de- 
fendant would  go  to  shew,  that  the  plaintiflfs 
have  no  remedy  in  any  court.  None  of 
the  cases  cited  are  applicable,  except  Ciisip- 
bell  V.  Mackay t  which  is  conclusive  against 
the  demurrer.  The  Lord  Chancellor,  in 
p.  618,  says,  "The  result  of  the  principles 
to  be  extracted  from  The  Attorney  OenenU 
V.  the  Merchant  Tailors*  Company  and  The 
Attorney  Generalv,  the  Goldsmiths* Company 
negatives  the  proposition,  that  where  there 
is  a  common  liability  and  a  common  inter- 
est, the  common  liability  of  the  defendant 
and  the  common  interest  of  the  plaintiffs, 
different  grounds  of  property  cannot  be 
united  in  one  and  the  same  record.  On 
the  contrary,  both  those  cases  are  consis- 
tent with  the  doctrine  that  they  may  be  so 
united."  Every  ingredient  exists  in  this 
case.  The  plaintiffs  here  are  tenants  in 
common,  though  in  unascertained  propor- 

(1)  2  Ve8.jun.3f3. 

(2)  3  Price,  164. 

(3)  1  Myl.  6c  Cr.  624 ;  a.  c.6  Law  J.  Rep.  (s.t.) 
Chanc.  73. 
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(4)  2Siiii.&Sta.79;8.c.3LtwJ.  Rep.Cluuio. 
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dobs,  of  the  oil  sold  by  defendant's  agent. 
Where  a  plaintiflP  is  proceeding  at  law  to 
gain  an  advantage,  which  he  is  not  entitled 
to,  a  court  of  equity  will  restrain  him — 
Williams  v,  Davis  (5).  Here  the  forms  of 
legal  proceedings  will  not  allow  a  set-oif, 
and  yet  the  defendant  seeks  to  recover  the 
amount  of  freight,  though  indebted  to  the 
plaintiffs  in  a  greater  amount.  Mills  v. 
Campbell  (6)  confirms  the  doctrine  of  Ken^ 
smgUm  v.  White, 

Mr.  Romilly^  in  reply. 

Lord  Abinobr,  C.B. — There  is  one  thing 
in  which  the  parties  have  a  common  interest. 
They  all  have  a  common  interest  in  the  oil* 
that  was  pumped  up  and  sold.  There  are 
two  circumstances  that  make  them  tenants 
in  common;  they  cannot  ascertain  how 
much  was  lost  in  each  cask  belonging  to 
each.  For  it  has  been  mixed  up  by  the 
defendant's  agent,  and  has  been  sold  in  one 
mass ;  and  it  is  impossible  by  any  process 
of  law  to  distinguish  one  part  from  the 
other.  I  recollect  a  case  at  law,  vide  White^ 
house  V.  Frost  (7),  where  ten  tons  of  oil, 
part  of  a  larger  quantity,  were  sold,  and  the 
price  paid.  The  seller  refused  to  deliver 
it,  and  an  action  of  trover  was  brought 
against  the  persons  who  had  detained  it; 
and  there  was  some  doubt,  as  the  part  sold 
was  not  separated  from  the  mass,  whether 
the  purchaser  could  bring  trover  for  those 
ten  tons.  The  Court,  however,  afler  much 
doubt,  allowed  him  to  maintain  his  action. 
But  the  doubt  would  have  been  much 
stronger,  if  the  oil  had  diminished  in  quan- 
tity. Here  the  individual  parties  could  not 
bring  trover,  for  the  captain  had  sold  the 
whole  in  one  mass,  and  if  one  of  them  did, 
it  might  well  be  asked,  '*How  do  you 
know  that  the  whole  of  your  oil  which  leaked 
was  not  actually  lost  ?*'  The  mode  of  coming 
at  the  rights  of  the  parties  is  in  equity. 
You  cannot  at  law  have  them  all  before  the 
Court.  What  the  defendants  in  the  action 
at  law  seek  is,  to  have  a  set-off  in  a  court 
of  equity.  Suppose  they  had  agreed  among 
themselves  as  to  the  proportion  that  should 
belong  to  each,  and  the  only  question  was, 
that  the  owner  of  the  ship  should  account 
for  the  proceeds;   that  agreement  would 

(5)  f  Sim.  461. 

(6)  a  You.  &  Col  391 ;  7  Law  J.  Rep.  (n.s.) 
Ex.  Eq.  f . 

(7)  IS  East,  614. 


not  give  them  any  new  title  against  him  at 
law,  if  he  should  refuse  to  hand  over  the 
money  ;  and  there  would  be  this  difficulty 
at  common  law,  that  if  he  resisted  the  ac- 
tion so  brought  by  one  of  them,  this  agree- 
ment could  not  be  given  in  evidence  ;  but 
the  defendant  would  put  the  plaintiff  to 
prove,  that  it  was  his  oil  that  was  sold. 
The  agreement  to  take  a  certain  proportion 
would  not  prove  that  fact,  or  advance  his 
right  in  any  way.  This  difficulty  makes 
it  a  proper  case  for  equity.  Again,  if  one 
of  them  only  brought  his  bill  against  the 
ship-owner,  there  might  be  great  difficulty, 
unless  the  Court  bound  all  the  parties.  The 
having  made  an  arrangement,  would  not 
bind  the  defendants  or  plaintiffs  in  equity, 
unless  all  the  parties  were  before  the  Court; 
and  that  would  be  either  by  this  defendant 
filing  a  bill  against  them  all,  or  by  their 
filing  a  bill  against  him  for  a  settlement. 
They  have  become  by  events  tenants  in 
common,  because  the  portion  of  each  is  not 
separated,  and  cannot  be.  They  might 
maintain  a  joint  action  for  injury  done,  and 
why  should  they  not  maintain  a  joint  bill 
in  equity  ?  This  bill  does  contain  matter 
which  is  the  fit  subject  of  proceedings  by 
all  the  plaintiffs  against  the  defendant. 

Demurrer  overruled. 


SRSON,  B.> 

.  18,  19.  > 


Alderson 
Feb 


POPE  0.  GARLAND. 


Vendor  and  Purchaser  —  Specific   Per" 
formance — Leasehold  Estate — Objectionable 
Covenants. 

The  particulars  of  sale  of  leasehold  pro^ 
perty^  described  it  as  parcelled  out  into  small 
lotSf  with  houses  built  thereon,  and  let  for 
long  terms  at  a  fixed  ground-rent  upon  each^ 
with  the  exception  of  two  lots  of  ground  let 
as  gardens  to  tenants  at  will,  the  whole  pro* 
ducing  to  the  purchaser  a  yearly  income  of 
120/.,  andin  conclusion,  stated  that  the  whole 
property  was  held  on  a  lease  for  forty-nine 
years,  at  a  ground-rent  of  86/.  per  annum* 
The  abstract  of  title  shewed  a  reservation  in 
the  original  lease  of  a  rent  of  SOL,  and  such 
iulditional  yearly  rent  as  should  be  equal  to 
one-third  of  the  improved  yearly  rent,  and 
also  contained  some  stringent  covenants.  To 
the  Master* s  report  of  a  good  title,  the  pur^ 
chaser  took  exceptions,  on  the  ground  of  mis- 
representations  and  unusual  covenants: — 
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Held,  first,  that  there  was  no  mtsrepresenta" 
tion;  secondly,  that  the  principle,  that  a 
purchaser  of  a  fee,  stated  to  he  subject  to 
leases,  is  to  he  deemed  to  have  notice  of  all 
the  contents  of  the  leases,  applies  equally  to 
the  purchaser  of  a  particular  lease* 

The  property  in  question,  by  an  order 
in  the  cause,  had  been  put  up  to  auction 
on  the  12nd  of  December  1839,  and  Charles 
Stephens  was  declared  the  highest  bidder, 
for  the  whole  of  the  premises  described 
in  the  particulars,  at  the  sum  of  510/.  On 
a  motion  on  behalf  of  the  plaintiff,  for 
payment  of  the  purchase-money  into  court 
with  interest,  an  order  was  made  referring 
it  to  the  Master,  as  to  whether  the  plain- 
tiff could  make  a  good  title  to  the  said 
estate  comprised  in  the  said  lot,  and  when 
such  title  was  first  shewn,  with  liberty  to 
state  special  circumstances. 

In  the  particulars  of  sale,  the  property 
was  described  as  the  leasehold  estate  of 
the  late  W.  Law,  situate  at  Peckham,  and 
was  more  particularly  specified  as  parcelled 
out  into  small  lots,  with  dwelling-houses 
erected  thereon,  underlet  for  long  terms  at 
a  fixed  ground- rent  reserved  on  each,  with 
the  exception  of  No.  3,   described  as  a 
house  and  garden,  let  to  C.  P,  tenant  at 
will,  at  %0L  per  annum,  and  the  last  lot 
described  as  a  large  piece  of  garden  ground 
about  4^  acres,  Let  to  J.  D,  tenant  at  will, 
at  the  low  rent  of  20/.  per  annum.     The 
total  amount  of  rents  to  be  received  by 
the  purchaser,  including  that  paid  by  the 
two  tenants  at  will,  was  summed  up  at 
120/.  And  the  particulars  concluded  thus, 
'*  All  the  property  as  described  in  this  lot, 
is  held  on  lease  for  an  unexpired  term  of 
forty-nine    years,    from    Christmas- day, 
1839,  at  a  ground-rent  of  86/.  14«.  %d. 
per  annum,"  leaving  a  clear  income  to  the 
purchaser  of  34/.  ^s.  4td.     The  affidavit  of 
the   purchaser  used   before   the  Master, 
stated  that  he  was  the  owner  in  fee  of  two 
pieces  of  land  containing  14  acres,  imme- 
diately adjoining  the  piece  of  ground  de- 
scribed in  the  particulars  as  4|^  acres  of 
garden  ground  let  to  J.  D,  ast  tenant  at 
will,  and  that  his  principal  object  in  pur- 
chasing the  property,  was  to  build  on  the 
said  4^  acres  of  garden  ground,  in  con- 
nexion with  his  own  land  immediately  ad- 
joining.    That  by  the  abstract  of  title,  it 
appeared  that  the  original   leaae  under 


which  the  property  was  held,  was  dated 
the  29th  of  May  1823,  and  made  between 
C.  Shard,  as  lessor,  of  the  one  part,  and 
W.  Law,  as  lessee,  of  the  other  part,  and 
that  the  yearly  ground -rent  reserved,  was 
80/.,    "and   such    further   or    additional 
yearly  rent  or  sum  of  money  beyond  the 
said  yearly  rent  of  80/.,  as  should  be  equal 
to  one- third  of  the  improved  yearly  rent 
or  value  to  the  said  W.  Law,  his  executors, 
&c.,  of  the  premises  thereby  demised,  after 
payment  of  the  said  yearly  rent  of  80/." 
And  that  in  such  lease,  there  was  a  cove- 
nant by  W.  Law,  his  executors,  &c.,  that 
no  dwelling-house  to  be  erected  on  any 
part  of   the   premises    thereby  demised, 
should  be  of  less  value  than  200/.,  or  21/* 
per  annum.  And  also  a  covenant  or  agree- 
ment in  these  words,  '*  And  it  is  hereby 
declared  and  agreed  by  and  between  the 
parties  hereto,  that  for  the  better  ascer- 
taining the  further  or   additional  yearly 
rent,  which  is  from  time  to  time  to  be  paid 
to  the  said  C.  Shard,  his  heirs  or  assigns 
during  the   said   term,  beyond   the  said 
yearly  rent  of  80/.,  all  leases  and  agree* 
ments  for  leases  of  all  or  any  part  of  the 
said  piece  or  parcel  of  ground  and  pre- 
mises at  any  time  or  times  hereafter  to  be 
granted  by  the  said  W.  Law,  bis  executors, 
&c.,   to  or  with  any  person  or  persons 
whomsoever,  together  with  the  counterpart 
thereof,  shall  be  prepared  by  the  solicitor 
for  the  time  being,  of  the  said  C.  Shard, 
his  heirs  or  assigns,  at  the  costs  of  the 
said  W.  Law,  his  executors,  &c.,  or  his  or 
their  under-tenants,  the  said  solicitor  mak- 
ing a  reasonable  charge  for  the  same.  And 
further,  that  such  ground-rents  shall  be 
laid  on  every  house  or  parcel  of  ground, 
part  of  the  premises,  when  and  as  the  same 
shall  be  allotted  out,  or  divided,  or  agreed 
to  be  leased  for  building  by  the  said  W. 
Law,  his  executors,  &c.,  as  shall  be  reason- 
able according  to  the  judgment  of  the  sur- 
veyor for  the  time  being  of  the  said  C. 
Shard,  his  heirs  or  assigns.     And  that  the 
said  W.  Law,  his  executors,  &c.,  shall  not 
accept  or  take  any  fine  or  premium,  or 
gift  upon  and  for  granting  any  lease  or 
leases,  or  assignment  or  assignments  of 
any  part  of  the  said  messuages  or  tene* 
ments,  or  piece  or  parcel  of  ground,  (except 
for  the  assignment  or  assignments  of  any 
houses  and    buildings  which  shall  have 
been  actually  erected,  and  on  which  the 
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g]round-rent8  shall  have  been  previously 
ascertained  and  laid  on  in  manner  afore- 
said^  without  the  consent  of  the  said  C. 
Shard,  his  heirs,  &c.,  in  writing,  first  had 
and  obtained,  and  that  then  and  in  such 
case  the  said  C.  Shard,  his  heirs,  &c., 
shall  receive  and  be  entitled  to  one-third 
of  such  fine  or  premium.*'  There  was 
also  the  usual  proviso  for  re-entry,  on 
non-payment  of  the  rent  or  breach  of  the 
covenants.  The  affidavit  went  on  to  state, 
that  the  deponent  was  altogether  ignorant 
of  the  actual  nature  and  amount  of  the 
ground-rent,  or  of  the  covenants  in  the 
lease,  till  the  delivery  of  the  abstract  of 
title  ;  and  that  if  he  had  known  of  them, 
he  would  not  have]  bid  nearly  so  high  a 
sum  as  510/.  for  the  said  lot. 

In  pursuance  of  the  order  of  reference,  the 
Master  certified  that  a  good  title  could  be 
made  to  the  said  estate.  To  this  report,  the 
purchaser  excepted,  for  that  the  Master 
ought  to  have  found  that  the  plaintiff  could 
not  make  a  good  title  for  the  following  rea- 
sons:— First,  that  the  particulars  of  sale  re- 
presented the  premises  as  held  under  an  ori- 
ginal lease  for  for ty-^nine  years  from  Christ- 
mas, 1839,  at  &  fixed  ground-rent  of  86/. 
lis.  Zd. ;  whereas,  the  rent  reserved  by 
the  original  lease,  was  a  fixed  rent  of  80/., 
and  such  further  or  additional  yearly  rent 
or  sum  of  money,  &c.,  (vide  suprh,  the 
covenants  as  to  the  additional  rent,  and  the 
preparation  of  the  leases,  and  the  fixing 
of  the  ground -rent).  Secondly,  that  no 
valid  assignment  to  the  purchaser  of  the 
said  lot,  or  at  least  of  the  premises  in  the 
occupation  of  J.  D.  and  C.  P,  as  tenants  at 
will,  could  be  made  in  consideration  of 
any  sum  of  money,  without  the  consent  of 
the  persons  entitled  to  the  reversion,  as  no 
ground- rent  had  been  ascertained  or  laid 
on  the  said  premises  in  the  manner  men- 
tioned in  the-  original  lease,  and  that  no 
such  consent  had  been  given  or  offered  to 
be  procured  ;  and  that  it  had  not  been 
shewn  who  were  the  persons  whose  con- 
sent was  necessary.  Thirdly,  that  conse- 
quently the  purchaser  could  not  have  a 
sufficient  discharge  for  his  purchase-money 
under  the  circumstances.  Fourthly,  that 
there  was  no  evidence  in  the  abstract,  that 
J.  D.  and  C.  P.  were  tenants  at  will,  but 
that  they  claimed  to  hold  as  tenants  from 
year  to  year,  or  for  some  greater  interest. 


Fifthly,  that  the  covenants  in  the  original 
lease  were  unusual  and  objectionable. 

ilfr.  Stuart  and  Mr.  Stevens^  for  the 
exceptions. — The  particulars  of  sale  de- 
scribe it  as  a  leasehold  property  at  a 
ground-rent  of  86/.  14«.  2d,  The  abstract 
discloses  a  different  state  of  things,  a 
ground-rent  of  80/.,  with  such  further 
additional  rent,  &c.  This  is  a  mis^epre- 
sentation.  The  object  of  the  purchaser 
was  to  employ  it  as  building  land,  but  he 
cannot  do  that  without  hampering  himself 
with  an  additional  rent,  and  he  cannot 
even  fix  a  rent  to  his  own  under-tenants. 
This  is  not  an  objection  to  the  conveyance, 
but  to  the  title.  Nothing  that  materially 
affects  the  eligibility  of  the  property,  can 
be  considered  as  the  subject  of  compensa- 
tion. The  utmost  extent  to  which  the 
Court  has  gone,  has  been  in  the  case  of 
quit-rents,  as  being  incidents  of  tenure— 
Esdaile  V,  Stephenson (\).  In  Cadman  v. 
Homer  (2),  Sir  William  Grant  held  that 
misrepresentation,  though  in  a  slight  de- 
gree, was  an  objection  to  a  specific  per- 
formance. The  objection  taken,  is  not  an 
objection  to  the  conveyance,  but  an  objec-* 
tion  to  the  title — Bliss  v.  ColUns(S).  See 
also  Sugden's  Vendors^  vol.  1,  p.  161,  and 
the  cases  there  cited— Stewart  v.  AlUston 

Mr.  Svmpkmson  and  Mr.  Bacon^  contra. 
— ^The  only  question  before  the  Master 
was,  whether  the  vendor  could  make  a 
good  title.  The  objections  raised,  are 
upon  collateral  points,  and  respect  the 
question  of  compensation.  But  as  to  that, 
the  purchaser  is  bound  by  constructive 
notice  of  the  covenants  in  the  lease — HaU 
V.  Sndth  (5).  Notice  of  a  lease  is  notice 
of  its  contents — Walter  v.  Maunde(fi\ 
Barraud  v.  Archer  (7).  This  was  a  fixed 
rent,  though  liable  to  be  increased  in  cer- 
tain cases  ;  and  at  the  time  of  the  sale,  the 
rent  payable  was  86/.  I4s.  2d. 

Mr.  Stuart,  in  reply. — The  cases  cited 
refer  to  the  purchase  of  the  fee  simple  of 
estates  described  as  under  lease — 1  Sug^ 


(1)  1  Sim.&Sta.  1«S. 
(«)  18  Ves.  10. 

(3)  4  Mad.  «S1. 

(4)  1  Mer.  «6. 

(5)  14  Veg.  426. 

(6)  1  Jac.  &  Walk.  181. 

(7)2  Sim.  453 ;  b.  c.  9  Law  J.  Rep.  Chanc.  173. 
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den*s  Vendors^  1 1 .  The  rule  should  seem 
to  be  confined  between  vendor  and  pur- 
chaser, to  a  contract  actually  executed 
and  the  pure  base- money  paid. 

[Alderson,  B. — That  is  only  Sir  E. 
Suffden's  opinion  of  what  the  law  ought  to 
be.] 

Walter  v.  Maunde  is  an  authority  that 
the  purchaser  ought  to  have  property  of 
such  a  kind  as  the  particulars  of  sale  de- 
scribed. Has  the  purchaser  got  substan- 
tially what  he  was  buying?  Bliss  v. 
Collins  shews  that  this  is  not  a  matter  of 
compensation,  but  a  question  of  title. 
Hall  V.  Smith  was  decided  upon  a  mis- 
apprehension of  Taylor  v.  Stibbert  (8).  In 
Flight  v.  Booth  (9),  the  particulars  of  sale 
stated  a  lease  with  a  covenant  that  certain 
offensive  trades  should  not  be  carried  on. 
The  covenant  was  found  to  extend  also  to 
other  trades,  and  that  was  held  such  a 
material  discrepancy  as  to  entitle  the  pur- 
chaser to  rescind  the  contract.  In  that 
case,  there  was  no  misrepresentation  in 
words,  but  only  a  concealment.  The 
vendors  cannot  sell  this  property  without 
the  consent  of  the  reversioner,  and  that 
consent  has  not  been  procured.  That  is 
an  objection  to  the  title — Esdaile  v.  Ste- 
phenson,  Wynn  v.  Griffith  (10). 

Alderson,  B. — I  agree  to  the  principle 
which  seems  to  be  laid  down  in  Hall  v. 
Snuth,  that  where  a  lease  is  stated,  it  is 
the  business  of  the  purchaser  to  look  at 
the  clauses,  if  it  materially  influences 
his  judgment.  I  cannot  distinguish  be- 
tween this  case  and  the  case  of  a  landlord 
selling  his  property,  and  stating  that  it  is 
under  lease.  The  Court  has  held,  where 
property  is  described  as  in  the  hands  of 
tenants  or  under  leases,  that  it  is  the  duty 
of  the  purchaser,  if  he  is  disposed  to  make 
inquiries  upon  the  subject,  to  ask  what 
are  the  terms  of  the  leases,  so  that  he  may 
know  what  he  purchases,  whether  property 
over  which  he  has  certain  rights,  or  over 
which  his  rights  will  be  restricted.  Is 
there  any  difference  in  principle  in  the 
particular  purchase  of  a  lease  ?     The  con- 

(8)  ft  Ves.jun.  437. 

(9)  1  Bing.  N.C.  370;  8.c.  4  Law  J.  Rep.  (ns.) 
CP.  66. 

(10)  1  Rubs.  «8S;  s.c.  1   Law  J.  Hep.  Chanc. 
110. 


ditions  under  which  the  lease  is  held,  only 
make  the  land  more  or  less  valuable ;  just 
the  same  as  in  the  case  of  the  landlord 
selling.  Can  the  purchaser  object  to  the 
title,  if  there  should  be  any  covenant  bur- 
densome to  the  vendor  ?  If  he  cannot, 
then  it  remains  for  the  purchaser  of  a 
leasehold  estate  to  see  what  he  is  purchas- 
ing, and  all  the  undertaking  on  the  part 
of  the  vendor,  is  to  make  a  good  title  to 
that  lease,  and  the  purchaser  is  to  be 
deemed  to  have  constructive  notice  of  the 
terms  of  the  lease.  That  then  makes  an 
end  of  the  question,  except  there  is  mis- 
representation, by  which  the  vigilance  of 
the  purchaser  is  set  to  sleep,  and  he  is  in- 
duced to  believe  the  contrary.  The  vendor 
then  is  bound  by  that  representation,  and 
that  explains  the  case  of  Flight  v.  Boath^ 
because  there  the  covenant  turned  out  to 
be  of  a  much  more  stringent  nature  than 
that  described  in  the  particulars  of  sale ; 
for  if  a  lease  is  stated  with  a  particular 
covenant,  that  implies  that  it  is  all  that  it 
is  subject  to.  Look  at  the  covenant  here, 
which  is,  that  the  party  who  takes  from 
the  original  lessor  shall  not  underlet  any 
portion  of  the  ground,  unless  Shard's  at- 
torney should  draw  the  leases,  that  is,  for 
the  purpose  of  ascertaining  the  additional 
ground-rent.  That  ground-rent  was  ori- 
ginally a  fixed  rent,  with  one-third  of  the 
improved  rent.  It  being  understood  that 
Law  would  divide  the  land  into  small  por- 
tions, in  order  to  ascertain  that  one*  third. 
Shard  requires  that  all  underleases  should 
be  submitted  to  his  solicitor,  to  determine 
the  terms  of  tlie  assignment,  and  to  see 
that  the  covenants  were  proper ;  and  se- 
condly, the  amount  of  the  ground-rent 
was  to  be  settled  by  Shard's  surveyor. 
And  again,  there  is  a  proviso,  that  Law 
should  not  assign  for  a  fine  to  any  person, 
without  special  leave,  and  in  case  such  was 
givep,  then  Shard  should  have  one-third 
of  the  fine.  That  applies  to  assignments 
of  portions  o£  the  land,  and  not  to  an  as- 
signment of  Law's  whole  interest.  What 
is  the  misrepresentation  ?  A  ground- rent 
is  stated  of  86/.  14#.  fid,  '  That  is  consis- 
tent with  the  fact.  If  it  were  more,  it 
would  only  be  a  subject  for  compensation. 

Exceptions  overrtded,  with  costs. 


EXCHEQUER  IN  EQUITY. 


17 


DER80N,  B.  "^ 

:.  12,  1840.  V 
b.  9,  1841.3 


Alderson,  B. 
Dec, 
Feb, 


DA  VIES  V,  aOARTERMAN. 


Parties — Misjoinder —  Co-plaintiff  having 
no  Interest — Objection  when  available. 

Where  the  interests  of  co-plaintiffs  are 
con^fiicting,  it  is  ground  for  dismissing  the 
bill  at  the  hearing ;  but  the  introduction  of  a 
plaintiff  who  has  no  interest  on  the  record,  if 
the  other  circumstances  of  the  case  are  such 
as  to  enable  the  Court  to  make  a  just  and 
complete  decree,  is  not  a  valid  objection  at 
the  hearing,  but  must  be  taken  either  by  de^ 
murrer  or  plea,  at  an  earlier  stage  of  the  suit. 

Accordingly,  A,  by  his  will,  gave  all  his 
real  and  personal  estate,  including  a  mort^ 
gage,  to  B,  B,  by  his  will,  gave  all  money 
due  to  him  on  mortgage  or  otherwise  to  W,  in 
trust  for  herself  for  life,  remainder  to  L, 
After  the  death  of  W,  a  foreclosure  suit  was 
brought,  to  which  L,  was  made  a  party  co* 
plaintiff: — Held^on  an  objection  taken  at  the 
hearing,  that  L,  had  no  interest  to  entitle  her 
to  be  a  co-plaintiff  in  the  suit ;  but  that  the 
objection,  although  it  would  have  prevailed  on 
demurrer,  could  not  be  taken  at  the  hearing. 

By  deeds  of  lease  and  release  and 
assignment,  dated  the  30th  and  dlst  of 
October  1812,  Benjamin  Jones  conveyed 
certain  estates,  as  to  part  thereof,  in  fee, 
and  as  to  the  other  part,  for  the  residue 
of  a  term  of  1,000  years,  to  Meredith 
Davies,  his  heirs,  &c.,  by  way  of  mortgage, 
for  securing  3,100/.  and  interest. 

Meredith  Davies,  by  his  will,  gave  all 
his  real  and  personal  estate,  including  this 
mortgage,  to  his  son  John  Davies,  bene- 
ficially, and  appointed  him  his  executor. 
John  Davies,  by  his  will,  gave  all  monies 
due  to  him  on  mortgage,  bonds,  or  other- 
wise, to  his  wife  Mary  Davies,  in  trust  for 
herself  for  life,  with  remainder  to  Levia 
Davies,  his  daughter,  and  appointed  his 
wife  sole  executrix.  Mary  Davies  had 
since  died  intestate,  and  James  Davies,  one 
of  the  plaintiffs,  took  out  administration 
de  bonis  non,  both  to  Meredith  Davies  and 
John  Davies.  Benjamin  Jones,  the  mort- 
gagor, devised  the  equity  of  redemption  in 
the  mortgaged  premises  to  John  B.  Jones, 
who,  in  1828,  took  the  benefit  of  the  Insol- 
vent Act,  when  all  his  estates  were  con- 
veyed to  his  assignees,  the  defendants  to 
New  Sebies,  X.— Bxchbq.  in  Eq. 


the  present  suit,  Quarterman  and  Barnett, 
and  Edwards,  since  deceased.  This  was  a 
suit  for  a  foreclosure,  and  the  plaintiffs  were 
James  Davies,  administrator  de  bonis  non  of 
Meredith  and  John  Davies,  R.  J.  Davies, 
who  was  the  heir-at-law  both  of  Meredith 
and  John  Davies,  and  Levia  Davies,  as 
beneBcially  interested  in  the  mortgage- 
money,  under  the  will  of  John  Davies. 
The  cause  coming  on  for  hearing, — 
Mr.  James  objected,  that  Levia  Davies 
was  improperly  joined  as  a  co-plaintiff, 
and  that,  for  the  purposes  of  this  suit,  she 
was  a  mere  stranger,  being  merely  the 
legatee  of  the  executor  of  the  mortgagee ; 
and  it  did  not  appear  whether  the  money 
would  go  to  John  Davies,  because  it  was 
not  shewn  that  all  the  mortgagee's  debts 
were  paid ;  and  he  contended,  that  this  was 
an  objection  that  might  be  taken  at  the 
hearing. 

Mr,  Simpkinson  and  Mr.  Wilbraham, 
contra. — It  is  admitted,  that  Levia  DaVies 
has  a  beneficial  interest,  subject  to  the 
paramount  claim  of  debts,  and  that  Mere- 
dith Davies  has  been  dead  twenty-two 
years,  without  any  debts  being  claimed 
against  his  estate.  But  this  objection 
should  have  been  taken  before.  There 
are  two  classes  of  cases  : — first,  where  the 
plaintiffs  have  conflicting  interests  ;  and, 
secondly,  where  a  co-plaintiff  has  no  inter- 
est at  all.  In  the  last  case,  the  objection 
must  be  taken  by  demurrer.  But  in  a 
similar  case,  even  when  it  was  taken  by 
demurrer,  it  was  overruled. 

Rhodes  v.  Warburton,  6  Sim.  617. 

Raffety  v.  King,  1  Keen,  619 ;  s.  c.  6 
Law  J.  Rep.  (n.s.)  Chanc.  87. 

The  King  of  Spain  v.  Machado,  4  Russ. 
225  ;  s.  c.  6  Law  J.  Rep.  Chanc.  61. 

Cuff  V.  Platell,  4  Russ.  242 ;  s.  c.  1 
Law  J.  Rep.  Chanc.  2. 

Wilkinson  v.  Parry,  4  Russ.  273. 

Makepeace  v.  Haythome,  4  Russ.  244 ; 
s.  c.  5  Law  J.  Kep.  Chanc.  147. 

Lambert  v.  Hutchinson,  1  Beav.  277 ; 
s.c.  8  Law  J.  Rep.  (n.s.)  Chanc.  196. 

Binningtonv,  Harwood,  T.  &  Russ.  477. 
Mr,  James,  in  reply. — In  Sigel  v.  Phelps 
(1),  the  objection  was  allowed  at  the  hear- 
ing.    The  plaintiffs  are  bound  to  shew  an 
interest  on  the  record.     If  it  were  not  so, 

(1)  7  Sim.  439. 
D 
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the  objection  as  to  a  co-plaintiff  having  no 
interest,  could  not  be  taken  by  demurrer. 

Mr,  E.  Younge,  for  Barnett,  the  assig- 
nee under  the  Insolvent  Act. 

The  case  stood  over  for  judgment. 

Jan.  9,  1841.  —  Alderson,  B.  —  This 
case  stood  over,  in  order  that  I  might  have 
an  opportunity  of  looking  at  the  cases, 
which  require  some  examination,  on  this 
point.  The  facts  are  these: — Meredith 
Davies  was  the  mortgagee  in  fee  of  certain 
lands  mentioned  in  the  bill,  and  mortgagee 
for  a  term  of  years  of  certain  other  lands ; 
and  the  object  of  this  suit  is  the  foreclosure 
of  that  mortgage.  He  bequeathed  all  his 
real  and  personal  estate  in  1817  to  his  son, 
John  Davies,  his  heir-at-law,  whom  he  also 
made  his  sole  executor.  That  bequest 
included  the  mortgage  in  question.  John 
Davies,  in  1819,  bequeathed  all  money  due 
to  him  on  mortgage  to  his  wife,  Mary 
Davies,  in  trust  for  herself  for  life,  and 
after  her  death,  for  Levia  Davies,  his 
daughter,  (one  of  the  plaintiffs,)  and  he 
made  his  wife  executrix  of  his  will.  Rice 
Jones  Davies,  another  of  the  plaintiffs,  was 
the  son  and  heir-at-law  of  John  Davies. 
Mary  Davies  is  dead  intestate.  James  Da- 
vies, the  first  plaintiff  in  this  suit,  is  the  ad- 
ministrator de  bonis  non^  both  of  Meredith 
Davies  and  John  Davies.  The  question  is, 
whether  the  joining  Levia  Davies  as  a  plain- 
tiff in  this  suit  is  such  an  objection  as  ought 
to  prevent  me  from  making  the  usual 
decree  for  a  foreclosure,  to  which,  but  for 
such  alleged  misjoinder,  the  plaintiffs  are 
undoubtedly  entitled.  I  am  satisfied,  that 
Levia  Davies  and  her  husband  are  unneces- 
sary parties,  and  that  they  must  be  treated 
as  mere  strangers  entitled  to  no  relief. 
But,  then,  what  is  to  be  the  result?  The 
general  rule,  as  to  parties  to  a  'suit  in 
equity,  seems  to  be,  that  all  persons  whose 
interests  are  materially  affected  by  the 
attainment  of  that  which  is  the  object  of 
the  suit,  must  either  personally  or  by  re- 
presentation be  made  parties  thereto  ;  for 
unless  this  be  so,  the  Court  would  be  de- 
ciding either  imperfectly  or  in  the  absence 
of  those  whose  interests  would  be  com- 
promised by  a  complete  settlement  of  the 
dispute ;  and  the  rule  as  to  plaintiffs 
seems  to  be,  that  those  only  can  join  as 
plaintiffs  who  have  some  common  interest 
in  obtaining  that  relief  which  is  the  object 


of  the  suit.  This  rule,  however,  includes 
both  those  cases  of  misjoinder,  where  par- 
ties who  have  no  interest  in  the  suit  are 
joined  with  those  who  have  an  interest ; 
and  those  cases  also  where  parties  having 
adverse  interests  are  made  co-plaintiffs  on 
the  same  record.  But  I  think,  that  both 
the  principles  of  equity,  and  the  authority 
of  decided  cases,  entitle  me  to  say,  that 
these  two  classes  ought  to  be  dealt  with  in 
a  very  different  mode. 

The  object  which  a  court  of  equity  has 
in  its  rules  relative  to  parties,  is  to  enable 
itself  to  settle  justly  all  the  dispute,  and  to 
put  an  end  to  litigation,  with  respect  to 
that  which  is  the  object  of  the  suit.  Now 
it  is  manifest,  that  the  introduction  of  a 
mere  stranger  as  a  party  into  the  record, 
cannot  affect  this.  The  matter  in  dispute 
may,  it  is  obvious,  be  as  completely  settled, 
if  all  really  interested  are  before  the  Court, 
in  the  presence  as  in  the  absence  of  the 
stranger.  Nor  can  any  future  litigation 
arise  out  of  the  decree.  But  I  quite  agree 
that  the  introduction  of  a  mere  stranger 
upon  the  record,  is  by  no  means  without 
its  inconveniences  and  objections.  It 
renders  abatements  of  the  suit  more  fre- 
quent, may  embarrass  the  defendants  as  to 
the  course  proper  for  them  to  take,  and  is 
liable  to  the  various  objections  so  well  and 
forcibly  put  by  Mr.  Russell  in  his  argu- 
ment (2)  in  the  case  of  The  King  of  Spam 
V.  Machado,  It  is  right  and  just,  therefore, 
that  the  rule  should  exist,  making  such  au 
introduction  a  misjoinder,  and  that  the  in- 
fringement of  the  rule  should  be  guarded 
by  some  penalties.  But  in  doing  this,  we 
should  take  care  that  we  do  not  intrench 
upon  the  main  object  of  all  equitable  juris- 
diction— namely,  the  settling  the  dispute 
between  the  real  parties.  The  application 
of  the  rule  should  never  prevent  that. 

On  the  other  hand,  the  case  of  the  plain- 
tiffs having  opposite  and  conflicting  inter- 
ests, either  reduces  the  Court  to  the  neces- 
sity of  making  a  decree  which  is  to  be  the 
foundation  of  future  litigation,  or  intro- 
duces a  new  object  into  the  suit ;  and  one 
in  which  (the  defendants  having  no  concern 
in  it)  an  erroneous  judgment  cannot  beset 
right  on  appeal.  Thus,  in  Cholmondeley  v. 
Clinton  (3),  the  object  of  that  suit  was,  to 

(2)  4  Rass.  f  51 ;  8. 0. 6  Lavr  J.  Rep.  Chuio.  65. 

(3)  4  Bligb,  O.S.  tSS. 
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take  from  Lord  Clinton  iin  estate ;  but  the 
introduction  of  Lord  Cholmondeley  and 
Mrs.  Darner,  as  co-plaintiffs,  involved  a 
new  question,  whether  the  heir  or  the 
devisee  were  entitled  to  have  it.  In  that 
question,  Lord  Clinton,  the  defendant,  had 
no  interest  at  all ;  and  either,  therefore, 
the  Court  must  determine  that  he  had  no 
title  to  hold,  without  determining  to  whom 
lie  was  to  give  it  up,  and  with  a  suit  then  to 
be  commenced  between  the  plaintiffs  to 
determine  that  question,  or  they  must  go 
on  to  determine  the  dispute  between  the 
plaintiffs;  and  as  they  could  compel  the 
defendant  to  appeal,  it  might  occur,  that 
after  another  long  course  of  litigation, 
which  would  require  new  and  conflicting 
statements,  and  the  introduction  of  fresh 
evidence,  the  Court  might  a(\er  all  make 
an  erroneous  decision  between  the  co- 
plaintiffs,  for  which  there  would  be  no 
remedy.  The  Court,  therefore,  in  such  a 
case^  is  not  able  to  make  a  decree  at  the 
hearing,  which  can  settle  the  dispute  justly 
between  the  conflicting  parties ;  it  ought, 
therefore,  to  decline  making  any  decree, 
and  to  dismiss  the  bill,  in  accordance  with 
the  general  principles  on  which  it  is  accus- 
tomed to  act. 

The  cases  seem  to  me  to  follow  these 
distinctions,  and  to  establish  that  where 
the  interests  of  co-plaintiffs  are  conflict- 
ing, it  is  a  ground  for  dismissing  the  bill 
at  the  hearing ;  but  that  when  a  plaintiff* 
having  no  interest  at  all,  is  introduced  on 
the  record,  and  the  other  circumstances 
of  the  case  are  such  as  to  enable  the  Court 
to  make  a  just  and  complete  decree,  such 
an  objection  is  not  a  valid  one  at  the  hear- 
ing, but  must  be  taken  either  by  demurrer 
or  plea,  at  the  earlier  stages  of  the  suit. 
Let  us  examine  them  with  this  view.  The 
early  dicta  which  are  to  be  found  in  the 
books,  are  those  cited  by  Mr.  Russell,  in 
his  argument,  in  The  King  of  Spain  v. 
Machado,  I'hey  only  shew  that  Lord 
Chancellor  Parker,  in  1719,  held,  that  the 
joinder  of  an  immaterial  plaintiff  was  a 
ground  of  demurrer,  and  that  the  same 
point  was  suggested  as  clear  law,  in  Trough* 
tonv,  Getley(^),  before  Lord  Northington. 

The  decisions,  however,  certainly  go 
this  length,  for  the  same  point  was  ex- 
pressly ruled  by  Sir  John  Leach,  in  Cuff 

(4)  1  Dick.  38«. 


v.  PlateU  and  in  The  King  of  Spain  v. 
Machado,  by  Lord  Lyndhurst,  upon  de- 
murrer to  the  plaintiff's  bill,  in  Haythome 
V.  Makepeace,  by  Sir  John  Leach,  where 
the  point  was  raised  by  plea ;  and  in  Glyn 
V.  Soares  (5),  by  Lord  Cottenham,  on  de- 
murrer. 

The  case  of  Cholmondeley  v.  Clinton  is 
one  where  the  co-plaintiffs  had  conflicting 
interests,  which  they  vainly  endeavoured 
to  reconcile  by  an  illegal  agreement,  which 
was  incapable  of  binding  either  themselves 
or  their  descendants.  This  is  no  doubt  a 
good  objection  at  the  hearing.  Sigel  v. 
Phelps,  and  the  class  of  cases  similar  to 
it,  may  be  considered  either  as  cases  of 
conflicting  interests,  or  (which  I  think  is 
the  better  explanation  of  them,)  they 
really  turn  upon  this — that  a  suit  by  hus- 
band and  wife  is«  in  truth,  a  suit  conducted 
by  the  husband  alone,  and  that,  conse- 
quently, a  decree  made  without  the  full 
hearing  of  the  wife  herself,  in  a  matter  in 
which  she  ought  to  be  heard  on  her  own 
behalf,  (as  for  instance,  the  taking  of  an 
account,)  could  not  bind  her  separate  in- 
terest at  all.  The  objection  is,  in  truth, 
the  absence  of  a  material  party,  the  wife, 
and  not  the  joinder  of  an  immaterial  one, 
the  husband;  and  this  objection  is  one 
which  may  be  proper  for  the  hearing  of 
the  cause.  I  say,  ''may  be  proper,"  for 
Lord  Langdale,  in  fVake  v.  Parker  (6), 
points  out  several  cases,  in  which  it  is  ob- 
vious he  would  hesitate  in  allowing  it,  and 
in  those  observations  I  do  most  fully  con- 
cur. The  case  of  Rhodes  v.  PVarburton 
was  also  cited  in  the  argument:  perhaps  it 
might  require  some  further  consideration, 
if  this  question  depended  upon  its  autho- 
rity; but  it  clearly  shews  the  inclination 
of  the  Court  against  such  objections,  even 
where  they  were  taken  on  demurrer.  For 
there  the  joinder  of  the  legatees  who  were 
before  the  Court,  by  their  representatives, 
the  executors,  was  held  not  even  a  good 
ground^  of  demurrer,  though  it  was  sug- 
gested, that  by  allowing  that  course,  the 
Court  prevented  the  examination  of  any  of 
those  legatees  as  witnesses  for  the  defen- 
dant. There  was  also  another  case  referred 

(5)  3  Myl.  &  K.  450;  s.  c.  4  Law  J.  Rep.  (n.s.) 
Cbianc.  250. 

(6)  f   Keen,  63*,  s.  c.  7  Law  J.  Rep.  (n.s.) 
Chanc.  95. 
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to,  said  to  have  been  decided  by  the  Lords 
Commissioners — Lennard  v.  Fife  (7)  ;  but 
I  have  not  been  able  to  find  any  full  report 
of  that  case. 

The  next  case  is  that  of //un^er  v.  Richard^ 
son  (8),  before  Sir  John  Leach.  The  report 
is  very  short,  and  not  very  accurate.  But 
there,  although  at  the  hearing  Sir  John 
Leach  dismissed  the  bill,  one  of  the  plain- 
tiffs being  entitled  on  the  facts  reported 
by  the  Master  to  no  relief,  yet  it  would 
seem,  that  in  that  case  there  was  the  addi- 
tional reason,  that  no  proper  decree  could 
then  be  made  on  the  facts  found ;  for  though 
one  plaintiff  was  entitled  to  have  the  money 
paid  into  court,  yet  the  defendant  in  that 
case  would  be  entitled  to  receive  the  monies 
back  from  the  other  plaintiff,  and  there 
might  be  also  a  question  between  those 
plaintiffs  inter  se,  consistently  with  the 
facts  found  by  the  Master.  That  case  is 
not,  therefore,  any  authority  for  the  pre- 
sent question.  Nor  is  Bill  v.  Cureton{9) 
any  authority.  That  was  the  case  of  ad- 
verse or  rather  of  alternative  interests.  If 
the  one  plaintiff  had  a  title  to  relief,  it  was 
because  the  other  had  not.  It  is  true,  the 
dictum  of  Lord  Cottenham  is  more  gene- 
rally expressed,  but  all  dicta  should  be 
construed  according  to  the  circumstances 
of  the  case  in  which  they  are  found.  With 
the  most  unfeigned  reverence,  therefore, 
for  Lord  Cottenham*s  authority,  I  cannot 
act  upon  even  his  extra-judicial  dictum, 
in  opposition  to  decided  cases,  in  which 
the  very  point  was  necessarily  before  the 
Court. 

I  proceed  to  advert  to  those  cases. 
The  first  of  them  is  Wilkinson  v.  Parry ^  in 
which  the  very  distinction  on  which  I  now 
propose  to  act,  seems  to  have  been  taken 
by  Sir  John  Leach.  For  there,  the  objec- 
tion as  to  the  misjoinder  of  a  stranger, 
was  overruled  by  him  at  the  hearing,  upon 
the  ground  that  there  was  nothing  in  the 
mere  joinder  of  persons,  entitled  to  no 
relief  upon  the  record,  which  precluded 
the  Court,  in  a  case  where,  notwithstanding 
they  were  still  able  to  do  complete  justice, 
from  making  a  decree,  as  to  all  the  parties 
really  entitled    to   relief;  and   he  added, 

(7)  Not  reported. 

(8)  6  Mad.  89. 

(9)  «  MyL  &  K,  51«;  ■.<?.  4  Law  J.  Rep.(N.s.) 
Chine  98. 


that  the  case  was  very  different  from  that 
of  allowing  a  demurrer  under  such  circum- 
stances. And  this  decision  of  Sir  J.  Leach, 
is  in  exact  accordance  with  the  opinion 
expressed  by  Lord  Langdale  in  Raffety  v. 
King  and  Lambert  v.  Hutchinson.  Indeed, 
the  case  of  Motley  v.  Lord  Hawke  {10\ 
before  Sir  W.  Grant,  shews  the  efforts 
which  the  Court  will  make  to  carry  into 
effect  at  the  hearing,  that  which  I  have 
before  called  the  general  principle  on  which 
they  proceed.  Upon  the  whole  then,  as 
there  is  nothing  on  this  record  to  prevent 
the  Court  from  making  a  complete  decree 
justly  as  to  the  object  of  this  suit,  inasmuch 
as  all  the  persons  really  interested  in  con- 
testing the  question  are  before  the  Court, 
I  think  that  I  ought  to  make  the  decree, 
looking  as  a  court  of  equity  ought  always 
to  do  to  the  substance,  and  not  to  the  form, 
when  a  case  is  arrived  at  the  hearing.  I 
agree,  however,  that  it  is  very  convenient 
that  the  case  should  be  brought  by  orderly 
steps  to  this  ultimate  stage,  and,  therefore, 
I  am  clearly  of  opinion,  that  such  an  ob- 
jection is  to  be  allowed  at  the  earlier  stages 
of  a  cause,  but  I  think  that  the  only  objec- 
tion which  can  or  ought  to  avail  a  defen- 
dant at  the  hearing,  must  be  one  which 
shews  that  either  from  the  absence  of  par- 
ties, or  from  the  misjoinder  of  parties,  no 
decree  as  to  the  matter  which  is  the  object 
of  the  suit,  can  be  made  on  the  evidence 
before  the  Court,  which  will,  with  justice 
to  all  the  parties  to  the  suit,  finally  put  an 
end  to  litigation,  in  respect  of  it,  between 
them ; — with  justice,  I  say,  because  that 
cannot  be,  if  the  course  pursued  deprives 
any  of  them  of  the  right  to  that  appeal 
which  the  law  has  provided  for  them.  I 
am  quite  satisfied,  however,  that  the  de-> 
cree  in  this  case  proposed,  will  have  that 
effect.  I  will  only  add,  that  looking  to 
the  different  proceedings  in  this  case,  I  do 
not  perceive  that  any  of  them  has  been 
rendered  necessary  solely  in  consequence 
of  this  misjoinder.  If  there  had  been  any 
such  proceeding,  I  should  have  deemed  it 
just  to  the  defendants  to  have  given  them 
the  benefit  of  it  by  a  special  direction  as 
to  costs. 

Judgment  accordingly  for  the  usual 
decree  of  foreclosure. 

(10)  t  You.  &  Jer.  520,  (cited). 
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July  3.  14,  i  840.  I  chesltn  «.  dalby. 

Account — Statute  of  Limitations — /?e- 
citals  in  a  Deed — Evidence. 

A  deed  was  executed  by  C.  and  Z),  reciting 
that  C,  was  indebted  to  D.  in  various  sums, 
but  that  the  precise  balance  was  not  yet  as- 
certained, and  that  C,  was  willing  to  pay  to 
D,  the  balance  that  might  be  due  to  him, 
'*  such  balance  to  be  ascertained  and  paid 
tfi  manner  hereinafter  mentioned"  It  then 
providedfor  submitting  the  accounts  to  arbi- 
trators named  in  the  deed.  The  arbitrators 
died  before  they  made  their  award : — Held, 
that  this  constituted  an  absolute  promise  to 
pay  the  amount  due;  and,  therefore,  notwith- 
standing that  clause,  these  recitals,  coupled 
with  extrinsic  parol  evidence  as  to  the  amount, 
were  sufficient  to  take  the  case  out  of  the 
operation  of  the  Statute  of  Limitations. 

This  is  a  question  of  fact  to  be  determined 
upon  an  examination  of  the  whole  instrument. 

Between  the  years  1797  and  1818,  the 
plaintiff,  R.  Cheslyn,  became  indebted  to 
T.  Dalby,  in  a  considerable  sum  of  money, 
partly  for  advances  and  partly  for  profes- 
sionid  services  of  T.  Dalby,  as  his  solicitor. 
In  March  1 830,  the  plaintiff,  being  in  diffi- 
culties, applied  to  T.  Dalby  to  procure 
him  a  loan  of  money.  T.  Dalby  then  pre- 
vailed upon  the  plaintiff's  trustees,  John 
Dalby  and  W.  Dawson,  to  advance  to  him 
7,000/.  by  way  of  mortgage,  out  of  the 
trust  monies,  T.  Dalby  depositing  title- 
deeds  of  his  own,  with  the  trustees,  as  an 
additional  security.  This  advance  was  to 
be  made  upon  the  express  stipulation,  that 
the  accounts  between  T.  Dalby  and  the 
plaintiff,  from  tlie  year  1797,  should  be 
adjusted,  and  that  the  plaintiff  should  exe- 
cute a  security  sufficient  to  cover  the  ad- 
vance, and  also  the  probable  sum  that  might 
be  found  due  to  T.  Dalby.  An  account  of 
all  demimds  was  to  be  sent  in  by  T.  Dalby 
tQ  the  plaintiff,  which,  if  objected  to,  was 
to  be  submitted  to  two  arbitrators,  with 
power  to  choose  an  umpire,  and  the  secu- 
rity was  to  be  confined  to  the  balance  so 
settled.  Arbitrators  were  appointed,  and 
mortgage  deeds,  dated  in  April  1830,  were 
executed  by  the  plaintiff  for  12,000/.,  and 
a  receipt  indorsed  on  the  deeds  for  that  sum. 
By  indentures  of  even  date,  made  between 


the  plaintiff  of  the  first  part,  T.  Dalby  of 
the  secoifd  part,  the  trustees  of  the  third 
part,  reciting  the  above  indentures,  and 
that  the  plaintiff  was  indebted  to  T.  Dalby 
in  various  sums  lent  and  advanced  at 
various  times,  commencing  in  1797,  and 
for  interest  thereon,  to  the  present  time, 
and  also  for  divers  professional  bills  for 
business  done  by  the  said  T.  Dalby,  as 
solicitor  of  the  plaintiff,  or  on  his  account, 
the  amount  of  which  loans  and  bills  was 
not  yet  ascertained,  and  a  balance  not  yet 
struck ;  and  further  reciting,  that  the  plain- 
tiff was  willing  to  pay  the  said  T.  Dalby 
the  amount  which  might  appear  to  be  due 
to  him  upon  the  said  account,  commencing 
in  the  year  aforesaid,  such  amount  to  be 
ascertained  and  paid  as  hereinafter  mention- 
ed; and  further  reciting,  that  upon  the  treaty 
for  the  1^,000/.  it  was  contemplated,  that 
T.  Dalby  should  have  been  made  a  party 
to  the  release,  and  that  the  amount  found 
due  to  him  upon  the  accounts  should  have 
been  paid  to  him  upon  the  execution  thereof, 
but  that  inasmuch  as  the  balance  had  not 
been  yet  ascertained,  it  had  been  agreed, 
that  5,000/.,  part  of  the  12,000/.,  should 
be  retained  by  the  trustees,  for  the  purpose 
of  satisfying  his  demand,  and  that  the  sur- 
plus should  be  paid  to  the  plaintiff;  it  was 
witnessed,  that  the  plaintiff,  in  pursuance, 
&c.,  covenanted  with  the  said  T.  Dalby, 
that  he  (the  plaintiff)  would  within  fourteen 
days  after  T.  Dalby  should  have  given  in 
his  accounts,  which  accounts  T.  Dalby 
covenanted  to  give  in  within  two  months 
from  the  date  thereof,  either  express  his 
willingness  to  admit  the  same,  or  otherwise 
express  his  intention  of  submitting  the 
same  to  arbitration  as  thereinafler  men- 
tioned. Then  followed  a  mutual  covenant 
between  the  plaintiff  and  T.  Dalby  to  sub- 
mit, if  required,  the  accounts  to  the  arbi- 
tration of  two  persons  named  in  the  deed, 
who,  before  they  proceeded,  were  to  choose 
an  umpire;  the  arbitration  to  be  made 
within  two  months  afler  the  accounts  were 
submitted,  and  to  be  final.  It  was  then 
agreed,  that  the  arbitrators  should  begin 
their  investigation  from  1 797,  and  that  the 
lapse  of  time  should  not  prejudice  the 
claims  of  T.  Dalby ;  and  the  trustees  were 
empowered  out  of  the  5,000/.  retained  in 
their  hands  to  pay  to  T.  Dalby  what  should 
be  found  due,  the  surplus,  if  any,  to  be 
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paid  to  the  plaintiff.  The  trustees  then 
covenanted  to  stand  possessed  of  thb  5,000/. 
upon  the  above  trusts. 

T.  Dalby  having  given  in  his  ac- 
counts within  the  time  limited,  they 
were  referred  to  the  arbitrators  named, 
who  being  unable  to  agree,  referred  the 
matters  in  difference  to  their  umpire, 
F.  C,  who  died  before  any  other  proceed- 
ings were  taken.  In  April  1831,  the  trus- 
tees having  called  in  the  mortgage  money, 
the  plaintiff  offered  to  pay  only  the  7,000/., 
with  the  interest  thereon,  denying  the  right 
of  the  trustees  to  retain  the  mortgage  as  a 
security  for  T.  Dalby* s  balance  ;  because 
the  reference,  by  the  deaths  of  parties,  had 
become  impossible.  The  trustees  refiising 
to  accept  this  offer,  on  the  ground,  that 
they  had  received  notice  from  T.  Dalby  to 
that  effect,  the  plaintiff  Bled  his  bill  for  an 
account,  and  that  upon  payment  of  the 
7,000/.  and  interest,  the  trustees  might  be 
decreed  to  reconvey,  &c.  A  decree  was 
made  on  the  28th  of  June  1 8d0,  referring 
it  to  the  Master  to  find  the  amount  of  what 
was  due  to  the  defendant  T.  Dalby,  within 
six  years  before  the  execution  of  the  deed, 
and  also  to  find  what  was  due  before  that 
time ;  the  plaintiff,  on  the  one  hand,  not 
to  be  precluded  from  the  benefit  of  proof 
of  payment,  or  of  satisfaction  to  be  inferred 
by  the  Master  from  length  of  time ;  and 
the  defendant,  on  the  other  hand,  not  to  be 
precluded  from  setting  up  the  deed  as  an 
answer  to  the  Statute  of  Limitations.  The 
Master  certified  that  he  found,  in  April 
1 8S0,  due  from  the  plaintiff  to  T.  Dalby, 
4,87*5/.,  in  which  was  included  interest,  &c., 
the  particulars  of  which  sum  were  set 
forth  in  the  schedule  to  his  report.  The 
first  item  in  the  schedule  commenced  with 
April  1797,  and  was  followed  by  others 
in  various  years  to  1 820.  Exceptions  were 
taken  to  the  report,  and  the  question  now 
was,  whether  the  Master  was  right  in  hold- 
ing, that  the  recitals  in  the  deed  of  the  32nd 
of  April  1 830,  took  these  items  out  of  the 
effect  of  the  Statute  of  Limitations. 

Mr.  Girdlestone  and  Mr.  L,  Wtgram,  for 
the  plaintiff. — These  items  are  barred  by 
the  statute. 

Kennett  v.  Milbank,  8  Bing.  88  ;  s.  c. 

1  Law  J.  Rep.  (n.s.)C.P.  8. 
Morrell  v.  Frith,  3  Mee.  &  Wels.  402  ; 
s.  c.  7  Law  J.  Rep.  (N.8.)Exch.  172. 


fVhlppy  V.  HiUary,  3  B.  &  Ad.  399 ; 
s.  c.  1  Law  J.  Rep.XKs.)  K.B.  178. 
Williams  v.  Griffiths,  2  Cr.  M.  &  R.  45; 
s.  c.  4  Law  J.  Rep.(N.s.)  Exch.  129. 
This  is  not  a  general  promise  to  pay  the 
debt,  but  conditional,  that  is,  to  pay  what 
the  arbitrators  shall  ascertain,  &c. ;  and, 
therefore,  does  not  come  within  the  doc- 
trine of 

Birdv,  Gammon,  3  Bing.  N.C.  883;  s.  c 
6  Law  J.  Rep.  (n.s.)  C.P.  258  ;  and 
Lechmere  v.  Fletcher,  1  Cr.  &  M. 
6^3;  8.  c.  2  Law  J.  Rep.  (v.s.) 
Exch.  219. 
The  law  as  to  conditional  promises  is  laid 
down  in — 

Tanner  v.  Smart,  6  6.  &  C.  603 ;  s.  c 

5  Law  J.  Rep.  K.B.  218. 
A'Cowrt  V.  Cross,  3  Bing.  329 ;  8.  c  4 

Law  J.  Rep.  C.P.  79. 
Haydon  v.  Williams,  7  Bing.  163;  s.  c. 
9  Law  J.  Rep.  C.P.  1 6. 
Mr,  Simpkinson  and  Mr,  Bethell,  for  the 
defendant  T.  Dalby,  contended,  that  the 
recitals  contained  an  express  acknowledg- 
ment of  the  debt,  and  an  express  promise 
to  pay  the  amount  when  ascertained  ;  and 
came  within  the  doctrine  of  Lechmere  ▼• 
Fletcher  and  Bird  v.  Gammon, 

July  14, 1840. — Alderson,  B. — In  this 
case,  die  parties  have  argued  before  me  as 
a  preliminary  point,  the  question,  whether 
the  Master  has  done  right,  upon  taking 
this  account,  in  determining,  that  notwith- 
standing the  lapse  of  time,  the  case  did  not 
fall  under  the  operation  of  the  Statute  of 
Limitations.  This  is  a  convenient  course, 
and  as  the  question  is  one  of  some  interest, 
I  took  time  to  deliberate ;  although  at  the 
time  of  the  argument,  I  thought  that  the 
law,  as  settled  by  late  decisions,  would 
ultimately  be  found  to  have  concluded  this 
point. 

When  this  case  was  heard  at  first,  it  had 
not  occurred  to  me  to  consider,  whether 
the  recitals  in  the  deed  of  the  22nd  of 
April  1830,  were  of  themselves  sufficient 
to  take  the  case  out  of  the  statute ;  and 
the  only  point  to  which  my  attention  was 
then  drawn,  was,  whether  I  should  send 
this  question  of  accounts  to  the  Master, 
with  a  direction  for  him  to  decide  it,  as  the 
arbitrators  would  have  done,  in  conformity 
with  the  express  stipulation  contained  in 
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the  body  of  the  deed ;  and  I  then  thought, 
and  still  think,  that  such  stipulation  could 
not  be  so  extended ;  for  that  it  was  not  un- 
reasonable to  suppose,  that  in  agreeing  to 
that  stipulation,  Mr.  Cheslyn  might  have 
been  influenced  by  the  nature  of  the  tri- 
bunal selected  by  his  own  assent,  to  try  the 
question  between  him  and  Mr.  Dalby. 

At  a  subsequent  period,  in  settling  the 
minutes,  my  attention  was  drawn  to  the 
recitals  in  the  deed,  and  I  then  directed 
the  decree  to  be  so  framed  as  to  leave 
open  to  each  party  the  question  which  has 
now  been  discussed.  At  that  time,  my  im- 
pression was  founded  on  the  case  o£Kennett 
V.  Milbanky  that  these  recitals  could  not  be 
coupled  with  extrinsic  parol  evidence,  and 
80  be  made  sufficient  to  bring  the  case 
within  Lord  Tenterden's  Act ;  and  I  con- 
fess that  even  now,  but  for  the  subsequent 
authorities,  which  have,  I  think,  concluded 
the  matter,  I  should  entertain  a  strong 
doubt  upon  this  subject.  But  after  the 
case  of  Bird  v.  Gammon^  which  proceeded 
upon  the  authority  of  Lechmere  v.  Fletcher^ 
I  apprehend  that  it  must  be  considered  as 
fully  established,  that  a  general  promise  in 
writing  to  pay,  not  specifying  any  amount, 
but  which  can  be  made  certain  as  to  the 
amount  by  extrinsic  evidence,  is  sufficient 
to  take  the  case  out  of  the  operation  of  the 
Statute  of  Limitations. 

It  was  said  by  Mr.  Wigram,  in  argument, 
and  I  think,  with  great  force,  that  this  must 
have  some  limit,  and  that  where  the  writing 
itself  expresses  that  the  debt  is  not  ascer- 
tained, such  debt  cannot  by  other  evidence 
be  taken  out  of  the  operation  of  the  statute. 
Unfortunately,  however,  this  very  point  has 
been  decided  otherwise.  Mr.  Baron  Bayley, 
in  Lechmere  v.  Fletcher ^  puts  this  very  case, 
"Suppose,"  says  he,  "a  debt  of  very  con- 
siderable standing,  and  the  defendant  to 
write  thus,  '  I  do  not  know  the  amount,  as 
we  have  had  no  settlement,  none,  however 
has  been  paid,  but  if  you  will  ascertain  what 
the  amount  is,  I  will  pay  you.'"  And  he 
then  adds,  "such  an  acknowledgment 
would  be  sufficient."  Now,  that  is  this 
very  case:  if,  here,  the  acknowledgment 
bean  absolute  one ;  or  if,  being  a  conditional 
one,  it  appears  to  have  become  absolute  by 
the  condition  having  been  performed.  For 
in  truth  there  is  no  legal  difference  between 
these  two  cases.     Those  authorities,  such 


as  Tanner  v.  Smart,  and  the  like,  where  the 
parties  succeeded,  because  the  acknow- 
ledgments were  held  to  be  conditional, 
turn  upon  the  form  of  the  promise  con- 
tained in  the  declaration — viz.  an  absolute 
promise,  which  is  not  established  by  proof 
of  a  conditional  one ;  and  whether  the 
effect  of  the  acknowledgment  within  six 
years,  be  to  establish  a  n6w  promise,  or 
to  continue  the  old  one,  is,  m  such  cases  as 
these,  immaterial.  In  the  one  view  of  the 
law,  there  is  a  variance  between  the  decla- 
ration and  the  new  promise  proved— in  the 
other,  the  proof  itself  does  not  in  fact  esta- 
blish a  continuation  of  the  promise  orig^i- 
nally  made. 

•  This  being  the  state  of  the  law,  it  be- 
comes necessary  in  order  to  apply  it  to  the 
circumstances  of  this  case,  for  the  Court 
to  examine  the  provisions  of  the  deed,  and 
to  ascertain  whether  the  promise  to  pay 
contained  in  it,  was  absolute  at  first,  or,  if 
conditional,  whether  the  condition  has  been 
performed,  and  it  is  now  absolute.  On 
the  fullest  examination  I  can  give  to  this 
deed,  I  have  arrived  at  the  conclusion,  that 
this  was  an  absolute  promise.  Indeed,  that 
was  the  view  which,  in  my  original  judg- 
ment, I  took  of  this  case.  It  seemed  then 
to  me,  and  I  still  retain  that  opinion,  that 
this  deed  contains  an  absolute  admission  of 
there  being  a  debt  due,  for  the  re-payment 
of  which  5,000/.  is  to  be  reserved,  and  an 
agreement  to  ascertain  that  debt  in  a  par- 
ticular way.  I  do  not  think  that  the  one 
was  conditional  upon  the  other. 

The  recitals  are  these:  —  "Whereas 
Richard  Cheslyn  is  indebted  to  the  said  T. 
Dalby,  in  various  sums  lent  and  advanced 
at  various  times,  commencing  in  1797,  and 
for  interest  thereon  to  the  present  time  ; 
and  also  for  divers  professional  bills  for 
business  done  by  the  said  T.  Dalby,  as  the 
solicitor  and  attorney  of  the  said  Richard 
Cheslyn,  or  on  his  accoimt,  the  amount  of 
which  loans  and  bills  is  not  yet  ascertained, 
and  a  balance  not  yet  struck."  Now,  this 
is  a  clear  and  absolute  acknowledgment  of 
the  existence  of  a  debt,  of  which  the  exact 
amount  alone  is  not  yet  ascertained  ;  and 
from  this  unqualified  admission,  the  law 
would  raise  a  promise  to  pay  it — unless 
there  be  something  added  thereto  by  the 
party  making  the  admission,  which  shews, 
that  either  he  does  not  mean  to  promise  at 
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all,  or  to  promise  upon  certain  conditions 
to  pay  the  debt.  The  next  recital  in  the 
deed  is,  therefore,  to  be  looked  at.  It  is 
this,  "And  whereas  Richard  Cheslyn  is 
willing  to  pay  the  said  T.  Dalby  the  amount 
which  may  appear  to  be  due  to  the  said  T. 
Dalby,  upon  the  said  account,  commencing 
in  the  year  aforesaid,  such  amount  to  be 
ascertained  and  paid  as  hereinafter  men- 
tioned." Now  it  is  argued,  that  these  last 
words  form  a  condition  to  the  promise  to 
pay.  But  these  words  do  not  necessarily 
mean  to' import  a  condition;  they  may  well 
be  equivalent  to  these  words,  "and  that 
such  amount  shall  be  ascertained  and  paid 
as  hereinafter  mentioned.**  And  on  look- 
ing at  the  whole  deed,  which,  treating  this 
as  a  question  of  fact,  (to  be  determined  at 
Nisi  Prius,  as  was  done  in  Bird  v.  Gammon, 
upon  an  examination  of  the  whole  instru- 
ment,) I  am  bound  to  do,  1  think  the  true 
meaning  of  this  recital  is  so ;  that  it  im- 
ports that  the  plaintiff  is  willing  to  pay  the 
amount,  and  that  further,  he  agrees  to  as- 
certain that  amount  in  a  particular  mode  to 
be  thereinafter  specified ;  and  each  of  these 
stipulations  seems  to  me  independent  of 
the  other ;  for  the  deed  proceeds  to  recite 
an  expectation  that  the  amount  would  have 
been  probably  ascertained  and  paid  at  the 
time  of  execution,  and  an  intention  of 
making  T.  Dalby  a  party  to  the  deed, 
thereby  to  testify  his  receipt  of  the  balance ; 
and  then  recites,  that  delays  having  pre- 
vented the  ascertainment  of  the  balance, 
previous  to  the  execution  of  the  deed,  the 
parties  had,  as  a  substitute  for  such  pay- 
ment, arranged  that  the  mortgagees  should 
retain  a  specific  sum  of  5,OOo7.,  and  should 
become  trustees  for  T.  Dalby,  for  so  much 
of  that  sum  as  should  be  equal  to  the  true 
amount,  when  ascertained  and  found  due 
to  him ;  and  should,  afler  making  that  de- 
duction, pay  over  the  residue  of  the  5,000/. 
80  retained  to  R.  Cheslyn  himself. 

All  these  provisions  are  inconsistent  with 
a  mere  acknowledgment  and  conditional 
promise  to  pay  what  shall  be  ascertained  to 
be  due  ;  but  they  well  agree  with  the  no- 
tion, that  R.  Cheslyn  absolutely  admitted 
the  existence  of  some  debt  upon  accounts 
commencing  in  1797,  and  promised  to  pay 
whatever  sum  should  be  found  to  be  its 
true  amount ;  and  that  he  further  agreed, 
for  the  mutual  advantage  of  both  Dalby 


and  himself,  who  had  each  a  claim  upc»n 
the  sum  so  reserved,  that  their  respective 
shares  of  it  should  be  promptly  and  ami- 
cably adjusted  by  arbitrators. 

On  the  whole,  therefore,  I  think,  that  this 
was  an  absolute  promise  to  pay  the  amount 
when  ascertained,  and  if  so,  it  falls  within 
the  cases  of  Lechmere  v.  Fletcher  and  Bird 
V.  Gammon.  The  Master,  therefore,  was 
right  in  allowing  the  items  in  this  account, 
at  least  so  far  as  the  present  objection 
applies  to  them. 


;.B.    \ 
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PRICE  t;.  HARTLEY. 


C.B. 

April 

Parties —  Partners  —  Demurrer  —  Feme 
Covert — Fraud. 


A  feme  covert,  stated  to  he  a  partner,  if 
not  a  necessary  party  as  defendant  to  alM 
respecting  the  partnership,  unless  the  biU 
suggests  that  she  had  the  authority  of  her 
husband. 

Where  fraud  is  charged,  the  particular 
facts  must  he  stated,  on  which  thai  charge  is 
grounded. 

The  facts,  as  stated  by  the  bill,  were 
these  : — In  August  1839,  Hartley  applied 
to  the  plaintiff  to  become  a  co*guarantee 
with  one  J.  Lowe,  for  the  purpose  of  in- 
demnifying Mrs.  Chippendale,  in  respect 
of  ZOOL,  which  she  had  agreed  to  deposit 
in  the  hands  of  Widney,  a  brewer,  as  a 
security  for  Hartley's  good  conduct,  in  the 
management  of  a  public-house,  which  he 
was  to  hold  of  Widney,  as  tenant-at-will, 
and  as  the  servant  of  Widney,  and  of  which 
he  was  to  be  put  into  possession  as  soon  as 
the  200/.  was  deposited.  Shortly  after- 
wards, the  plaintiff  received  a  letter  from 
one  Shaw,  the  agent  of  Hartley,  requestii^ 
to  know  if  he  would  consent  to  become 
such  security,  and  mentioning  that  the 
house  was  to  be  taken  by  Hartley  and  on- 
other  person.  The  plaintiff  by  word  of 
mouth  consented  to  Shaw,  and  on  the  31st 
of  August,  Hartley  brought  to  him  the 
following  writing : — 

*'  London,  August  1899. 

"  To  Mrs.  Chippendale. 

**  Madam, — ;In  consideration  of  your  de- 
positing the  sum  of  2001.  in  the  hands  of 
Mr.  Widney,  to  answer  the  denoand  which 
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he  may  hereafter  have  against  Mr.  Hartley, 
on  account  of  the  Royal  Oak,  &c.,  we  each 
of  us  equally,  for  his  own  share  alone,  and 
not  for  the  share  of  the  other,  agree  to 
indemnify  you  against  any  loss  you  may 
sustain  from  so  depositing  the  200/.  with 
Mr.  Widney,  through  any  conduct  of  Mr. 
Hartley ;  it  being  however  understood, 
that  our  liability  extends  to  the  amount  of 
two-thirds  only  of  any  loss  which  may 
arise  in  the  ordinary  course  of  business, 
as  Mr.  Hartley  has  entered  into  partnership 
with  Mrs.  Pennington,  who  is  liable  to  the 
other  third  of  such  loss." 

Signed,  '*  James  Lowe." 
-The  plaintiff,  though  surprised  at  the 
introduction  of  Mrs.  Pennington's  name, 
whom  he  afterwards  learnt  was  the  wife  of 
Mr.  Pennington,  a  paralytic  person,  never- 
theless signed  the  letter.  The  plaintiff*,  in 
September  following,  called  on  Hartley  for 
an  explanation,  and  was  informed  by  him, 
that  he  was  to  have  the  sole  management 
of  the  business,  and  that  Mr.  Pennington 
was  only  to  participate  in  one-third  of  the 
profits.  On  the  18th  of  September,  the 
plaintiff  was  informed  for  the  first  time, 
that  Mrs.  Pennington  and  Chippendale 
had  gone  to  reside  with  Hartley,  at  the 
Royal  Oak,  and,  after  that  time,  the  plain- 
tiff received  various  letters  from  Hartley, 
stating  that  the  business  was  very  success- 
ful. The  bill  then  charged,  that  these 
letters  were  concocted  by  Hartley  and 
the  other  defendants,  (other  than  James 
Lowe,)  for  the  purpose  of  fraudulently  im- 
posing on  the  plaintiff; — that  on  the  1st  of 
February  1840,  Widney  caused  the  said 
defendants  to  quit  the  Royal  Oak,  in  con- 
sequence of  their  disorderly  conduct,  and 
detained  out  of  the  200/.  so  deposited, 
144/.  ISs,  4c/.,  as  the  amount  of  his  loss 
occasioned  by  the  defendants,  (other  than 
James  Lowe); — that  on  the  7th  of  Febru- 
ary 1 840,  James  Lowe  for  the  first  time  re- 
ceived information  of  the  improper  manner 
in  which  the  business  was  conducted ;  and 
on  the  ISih  of  May,  an  action  was  brought 
by  Mrs.  Chippendale,  against  J.  Lowe,  on 
his  guarantie,  for  48/.  6s.  Id.,  being  one- 
third  of  the  144/.  185.  4c/.,  retained  by 
Widney,  and  a  verdict  was  found  against 
him  for  that  amount ;  that  on  the  3rd  of 
December,  a  similar  action  was  brought  by 
Mrs.  Chippendale  against  the  plaintiff,  for 
Nbw  Series,  X.— Excheq.  in  Eq. 


the  like  amount;  and  that  the  plaintiff,  on 
further  inquiry,  had  discovered,  that  the 
defendants  (other  than  James  Lowe)  had 
previous  to  the  plaintiff's  signing  the  said 
guarantie,  fraudulently  concocted  a  scheme 
among  themselves,  to  induce  the  plaintiff 
so  to  become  bound — viz.  to  benefit  tliem- 
selves  at  the  plaintiff's  expense,  and  to 
enable  them  to  carry  on  certain  disorderly 
practices,  contrary  to  the  stipulations  made 
with  the  plaintiff  previous  to  his  signing 
the  guarantie ;  that  there  existed  also 
another  agreement  between  the  defendants, 
by  which  Mrs.  Chippendale  was  also  to  be 
a  partner  in  the  business,  and  that  such 
agreement  was  entered  into  previous  to  the 
guarantie,  though  concealed  from  the 
plaintiff*. 

The  bill  then  prayed,  that  the  guarantie 
might  be  declared  void  against  the  plaintiff, 
and  be  delivered  up  to  be  cancelled,  and 
that  Mrs.  Chippendale  might  be  restrain- 
ed from  prosecuting  her  said  action,  and 
for  further  relief  Process  was  prayed 
against  Hartley,  J.  Lowe  (the  co-guaran-* 
tor),  Mrs.  Chippendale,  and  Mr.  and  Mrs. 
Pennington.  A  demurrer  was  put  in  by 
Mr.  and  Mrs.  Pennington,  on  the  ground, 
that  the  bill  prayed  no  relief  against  them, 
and  that  no  case  was  made  by  the  bill  for 
any  discovery  from  them,  or  either  of  them, 
or  for  any  relief  against  them,  or  either  of 
them. 

Mr»  D,  James^  for  the  demurrer. — A 
bill  that  prays  no  specific  relief,  is  only  a 
bill  of  discovery,  and  if  it  goes  on  to  pray 
process,  it  is  demurrable.  The  bill  charges, 
that  Mrs.  Pennington  conspired  with  Chip- 
pendale and  Hartley  to  obtain  the  gua- 
rantie ;  but  the  whole  relief  prayed  is,  that 
the  instrument  may  be  delivered  up  ;  and 
it  is  then  asked,  that  the  defendants  may 
not  only  answer,  but  abide  such  further 
order,  &c. 

Angell  V.  JVestcombe,  6  Sim.  30. 
Ambury  v.  Jones,  1  You.  1 99. 

[LordAbinger,C.B. — Mrs.  Pennington 
is  only  a  witness  to  the  conspiracy.  If  she 
put  in  her  answer,  it  could  not  be  read 
against  the  defendants.] 

Mr.  and  Mrs.  Pennington  have  no  in- 
terest in  the  question,  and  where  parties 
have  no  interest,  and  may  be  examined  as 
witnesses,  the  bill  is  demurrable.  Again, 
the  bill  shews  no  fraud.    There  is  nothing 
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stated  against  Mr.  Pennington,  and  the 
guarantie  did  not  at  all  respect  Mrs.  Pen- 
nington. If  Mrs.  Chippendale  was  a  part- 
ner, that  would  be  matter  of  defence  at 
law.  There  is  no  question  involving  ac- 
counts between  the  parties. 

Mr.  Steere,  for  the  bill.— The  Court 
could  not  make  the  decree  asked  in  the 
absence  of  an  interested  party.  If  Mrs. 
Chippendale  were  alone  made  a  defendant, 
she  might  demur,  because  the^  Court  could 
not  take  two-thirds  of  the  account. 

Lord  Abinger,  C.B. — No  account  is 
prayed.  You  may  have  a  document  de- 
livered up  for  original  fraud  in  its  con- 
coction ;  but  where  the  matter  arises  ex 
post  factOf  then  it  is  a  case  for  law.  In 
no  part  of  the  bill  is  it  shewn,  that  Mr. 
Pennington  was  a  party  to  these  transac- 
tions. How  can  a  court  of  equity  make  a 
husband  pay  the  debts  of  his  wife  when 
he  has  not  authorized  her  to  contract  them? 
It  would  be  a  sufficienjt  answer  to  a  de- 
murrer by  Mrs.  Chippendale,  on  the  ground, 
that  Mrs.  Pennington  was  a  co-partner, 
that  the  bill  did  not  suggest  that  her  hus- 
band authorized  the  partnership.  Where 
you  charge  fraud,  particular  facts  must  be 
stated,  on  which  the  chargtt'  is  grounded  ; 
and  it  is  not  suggested,  that  Mr.  or  Mrs. 
Pennington  did  anything  before  the  gua- 
rantie was  signed. 

Demurrer  allowed,  and  leave  to 
amend  refused. 


C.B. 

Nov 


B.     \ 

.  13.  J 


CALDECOTT  V.  WILLIAMS. 


Evidence — Judgment  at  Law — Mortgage, 

In  1818,  A  and  B  agreed  to  build  a  millf 
at  their  joint  expense,  A  undertaking  to 
advance  the  whole  sum*  B  gave  him  a 
mortgage  for  400/.,  as  his  moiety  of  the 
cost.  The  mill  was  afterwards  sold.  In 
1831,  A  brought  an  action  against  B,  on 
the  mortgage  deed,  and  obtained  a  judgment, 
hut  took  no  further  steps.  In  1837,  A  filed 
a  bill  of  foreclosure,  admitting  that  240/., 
part  of  the  mortgage-money,  was  paid  in 
1824.  B,  by  his  answer,  insisted  that  the 
whole  was  satisfied  by  the  mill  transaction, 
and  gate  in  evidence  general  admissions  by 


the  plaintiff  to  third  persons,  made  before  the 
action  at  law,  to  that  effect : — Held,  ihixt 
the  judgment  was  prima  facie  evidence  of 
the  strongest  nature,  that  a  debt  was  due  at 
the  time,  and  that  it  could  not  be  impe(u:hed 
in  equity,  by  evidence  of  conversations  and 
general  admissions  on  the  part  of  the  plain' 
tiff,  which  might  have  been  used  as  a  dejence 
to  the  action  at  law. 

In  the  year  1818,  plaintiff  and  defen- 
dant agreed  to  build  a  mill  at  their  joint 
expense.  The  defendant  not  being  ready 
with  his  share  of  the  money,  the  plaintiff 
advanced  the  whole,  taking  a  mortgage 
from  the  defendant  for  400/.,  as  his  moiety 
of  the  cost.  Afler  the  mill  was  erected, 
the  plaintiff  and  defendant  carried  on 
business  in  partnership  as  millers,  for  a 
short  time,  but  eventually  the  mill  was 
sold.  The  exact  application  of  the  pro- 
ceeds did  not  appear.  In  1 83 1 ,  the  plain- 
tiff brought  his  action  upon  the  mortgage 
bond,  and  obtained  judgment  for  ^e 
amount,  but  never  took  any  steps  to  en- 
force the  judgment.  The  defendant  con- 
tinued all  the  time  in  possession  of  the 
mortgaged  premises,  and  of  the  rents  and 
profits.  In  1 837,  the  plaintiff  filed  a  bill 
of  foreclosure,  admitting  that  250/.,  part 
of  the  mortgage  debt,  was  paid  off  in  1 824. 
The  defendant,  by  his  answer,  insisted, 
that  the  whole  of  the  mortgage  debt  was 
satisfied  by  the  transactions  as  to  the  null, 
and  gave  m  evidence  certain  general  ad- 
missions made  by  the  plaintiff  to  third 
persons,  before  the  action  at  law,  to  that 
effect.  A  reference  was  directed  to  the 
Master  to  inquire  what,  if  an3rthing,  was 
due  upon  the  mortgage.  The  Master  re- 
ported the  sum  of /.  to  be  due.    To 

this  report,  the  defendant  took  exceptions. 

Mr,  Girdlestone,  for  the  exceptions, 
contended,  that  by  the  terms  of  the  refer- 
ence, the  judgment  at  law  was  not  conclu- 
sive upon  the  defendant,  but  that  if,  dekoirs 
any  deed  or  aiiy  written  acknowledgment, 
he  could  prove  payment  by  other  evidence, 
it  would  be  sufficient ;  and  that  by  the 
admissions  of  the  plaintiff,  the  whole  trans- 
action was  fully  satisfied. 

Mr,  Simpkinson^  contra. 

Lord  Abinobr,  C.B. — This  is  a  bill  to 
foreclose  a  mortgage.     The  plaintiff  ad- 
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miU  that  2501.  was  paid  in  1824.  In  18S1, 
an  action  was  brought,  and  judgment  given 
for  the  then  balance,  whatever  it  might  be ; 
and  things  remained  in  that  state  till  1837, 
when  this  bill  was  filed,  the  mortgage 
being  nineteen  years  old.  The  vague  evi- 
dence given  at  the  hearing,  being  without 
dates  and  circumstances,  induced  me  to 
refer  it  to  the  Master,  to  make  a  special 
report,  to  see  if  there  were  any  circum- 
stances tp  invalidate  the  judgment  at  law, 
but  none  such  have  been  produced.  That 
judgment  is  primd  facie  evidence,  of  the 
strongest  nature,  that  a  debt  was  due  at 
the  time,  unless  it  is  impeached.  Suppose 
the  defendant  had  filed  his  bill  impeaching 
that  judgment,  and  had  adduced  these  con- 
versations, which  be  might  have  produced 
at  the  trial  at  law,  would  a  court  of  equity 
allow  him  to  do  so  ?  I  have  never  hear^ 
of  such  a  ground  of  equity.  If  that  is  so, 
how  can  I  treat  this  judgment  as  a  nullity  ? 
From  1831,  J  must  take  the  debt  to  be  due, 
as  there  is  no  evidence  except  these  con- 
versations, which  are,  in  fact,  no  evidence 
in  answer  to  this  case. 

Exceptions  overruled. 


Aldehson,  B.l 

\t  9  f  PENDLEBURY  V,  WALKER. 

Debtor  and  Creditor — Composition  Deed 
— Fraud — Guarantee — Contribution — Par- 
ties. 

The  business  of  A^  who  was  previously 
indebted  to  a  bank  in  7,000/.,  was  placed  in 
the  hands  of  inspectors,  (B,  a  director,  and 
the  then  registered  officer  of  the  bank,  being 
one,)  by  whom  a  further  debt  was  contracted 
with  the  bank,  of  14,000/.  The  bank  then 
caused  representations  to  be  made  to  A*s 
creditors  and  friends,  that  they  were  willing 
to  join  in  a  composition  deed  with  the  other 
creditors,  (by  which.  A,  was  to  be  released 
from  all  his  then  existing  debts t)  and  to  ad- 
vance to  A.  25,0001,  for  the  purpose  of  pay- 
ing the  composition,  and  furnishing  him  with 
capital  to  carry  on  his  business,  on  that  sum 
being  secured  by  the  guarantees,  of  one  per- 
son for  5,0001,,  and  twenty  others  for  1,000/. 
each.  The  deed  was  executed,  by  which 
ike  bank  appeared  to  be  a  creditor  for  7,000/. 
only.     The  guarantees  were  given^  and  A. 


restored  to  his  business.  A,  soon  afterwards 
became  bankrupt.  The  bank  brought  an 
action  in  the  name  of  W,  their  present  regis* 
tered  officer,  against  C.  D,  on  his  guarantee. 
C.  D.  then  filed  his  bill  against  W,  and 
against  B,  as  assignee  of  the  sum  to  be  re- 
covered in  the  action,  for  an  injunction  and 
delivery  up  of  the  guarantee,  as  obtained  by 
the  fraudulent  representations  of  the  bank, 
acting  in  concert  with  A,  alleging,  that  be- 
fore the  bank  would  sign  the  composition 
deed,  they  demanded  and  received  securities 
from  A*s  friends,  for  the  full  amount  of  the 
7,000/.,  and  privately  agreed  with  A,  that 
9,000/.  should  be  deducted  from  the  advance 
in  respect  of  the  1 4,000/. ;  and  that  after  pay- 
ing the  composition,  they  made  such  deduction 
unknown  to  the  creditors  and  guarantors, 
whereby  A,  had  not  sufficient  capital  left 
for  his  business.  Demurrer  by  W,  and  B. 
for  want  of  equity ,  and  for  the  absence  of 
the  other  guarantors : — Held,  thai  the  trans- 
actions between  A.  and  the  bank,  were  a 
fraud  on  the  creditors  generally,  and  rendered 
the  composition  void,  and  that  any  creditors 
might  come  into  equity  to  set  it  aside,  relum- 
ing the  composition^money. 

Also,  that  that  fraud  raised  sufficient 
equity  in  favour  of  C.  D,  to  be  relieved 
against  the  guarantee. 

Also,  that  the  rest  of  the  guarantors  were 
not  necessary  parties,  as  the  terms  of  the 
guarantee  did  not  make  them  co-sureties,  so 
as  to  entitle  one  to  call  for  contribution 
against  the  others. 

The  bill  stated,  that  before  the  year 
1838>  one  Taylor  was  in  business  as  a 
cotton-spinner,  and  appeared  to  be  pos- 
sessed of  considerable  real  and  personal 
property  ;  but  being  indebted  in  a  consi- 
derable amount,  he  had  placed  his  affairs 
in  the  hands  of  inspectors,  (of  whom  tite 
defendant  Jackson  was  one,)  under  whose 
controul  his  business  was  carried  on.  That 
previous  to  that  arrangement,  Taylor  kept 
an  account  with  the  Liverpool  and  Man- 
chester District  Banking  Company,  and 
was  indebted  thereon  in  the  sum  of  7,000/., 
and  that  the  inspectors,  as  such,  were  also 
indebted  to  the  said  company  in  the  sum 
of  14,000/.  That  in  October  1838.  and 
for  some  years  previous,  Jackson  was 
managing  director  and  one  of  the  public 
registered  officers  of  the  company.     That 
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the  bank  had  made  frequent  applications 
to  Jackson,  as  such  inspector,  and  to  Tay- 
lor respectively,  for  the  payment  of  these 
two  sums  of  14,000/.  and  7,000/.;  and 
that  the  bank  being  apprehensive  that  they 
should  not  be  able  to  procure  payment  of 
their  demand,  and  Jackson  fearing  that  he 
should  be  personally  called  upon  to  pay 
the  14,000/.,  a  scheme  was  concerted  be- 
tween them,  by  which  it  was  arranged, 
that  it  should  be  represented  that  the  bank 
were  willing  to  advance  a  sum  of  money 
sufficient  not  only  to  pay  a  composition  of 
lOs.  in  the  pound,  on  all  the  then  existing 
debts  of  Taylor,  but  also  to  ehable  him  to 
carry  on  his  business,  and  that  such  repre- 
sentations were  to  be  made,  in  order  to  in- 
duce his  other  creditors  to  accede  to  such 
composition,  and  his  friends  to  join  in  a 
security  for  the  repayment  of  the  money 
so  proposed  to  be  advanced.  That  at  a 
meeting  of  the  directors  of  the  bank,  it 
was  agreed  that  this  scheme  should  be 
carried  out.  That  the  bank  then  gave  out 
that  though  Taylor  was  embarrassed,  his 
property  was  of  great  value,  and  if  he 
could  be  relieved  from  his  debts,  and  be 
restored  to  his  property,  by  means  of  such 
advance,  he  would  soon  be  enabled  to  pay 
off  such  loan.  That  the  creditors  of  Tay- 
lor agreed  to  accept  such  composition,  un- 
der the  belief  that  the  bank  had  done  the 
same.  The  bank  then  represented  that 
they  were  willing  to  advance  to  Taylor 
25,000/.,  for  the  purpose  of  paying  the 
composition  and  of  carrying  on  his  trade, 
provided  the  repayment  were  secured  by 
the  guarantees  of  responsible  persons,  at 
the  end  of  five  years.  That  these  repre- 
sentations were  made  to  the  plaintiff*  with 
the  sanction  and  knowledge  of  the  bank, 
and  that  the  effect  of  the  arrangement 
would  be  to  leave  Taylor  in  full  possession 
of  all  his  property,  unincumbered  by  pre- 
vious debts  of  any  sort ;  and  that  the  bank 
had  agreed  to  take  the  guarantees  of 
twenty-one  persons,  one  for  5,000/.,  and 
twenty  for  1,000/.  each,  and  the  plaintiff 
was  requested  to  become  guarantee  for 
1,000/.,  which  he  consented  to  do,  in  the 
full  belief  that  all  these  representations 
were  true  in  all  respects.  That  such  com- 
position deed  was  executed  by  all  the  cre- 
ditors of  Taylor,  and  that  therein  the 
bank  appeared  to  be  creditors  for  7|000/., 


and  no  more,  and  consented  to  receive 
3,500/.,  in  full  satisfaction  of  their  claim. 
The  forms  of  the  guarantees  were  printed, 
and  that  executed  by  the  plaintiff  was  as 
follows: — **To  the  Manchester,  &c.  Bank- 
ing Company.  Whereas  the  company  have 
agreed,  at  the  request  of  me,  the  under- 
signed W.  Pendlebury,  and  divers  other 
persons,  and  in  consideration  of  the  gua- 
rantees and  agreements  hereinafter  entered 
into  and  mentioned,  to  advance  unto  W.  G. 
Taylor,  of  &c.,  a  large  sum  of  money, 
considerably  exceeding  the  amount  in- 
tended to  be  hereby  guaranteed,  the  whole 
of  which  said  advance  or  sum  is  intended 
and  agreed  to  be  made  the  subject  of  a 
distinct  account  between  the  company  and 
Taylor,  separated  from  and  independent 
of  all  other  accounts  and  dealings  between 
them,  to  be  designated  as  Taylor's  guaran- 
teed Loan  Account,  No.  1.  And  whereas 
I,  the  undersigned,  have  undertaken  to 
guarantee  the  payment  of  the  sum  of 
1,000/.,  part  of  the  said  advance,  with  in- 
terest as  hereinafter  mentioned,  the  residue 
thereof  being  guaranteed  by  the  said  seve- 
ral other  persons,  at  whose  request  such 
advance  has  been  agreed  to  be  made  as 
aforesaid,  in  such  proportions  and  to  such 
extent  respectively,  as  has  been  stipulated 
between  the  company,  and  such  other  per- 
sons respectively,  and  in  particular  the 
sum  of  5,000/.,  part  thereof,  being  guaran- 
teed by  U.  Potter,  of  &c.  And  whereas 
it  was  intended  or  contemplated  that  the 
said  banking  company  should  have  or 
might  become  entitled  to  the  benefit  of 
certain  other  securities  for  the  repayment 
of  the  said  sum  so  advanced  by  them  to 
Taylor,  as  aforesaid.  Now,  in  considera- 
tion of  the  said  advance  or  loan  so  made 
to  Taylor  by  the'  company,  I  do  hereby 
undertake  to  guarantee  to  the  proprietors, 
&c.  of  the  said  company,  for  the  time  be- 
ing, the  payment  of  the  full  sum  of  1 ,000/., 
part  of  the  said  advance  or  loan,  such  sum  to 
be  payable  at  the  expiration  of  the  term  of 
five  years,  from  the  20th  day  of  October 
instant,  with  interest  at  5/.  per  cent,  from 
that  date,  till  this  guarantee  shall  be  fully 
discharged  and  satisfied.  And  I  declare 
and  agree,  that  this 'my  guarantee  shall 
be  held,  and  may  be  enforced  by  the  com- 
pany, in  addition  to,  and  concurrently  with 
all  or  any   other  guarantees,   aecnrities, 
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whether  hy  deed  or  otherwise,  and  whether 
real  or  personal,  covenants,  liens,  or  reme- 
dies whatsoever,  which  the  company  now 
do  or  shall  hold  or  become  entitled  to,  for 
securing  the  balance  or  sum  for  the  time 
being  remaining  due  to  them  in  respect 
of  their  said  advance  to  Taylor ;  and  I 
further  declare  and  agree,  that  no  pay- 
ments made  by  Taylor,  or  on  his  account 
to  the  company,  shall,  as  between  me  and 
the  company,  be  considered  as  made  on 
account  or  in  discharge  or  reduction  of 
the  advance  so  made  by  the  company  to 
Taylor,  or  of  any  part  thereof,  unless  such 
payment  shall  be  expressly  directed  by 
Taylor,  his  executors,  administrators,  trus- 
tees, or  inspectors,  respectively,  in  writing, 
to  be  appropriated  or  applied  for  that  pur- 
pose ;  or  unless  the  company  shall  give 
notice  in  writing  to  Taylor,  his  executors, 
&c.,  of  the  intention  of  the  company  to 
appropriate  and  apply  such  payment  to 
the  purpose  aforesaid.  And  I  further  de- 
clare, &c.  that  all  payments  which  shall  be 
appropriated  and  applied  in  discharge  or 
reduction  of  the  said  advance,  shall  be  in 
the  first  instance  applicable  in  discharge 
and  reduction  of  that  part  of  the  said  ad- 
vance, (the  5,000/.  guaranteed  by  Potter); 
and  that  I,  in  common  with  all  the  said 
several  persons,  other  than  Potter,  by 
whom  the  said  advance  is  guaranteed,  shall 
only  be  entitled  to  the  benefit  of  such  ap- 
propriated payment,  after  Potter  shall  have 
had  the  bene^t  thereof,  to  the  full  extent 
of  5,000/.,  with  interest ;  and  that  I  and 
all  the  several  guaranteeing  parties,  other 
than  Potter,  shall  be  respectively  entitled 
to  the  benefit  of  the  said  appropriated 
payments,  in  discharge  or  reduction  of  our 
respective  guarantees  pari  passu,  and  in 
the  respective  proportions  which  the  seve- 
ral sums  guaranteed  by  us  respectively 
bear  to  the  aggregate  amount  of  all  the 
sums  so  guaranteed.  Witness  my  hand, 
this  19ih  day  of  October  1838,  W.  Pendle- 
bury.*' 

I'he  bill  then  stated,  that  similar  gua- 
rantees were  executed  by  other  friends 
of  Taylor,  to  the  amount  of  25,000/.,  and 
that  'I'aylor  was  thereupon  ostensibly  re- 
stored to  the  possession  of  all  his  property 
and  effects,  and  thenceforth  continued  to 
carry  on  his  business  till  November  1 840, 
when  he  became  bankrupt.    The  bill  then 


went  on  to  state,  that  the  plaintiff  had 
lately  discovered  that  the  bank  had  refused 
to  execute  the  composition  deed,  or  ad- 
vance any  part  of  the  loan  till  the  differ- 
ence between  the  composition-money  and 
their  debt  of  7,000/.  had  been  either  paid 
or  secured  to  them ;  and  that  thereupon 
the  mother  of  Taylor  gave  security  for 
2,000/.,  the  sister  for  500/.,  and  R.  Nield 
for  1,000/.  That  the  bank  never  did  ad- 
vance to  Taylor  the  25,000/.,  but  deducted 
9,000/.  in  respect  of  the  debt  due  from  the 
inspectors,  as  also  the  composition-money ; 
and  that  by  reason  thereof,  Taylor  was 
left  without  any  sufficient  capital  to  carry 
on  his  business.  That  thereby  the  credi- 
tors of  Taylor  were  defrauded,  and  that 
as  the  plaintiff  had  been  induced  to  sign 
the  guarantee  on  the  faith  of  the  represen- 
tations of  the  bank  being  bond  fide,  the 
consideration  for  the  guarantee  had  failed, 
and  he  was  entitled  to  be  relieved  against 
it.  That  Jackson  had  been  removed  from 
the  office  of  public  registered  officer,  and 
the  defendant  Samuel  Walker  appointed 
in  his  place.  That  in  December  1840, 
the  bank  commenced  an  action  against  the 
plaintiff  in  the  name  of  Walker,  upon  the 
guarantee.  That  Jackson,  at  the  date  of 
the  guarantee,  was  and  still  is  a  shareholder 
in  the  banking  company,  and  that  he  claim- 
ed to  be,  and  was  interested  in  the  said 
action,  and  in  the  sum  sought  to  be  reco- 
vered, by  virtue  of  an  assignment  made  to 
him  by  the  bank.  The  bill  then  charged, 
that  at  the  time  of  the  composition  and 
pretended  advance,  the  bank  knew  that 
Taylor  was  indebted  to  the  inspectors  in 
14,000/.,  and  that  9,000/.  was  to  be  re- 
tained out  of  the  advance  in  respect  there- 
of, and  that  such  sum  was,  in  fact,  retained 
without  the  knowledge  or  consent  of  any 
of  the  other  creditors  of  Taylor,  and  that 
such  fact  was  never  communicated  to  the 
plaintiff;  and  that  Jackson  was  removed 
from  being  a  public  registered  officer,  in 
order  to  deprive  the  plaintiff  of  any  de- 
fence at  law,  or  of  any  discovery  in  equity 
from  him.  The  bill  then  prayed,  that  the 
guarantee  so  signed  by  the  plaintiff,  might 
be  declared  to  have  been  obtained  by  fraud 
and  misrepresentation,  and  to  be  wholly 
void,  and  that  the  company  and  Walker 
might  be  restrained  from  proceeding  in 
their  action  against  the  plaintiff,  or  com- 


so 
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mencing  any  fresh  action.    Prayer  of  tub- 
pcena  against  Walker  and  Jackson. 

To  this  bill,  the  defendant  Jackson  de- 
murred for  want  of  equity,  and  also  on  the 
ground  that  the  other  shareholders  were 
necessary  parties,  and  in  particular  those 
against  whom  fraud  was  charged,  and  also 
the  other  guarantors.  Walker  also  de- 
murred for  want  of  equity,  and  also  on  the 
ground  that  the  other  guarantors,  and  also 
the  assignees  of  Taylor,  ought  to  be  parties. 

Mr*  Simpkinsont  Mr,  Sutton  Sharpe,  and 
Mr,  y,  Russellf  for  the  demurrers. — If 
Jaekson  is  sued  as  a  shareholder,  the  other 
shareholders  ought  to  be  parties,  for  the 
demand  is  against  the  bank.  But  it  is 
said,  that  the  plaintiff  is  entitled  to  make 
him  a  party,  by  analogy  to  the  cases  of 
bills  against  corporations,  where  the  lata 
officer  is  made  a  party  to  obtain  a  disco^* 
very.  But  in  those  cases,  the  necessity 
introduced  the  practice,  and  even  there  it 
must  appear  that  the  discovery  is  essential* 
and  that  it  cannot  otherwise  be  had.  There 
is  DO  relief  prayed  against  Jackson.  The 
14,000/.  was  not  the  debt  of  Taylor,  but 
of  the  inspectors,  and  Taylor  could  not  be 
restored  to  his  business  without  making 
some  arrangement  with  them.  That  was 
no  fraud  on  the  creditora.  But  it  is  said 
that  the  bank  received  the  remaining  10#. 
of  their  debt  from  third  persons ;  how  can 
a  guaraotor  complain  of  that  as  a  fraud 
upon  him,  even  if  Taylor  or  the  creditors 
could  ?  If  Jackson  is  made  a  party  as 
concerned  in  the  fraud,  then  the  other  di- 
i^ectors  ought  to  be  here.  As  to  the  co- 
guarantors  being  parties,  the  distinction  is 
rather  nice.  It  ia  settled,  that  persons 
may  be  co-sureties,  though  by  distinct  in- 
struments. 

[Aluerson,  B. — Each  person  here  is 
surety  for  a  limited  sum:  what  harm  is 
done  to  the  others  ?] 

Suppose  one  pays  his  1 ,000/.,  and  the 
others  nothing,  would  he  not  be  entitled 
pro  raid  to  call  upon  them  for  contribution. 
li  ao,  the  others  are  necessary  parties. 
They  are  in  the  nature  of  co-sureties, 
though  by  different  instruments,  for  the 
payments  by  the  principal  are  to  be  applied 
paripa$tu, 

Bering  v.   Lord   IVmchelsea,    1   Cox, 

521. 
Stirling  v.  Foretter^  3  Bligh,  575. 


Copis  v.  Mid€Uftmf  Turn.  &  Ross.  224; 
s.  c.  2  liaw  J.  Rep.  Chanc.  82. 

May  hew  v.  Crickett,  2  Swanst.  185. 
The  principle  on  which  contribnition  is 
given,  is  laid  down  in  Craythorne  v.  Smn*  • 
6iime(l).  The  liability  was  limited  in 
Bering  v.  Lord  WincheUea,  Suppose  the 
whole  sum  paid  off  except  1,000/.,  could 
the  burthen  of  that  be  thrown  upon  one 
guarantor  ? 

[Aldsrson,  B. — The  stipulation  in  the 
deed  prevents  that ;  all  that  is  paid  ia,  it 
to  be  applied  pari  passu  in  discbarge,  &c.] 
The  bank  could  not  release  one  of  the 
sureties;  neither  can  the  Court  without 
having  the  others  here.  If,  after  some  had 
signed  the  deed,  the  others  bad  refused, 
the  first  would  have  been  released  from 
their  engagement.  As  to  the  validity  of 
the  composition  deed,  the  underhand  bar- 
gain alleged,  would  be  invalid  itself,  but  it 
would  not  vitiate  the  composition  deed,  or 
remit  the  creditor  to  his  original  debt-^ 
Eastabrook  v.  Scott  {2),  The  relief  given 
in  every  case,  proceeds  upon  the  footing 
of  the  validity  of  the  deed. 

Jackman  v.  Mitchell,  13  Ves.  581. 

Constantein  v.  Blache,  1  Cox»  287. 

Fawcett  V.  Giee,  3  Anst.  910. 

Cockshoit  V.  BetmU,  2  Term  Rep.  763. 
The  ease  is  different,  when  the  contract  of 
the  debtor  With  his  creditors  is  left  imper- 
fect ;  there  the  Court  would  be  passive. 
If  the  composition  deed  is  void,  the  assig- 
nees ought  to  be  before  the  Court.  If 
Jackson  is  made  a  party  |br  the  fraud, 
costs  should  have  been  prayed  against  him. 
Mr,  Bethdl  and  Mr,  Bacon,  for  the  biU. 
— There  are  two  grounds  on  which  the 
bill  can  be  ^u^ntained,  first,  that  the  con- 
tract was  obtained  from  the  plaintiff*  by 
fraudulent  misrepresentation  ;  secondly, 
that  the  agreement  between  the  plaintilP, 
as  surety,  and  the  bank,  was  different  from 
that  secret  contract  between  the  bank  and 
the  debtor,  and  thereby  the  surety  was 
discharged.  As  to  the  first  point,  the 
bank  received  the  whole  of  tlieir  debt.  As 
to  the  second,  tlie  surety  enters  into  the 
contract  on  the  condition,  that  money  is 
advanced  to  Taylor  to  carry  on  his  business. 
Now,  to  that  very  thing,  the  surety  looked 
for  his  ultimate  indemnity,  and  hiar  chance 

(1)  14  Vet.  160. 
(«)  3  Vm.  456. 
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of  repayment  was  dhninished  m  proportion 
as  the  advance  to  Taylor  was  less.  Agaih, 
if  the  surety  had  known  that  the  resources 
of  Taylor's  friends  were  to  be  drained,  to 
make  up  the  7,000/.  to  the  bank,  he  would 
not  have  entered  into  the  contract.  In 
Rees  V.  Berrington  (8),  it  is  said,  "  There 
shall  be  no  transaction  with  the  principal 
debtor,  without  acquainting  the  person 
who  has  a  great  interest  in  it" — Blake  v. 
White  (4). 

[Aldbrson,  B. — There  is  this  diflfkuYty : 
at  the  time  of  the  contract,  Taylor's  pro- 
perty was  in  the  hands  of  inspectors,  pledg- 
ed to  them  for  14,000/.  If  this  property 
were  redeemed  by  the  9,000/.,  would  not 
that  be  a  transaction  for  Taylor's  benefit?] 

It  is  not  clear  from  the  record,  that 
Taylor's  estate  was  subject  to  that  debt. 
The  agreement  ,was  for  an  advance  in 
monies  numbered.  As  to  other  guarantors 
being  parties,  each  guarantee  is  for  an 
integral  part  of  the  25,000/.  The  propo- 
sition is,  that  a  surety  has  no  right  to  call 
for  contribution  from  another,  unless  he 
can  shew  that  wliat  has  been  paid  by  him- 
self, is  something  to  which  the  other  surety 
might  have  been  liable.  That  principle  is 
found  in  all  the  cases,  and  constitutes  it  a 
joint  and  common  transaction.  Each  has 
an  interest  in  the  contract  of  his  Co-surety, 
but  the  present  guarantors  are  not  co- 
sureties, for  there  is  no  privity  between 
them.  There  is  no  one  common  subject 
entering  into  all  these  guarantees — Dering 
V.  Lord  Winckelsea,  Stirling  v.  Forester 
is  precisely  the  same  case.  As  to  the  as- 
signees being  parties,  the  bill  does  not 
suggest  that  there  are  any  assigpdees,  so 
that  this  is  a  speaking  demurrer. 

Bnmnsword  v.  Edwards,  2  Ves.  245. 
Cawthome  v.  Chalie,  2  Sim.  &  Stu.  129 ; 
s.  c.  3  Law  J.  Rep.  Chanc.  125. 
As  to  the  validity  of  the  composition  deed, 
in  Leicester  v.  Rose  (5),  such  an  agreement 
is  said  to  be  a  -fraud  upon  the  rest  of  the 
creditors  generally,  therefore  they  would 
be  entitled  to  set  aside  the  deed.  This 
case  was  approved  by  Lord  Eldon  in  Ex 
forte  Sadler {6).   By  such  fraudulent  acts, 

(3)  9  Ves.  jun.  543. 

(4)  1  You.  &  Col  420 ;  8. 0. 4  Law  J.  Rep.  (n.s.) 
Ex.  £q.  48. 

(5>  4  East,  372. 
(6)  15  Vet.  5«. 


the  deed  is  void  ab  initio — Honden  v. 
Haigh  (7).  It  is  analogous  to  the  case  of 
a  bankrupt's  certificate  obtaified  by  fraud, 
which  is  thereby  rendered  void.  The  cre- 
ditor may,  at  his  election,  bring  bis  bill  to 
avoid  the  whole  transaction,  or  to  bring 
back  into  the  common  stock,  what  has  been 
abstracted.     See  also  Knight  v.  Hunt{S), 

Mr,  Simpkinson,  in  reply. — The  friends 
of  Taylor  must  necessarily  have  known 
that  his  afTairs  were  in  the  hands  of  in- 
spectors. Howden  v.  Haigh  went  farther 
than  any  previous  case.  If  it  can  be  sup- 
ported upon  ptinciple,  it  is  very  different 
from  the  present  casev  All  the  previous 
cases  proceed  upon  the  ground,  that  tihe 
Composition  deed  is  valid.  But  here  is 
no  diminution  of  Taylor's  assets,  and  the 
securities  were  given  by  third  persons.  A 
bankrupt's  certificate  is  made  void  by  the 
express  words  of  the  statute,  therefore 
the  analogy  fails.  The  guarantors  would 
have  a  right  to  call  for  contribution. 

[Aldbrson,  B. — Suppose  only  950/. 
due  from  Taylor,  the  bank  could  not  sue  the 
nineteen  persons  for  more  than  50/.  each.] 

If,  after  a  guarantor  had  paid  1,000/., 
Taylor  had  paid  into  the  bank  19,000/., 
the  bank  could  not  be  compelled  to  refund 
to  such  guarantor,  but  his  remedy  would 
be  by  contribution. 

Aldbrson,  B.  —  The  bill  states,  that 
Taylor  was  indebted  to  the  Liverpool  and 
Manchester  District  Banking  Company, 
in  the  sum  of  7,000/. ;  that  he  had  been 
in  difficulties ;  that  his  concerns  and  pro- 
perty had  been  in  the  hands  of  inspectors, 
of  whom  Jackson,  then  the  managing  di- 
rector of  the  bank,  was  one ;  that  the  in- 
spectors, in  carrying  on  the  business  of 
Taylor,  had  incurred  a  debt  of  14,000/.  to 
tlie  bank  ;  that,  under  these  circumstances, 
the  bank  had  conceived  a  plan  in  conjunc- 
tion with  Taylor,  of  inducing  the  creditors 
of  Taylor  to  take  a  composition  of  10s.  in 
the  pound,  and  had  represented  their  own 
willingness  to  advance  a  sum  of  money  to 
enable  the  composition  to  be  paid,  and  to 
enable  I'aylor  to  carry  on  his  business ; 
that  the  bank  were  to  pretend  to  accept 
the  lOs.  as  well  as  the  rest  of  the  credi- 

(7)3  Per.  &c  Dav.  661 ;  s.  c.  9  Law  J.  Rep. 
(N.s.)Q.B.  198. 

(8)  5  Bing.  439 ;  s.  o.  7  Ltw  J.  Rep.  C.P.  165. 


32 


EXCHEQUER  IN  EQUITY. 


tors ;  that  25,000/.  was  to  be  advanced  by 
them  for  those  purposes,  if  guaranteed  by 
Taylor's  friends;  and  that  these  represen- 
tations were  made  to  Taylor's  friends,  and 
to  the  plaintiff,  who,  in  faith  thereof,  gua- 
ranteed 1,000/.,  part  of  the  sum  of  25,000/. 
What  then  were  the  circumstances  on  the 
faith  of  which  the  plaintiff  acted  7     They 
were  two.     First,  that  Taylor  should  be 
freed  from  all  his  debts,  except  that  of 
25,000/.,  by  a  valid  composition.   Second, 
that  the  residue   not  employed   for   the 
composition,  should  be  paid  to  Taylor,  to 
enable  him  to  carry  on  his  business.   If  the 
plaintiff  has  been  deceived  by  the  fraud  of 
the  bank  in  these  matters,  he  is  entitled  to 
relief  in  equity,  for  the  misrepresentation 
of  the  bank  has  caused  him  to  give  them 
this  guarantee.     Now,  it  appears  that  the 
bank  have  all  the  time,  secretly  from  tlie 
other  creditors,  stipulated  for  the  payment 
in  full  of  all  their  debts,  receiving  lOs,  un- 
der the  composition,  and  10#.  by  means  of 
securities  from  third  persons.     The  ques- 
tion is,  what  effect  this  has  on  the  compo- 
sition ?     Almost  all  the  cases  on  this  sub- 
ject lay  it  down,  that  this  is  a  fraud  on 
the   rest  of  the   creditors,  and   no    one 
doubts  that  the  bank  is  not   entitled  to 
claim  from  the  other  persons  who  have 
agreed  to  pay  it,  the  additional  lOs,  in 
such  a  case.  These  bargains,  as  the  Court 
of  Queen's  Bench  clearly  lays  it  down,  in 
the  case  of  Howden  v.  Haigh^  are  founded 
on  entire  good  faith  ;  and  that  Court  lays 
it  down,  that  if  such  good  faith  be  not  ob- 
served, the  whole  is  void.     And  again,  in 
Knight   V.   Hunt,    Lord    Wynford    says, 
"  These  compositions  with  creditors  re- 
quire the  strictest  good  faith.     If  I  see  a 
man  acquainted  with  the  circumstances  of 
the  debtor,  agreeing  to  sign  a  paper  under 
which  he  will,!'  &c.     Now,  these  observa- 
tions are  exactly  in  point  here.    How  can 
I  say  that  the  creditors  have  not  been 
mainly  induced  to  agree,  by  seeing  the 
bank,  whose  managing  director,  Jackson, 
was  one  of  the  inspectors,  agree  to  accept 
lOs.  in  the  pound?     And  yet,  if  this  were 
all  false,   as   I   am  bound  to  take   it  to 
be,  this  would  clearly  be  a  fraud  on  the 
rest   of   the    creditors  :    and    if   so,   it 
seems  to  me,  that  any  one  of  these  cre- 
ditors, if  he  was  so  minded,  must  have 
the  right  to  apply  to  equity,  to  set  aside 


the  deed  of  composition,  restoring  of 
courde,  if  he  so  pleases  to  act,  the  compo- 
sition he  has  received.  The  act,  therefore, 
of  the  bank,  has  made  the  composition  no 
longer  binding  on  the  creditors.  The 
plaintiff's  guarantee,  therefore,  is  founded 
on  a  misrepresentation  of  the  real  intention 
of  Taylor,  and  the  change  of  circumstances 
is  produced  by  the  act  of  the  bank.  I 
think,  therefore,  that,  unless  the  facts  can 
be  valued  by  some  previous  knowledge,  or 
subsequent  assent  of  the  creditors  after 
knowledge,  or  can  be  explained  or  denied 
altogether,  the  plaintiff  is  entitled  to  relief 
in  equity.  The  demurrer  for  want  of  equity 
must  therefore  be  overruled. 

Then,  as  to  the  demurrer  for  want  of 
parties,  it  seems  to  me,  that  Jackson  is 
properly  made  a  party,  as  assignee  of  the 
debt,  from  the  bank.     He  is  not  a  proper 
party  as  a  shareholder.    The  other  defen- 
dant, under  the  act  of  parliament,  properly 
represents  all  the  shareholders,  therefore 
no  other  shareholder  need   be   a  party. 
The  only  question  is,  as  to  the  co-guaran- 
tors.    But  upon  looking  carefidly  at  the 
guarantee,  I  have  arrived  at  the  conclusion 
that  there  is  no  right  of  contribution  inter 
se  amongst  the  co-guarantors.     Bering  v. 
Lord   ffinchelsea  proceeds,  I  think,  upon 
the  principle  stated  by  Mr.  Bethell,  which 
is  this:  where  the   same  default  of  the 
principal  renders  all  the  co-sureties  re- 
sponsible, all  are  to  contribute ;  and  then 
the  law  adds,  that  which  is  not  the  principle, 
but  the  equitable    mode  of  applying  it, 
that  they  shall  all  contribute  equally,  if 
each  is  a  surety  to  an  equal  amount ;  and 
if  not  equally,  then  proportionably  to  the 
amount  for  which  each  is  surety.    And 
this  explains,  I  think,  the  dicta  cited  hy 
the  other  side.     But  here,  each  party  is 
bound  for  an  individual  sum,  and  there  is 
in  the  instrument  a  mode  fixed  by  special 
contract,  in  which  the  bank  are  to  apply 
any  payments  made  by  the  principal,  in 
discharge  of  the  otherwise  fixed  liability 
of  each  surety,  viz.  first,  in  discharge  of 
the  5,000/.  guarantee,  and  then  rateably 
in  discharge  of  the  rest.     But  I  think  this 
does  not  make  each  a  co-surety  contribut- 
ing to  the  others.     I  think,  therefore,  that 
they  need  not  be  made  parties  to  this  record. 
Thedemurrer,  therefore,  must  beoverruled. 
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PLUM  0.  PLUM. 


Mortgage — Pleading — Allegation  of  In- 
terest in  a  Defendant — Demurrer, 

Held,  on  demurrer,  that  where  a  defendant 
is  not  in  possession  of  the  property  in  ques^ 
<ton,  amd  the  bill  does  not  allege  that  he  made 
any  particular  claim,  it  is  not  sufficient  to 
assert  merely  that  he  claims  **sqme  interest** 
tfi  the  premises.  The  bill  should  setfttrth 
the  specific  interest  he  claims,  the  nature 
of  it^  and  in  what  way  it  affects  the  plain- 

Nothing  is  admitted  by  demurrer  but  what 
is  properly  pleaded. 

The  father  of  the  plaintiff,  J.  S.  Plum, 
died  intestate,  being  seised  of  certain  real 
estates,  subject  to  a  mortgage,  in  fee.  The 
bill  prayed,  that  the  plaintiff,  as  heir-at- 
law,  might  be  declared  entitled  to  redeem 
these  estates,  which  were  now  in  posses- 
sion of  the  widow,  who  claimed  to  hold 
the  same  by  virtue  of  a  post-nuptial  settle- 
ment, in  which  the  limitations  were  to  the 
wife  for  life,  remainder  to  the  husband  for 
life,  remainder  to  the  children  of  the  mar- 
riage, of  whom  Thomas  Copland  Plum  was 
one. 

The  widow  had  since  taken  an  assign- 
ment of  the  mortgage,  in  the  name  of  Ellen 
Plum  and  Jane  Plum,  in  whom  the  legal 
estate  was  now  vested,  in  trust  for  her. 
The  defendants  were  Ann  Plum,  (the 
widow,)  Ellen  Plum,  and  Jane  Plum,  and 
Thomas  Copland  Plum,  as  interested  imder 
the  alleged  settlement.  There  was  no 
direct  averment  in  the  bill  of  such  a  settle- 
ment, or  of  any  claim  made  by  Thomas 
Copland  Plum,  under  it,  but  only  an  alle- 
gation of  a  pretence  thereof  by  the  widow, 
as  an  answer  to  the  plaintiff's  application. 
The  bill  then  stated,  •*  that  Ann  Plum,  (the 
widow,)  confederating  with  I'homas  Cop- 
land Plum,  a  defendant  hereto,  and  claim- 
ing to  be  interested  in  the  premises,  and  with 
divers  other  persons,  refused  to  comply," 
&c.  :  and  then  charged  that  no  such  set- 
tlement was  executed  by  the  father. 

Thomas  Copland  Plum  demurred,  on 
the  ground,  that  no  case  was  made  by  the 
bill,  entitling  the  plaintiff  to  discovery  or 
relief  as  against  him. 

New  Sbhies,  X.— Excueq.  in  Eq. 


Air,  Sutton  Sharpe,  for  the  demurrer. — 
The  bill  does  not  aver  that  any  such  set- 
tlement was  made. 

[Lord  Abinger,  C.B. — The  bill  does 
not  even  say,  that  Thomas  Copland  Plum 
insists  on  any  such  settlement.] 

The  plaintiff  himself  denies  the  exis- 
tence of  it.  The  whole  equity  of  the  case 
consists  in  the  pretences  and  charges — 
Flinty.  Field  0)* 

Mr,  Simpkinson  and  Mr,  Dixon,  for  the 
bill. — It  is  stated  in  the  bill,  that  Thomas 
Copland  Plum  claims  an  interest ;  and  by 
charging  the  contrary,  it  is  not  denied 
that  he  claims  such  interest.  It  is  quite 
sufficient  to  assert,  that  a  defendant  has  an 
interest. 

[Lord  Abinger,  C.B. — A  party  demur- 
ring only  admits  what  is  properly  pleaded. 
Thomas  Copland  Plum  may  claim  an  in- 
terest wholly  unconnected  with  the  other 
parties  to  the  suit — viz.  paramount  to  the 
mortgage :  if  so,  what  right  have  you  to 
join  him  in  this  bill  ?] 

"A  general  charge  of  confederacy  is 
usually  followed  up  by  an  allegation,  that 
the  defendants  pretend  or  set  up  the  mat- 
ter of  their  defence,  and  by  a  charge  of  the 
matter  that  may  be  used  to  avoid  it.  This 
is  called  the  charging  part  of  the  bill,  and 
is  sometimes  used  to  put  in  issue  some 
matter  which  it  is  not  for  the  interest  of 
the  plaintiffs  to  admit,  for  which  purpose 
the  charge  of  the  pretence  of  the  defendant 
is  held  to  be  sufficient" — Mitford  Plead, 
by  Jeremy,  43.  If  that  settlement  exists, 
Thomas  Copland  Plum  must  claim  an  in- 
terest under  it,  and  no  decree  can  be  made 
while  it  is  in  existence. 

Lord  Abinger,  C.B. — Nothing  is  ad- 
mitted by  demurrer  that  is  not  properly 
pleaded.  This  fact  is  pleaded  in  such 
vague  terms,  that  the  admission  is  not  to 
be  considered  as  sustaining  the  matters  in 
the  bill  stated.  If  you  merely  say,  a  man 
claims  an  interest,  you  must  shew  that  he 
resists  the  right  of  the  plaintiff,  by  being 
himself  in  possession,  or  by  obstructing 
the  plaintiff's  title ;  and  then  you  are  not 
bound  to  set  forth  the  particulars  of  his 
claim.  But  where  a  party  is  not  in  pos- 
session, and  does  not  obstruct  your  title, 

(1)  2  An8t,5t3. 
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and  there  is  no  allegation  that  he  ever 
stated  that  he  ever  claimed  under  that  deed 
of  settlement,  it  is  not  sufficient.  If  you 
had  charged  that  he  alleged  such  a  deed 
under  which  he  claimed,  it  would  have 
done ;  but  you  only  say  his  mother  alleges, 
&c.  You  ought  to  have  stated,  that  he 
alleges  a  specific  interest,  and  also  what 
is  the  nature  of  it,  and  in  what  way  it 
affects  you.  The  allegations  in  the  bill 
are  not  definite  enough  to  make  me  say, 
that  Thomas  Copland  Plum  is  a  necessary 
party  to  this  bill. 

Demurrer  allowed. 


LLOYD  v.  DOUGLAS. 


Alderson,  B.  1 
Feb.  24  &  25.  J 

Mortgage  —  Multifariousness  —  Bill  of 
Revivor, 

A,  mortgaged  lands  in  fee  to  S,  for 
SfiOOl.t  and  afterwards  mortgaged  the  same 
to  K,  for  1,000/.  Both  mortgages  were 
assigned  to  C,  who  got  possession  of  the 
premises,  and  then  filed  a  bill  of  foreclosure 
against  A,  and  one  Eyton,  who  was  alleged 
to  have  some  interest  in  the  equity  of  redemp^ 
iion.  A,  then  filed  his  hilt  against  C,  aU 
Uging  a  contract  by  him,  previous  to  the 
transfer,  to  purchase  part  of  the  lands 
comprised  in  the  first  mortgage,  and  posses ^ 
sion  delivered,  and  praying  specific  per- 
formance, an  account  of  the  purchase-money, 
of  the  rents  and  profits  received  by  C,  and  a 
reconveyance  of  the  residue.  Both  causes 
coming  on  together,  a  decree  was  made  in 
the  first  cause  directing  the  accounts,  ^c, ; 
and  it  was  further  ordered,  that  what  was 
found  due  from  C,  to  A,  under  the  decree 
in  the  second  cause,  should  be  set  off  against 
what  should  be  found  due  from  A,  to  C, 
under  this  decree,  and  that  upon  payment  by 
A,  to  C.  of  the  balance,  if  any,  C,  should 
recdnvey  to  A ;  or  upon  payment  by  the 
other  defendant,  C,  should  reconvey  to  him. 
The  decree  in  the  second  cause,  of  even  date, 
was  for  specific  performance,  dnd  for  an 
account  of  tlie  purchase-money,  ^c, ;  and  it 
further  directed,  that  what  was  found  due 
from  A*  to  C,  under  the  first  decree,  should 
be  deducted  from  or  set  off  against  (as  the 
case  might  be  J  what  was  found  due  from  C, 
to  A,  under  this  decree,  and  that  thereupon 


A,  should  convey.  By  a  subsequent  order, 
the  accounts  in  both  suits  were  referred  to 
the  same  Master,  A,,  and  C,  and  Eyton 
dying  before  the  report  was  made,  the  repre- 
sentative of  A,  by  one  bill,  revived  both  stdts 
against  the  representatives  of  C,  and  EyUm, 
and  introduced,  by  way  of  supplement,  an 
award  made  under  an  inclosure  act  of  certain 
lands  to  A,  as  owner  of  the  premises  com^ 
prised  in  the  first  mortgage,  the  sale  thereof 
by  A,  to  P,  who  entered  into  possession,  but 
refused  to  pay  the  purchase-money,  and  that 
P,  was  induced  afterwards,  without  consider- 
ation,  upon  C.  giving  him  an  indemmty,  to 
deliver  up  the  same  to  C,  who  had  ever  since 
had  possession ;  and  praying  that  the  pUm- 
tiff  might  be  declared  to  have  a  lien  upon 
the  same  for  the  purchase-money,  and  that 
it  might  be  included  in  the  accounts  directed 
by  the  two  decrees.  The  representatives  of 
C,  and  Eyton  severally  demurred  for  multi- 
fariousness, and  on  the  ground  that  P,  ought 
to  be  made  a  party, 

Semble — The  bill  of  revivor  would  hate 
been  multifarious  against  the  representatives 
of  Eyton,  even  if  the  supplemental  matter 
had  not  been  introduced ;  but  that  addition 
made  it  clearly  so  against  both  defendants. 
Demurrers  allowed  on  that  ground : — Held, 
that  P.  was  not  a  necessary  party. 

B.  Lloyd  being  entitled,  under  the  will 
of  his  mother,  to  estates  in  fee,  in  the  parish 
of  Llanasa,  in  the  county  of  Flint,  with  a 
conditional  limitation  over  to  his  brother 
J.  Lloyd,  of  Holywell,  by  indentures  of 
the  5th  and  6th  of  June  1809,  mortgaged 
the  same  in  fee  to  Stolter forth  (J.  Lloyd 
joining  in  the  conveyance),  as  a  security 
for  3,000/. ;  and  by  deeds  of  the  17th  of 
September  1812,  demised  the  same  pre* 
mises  to  R.  Kirke  for  50Q  years,  as  a 
security  for  1,000/.  advanced  to  J.  Lloyd. 
And  by  the  same  instrument,  as  a  further 
security,  J.  Lloyd  demised  to  Kirke  for 
500  years  a  capital  messuage  and  lands, 
called  Cefn,  and  a  farm  in  the  county  of 
Salop,  and  assigned  all  his  interest  in  a 
certain  mine,  called  Holywell  Level.  On 
the  1st  of  August  1813,  J.  Lloyd  further 
mortgaged  the  last-mentioned  estates  to 
Kirke  as  a  security  for  700/.  In  Septem- 
ber 1817,  J.  Douglas  obtained  a  transfer  of 
the  mortgage  of  1809,  there  then  being  a 
large  arrear  of  interest  due  thereon.     In 
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1820,  J.  Douglas  took  an  assignment  of 
Kirke's  mortgages.  J.  Lloyd,  of  Holy- 
well, by  hiff  will,  gave  all  his  real  estate  to 
his  wife  for  life,  remainder  to  his  four 
children,  John,  Robert,  Richard,  and  Ann 
Lloyd.  On  the  12th  of  December  1820, 
J«  Douglas  filed  his  bill  against  B.  Lloyd, 
and  the  four  children  of  J.  Lloyd,  and 
against  Thomas  Eyton,  alleging,  as  to 
Eyton,  that  he  claimed  some  interest  in 
the  equity  of  redemption,  praying  an  ac- 
count of  what  was  due  on  the  mortgages 
of  1809,  1812,  and  1813,  and  for  a  fore- 
closure. In  May  1822,  B.  Lloyd  filed  his 
bill  against  J.  Douglas  and  the  four  chil- 
dren of  J.  Lloyd,  of  H.,  stating  articles  of 
agreement  of  the  2nd  of  April  1817,  by 
which  B.  Lloyd  and  J.  Lloyd  covenanted 
to  convey  to  J.  Douglas  in  fee,  certain 
lands,  part  of  those  comprised  in  the  mort- 
gage of  1809,  the  price  to  be  settled  by 
arbitrators ;  and  that  50/.  was  paid  by  J. 
Douglas,  who  was  thereupon  let  into  pos- 
session :  that  the  arbitrators  fixed  the  price 
at  3,700/. ;  and  stating  the  transfer  of 
1817,  and  that  J.  Douglas,  shortly  after 
the  execution  of  the  same,  entered  into 
possession  of  the  premises  comprised  in 
the  deeds  of  1809,  and  had  since  continued 
in  possession  ;  and  that  Robert  Lloyd  was 
the  personal  representative  of  J.  Lloyd, 
of  H.,  and  of  C.  his  widow. 

The  bill  prayed  an  account  of  the  mort- 
gage sum  of  1,000/.,  and  what  had  been 
received  by  J.  Douglas  in  respect  thereof; 
and  that  J.  Douglas  might  specifically 
perform  the  articles  of  agreement;  and 
for  an  account  of  the  3,000/.  mortgage 
debt,  and  the  interest,  and  of  the  3,700/., 
the  amount  of  such  purchase-money ;  and 
of  the  rents,  &c.  received  by  J.  Douglas, 
of  such  parts  of  the  premises  comprised  in 
the  deeds  of  1809,  as  were  not  comprised 
in  the  articles  of  agreement,  and  for  an 
account  of  the  profits  of  the  mine,  and  that 
J.  Douglas  might  be  decreed  to  pay  to  B. 
Lloyd  what  was  found  due,  and  to  convey 
to  him  all  the  premises  comprised  in  the 
deeds  of  1809,  which  were  not  comprised 
in  the  articles  of  agreement.  These  two 
causes  came  on  to  be  heard  on  the  same 
day. 

The  decree  made  in  the  first  cause, 
dated  the  17th  of  July  1827,  after  referring 
it  to  the  Master  to  take  the  accounts  of  the 


different  mortgages,  and  giving  directions 
as  to  the  application  of  the  rents,  further 
directed  that  what  should  be  found  due 
from  J.  Douglas  to  B.  Lloyd,  under  the 
decree  made  in  the  second  cause,  and  of 
the  same  date,  should  be  applied  in  pay- 
ment of  what  should  be  found  due  for 
principal,  interest,  and  costs,  in  respect  of 
the  mortgages  of  June  1 809  and  September 
1812,  and  in  case,  after  such  application, 
anything  should  still  remain  due,  then 
upon  payment  thereof  by  B.  Lloyd  to  J. 
Douglas,  J.  Douglas  was  to  convey  to  B. 
Lloyd  the  premises  comprised  in  the  deeds 
of  June  1809,  and  first  comprised  in  the 
deeds  of  September  1812,  as  also,  (if  any 
sum  of  money  should  be  found  due  in 
respect  of  the  1,000/.  secured  by  the  said 
last-mentioned  mortgage,)  the  said  mine, 
&c.,  and  deliver  up  title-deeds,  &c,,  or 
upon  such  payment  being  made  by  the 
other  defendants,  J.  Douglas  was  to  con- 
vey the  said  premises  to  them,  or  such  of 
them  by  whom  such  payment  should  be 
made ;  and  in  case  of  default,  defendants 
to  be  foreclosed. 

By  a  decree  made  in  the  second  cause, 
and  of  the  same  date,  it  was  ordered,  that 
the  articles  of  agreement  should  be  speci- 
fically performed  by  J.  Douglas,  and  it 
was  referred  to  R.  R,  one  of  the  Masters, 
&c,,  to  take  an  account  of  what  was  due 
from  J.  Douglas  to  B.  Lloyd,  in  respect 
of  the  purchase-money  of  the  premises 
comprised  in  the  said  articles,  and  interest 
thereon ;  and  that  such  sum  of  money  as 
should  be  found  due  from  B.  Lloyd  to  J. 
Douglas,  under  the  decree  made  in  the 
first  cause,  if  of  less  amount,  should  be 
deducted  from,  and  if  of  greater  amount, 
then  as  to  a  sufficient  portion,  should  be 
set  off  against  what  should  be  found  due 
from  J.  Douglas  to  B.  Lloyd,  in  respect 
of  the  said  purchase-money  and  interest ; 
and  that  J.  Douglas  should  pay  to  B. 
Lloyd  the  amount  so  found  due  in  respect 
of  the  purchase-money  and  interest,  and 
the  balance  thereof,  after  such  deduction 
as  aforesaid,  in  case  any  sum  of  money 
should  be  found  due  from  B.  Lloyd  to  J. 
Douglas  under  the  said  decree,  and  should 
be  less  in  amount  than  what  should  be 
found  due  from  J.  Douglas  to  B.  Lloyd, 
in  respect  of  the  purchase-money  and  in- 
terest ;  and  that  after  such  payment,  or  if 


36 


EXCHEQUER  IN  EQUITY. 


the  sum  of  money  found  due  from  B.  Lloyd 
to  J.  Douglas,  under  the  said  decree, 
should  be  of  greater  amount  than  what 
Tvas  found  due  from  J.  Douglas  to  B.  Lloyd, 
in  respect  of  such  purchase-money  and 
interest,  that  upon  setting  off  a  sufficient 
portion  of  the  sum  of  money  so  found  due 
to  J.  Douglas,  against  the  purchase-money 
and  interest  found  due  to  B.  Lloyd,  B. 
Lloyd  should  execute  a  proper  conveyance 
to  J.  Douglas  of  the  premises  comprised 
in  the  articles  of  agreement. 

After  some  proceedings  had  been  taken 
under  the  said  decrees,  by  an  order  of  the 
iind  of  June  18.17,  it  was  referred  to  J.  S., 
tlie  Master  to  whom  the  first  cause  stood 
referred,  to  retake  the  accounts  already 
taken  by  him  under  the  first  decree,  and 
also  to  retake  the  accounts  in  the  second 
cause,  which  was  thereby  transferred  to  him 
for  that  purpose. 

J.  Douglas  and  B.  Lloyd  both  died 
after  the  date  of  that  order,  and  before 
any  report  was  made.  B.  Lloyd,  by  his 
will,  gave  all  his  estates  in  Llanasa,  subject 
to  certain  charges  and  annuities,  to  Robert 
Lloyd  (the  plaiiitiflf),  for  life,  with  remain- 
ders over,  in  strict  settlement  to  the  other 
sons  of  J.  Lloyd,  of  H.,  and  appointed  Ro- 
bert Lloyd  his  executor.  John  Douglas,  by 
his  will,  gave  all  his  real  estates  to  his  son 
J.  H.  Douglas,  and  appointed  his  wife,  Ann 
Douglas,  his  executrix. 

Thomas  Eyton,  a  defendant  in  the  first 
suit,  died  in  May  1837,  intestate,  and 
administration  was  granted  to  Robert 
Eyton,  his  son. 

Robert  Lloyd  then  filed  his  bill  to  revive 
both  these  suits,  to  which  the  defendant 
pleaded,  that  the  administratrix  of  J. 
Douglas  was  a  necessary  party. 

The  plaintiff  then  amended  his  bill, 
making  Ann  Douglas  a  party,  and  intro- 
duced the  following  statement  by  way  of 
supplement:  that  in  1814,  the  commis- 
sioners, under  the  51  Geo.  3,  being  an 
act  for  inclosing  waste  lands  in  the  parish 
of  Llanasa,  in  the  county  of  Flint,  allotted 
to  B.  Lloyd  certain  parcels  of  land,  being 
part  of  the  common  in  the  said  parish, 
in  respect  of  his  rights  of  common,  as 
the  freeholder  in  possession  of  the  tene- 
ments comprised  in  the  deeds  of  June 
1809;  that  on  the  24th  of  June  1814, 
part  of  the  lands  so  allotted,  viz.  fourteen 


acres,  was  put  up  to  sale  by  B.  Lloyd, 
and  purchased  by  J.  D.  Pagh  for  470/., 
and  a  deposit  of  10/.  per  cent,  paid  by 
Pugh,  according  to  the  conditions  of  sale, 
and  a  written  memorandum  was  signed 
by  Pugh  and  the  agent  of  the  vendor; 
that  in  September  1814,  Pugh,  with  tlie 
permission  of  B.  Lloyd,  took  possession, 
and  continued  in  possession  for  some  years, 
but  refused  to  complete  the  purchase, 
alleging  that  B.  Lloyd  could  not  make  a 
good  title,  but  Pugh  paid  interest  on  the 
balance  of  the  purchase-money  ;  that  in 
1817,  J.  Douglas,  having  obtained  a  trans- 
fer of  the  mortgage  of  1809,  brought  an 
ejectment  against  B.  Lloyd,  and  got  pos- 
session of  the  premises  comprised  in  that 
mortgage,  and  afterwards  entered  into 
some  agreement  with  Pugh,  by  which 
Pugh,  in  1826,  delivered  up  to  him  the 
said  allotments,  without  any  consideration; 
and  that  J.  Douglas  had  indemnified  Pugh 
from  all  liability  in  respect  of  his  agree- 
ment with  B.  Lloyd ;  that  the  balance  of 
the  purchase-money  was  never  paid;  and 
that  B.  Lloyd,  in  consequence  of  the  ac- 
count spending  bet  ween  him  and  J.  Douglas, 
was  unable  to  enforce  his  lien  on  the  land 
so  sold;  that  since  1826,  J.  Douglas  and 
J.  H.  Douglas  had  been  in  possession  of 
the  rents,  &c.  of  the  said  allotments,  with- 
out paying  either  the  principal  money  or 
interest.  The  bill  then  charged,  amongst 
other  things,  that  the  said  allotments,  uid 
all  charges  and  liens  thereon,  though  not 
specifically  named  in  the  two  decrees  of 
the  17th  of  July  1827,  were  nevertheless 
virtually  included  in  those  decrees,  and  in 
the  subsequent  orders;  that  the  legal  estate 
in  the  same  was  now  vested  in  J.  H. 
Douglas  ;  and  that  the  defendant  Robert 
Eyton  claimed  some  interest  in  all  the 
matters  before  referred  to. 

The  bill  prayed,  that  the  two  suits  might 
be  revived,  and  that  the  plaintiff  might 
have  the  benefit  of  the  several  proceedings 
therein,  and  might  be  at  liberty  to  prose- 
cute the  same,  and,  in  particular,  the  order 
of  the  2nd  of  June  1837 ;  and  that  in  pro« 
ceeding  under  that  order,  the  Master  might 
be  directed  to  take  an  account  of  the  unpaid 
balance  of  the  purchase-money,  470/.,  and 
the  interest,  from  the  time  that  J.  Douglas 
took  possession  of  the  said  allotments; 
and  that  the  amount  of  such  balance  and 
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interest  might  (without  prejudice  to  the 
mortgage  of  the  9th  of  June  1809)  be  de- 
clared a  Hen  on  the  said  allotments,  and 
be  raised  by  sale  thereof,  and  paid  to 
plaintiff;  and  that  the  amount  owing  from 
the  estate  of  J.  Douglas,  in  respect  of  the 
other  matters  referred  to  by  the  decrees 
of  the  17th  of  July  1827,  might  be  ascer- 
tained and  paid,  &c. 

To  this  bill  the  defendants,  J.  H.  Douglas 
and  Robert  Eyton,  put  in  two  separate 
demurrers,  on  the  ground  that  the  bill  was 
multifarious,  and  that  Pugh  was  a  neces- 
sary party. 

Mr,  Stmpkinson  and  Mr.  J,  Russell,  for 
the  demurrer. — The  two  suits  are  per- 
fectly distinct  in  their  objects ;  Eyton,  in 
particular,  had  nothing  to  do  with  the 
second  suit.  They  cannot,  therefore,  be 
revived  by  one  bill.  But  besides  that,  the 
amended  bill  introduces  the  subject  of  the 
allotment  and  the  sale  to  Pugh,  and  seeks 
in  addition  a  quasi  specific  performance 
against  Douglas.  The  legal  title  in  these 
fourteen  acres  passed  to  B.  Lloyd,  to  whom 
the  commissioners  allotted  them,  and  not 
to  Douglas.  How  far  they  were  subject 
to  the  mortgage  is  another  question.  Dou- 
glas was  not  a  purchaser  of  these  premises. 

[Alderson,  B. — Douglas  means  to  as- 
sert that  they  form  part  of  the  mortgaged 
premises.] 

The  decree  in  the  first  suit  was  not  a 
common  decree  of  foreclosure.  The  two 
suits  came  on  on  the  same  day,  and  as 
between  B.  Lloyd  and  J.  Douglas  they 
involved  accounts,  which  might  be  set  off 
one  against  the  other.  A  separate  decree 
was  pronounced  in  each  ;  therefore  they 
were  not  cause  and  cross  cause.  Does 
the  order,  referring  them  to  the  same 
Master,  make  any  difference  ?  The  suits 
were  not  consolidated  thereby.  The  bill 
merely  charges  that  Eyton  claims  some 
mterest  in  all  the  subject  matters  of  the 
suit.  That  is  not  sufficient — Plum  v.  Plum 
(1);  the  particular  interest  must  be  stated. 
But  according  to  the  bill,  Pugh  is  a  neces- 
sary party. 

[Alderson,  B. — In  what  way  do  you 
distinguish  the  demurrers  of  Eyton  and 
Douglas  ?] 

Douglas  is  more  or  less  concerned  in 

(1)  ilntf,  p.  S3. 


all  the  matters,  however  unconnected  they 
may  be,  and  is  a  party  in  both  causes. 
Eyton  is  only  a  party  in  one  cause.  Be- 
sides, the  order  of  June  1 887  was  made 
after  the  death  of  Thomas  Eyton,  which 
took  place  in  the  May  previous.  If  it  is 
sought  to  enforce  the  contract  with  Pugh, 
he  should  be  a  party.  If  Douglas  is  stated 
to  be  in  possession  as  mortgagee,  an  ac- 
count should  have  been  prayed  of  rents 
and  profits.  Even  if  the  first  bill  of  re- 
vivor were  correct^  this  additional  charge, 
as  to  Pugh's  contract,  makes  it  multifari- 
ous. The  Court,  in  suclf  a  case,  will  not 
give  leave  to  amend — Tyler  v.  Bell  (2). 
U'he  right  to  prosecute  the  two  decrees  is 
different.  The  one  decree  gives  costs  of 
suit,  the  other  leaves  that  question  open. 
These  two  decrees  cannot  be  mixed  up  in 
one  proceeding. 

Mr,  Girdlestone  and  Mr,  Shadtvell,  for 
the  bill. — The  argument  against  the  bill 
has  been  for  some  supposed  want  of  equity, 
and  not  for  multifariousness.  Considering 
the  nature  of  the  decrees,  there  will  be  no 
difficulty  in  maintaining  this  bill.  To  the 
first  bill  Eyton  put  in  no  demurrer,  but 
was  a  party  to  the  decree,  which  directed, 
that  upon  payment  by  B.  Lloyd,  J.  Douglas 
should  convey  to  him;  or  that  upon  pay- 
ment by  the  other  defendants,  J.  Douglas 
should  convey  to  them.  Here  B.  Lloyd 
and  Eyton  were  recognized  as  entitled  to 
redeem ;  that  is  quite  sufficient  to  shew 
that  both  had  an  interest  under  the  decree ; 
and  therefore  their  representatives  have 
an  interest  in  any  suit  to  revive  that  decree, 
and  are  necessary  parties.  Then  as  to  the 
other  decree.  The  bill  alleges  that  diey 
were  cause  and  cross  cause.  The  Court, 
so  far  from  treating  them  as  independent 
decrees,  makes  them  advert  to  each  other, 
and  incorporates  the  consequential  relief 
resulting  from  each.  Though  Eyton  was 
not  a  necessary  party  to  the  second  suit, 
yet  when  his  right  to  redeem  was  to  be 
measured  by  the  result  of  the  decree  in 
the  second  suit,  it  is  idle  to  say  he  has  no 
interest.  It  is  only  upon  this  hypothesis 
that  you  can  reconcile  the  subsequent 
order,  which,  consolidating  the  two  suits, 
gave  to  the  parties  in  one,  that  quantum 


(f )  S  Myl.  &  Cr.  89;  8.  c.6Law  J.  Rep.  (n.s.) 
Chanc.  169. 
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of  interest  in  the  other,  which  made  it 
necessary  in  reviving  one,  to  revive  the 
other  with  it.  That  order  was  made  in  the 
two  causes,  but  it  is  said,  it  must  be  re- 
vived by  two  separate  orders. 

[Alderson,  B. — Multifariousness  is  an 
objection  to  the  discretion  of  the  Court ; 
whether  would  it  not,  after  that  order,  be 
the  best  exercise  of  that  discretion  to  over- 
rule the  demurrer  ?] 

{_Mr.  Simpkinson, — That  order  was  made 
after  the  death  of  Eyton,  and  is  a  nullity.] 

[Alderson,  B. — It  is  at  least  a  declara- 
tion of  the  Court,  that  it  was  proper  to 
consolidate  them.] 

J.  H.  Douglas  is  interested  in  both  suits ; 
and  on  the  authority  of  Campbell  v.  Mac- 
kay  (3),  Eyton  has  no  right  to  object,  be- 
cause this  bill  extends  to  revive  the  second 
decree. 

The  mortgage  suit  cannot  be  revived 
without  Eyton ;  and  that  decree  cannot  be 
worked  out  without  reviving  the  second 
suit  also — The  Attorney  Generals,  Cradock 
(4),  The  Attorney  General  v.  the  Corpora^ 
iion  of  Poole  {5). 

[Alderson,  B. — What  is  the  common 
object  of  these  two  suits  ?] 

There  is  nothing  here  to  render  two 
bills  of  revivor  necessary.  Cut  bono  as 
to  Pugh  ?  The  allotment  goes  to  the  owner 
of  the  lands  in  respect  of  which  it  is  made, 
subject  to  all  the  equities. 

[Alderson,  B. — It  may  be  that  B.  Lloyd 
is  a  trustee  for  other  parties.] 

A  demurrer  for  multifariousness  admits 
that  there  is  some  equity.  If  an  original 
mortgage  suit  were  brought,  could  not  Pugh 
be  made  a  party  ?  If  so,  what  prevents 
the  engrafting  of  this  additional  right  on  the 
bill  of  revivor  ? 

[Alderson,  B. — By  your  bill,  you  only 
seek  to  fix  J.  Douglas  as  purchaser,  and 
then  Pugh  must  be  a  party.] 

Pugh  had  only  an  equitable  interest; 
no  deed  of  conveyance  was  wanted ;  he 
has  parted  with  his  interest  to  J.  Douglas, 
and  is  indemnified.  No  decree  could  be 
asked  against  Pugh.     Besides,  they  have 

(S)  1  Myl.  6c  Cr.  603 ;  8.  a  6  Law  J.  Rep.  (n.s.) 
Chanc.  73. 

(4)  3  Ibid.  85 :  B.C.  6  Law  J.  Rep.  (n.s.)  Chanc. 
341. 

(5)  «  Keen,  190;  a.c.  8  Law  J.  Rep.  (n.».) 
Chanc.  37. 


already  pleaded  to  the  original  bill,  and 
therefore  cannot  now  demur  to  the  amended 
bill. 

Mr.  Simpkinson,  in  reply. — A  demurrer 
to  an  amended  bill  may  be  put  in  afler  a 
plea  allowed — Robertson  v.  Lord  London* 
derry  (6),  Prosser  v.  Edmonds  (7),  Stephens 
V.  Frost  (S),  As  to  Eyton,  the  suits  were 
not  consolidated.  Eyton  could  only  attend 
the  Master  in  the  first  suit.  The  award 
of  the  commissioners  conveyed  the  legal 
estate  to  B.  Lloyd,  and  the  bill  states  that 
Douglas  entered  as  purchaser. 

Alderson,  B. — It  is  noi  necessary,  if 
even  it  were  possible,  to  lay  down  any 
general  rules  on  the  subject  of  multifari- 
ousness, because  the  cases,  as  the  Lord 
Chancellor  has  well  observed  in  Campbell 
V.  Mackay,  do  not  appear  reconcileable. 
But  this  is  quite  clear,  that  where  a  plaintiff 
introduces  more  than  one  distinct  and  un- 
connected subject  matter  of  relief  into  his 
bill,  and  thereby  unnecessarily  inflicts  on 
a  defendant  or  defendants  a  great  increase 
of  expense,  vexation,  and  delay,  this  ground 
of  demurrer  is  properly  given  to  them 
to  prevent  such  inconvenient  results. 
Where,  however,  there  is  one  general  re- 
lief prayed  against  some  of  the  defen- 
dants, which,  as  to  some  portions  of  it, 
involves  third  persons,  there,  aa  in  the 
case  of  The  Attorney  General  v.  Cradock^ 
the  objection  fails ;  for  the  relief  prayed 
against  such  third  persons  is  not,  properly 
speaking,  in  such  cases  unconnected  with 
the  general  relief  sought;  and  the  plaintiff, 
so  far  from  unnecessarily  including  it  in 
the  same  bill,  has,  upon  the  whole,  followed 
the  most  convenient  course.  Let  us  see 
to  which  of  these  two  classes  the  present 
case  bears  most  resemblance.  It  appears 
from  this  bill,  that  John  Doi^laa  was  the 
assignee  of  a  mortgage  in  fee,  dated  the 
6th  of  June  1809,  whereby  a  capital  mes- 
suage and  land,  and  other  hereditaments, 
in  the  county  of  Flint,  were  conveyed  to 
secure  3,000/.  and  interest,  advanced  to 
Baldwyn  Lloyd  and  John  Lloyd.  He  was 
also  the  assignee  of  a  second  mortgage  of 

(6)  5  Sim.  f  f  6 ;  a.  c.  3  Law  J.  R^  (H.a.) 
Chanc.  30. 

(7)  1  You.  &  CoL  481. 

(8)  S  Ibid.  SOS ;  8.  a  6  Law  J.  Rep.  {v.%.)  Ex. 
£q.  41. 


EXCHEQUER  IN  EQUITY. 


S9 


the  same  premises  to  secure  a  further  sum 
of  1,000^.  and  interest;  there  being  also 
assigned  by  John  Lloyd  as  a  further  secu- 
rity for  this  latter  sum,  certain  other  pro- 
perty therein  mentioned.  This  latter  pro- 
perty was  also  mortgaged  by  John  Lloyd 
to  secure  a  further  sum  of  700/.  and 
interest,  and  of  this  mortgage  also  John 
Douglas  was  the  assignee.  Under  these 
circumstances,  John  Douglas  filed  his  bill 
in  December  1820  against  Baldwyn  Lloyd, 
the  representatives  of  John  Lloyd,  and  a 
person  named  Thomas  Eyton,  who,  it  was 
stated,  alleged  he  had  some  right  or  interest 
in  the  equity  of  redemption  of  the  mort- 
gaged premises,  praying  an  account  as  to 
the  first  two  mortgages,  and  a  foreclosure 
in  case  of  non-payment.  On  this  cause 
being  heard,  a  decree  was  pronounced,  re- 
ferring the  accounts  to  Master  Spranger ; 
and  the  Court  declared  that,  as  far  as 
regarded  the  interest  of  Baldwyn  Lloyd  as 
mortgagor,  under  the  second  mortgage, 
the  profits  arising  from  the  premises  as- 
signed as  an  additional  security  were  to 
go  in  discharge  of  the  sum  of  1 ,000/.  and 
interest,  before  any  part  thereof  was  applied 
in  discharge  of  the  third  mortgage  of  700/. 
and  interest.  It  then  provided,  that  what- 
ever should  be  found  due  on  the  result  of 
a  suit  instituted  by  Baldwyn  Lloyd  against 
Douglas  should  be  applied  in  payment  of 
the  ultimate  balance  (if  any)  found  due 
from  Baldwyn  Lloyd  to  J.  Douglas  on  the 
two  first  mortgages ;  and  that  on  payment 
of  the  then  balance,  the  premises  should 
be  rcconveyed  without  prejudice  as  to  any 
claim  he  might  have  on  the  third  mortgage, 
as  to  the  premises  covered  by  it.  The 
suit  referred  to  in  this  decree,  which  was 
heard  on  the  same  day  with  the  one  I  have 
already  mentioned,  was  one  by  B.  Lloyd 
against  J.  Douglas,  and  the  representa- 
tives of  John  Lloyd,  by  which,  after  stating 
the  three  mortgages  before  mentioned,  and 
the  receipt  of  monies  under  a  sale  of  part 
of  the  premises  conveyed,  as  an  additional 
security  by  the  second  mortgage,  and  an 
agreement  with  J.  Douglas  for  the  absolute 
sale  of  a  portion  of  the  originally  mort- 
gaged premises  for  a  sum  ascertained  by 
arbitration,  and  Douglas's  possession  of 
such  portion,  he  prayed  an  account  of  the 
second  mortgage  of  1,000/.  and  interest, 
and   of  the  sums  received  in  discharge 


thereof,  and  a  sale,  if  necessary,  of  the  rest 
of  the  premises  assigned  as  further  secu- 
rity; and  a  specific  performance  of  the 
contract  of  purchase,  and  an  account  of 
purchase-money,  interest,  and  profits ;  and 
of  the  3,000/.  mortgage  and  interest ;  and 
that  Douglas  might  pay  what  should  be 
found  due,  and  reconvey  the  mortgaged 
premises,  excepting  that  part  included  in 
the*  purchase.  This  cause  was  referred 
to  Master  Richards  to  take  the  accounts 
prayed,  and  to  set  off  one  balance  against 
the  other.  To  this  suit  Thomas  Eyton 
was  no  party.  By  an  order  made  afler 
the  death  of  Eyton,  this  second  cause  was, 
in  June  1827,  transferred  from  Master 
Richards  to  Master  Spranger,  who  was 
thereupon  ordered  to  retake  the  accounts 
in  both  causes.  The  first  question  which 
arises  is,  whether  the  present  defendant 
Eyton,  who  is  the  personal  representa- 
tive of  T.  Eyton,  is  interested  in  both 
these  suits,  so  as  to  make  this  bill,  by 
which  the  present  plaintiff  seeks  to  revive 
both  these  suits  against  him  as  well  as 
against  J.  H.  Douglas,  multifarious.  If 
the  case  rested  upon  this  point  alone, 
perhaps  there  would  be  some  difficulty  in 
coming  to  such  a  conclusion ;  for  the 
accounts  taken  in  each  case  are  substan- 
tially the  same ;  and  the  right  to  have  a 
reconveyance,  on  payment  of  the  balance, 
which  balance  depends  on  both  suits,  and 
in  which  Thomas  Eyton  must  be  considered 
as  interested,  might,  perhaps,  give  some 
grounds  for  the  very  ingenious  argument 
addressed  to  the  Court  against  the  de- 
murrer. But  even  as  to  this,  I  think  I 
must  ultimately  have  held,  that  the  two 
suits  were  in  their  nature  distinct,  and  that 
involving  the  representative  of  Eyton  in 
both,  exposed  him  to  additional  incon- 
venience and  expense,  and  that  he  would 
have  been  entitled  to  my  judgment  on  this 
ground.  But  it  is  unnecessary  to  discuss 
Uiis,  as  I  entertain  a  clear  opinion  that  the 
introduction  of  the  question,  as  to  the 
claim  upon  J.  Douglas,  in  respect  of  the 
allotment  sold  by  B.  Lloyd  to  Pugh,  ren- 
ders the  bill  multifarious.  It  is  stated  in 
the  bill,  that  an  allotment  was,  in  the  year 
1814,  made  to  B.  Lloyd  by  certain  com- 
missioners, in  respect  of  his  right  of 
common,  as  owner  of  the  mortgaged  pre- 
mises.  This  allotment  was  sold  by  auction 
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by  B.  Lloyd  for  470/.  to  Pugh,  who  en- 
tered into  possession  afler  paying  47/. 
deposit,  and  so  continued  for  several  years. 
J.  Douglas,  after  this,  having  acquired  the 
assignment  of  the  first  mortgage,  recovered 
possession  of  the  premises  from  B.  Lloyd; 
and  then  the  bill  states,  that  by  some 
agreement  with  Pugh,  J.  Douglas,  in  1836, 
obtained  possession  of  the  land  sold  to 
Pugh,  and  of  which  a  part  of  the  purchase- 
money,  viz.  4;^3L,  still  remains  unpaid. 
And  the  bill  claims,  against  the  represen- 
tatives of  John  Douglas,  a  lien  on  the 
land  for  the  sum  of  423/.  and  interest,  and 
the  repayment  thereof  to  the  plaintiff,  as 
B.  Lloyd's  representative,  and  the  bringing 
such  amount  into  the  accounts  to  be  taken 
in  the  two  causes.  But  with  this  claim, 
as  it  appears  to  me,  Eyton's  representatives 
are  wholly  unconnected.  This  question 
of  lien  depends  entirely  on  the  transactions 
between  Baldwyn  Lloyd  and  Pugh,  and 
that  between  Pugh  and  Douglas.  It  seems 
to  me  to  stand  precisely  on  the  same 
grounds  as  any  other  transaction  between 
Baldwyn  Lloyd  and  Douglas,  on  matters 
wholly  unconnected  with  Eyton.  To  in- 
troduce him  or  his  representatives  into 
such  a  contest  is  wholly  unnecessary,  and 
therefore  improper.  His  rights  are  unaf- 
fected by  it,  and  ought  not  to  be  postponed 
till  this  question  is  determined ;  nor  ought 
fae  to  be  saddled  with  the  additional  ex- 
pense and  delay  which  the  introduction  of 
this  subject  into  this  bill,  necessarily  must 
occasion  to  him. 

For  these  reasons  I  think  the  demurrer 
must  be  allowed  to  this  bill,  as  being  mul- 
tifarious. I  do  not  think  that  Pugh  is  a 
necessary  party.  The  decree  cannot  affect 
his  interest.  If  the  account  be  taken  of 
all  remaining  due  on  this  contract,  and 
discharged  by  Douglas,  he  will  be  exon- 
erated, because  the  account  will  bind  Lloyd, 
the  plaintiff;  and  Douglas,  after  discharg- 
ing this  amount,  according  to  the  statement 
in^  the  bill,  can  have  no  claim  on  him. 
This  bill  states  that  Pugh  delivered  up 
the  land,  receiving  no  consideration  for  it. 
On  demurrer,  I  must  take  the  statement  to 
be  correct.  In  no  event,  therefore,  can 
he  be  affected  ;  nor  is  his  presence  neces- 
sary in  taking  the  account ;  for,  as  to  that, 
Douglas  has  undertaken  to  represent  him, 
and  to   pay  what  shall  be  due,  and  to 


indenmify  him  altogether.  But  for  the 
other  objection,  the  demurrers  must  be 
allowed. 


Alderson,  B.      7 
Feb.  25;  March  10.^    ^^^'^  ^'  ^°"- 

Will — Devise  of  a  Mixed  Fund  for  Pay- 
ment  of  Debts — ContribtUion  pro  rat^ 

j4f  by  his  will,  gave  to  trustees  real  estate, 
and  certain  portions  of  fus  personal  estate, 
in  trust  to  sell  and  apply  the  produce,  m  the 
first  place,  in  paying  his  debts,  funeral  and 
testamentary  expenses,  and  tfte  costs  ofexe^ 
cuting  the  trusts  of  his  will.  He  then  di» 
rected  certain  legacies  to  be  paid  out  of  the 
produce  of  the  real  estate,  and  gave  the 
residue  of  such  produce  to  B  and  C  for  Ufe, 
with  remainders  over ;  but  he  made  no  dis- 
position of  the  residue  of  the  produce  of  the 
personal  estate:  —  Held,  that  this  nuxed 
fund  should  contribute  pro  rat4  to  the  pay' 
ment  ofihe  debts,  S^c.  and  that  the  surplus 
produce  of  the  real  estate,  after  payment  of 
the  legacies,  should  go  according  to  the 
directions  of  the  will,  and  the  surplus  of  the 
personal  estate  to  the  next-of-kin, 

Richard  Matthias,  by  his  will,  gave  to 
his  trustees  W.  Cole  and  W.  Davis,  whom 
he  also  appointed  his  executors,  all  his 
manof  of  H.,  with  the  mansion-house,  mill, 
and  other  appurtenances,  together  with  the 
great  and  small  tithes,  and  certain  other 
lands  in  the  same  parish,  upon  trust,  within 
twelve  months  after  his  decease  to  make 
absolute  sale  of  the  same ;  and  the  trustees 
were  to  stand  possessed  of  all  the  monies 
to  arise  from  the  sale  thereinbefore  directed, 
and  of  the  monies  or  securities  of  or  to 
which  the  testator  was  possessed  or  entitled 
at  the  time  of  his  decease,  and  the  rents, 
issues,  and  profits  of  the  manors,  &c.  until  the 
same  should  be  disposed  of,  upon  trust,  in 
the  first  place  to  pay  all  the  testator's  just 
debts,  including  a  sum  of  2,000/.  due  on 
mortgage,  and  the  interest  thereof,  his 
funeral  expenses,  the  costs  of  establishing 
and  proving  his  will,  and  carrying  the  trusts 
thereof  into  execution,  and  afterwards  to 
pay  the  several  legacies  by  his  will  given 
to  his  relations,  servants,  and  labourers; 
and  after  payment  thereof,  to  invest  1,000/, 
in  the  public  funds,  or  on  real  lecunqr* 
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and  pay  the  dividends,  &c.  to  his  wife  for 
life,  with  remainder  over.  The  testator 
then  gave  out  of  the  purchase-monies  of 
the  said  manor,  &c,  certain  legacies  to  his 
relatives  and  servants.  And  as  to  the  re- 
mainder of  the  purchase-monies  of  his  said 
manors,  tithes,  and  real  estates  therein* 
before  directed  to  be  sold,  after  the  pay- 
ment of  the  debts,  sums,  and  legacies 
thereinbefore  mentioned,  the  trustees  were 
to  invest  the  same  in  the  public  stocks,  &c. 
and  pay  the  interest  to  the  testator's  two 
sisters  Mary  Matthias,  and  Margaret  Anne 
West,  in  equal  shares,  during  their  lives, 
with  remainders  over.  The  testator  then 
gave  to  his  trustees  the  whole  of  his  stock, 
crop,  and  implements  of  husbandry,  dairy 
and  brewing  utensils,  household  furniture, 
&c.  both  at  H.  and  elsewhere  (not  before 
disposed  of),  in  trust  to  apply  the  same  to 
certain  charitable  uses  therein  specified. 
By  the  will,  it  was  provided,  in  case  of 
the  trustees  not  being  able  to  sell  the 
manors,  &c.  that  they  should  raise  the  re- 
quisite sum  for  the  payment  of  debts  and 
legacies  by  a  mortgage  of  the  same.  The 
property  was  all  sold  by  the  trustees,  and 
the  produce  was  paid  into  court.  The 
will  having  specifically  devised  the  residue 
of  the  produce  of  the  real  estate,  but  giving 
no  directions  as  to  the  residue  of  the  personal 
estate,  a  question  arose  between  the  next- 
of-kin,  and  the  persons  entitled  under  the 
will  to  the  surplus  of  the  real  estate,  out 
of  which  part  of  the  fund  the  testator's 
debts  should  be  paid. 

Mr,  Simpkinson  and  Mr,  Martindalet  for 
Mrs.  West,  one  of  the  next-of-kin. — For 
adjusting  the  rights  of  the  parties,  the 
question  is,  whether  the  words  of  the  will 
amount  to  a  charge  only  of  the  debts  on 
the  real  estate,  or  whether  a  duty  is  not 
imposed  on  the  trustees,  of  applying  these 
two  portions  pari  passu  in  payment  of  the 
debts.  If  the  latter  is  the  intention  of  the 
testator,  the  Court  will  carry  it  into  effect* 
The  decisions  are  collected  in  2  IVilliams, 
Executors,  p.  1211  to  1218,  and  they  all 
profess  to  proceed  on  the  intention.  In 
Bootle  V.  BlundeU{\\  Lord  Eldon  says, 
there  are  no  two  cases  in  which  the  Court 
has  altogether  agreed. 

[AxDERSON,  B. — The  only  qi/estion  is, 

(1)19  Ves.  516. 
New  Seribs,  X.^Excheq.  in  Eq. 


whether  the  personal  estate  shall  be  applied 
pari  passu  with  the  produce  of  the  real 
estate.] 

In  Roberts  v.  Walker  (2),  the  words  of 
the  will  are  '*  as  to  the  produce  of  my  real 
and  personal  estate,  in  trust  to  pay,  satisfy, 
and  discharge  all  my  just  debts,  and  all 
charges  of  my  executors,"  &c.  The  mixed 
fund  in  that  case  consisted  of  the  entirety 
of  the  persona]  estate.  Here  it  is  only  a 
portion.  A  similar  principle  was  acted 
upon  in  Eyre  v.  Marsden  (3).  The  whole 
fund  must  be  applied  pro  ratd  in  the  pay- 
ment of  the  debts,  and  the  residue  of  the 
personalty  go  to  the  next-of-kin  of  the 
testator ;  and  the  residue  of  the  produce 
of  the  real  estate  according  to  the  direc- 
tions of  the  will. 

[Alderson,  B. — The  difference  between 
Roberts  v.  Walker  and  the  present  case,  is 
this :  there  the  testatrix  created  a  general 
fund  of  real  and  personal  estate,  and  pro- 
ceeded to  dispose  of  it  as  such ;  here  the 
fund  is  the  produce  of  real  estate,  and  of 
a  particular  portion  of  the  personal  estate; 
and  then  it  is  directed  that  the  legacies 
shall  be  paid  out  of  the  real  estate.  Upon 
the  whole,  it  appears,  that  the  testatrix 
was  fully  convinced  that  the  personal  estate 
would  be  exhausted  by  the  debts  alone. 
In  so  construing  the  will,  should  I  not  go 
according  to  the  general  rule  of  law,  that 
the  personal  estate  must  be  first  exhausted  ?] 

In  Dunk  V.  Fenner  (4),  the  produce  of 
the  real  and  personal  estates  were  to  con- 
tribute pro  ratd. 

Mr.  fVilcockf  for  the  husband  of  Mrs. 
West. 

Mr»  Bethell,  for  the  other  next-of-kin. — 
The  testator  has  charged  this  mixed  fund 
with  every  kind  of  expense  to  which  the 
general  personal  estate  is  ordinarily  liable, 
intending  it  as  a  fund  to  answer  the  ex- 
pense of  the  administration  of  the  whole  of 
his  estate.  The  ordinary  rule  is  not  here 
applicable.  It  depends  on  the  testator's 
intention,  and  it  is  clear  he  meant  to  exon- 
erate every  other  part  of  the  estate,  whe- 
ther disposed  of  or  undisposed  of.  The 
bequest  in  this  particular  form  amounts  to 
an  exoneration  of  all  the  other  personal 

(i)  1  Rubs.  &  Mjl.  75S. 
(S)  4  MjL  &  Cr.  240 ;  8.  o.  7  Law  J.  Rep.  (n.s.) 
Chanc.  220. 

(4)  2  Ross.  &  Myl.  666. 
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estate — Bootle  v.  Blundell,  Hartley  v.  Hurle 
(5),  Browne  v.  Groombridge  (6),  CAoa<  v. 
yea/5  (7).  In  both  the  last  cases,  the  gene- 
ral personal  estate  was  held  exonerated,  on 
the  ground  of  the  testator  having  charged 
specific  portions  of  his  personal  estate.  It 
is  said,  that  next-of-kin  claim  in  the  ab- 
sence of  intention,  and  therefore  cannot 
avail  themselves  of  the  benefit  of  the  rule. 
But  that  is  a  fallacy.  The  decisions  au- 
thorize you  to  give  the  same  benefit  to 
next-of-kin,  as  to  a  legatee  of  the  residue 
— Donne  v.  Lewis  (8),  Milnes  v.  Slater  (9). 
Waring  v.  Ward  (\0)  is  not  conflicting, 
being  decided  upon  another  principle. 
Roberts V,  Walker  recognizes  this  principle, 
that  when  the  testator  has  united  real  and 
personal  estate,  charging  the  produce  with 
all  the  liabilities  to  which  the  general  per- 
sonal estate  would  be  first  liable,  then 
the  funds  shall  bear  the  burden  equally, 
and  the  residue  devolves  on  the  heir-at-law 
and  the  next-of-kin  respectively,  afler  each 
portion  has  borne  its  proper  proportion  of 
the  burden.  If  a  testator  give  legacies 
out  of  the  produce  of  a  real  estate,  they 
must  come  out  of  such  produce  exclusively 
— Spurway  v.  Olynn  (1 1  )i  Hancox  v.  Abbey 
(12). 

Mr.  Girdlestone  and  Mr,  Stintont  for  the 
parties  claiming  under  the  will. — Bootle  \. 
Blundell  defines  the  rule  of  construction 
that  there  must  be  not  only  an  intention 
to  charge  the  real  estate,  but  also  to  exon- 
erate the  personal  estate.  The  testator, 
after  creating  a  mixed  fund  for  the  payment 
of  debts,  disposes  of  the  residue  arising 
from  the  real  estate  only,  but  makes  no 
disposition  of  the  residue  arising  from  the 
personal  estate.  The  presumption  from 
that  is,  that  he  knew  there  could  not  pos- 
sibly be  any  surplus  of  the  personal  estate : 
the  real  estate  was  only  therefore  given  in 
aid.  It  is  clear  he  thought  he  was  dis- 
posing of  his  whole  estate.  The  devisees 
of  the  real  estate  are  entitled  to  have  the 
whole  of  the  produce  of  the  real  estate 
that  remains  after  the  personal  estate  has 
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5)  5  Ves.  540. 

6)  4  Mad.  49d. 

(7)  1  Jftc.  &  Walk.  10«. 

(8)  «  Bro.  C.C.  «5r. 

(9)  8  Ves.  895. 
OO)  5  Ibid.  670. 
(11)  9  Ibid.  485. 
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been  applied  in  payment  of  the  debts,  &c. 
Donne  v.  Lewis  was  a  question  between  the 
heir  and  devisee,  and  has  no  analogy  to  the 
present  case ;  for  the  rules  of  law  as  to  real 
and  personal  estate  are  quite  distinct.  In 
Milnes  v.  Slater  there  were  clear  words  of 
exoneration  of  the  personal  estate.  The 
whole  of  the  proposition  in  Roberts  v. 
Walker  is,  that  where  a  general  purpose 
fails,  that  does  not  raise  a  presumption  of 
intention  in  favour  of  the  heir.  That  is 
different  from  the  question,  whether  that 
which  would  ordinarily  form  a  fund  for 
payment  of  debts,  is  exonerated.  The 
general  personal  estate  is  not  exonerated, 
unless  it  be  satisfactorily  made  out  from 
the  whole  context  of  the  will,  that  such 
was  the  intention  of  the  testator — Walker 
V.  Hardwick  {IS), 

[Alderson,  B.  —  Have  you  any  case 
upon  the  subject  of  a  mixed  fund  of  real 
and  personal  estate?  because,  there  is  a 
broad  distinction  between  that  and  a  gene- 
ral charge.] 

If  the  testator  here  had  disposed  of  the 
surplus  of  the  personal  estate,  then  the 
question  in  Roberts  v.  Walker  would  have 
arisen.  The  testator  only  disposing  of  the 
surplus  of  the  produce  of  the  real  estate,  is 
strong  evidence  of  his  intention,  that  there 
should  be  no  surplus  of  the  personal  fund. 

Alderson,  B. — It  seems  to  roe,  that  it 
is  better  to  adhere  to  the  general  rule,  than 
to  adopt  conjecture  as  to  the  particular 
intention  of  the  testator.  We  should  more 
generally  carry  into  effect  intentions  of  the 
testator,  by  subjecting  these  questions  to  a 
general  rule.  It  appears,  that  the  first 
general  rule  is,  that  where  a  testator  creates 
a  mixed  fund  of  a  portion  of  his  personal 
and  real  estate,  and  appropriates  that  fund 
to  the  payment  of  debts,  it  is  primarily 
liable,  because  the  testator  so  intends  it, 
and  that  the  residue  of  the  personal  estate 
is  chargeable  only,  after  the  primary  fund 
fails,  else  why  does  a  man  create  a  fund  at 
all  ?  To  take  it  out  of  that  rule,  there  must 
be  clear  e v  idence  to  the  contrary.  The  case 
of  Roberts  v.  Walker  establishes  this,  that 
where  a  mixed  fund  is  created  out  of  a 
portion  of  real  and  personal  estate,  the 


(13)  1  Mjl  &  K.  396 ;  8.  e.  t  Law  J.  Rep.  (h.i.) 
Chanc.  104.  ' 
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payment  must  be  made  out  of  that  mixed 
fund,  and  go  in  reduction  of  the  mixed 
fund ;  so  that  what  remains  shall  remain 
a  mixed  fund,  rateably  consisting  of  the 
monies  and  securities,  and  the  produce  of 
the  land.  Now,  here  that  portion  of  it 
which  belonged  to  the  land,  has  been  spe- 
cifically bequeathed ;  but,  by  some  accident, 
the  testator  has  said  nothing  as  to  the  sur- 
plus of  the  personal  estate.  It  seems  to 
me,  that  the  law  has  settled  the  matter. 
The  persons  entitled  to  the  personalty  must 
have  the  residue  of  that  part  of  the  fund, 
and  the  persons  to  whom  the  residue  of 
the  produce  of  the  land  has  been  bequeath- 
ed must  take  that,  after  each  part  has 
borne  a  proportionate  part  of  the  burdens 
imposed  on  it  by  the  will. 


.} 


NORRIS  V,  DAY. 


C.B. 
April  24 

Injunction  —  Account  —  Principal  and 
Agent — Set-off. 

Action  by  A,  against  B,  and  C,  upon  a 
flated  account^  for  commission  and  expenses 
as  an  architect.  Bill  by  B.  and  C,  against 
A  9  charging  fraud  and  praying  accounts ^ 
and  an  injunction  to  restrain  the  action.  On 
moiionf  an  injunction  on  the  merits  was  re- 
fusedy  on  the  ground,  that  though  the  juris^ 
diction  was  concurrent^  yet  the  court  of  law 
had  first  possession  of  the  case;  hut  the  bill 
was  retained  to  abide  the  issue  of  the  trial  at 
law,  that  the  plaintiff  might  have  the  benefit 
of  it  if  it  should  then  appear  that  there  were 
matters  which  could  not  properly  be  investi" 
gated  in  a  court  of  law. 

Semble —  Where  an  agent  brings  an  ac^ 
iionfor  his  commission^  ^c,  and  has  by  col^ 
lusion  received  more  than  he  is  entitled  to,  a 
court  of  law  in  some  cases  will  allow  a  set' 
off,  by  treating  him  as  having  received  so 
much  money  for  the  use  of  his  employers ; 
but  it  must  be  a  clear  case. 

In  1886,  the  society  of  Jesuits  were  de- 
sirous of  building  two  chapels,  one  at  Bury 
St.  Edmunds,  and  another  at  Hereford,  and 
through  the  plaintiff  Norris,  the  provincial 
of  their  order,  employed  the  defendant 
Day,  as  an  architect,  to  make  the  drawings, 
plans  and  specification.     On  the  15th  of 


April  1836,  Newham,  a  builder,  entered 
into  a  contract  with  one  Tate,  on  the  part 
of  the  society,  by  which  he  agreed  to  build 
the  chapel  at  Bury,  according  to  the  plans, 
&c.  to  the  entire  satisfaction  of  the  society, 
for  5.050/. 

On  the  1st  of  July  1837,  Hether  and 
Pritchard  entered  into  a  contract  with  one 
Postlewayte,  on  the  part  of  the  society,  to 
build  the  chapel  and  house  at  Hereford, 
for  5,684/.  1 5s.  4{/.  The  building  was  to 
be  finished  according  to  the  satisfaction  of 
Day.  The  deeds  of  contract  contained  the 
following  provisions  —  namely,  that  the 
contractors  respectively  should  follow  the 
instructions  of  the  clerk  of  the  works  for 
the  time  being  of  Day,  or  other  the  archi-^ 
tect  for  the  time  being ;  that  the  contract 
should  include  all  that  was  requisite  for  the 
completion,  and  that  no  extra  charge  should 
be  made ;  that  the  building  should  be 
completed  within  a  specified  time,  with 
certain  penalties  in  case  of  default.  The 
deeds  also  contained  a  provision,  autho- 
rizing Day,  in  case  the  contractors  did  not 
employ  competent  workmen,  to  employ 
other  workmen  at  such  prices  as  Day 
should  think  proper,  and  the  certificates  in 
writing  of  Day,  of  the  sums  to  be  paid  in 
such  case  by  the  contractors,  should  be 
binding  on  all  parties.  And  further,  that 
in  case  the  contractors  should  at  any  time 
not  execute  their  work  according  to  the 
agreement  to  the  satisfaction  of  Day,  or 
in  case  of  unnecessary  delay,  it  should  be 
lawful  for  Day,  or  the  clerk  of  the  works, 
to  give  notice  in  writing  to  them  to  pro- 
ceed, and  if,  after  that,  they  should  make 
default  for  three  days,  it  should  be  lawful 
for  Day,  &c.  to  employ  other  workmen, 
either  by  contract  or  by  measure  and  value, 
and  to  complete  the  works  as  the  contrac- 
tors ought  to  do,  and  to  pay  for  such 
work  and  materials;  the  amount  of  which, 
at  the  option  of  the  society,  was  to  be 
paid  by  the  contractors,  or  deducted  out 
of  any  balance  due  to  them.  There  was 
a  covenant  that  Day  should  have  full 
power  to  make  any  alterations  or  additions 
he  thought  fit,  and  that  the  contractors 
were  only  to  obey  the  directions  of  Day, 
or  other  the  architect,  &c. ;  and  there  was 
a  proviso  giving  a  reference  to  Day  of  all 
matters  in  dispute.  It  was  admitted  by 
the  answer,  that  this  deed  was  framed  by 
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the  solicitor  of  Day.  Thornton  was  ap- 
pointed by  Day  clerk  of  the  works,  and 
the  building  was  proceeded  with.  Some 
time  afterwards,  the  Bury  chapel  was 
abandoned  by  the  contractors,  and  was 
taken  in  hand  by  Day,  under  the  powers 
given  'him  by  the  deed.  In  November 
1837,  disputes  arose  between  H.  and  P. 
and  Day.  The  three  days*  notice  was 
given,  and  on  the  28th,  H.  and  P.  were 
discharged,  and  those  works  also  were 
taken  in  hand  by  Day,  with  the  concurrence 
of  the  society.  In  February  1838,  H.  and 
P.  61ed  their  bill  against  Postlewayte  and 
Day,  for  an  injunction  to  restrain  them 
from  carrying  on  the  works,  which  was 
refused  ;  Pritchard  then  became  bankrupt, 
and  in  June  1839,  an  arrangement  was 
come  to  between  his  assignees  and  Hether 
and  the  society,  the  effect  of  which  was  a 
mutual  release  of  all  claims.  Day  carrying 
on  the  works,  the  society  became  dissatisfied 
with  the  extent  of  his  expenditure,  and  let- 
ters were  written  by  their  solicitor,  calling 
on  Day  for  accounts,  and  warning  him  not 
to  incur  expense  beyond  the  sum  men- 
tioned. On  the  19th  of  December  1838, 
Day  sent  in  a  certificate,  to  the  effect,  that 
in  consequence  of  the  default  of  H.  and  P., 
he  had  employed  workmen,  &c.,  and  had 
paid,  &c.,  to  the  amount  of  6,000/.  and 
upwards,  which  Postlewayte  was  entitled 
to  receive  from  H.  and  P,  according  to  the 
agreement. 

On  the  29th  of  June  1839,  the  society 
discharged  Day,  and  required  him  to  give  up 
the  contract,  which  Day  however  declined 
to  do  till  the  outstanding  claims  were  settled.  - 
On  the  ^Ist  of  December  1838,  Day  had 
given  in  the  account  of  his  claim,  in  respect 
of  Bury  chapel,  781/.  for  commission  and 
expenses.  He  had  also  given  in  his  claim 
for  commission  and  expenses  at  Hereford 
chapel,  1,380/.  The  solicitor  of  the  society 
then  demanded  an  explanation  of  the  items, 
which  Day  refused.  On  the  20th  of  March 
1840,  Day  brought  an  action  against 
Norris  and  Postlewayte,  for  the  balance 
due  to  him  upon  the  two  works.  Norris 
and  Postlewayte  then  filed  their  bill, 
charging  against  Day  various  specific  acta 
of  misconduct,  and  that  this  large  amount 
of  expenditure  was  incurred  by  Day,  in 
doing  works  which  he  had  no  authority  to 
do,  and  also  in  consequence  of  his  certify- 


ing an  amount  expended  much  greater 
than  the  true  amount,  and  particularly  that 
he  certified  a  greater  amount  than  what 
was  really  due  to  W.  and  P,  who  supplied 
the  cement :  that  during  the  contract  of 
H.  and  P.,  it  was  charged  at  1/.  per  cask, 
but  was  afterwards  increased  to  1/.  fU.  6(f., 
and  that  W.  and  P.,  on  the  day  of  payment, 
handed  over  to  Day  a  cheque  for  50/.,  for 
his  own  use.  The  bill  prayed,  that  it  might 
be  declared  that  Day,  by  his  conduct, 
had  forfeited  all  right  to  his  commission, 
if  not  in  ioto,  then  to  more  than  what  was 
properly  expended  in  work  and  materials; 
then  that  the  accounts  might  be  taken,  &c., 
and  also  the  accounts  of  all  monies  certi- 
fied to  be  due  to  the  different  workmen 
supplying  goods  by  his  authority ;  and  for 
an  injunction  to  restrain  the  action.  The 
answer  of  the  defendant  alleged,  that  afler 
the  default  of  H.  and  P.,  he  engaged  work* 
men  under  the  direction  of  Postlewayte  ; 
and  that  Thornton,  the  clerk  of  the 
works,  was  the  agent  of  Postlewayte  ; 
that  he  (Day)  acted  only  as  an  architect, 
and  not  as  a  builder.  He  admitted,  that 
the  cement-manufacturers  requested  to  be 
allowed  to  make  him  some  present,  because 
he  had  been  serviceable  to  them  in  their 
business,  and  he  consented  to  accept  the 
50/. 

Mr.  Girdiestone  *and  Mr.  Teed  now 
moved,  on  the  merits,  for  an  injunction  to 
restrain  the  action  at  law.  if  the  sum 
sought  to  be  recovered  at  law,  is  a  sum 
that  the  plaintiff  at  law  ought  not  to  re- 
cover, and  the  circumstances  of  the  plain- 
tiff are  such  that  irreparable  mischief  may 
be  done  ;  and  if  it  can  be  shewn  that  tliere 
is  an  equitable  question  to  be  decided  be- 
tween the  parties,  the  pendency  of  that 
question  is  sufficient  to  obtain  an  injunc- 
tion. After  the  discharge  of  the  contrac- 
tors, Day  became  the  plaintiff's  agent, 
and,  as  such,  was  liable  to  account  for  the 
due  discharge  of  his  duties.  The  question 
is  not  whether  they  have  a  good  defence  at 
law  against  Day's  claim,  either  in  the 
whole  or  in  part ;  but  the  case  is,  that  they 
have  a  claim  in  equity  against  him,  and  a 
defence  against  his  claim.  As  their  agent, 
they  have  a  right  to  call  on  him  to  account. 
All  they  have  to  make  out  is  to  establish 
a  case  entitling  them  to  inquiry.  The  ex- 
penditure has  been  excessive,  and  various 
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overcharges  by  tradesmen  have  been  allow- 
ed by  him,  and  the  work  for  which  he  has 
charged  his  commission  has  never  been 
done. 

[Lord  Abinger,  C.B. — Is  not  this  mat- 
ter of  law  ?] 

If  they  fail  at  law,  the  plaintiffs  have  still 
a  cross  demand  against  him  in  equity;  and 
then  it  is  a  question,  whether  they  are  not 
entitled  to  call  him  into  equity  at  once,  and 
to  ask  for  an  injunction.  The  circumstance 
of  the  accounts  being  involved,  is  suflBcient 
inducement  to  the  Court  to  exercise  the 
jurisdiction.  As  to  the  50/.,  in  The  East 
India  Company  v.  Henchman {\),  it  is  laid 
down  '*  that  if  a  servant  by  collusion  takes 
greater  profits  than  belong  to  his  office, 
that  is  a  fraud  upon  which  an  account  may 
be  demanded."  That  is  this  very  case. 
That  case  was  confirmed  by  Massey  v. 
Davies  (2),  Corporation  of  Carlisle  v.  iViU 
son  (d),  and  Mackenzie  v.  Johnston  (4),  in 
which  last  case  it  is  said,  "  it  is  monstrous, 
that  in  a  case  of  concurrent  jurisdiction,  a 
man  shall  file  a  bill  of  discovery  only,  and 
pay  the  defendant  his  costs,  instead  of 
filing  a  bill  for  relief  and  discovery."  As 
complete  justice  cannot  be  done  in  a  court 
of  law,  the  plaintiffs  are  entitled  to  an 
injunction. 

Mr,  Simpfcinson  and  Mr.  Keene^  contra, 
were  not  called  upon  l)y  the  Court. 

Lord  Abikger,  C.B. — This  case  has 
been  very  properly  argued.  If  it  were  a 
question  whether  I  should  dismiss  the 
bill  or  not,  the  argument  is  conclusive 
against  dismissing  it.  But  the  question  is 
in  this  form.  An  action  has  been  brought 
by  the  defendant  against  the  plaintiffs,  who 
then  file  their  bill,  in  which  they  suggest 
matters  of  account  and  fraud,  both  of  which 
give  the  Court  jurisdiction.  If  this  bill 
had  been  filed  in  the  first  instance,  and 
this  Court  had  obtained  jurisdiction  first, 
I  never  should  have  permitted  the  defen- 
dant to  bring  his  action  at  law ;  if  he  had 
brought  such  action,  it  would  have  been 
a  fit  case  for  an  injunction.  But  a  court 
of  equity  and  a  court  of  law  have  con- 
current jurisdiction   in   this   matter,  and 

(1)  1  Ve8.jun.  «87. 

(2)  2  Ibid.  317. 

(3)  13  Ibid.  276. 

(4)  4  Mad.  374. 


as  the  jurisdiction  of  the  court  of  law 
has  been  set  in  motion  first,  ought  this 
Court  to  stay  the  proceedings  ?  I  think 
not.  None  of  the  cases  cited  were  cases  of 
injunctions  prayed  and  granted  against 
proceedings  at  law,  but  were  questions  of 
concurrent  jurisdiction.  But  there  are 
particular  circuinstances  in  this  case  which, 
it  may  be  properly  argued,  appeared  more 
fit  for  the  consideration  of  a  court  of  law 
than  a  court  of  equity  ;  but  supposing  no 
action  at  law  brought,  and  I  had  had  to  in- 
vestigate this  transaction,  it  is  more  than 
rrobable,  in  the  course  of  the  inquiry,  that 
must  have  directed  an  action  at  law  upon 
this  point.  As  long  as  the  contract  be- 
tween the  contractors  was  depending,  and 
the  work  was  done  under  the  contract,  the 
certificate  of  Day  was  binding  upon  the 
contractors.  If  the  plaintiffs  had  paid,  and 
brought  an  action  against  the  contractors, 
it  would  have  lain,  because  the  certificates 
were  properly  granted,  unless  the  plaintiffs 
had  colluded  with  Day ;  if  they  had  paid 
bondjide,  the  contract  would  have  enabled 
them  to  recover  the  money.  But  as  soon 
as  the  contract  was  abandoned,  Day  as- 
sumed a  new  character;  his  certificates 
no  longer  bound  anybody,  they  simply 
authorized  the  plaintiffs  to  pay  the  trades- 
men, but  they  did  not  bind  the  trades- 
men ;  still  less  would  Day  be  entitled,  be- 
cause of  the  contract,  to  5/.  per  cent,  upon 
all  the  subsequent  expenditure.  What  he 
would  be  entitled  to  would  be  for  his  work 
and  labour.  If,  then,  it  is  upon  a  quantum 
meruit,  how  can  this  Court  deal  with  it  ? 
If  Day's  claims  are  made  up  partly  of 
a  compensation  certain,  and  partly  of  a 
quantum  meruit^  it  is  a  fit  question  for  a 
jury.  Matters  may  possibly  arise  which 
it  would  be  improper  for  me  to  decide; 
therefore  I  can  grant  no  injunction.  This 
is  a  question  of  account  and  fraud.  Sup- 
pose Day  made  use  of  his  situation  im- 
properly, to  obtain  benefits  for  himself, 
which  in  point  of  justice  he  ought  to  have 
given  to  the  plaintiffs :  a  court  of  equity 
would  treat  him  as  a  trustee  ;  and  a 
court  of  law  would  in  some  cases  do  so 
too,  by  treating  him  as  a  person  receiving 
monies  for  the  use  of  his  employers.  Lord 
Mansfield  used  to  say,  that  an  action  for 
money  had  and  received  was  like  a  bill  in 
equity;   therefore,  there  might  be  cases 
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where  the  abuse  of  a  trflst  would  raise  a 
set-off  at  law.  But,  again,  there  may  be 
cases  in  which  it  would  be  so  questionable, 
that  a  court  of  law  would  not  assume 
jurisdiction;  in  that  case,  a  plaintiff  would 
have  recourse  to  a  court  of  equity.  But 
there  are  still  reasons  why  I  should  not 
stop  the  proceedings  at  law.  It  would  be 
much  better  to  refer  it  to  arbitrators  to 
examine  the  witnesses  upon  oath  ;  but  if 
it  must  come  to  the  open  court,  I  think  a 
jury  is  the  fittest  tribunal.  Day  has  already 
put  the  courts  of  law  in  motion ;  when 
the  result  of  that  is  fully  known,  if  it  ap- 
pear that  there  are  matters  which  could 
not  be  properly  investigated  there,  then 
the  plaintiffs  may  have  the  benefit  of  their 
bill.  A  plaintiB*,  for  an  account  at  law, 
must  offer  to  pay  what  is  due.  But  sup- 
pose it  should  turn  out  that  the  plaintiff  at 
law  loses  the  verdict,  that  would  not  give 
the  plaintiffs  here  any  balance  which  they 
may  claim;  therefore,  they  have  a  right  to 
have  the  benefit  of  their  bill. 

Injunction  refused,  with  costs. 


C.B. 


CEx  parte  oardiner   re 
May  21   23.     i   ^^^s'^^*^'*  counties  rail- 


way COMPANY. 


Vendor  and' Purchaser — Petition — Sped- 
Jic  Performance — Unpaid  Purchase-money 
— Rescinding  the  Contract, 

In  March  18. '5 7,  A,  contracted  with  B, 
for  the  purchase  of  certain  property  for 
2,500^.,  400/.  to  he  paid  immediately,  and 
1,100/.  in  April  following,  and  the  remain- 
ing 1,000/.  to  remain  on  mortgage  of  the 
property,  and  on  the  payment  of  those  two 
sums,  and  on  the  execution  of  the  mortgage, 
B,  was  to  convey  to  A,  The  contract  con- 
tained  a  clause,  that  the  presents  should  be 
void  if  A,  failed  to  perfotm  his  agreement, 
and  that,  in  such  case,  B.  should  liave  power 
to  re-sell^  and  A,  be  liable  for  the  deficiency. 
The  400/.  was  paid^  and  various  other  sums, 
amounting  to  835 L,  but  not  within  the  time 
limited  by  the  contract.  In  November  \S37, 
A,  gave  to  B.  a  warrant  of  attorney  in  eject" 
ment,  on  which  judgment  was  signed  on  the 
6th  of  January  1838,  and  a  writ  of  execu- 
tion issued  on  the  \Sth,  The  last  payment 
by  A,  was  on  the  Z2nd  of  February  1838. 


In  June,  A,  contracted  to  sell  the  premises 
to  the  Railway  Company  for  a  larger  sum 
than  he  had  agreed  to  give  to  B,  and  the 
money  was  paid  into  court.  In  July,  B. 
demanded  the  residue  of  his  purchase-money, 
and  A.  being  unable  to  pay,  B,  insisted  upon 
rescinding  the  contract ;  and  served  notices 
upon  A*s  tenants  not  to  pay  rent  to  Aim. 
In  1 840,  A,  became  bankrupt,  and  his  assig- 
nees now  petitioned  to  have  this  money  paid 
to  them,  after  deducting  the  amount  due  to 
B,  B,  insisted  that  A,  had  broken  the  con- 
tract, by  not  pdying  the  purchase-money 
within  the  time  limited;  that  he,  B,  had  a 
right  to  rescind  the  contract,  and  had  done 
so  by  signing  the  judgment  in  ejectment,  and 
by  the  service  of  the  notice,  and  that  he 
was  therefore  entitled  to  the  whole  purchase- 
money  in  court  as  owner  of  the  property: — 
Held,  that  B,  had  waived  his  right  to  rescind 
the  contract  under  the  clause,  by  receiving 
payments  after  the  time  had  expired;  that 
the  judgment  in  ejectment  did  not  put  an  end 
to  the  contract,  and  was  but  a  security  for 
the  unpaid  purchase-money,  and  would  be 
so  held  in  a  court  of  law,  upon  A,  tendering 
the  balance  and  costs,  especially  as  B.  had 
received  a  payment  from  A,  after  it  was 
signed.  And,  semble,  if  B,  had  made  a 
re-sale  of  the  property,  he  would  have  been 
a  trustee  of  the  surplus  for  A, 

A  petition  is  a  convenient  and  competent 
mode  of  settling  the  rights  of  parties  in  a 
question  of  this  kind,  and  a  great  saving  of 
expense, 

J.  West,  being  indebted  to  Currie  &  Co., 
executed  a  mortgage  to  them  of  certain 
freehold  and  copyhold  and  leasehold  pre- 
mises to  secure  the  sum  of  5,000/.,  with  a 
power  of  sale,  &c.  A  certain  part  of  the 
mortgage  money  had  been  paid  off  whea 
West  became  bankrupt  in  February  1837; 
Martin,  who  was  the  foreman  of  West, 
then  purchased  of  his  assignees  the  stock 
in  trade,  &c.,  and  entered  into  a  contract 
with  Messrs.  H,  the  solicitors  of  Currie  & 
Co.,  dated  the  29th  of  March  1837,  to 
purchase  for  2,500/.  the  three  messuages, 
&c.,  late  in  the  possession  of  J.  West;  and 
the  terms  of  the  contract  were,  that  Martin 
should  pay  down  400/.  upon  the  signing 
of  the  contract,  and  1,100/.  on  the  22nd 
of  April  following,  and  that  1,000/.,  the 
residue  of  the  purchase-money,  should  re- 
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main  upon  the  security  of  the  premises ; 
that  Currie  8c  Co.,  upon  the  receipt  of  the 
two  sums  of  400/.  and  1,100/.,  and  the 
execution  of  the  mortgage  for  1,000/., 
should  execute  a  release  to  Martin:  and 
there  was  the  usual  stipulation,  that  if 
Martin  did  not  perform  the  agreement, 
these  presents  should  be  void,  that  Currie 
should  be  at  liberty  to  re-sell,  and  Martin 
should  be  liable  for  the  deficiency.  The 
400/.  was  paid  by  Martin,  who  commenced 
business  upon  the  premises.  Various  other 
sums  were  aflerwards  paid  by  him  (but 
not  in  conformity  with  the  agreement), 
amounting  in  the  whole  to  835/. ;  the  last 
of  which  payments  was  made  on  the  22nd 
of  February  1838.  The  Eastern  Counties 
Railway  Company,  requiring  the  premises, 
entered  into  a  negotiation  with  Martin  ; 
and  an  arrangement  was  finally  come  to 
between  Martin  and  the  company  on  the 
26th  of  June  1 838,  by  which  it  was  agreed, 

that  Martin  should  be  paid /.  for  the 

premises,  and /.  for  the   good- will. 

In  March  1 840,  Martin  became  bankrupt, 
and  the  petitioner  Gardiner  was  the  cre- 
ditors' assignee,  and  Pennel  official  assig- 
nee. In  consequence  of  Curri^  &  Co. 
and  the  respective  assignees  of  West  and 
Martin  having  given  notice  to  the  com- 
pany of  their  claims,  the  money  was  paid 
into  court,  it  appeared  by  the  affidavit 
of  Messrs.  H,  that  various  applications 
had  been  made  by  them  to  Martin  for  the 
remainder  of  the  purchase-money ;  and 
that  on  the  20th  of  November  1837,  Martin 
gave  to  Currie  &  Co.  a  warrant  of  attorney 
to  confess  judgment  in  ejectment,  upon 
which  judgment  was  entered  up  on  the  6th 
of  January  1838,  and  a  writ  of  execution 
issued  on  the  13th  following.  That  on 
the  13th  of  July,  Messrs.  H.  had  an  inter- 
view with  Martin,  who  was  then  asked  if 
he  was  prepared  to  pay  the  remainder  of 
the  purchase-money,  and  on  his  answering 
in  the  negative,  Messrs.  H.  said,  they 
would  rescind  the  agreement.  That  it  was 
not  till  March  1 839,  that  they,  Messrs.  H, 
knew  that  the  company  were  to  give  a 
larger  price  for  the  premises  than  Martin 
had  agreed  to  give  to  Currie  &  Co. ;  that 
Martin  had  never  received  the  rents  of 
the  houses  afler  the  contract  was  so  re- 
scinded, in  consequence  of  a  notice  served 
on    the   tenants  by  Messrs.  H.    to  that 


effect;  and  that  Currie  &  Co.  did  not  take 
possession  in  consequence  of  the  expecta- 
tion that  the  company  would  immediately 
do  so. 

The  affidavit  of  Martin  stated,  that  he 
was  always  treated  by  Messrs.  H.  as  the 
purchaser  of  the  premises  till  he  had 
entered  into  the  contract  with  the  Railway 
Company,  and  that  when  he  executed  the 
warrant  of  attorney,  he  was  not  at  all 
aware  of  the  nature  of  it.  That  in  June 
1838  he  had  tendered  the  remainder  of  the 
purchase-money,  which  was  refused. 

This  was  the  petition  of  the  assignees  of 
Martin,  and  it  prayed  that  the  petitioners 

might  be  declared  entitled  to  the /.  paid 

for  the  good- will,  &c.  of  the  business,  and 
that  it  might  be  referred  to  the  Master  to 
ascertain  who  were  the  parties  entitled  to 
the  residue  of  the  monies  paid  into  court 
by  the  company. 

Mr,  Simpkinson  and  Mr,  Keene^  for  the 
petition. — The  question  is,  whether  time 
is  of  the  essence  of  the  contract  in  this 
case.  The  clause  of  avoidance  in  the  con- 
tract is  in  the  usual  form.  Whatever  might 
have  been  the  construction  of  the  agree- 
ment, if  Currie  &  Co.  had  insisted  upon 
a  literal  performance,  they  have  waived 
that  right  by  their  acts,  i.  e,  by  receiving 
a  portion  of  the  purchase-money  afler  the 
time  had  expired.  If  they  had  meant  to 
rescind  the  contract,  they  should  have 
offered  to  pay  back  to  Martin  his  purchase- 
money. 

[Abinoer,  C.B. — Suppose  the  question 
of  compensation  had  gone  before  a  jury, 
and  they  had  found  the  value  less  than  the 
amount  due  to  Currie  &  Co.,  could  Martin 
have  then  said,  I  will  abandon  the  contract 
with  Currie  &  Co.?] 

Mr,  J,  Russelly  for  subsequent  incum- 
brancers in  the  same  interest  with  the 
petitioners. — The  only  right  of  Currie  & 
Co.  was  to  re-sell  the  property ;  and  the 
excess,  if  any,  they  would  have  held  as 
trustees  for  Martin.  The  judgment  in 
ejectment  was  in  the  nature  of  a  security 
only. 

Mr.  Campbell^  for  the  Railway  Company. 

Mr,  Roupell,  contra,  for  Currie  &  Co., 
and  the  assignees  of  West. — This  is  a 
question  of  specific  performance,  compris- 
ing two  distinct  contracts,  and  a  variety  of 
nice  points,  and  is  not  such  a  case  as  the 
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Court  will  deal  with  in  a  summary  way, 
by  petition  and  a  reference  to  the  Master. 

[Lord  Abinger,  C.B. — I  am  glad  the 
objection  has  been  taken,  as  it  gives  me 
an  opportunity  of  stating,  that  this  is  an 
example  of  a  complicated  case,  which  may 
be  decided  in  a  summary  way,  with  perfect 
justice  and  propriety,  without  the  incum- 
brance and  expense  of  a  bill,  answer,  and 
evidence.] 

The  payment  of  the  money  into  court 
does  not  disturb  the  vendors'  right.  They 
may  confirm  the  contract,  but  not  under 
Martin.  Under  the  circumstances,  they 
could  not  have  a  specific  performance  upon 
a  bill  filed,  because  of  the  conduct  of  the 
purchaser.  The  judgment  in  ejectment 
put  an  end  to  Martin's  right. 

[Lord  Abinoer,  C.B.-— Suppose  that 
judgment  executed,  without  any  written 
notice,  upon  Martin  demanding  the  balance, 
and  Martin  had  applied  to  the  court  of 
common  law,  stating  that,  and  also  that 
money  had  been  received  on  account  since 
the  signing  of  the  judgment,  and  that  it 
was  merely  a  security,  and  that  he  was 
ready  to  pay  the  balance ;  the  vendor 
would  never  be  allowed  to  say,  he  never 
meant  the  contract  to  be  still  open,  but  the 
Court  would  set  the  judgment  aside  upon 
payment  of  the  balance  and  costs.] 

Suppose  the  vendors  had  entered  into  a 
contract  with  the  company,  and  had  come 
here  for  the  money,  could  Martin  have 
opposed  their  right?  The  question  is, 
whether  they  are  not  now  entitled  to  enter 
into  a  contract  with  the  company,  equally 
as  if  Martin  had  done  nothing. 

Lord  Abinoer,  C.B. — This  case  is  com- 
plicated, from  the  number  of  facts ;  but  the 
principle  does  not  appear  to  me  to  admit 
of  much  controversy.  The  question  arises 
upon  the  construction  of  the  statute,  under 
which  the  money  has  been  paid  into  court, 
and  the  jurisdiction  of  the  Court  is  founded 
upon  the  words  of  the  statute.  Several  of 
these  statutes  have  presented  a  useful  form, 
in  which  the  legal  priorities  of  interest  may 
be  investigated  without  the  expense  which 
has  long  been  a  reproach  to  the  law.  This 
petition  must  be  considered  as  a  bill  for 
specific  performance.  Suppose,  then,  a 
bill  had  stated  these  facts ;  that  Martin  had 
made  the  contract ;  that  it  was  very  true 


that  he  had  not  paid  the  money  on  the 
22nd  of  April,  but  that  the  parties  had 
agreed  to  give  him  further  time,  and  on 
the  20th  of  November  1837  had  taken,  is 
a  security,  a  warrant  of  attorney  to  confess 
judgment  in  ejectment,  and  had  agreed  to 
keep  it  in  their  hands  merely  as  a  means 
to  compel  payment  of  the  money.  The 
time  for  payment  having  been  entirely  dis- 
pensed with,  therefore  the  vendors  could 
not  with  propriety  have  refused  to  perform 
their  part  of  the  contract.  Martin  after 
that  pays  further  money  on  account,  vix. 
835/.,  the  whole  money  paid  amounting 
to  1,235/.  In  June  1838,  he  signifies  his 
willingness  to  pay  the  remainder,  having 
made  a  beneficial  contract  wiUi  the  com- 
pany ;  Messrs.  H.  refuse  to  receive  it, 
and  Martin  then  applies  for  a  specific 
performance.  Could  the  vendors  have 
made  use  of  that  clause  in  the  agreement? 
They  could  not  in  equity,  and  even  at 
law  they  have  waived  it.  A  court  of  equity 
could  not  say,  that  time  was  originally  of 
the  essence  of  the  contract,  as  the  vendors 
held  a  security,  and  were  not  to  convey 
till  they  were  paid.  They  roust  then  have 
performed  their  contract,  supposing  no- 
thing had  happened  to  change  the  situation 
of  the  parties.  There  has  been  a  benefi- 
cial sale,  and  the  amount  of  that  sale  may 
be  the  motive  operating  on  the  minds  of 
either  party  to  enforce  or  rescind  the  con- 
tract, but  it  cannot  alter  the  rights  of  the 
parties.  They  stand  in  the  same  situation 
now  as  if  a  bill  had  been  filed  in  June 
1 838,  and  Martin  had  tendered  the  money. 
Could  the  vendors  then  have  made  it  a 
ground  of  refusal  that  they  expected  to  sell 
it  at  a  better  price,  and  should  stand  upon 
the  words  of  the  contract  ?  They  could  not 
then  have  enforced  that  power,  if  they  had 
given  no  written  notice  to  demand  the 
money,  saying,  **  If  you  do  not  pay  within 
a  given  time,  we  will  rescind  the  contract." 
A  court  of  common  law  would  have  set 
aside  that  wamrant  of  attorney,  and  put 
the  parties  in  a  situation  as  if  no  such 
judgment  had  been  signed.  Under  these 
circumstances,  bow  can  1  do  otherwise, 
than  if  it  were  a  bill  filed  for  specific 
performance?  It  appears  to  me,  that 
whatever  authority  the  vendors  had  to 
avoid  the  contract  under  that  clause  in 
the  agreement,  which  required  payment  oo 
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the  22nd  of  April,  they  have  done  away 
with ;  so  that  if  payment  be  made  within  a 
reasonable  time,  it  is  sufficient.  I  am  also 
inclined  to  adopt  the  suggestion,  that  if 
the  vendors,  under  the  terms  of  the  con- 
tract, had  made  a  Ye-sale,  they  would 
have  been  trustees  for  Martin,  as  to  the 
surplus,  if  any ;  because  the  contract  makes 
Martin  liable  for  any  deficiency.  If  the 
vendors  had  made  the  contract  with  the 
company,  and  the  money  had  been  paid 
into  court  or  paid  to  them,  I  should  have 
held  Martin  entitled  to  the  surplus.  Under 
these  circumstances,  I  must  make  an  Order 
that  Martin's  assignees  are  entitled  to  the 
corpus  of  the  money,  subject  to  the  unpaid 
purchase-money,  and  the  other  incum- 
brances. 

Order  accordingly. 


.} 


JOKES  V,  P0WT8. 


C.B. 
April  23. 

Taxation  of  SoUciior*s  Bill — Payment, 

Order  for  taxation  of  a  solicitor's  bill 
under  the  circumstances ^  after  a  settlement^ 
uwm  the  common  petition,  without  stating 
the  objectionable  items* 

The  defendants  in  the  suit  were  small 
farmers  in  Wales,  and  had  contracted  to 
purchase  certain  cottages.  A  bill  was 
filed  against  them,  and  a  decree  had  for 
specific  performance.  It  appeared,  that 
during  the  progress  of  the  suit  the  defen« 
dants  had  paid  various  sums  to  their  soli- 
citor on  account  of  costs,  and  also  on 
account  of  the  purchase-money.  On  the 
defendants  requiring  a  settlement,  the  soli- 
citor handed  in  his  bill  of  costs,  amounting 
to  148/.,  by  which  it  appeared,  that,  giving 
credit  for  the  sums  received  by  him,  10/. 
was  due  from  him  to  the  petitioners;  and 
he  then  offered  to  pay  over  to  them  the 
10/.  and  exchange  receipts.  This  offer 
was  accepted  by  the  petitioners,  without 
objection  at  the  time.  The  petitioners 
were  now  desirous  of  having  the  bill  of 
costs  taxed,  and  presented  the  common 
petition  for  a  reference  to  the  Master  for 
that  purpose. 

Mr,  Bethell  and  Mr,  Dixon,  for  the  peti- 
tion.— This  is  not  a  payment  of  the  bill 
by  the  clients.  The  solicitor  had  money 
New  Series,  X.— Bxcheq.  in  Bq. 


of  his  clients  in  hand,  out  of  which  he  paid 
himself  The  clients,  therefore,  are  enti- 
tled to  have  the  bill  taxed  in  the  usual  way. 
Mr,  Simpldnson,  contra. — It  is  not  a 
matter  of  course  for  a  client  to  have  a  bill 
taxed  which  has  been  settled  without  any 
pressure.  Objectionable  items  must  be 
stated  in  the  petition — Horlockv,  Smith{l), 

Lord  Abinoer,  C.B. — I  do  not  think  this 
case  falls  within  the  principle  laid  down  by 
the  Lord  Chancellor  in  the  case  cited.  Here 
are  parties  trying  to  get  from  their  solicitor 
what  they  can.  They  would  not  have  had 
the  10/.  without  they  had  come  to  this 
settlement.  Let  there  be  the  common 
order  for  taxation  of  costs,  and  reserve 
further  directions. 


C 

June 


.B.       f 

leS.    "i 


Ex   parte  newton  re    tub 

MANCHESTER  AND  BIRMING- 
HAM RAILWAY  COMPANY. 


Railway  Company — Costs-^-Devisees  in 
Trust, 

Trustees  not  allowed,  as  against  a  railway 
company,  the  costs  of  a  duplicate  conveyance 
rendered  necessary  by  reason  of  the  price  of 
the  purchased  estate  exceeding  the  amount 
paid  into  court  by  the  company;  nor  the 
costs  of  exceptions  allowed  to  the  Master^ s 
report  against  the  purchase. 

The  trustees,  hating  no  other  fund,  were 
allowed  to  take  these  extra  costs  out  of  the 
principal  money  in  court,  though  some  of 
those  entitled  m  remainder  were  infants. 

This  was  the  petition  of  the  tenant  for 
life,  and  the  devisees  in  trust  under  the 
will  of  N.  Newton.  A  portion  of  the  de- 
vised estates  had  been  taken  by  the  com- 
pany, and  the  purchase-money  paid  into 
court.  An  estate  had  been  contracted  for 
by  the  trustees  for  a  sum  of  money  greater 
than  the  amount  paid  into  court  by  100/., 
and  it  was  agreed,  that  this  100/.  should  be 
secured  on  the  property  purchased  at  a 
perpetual  rent-charge  of  6/.  per  annum. 
Duplicates  of  the  conveyance  became  ne- 
cessary in  consequence  of  this  arrangement. 
The  Master  reported,  that  it  was  not  a 
proper  investment.  Exceptions  were  taken 

(1)2  Mjl.  &  Cr.495;  8.c.  6  Law  J.  Eep.  (ic.i.) 
Chime.  td6. 
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to  that  report,  and  allowed ;  but  Alderson, 
B.  thought  that  the  petitioners  were  not 
entitled,  as  against  the  company,  to  the 
costs  of  the  duplicate  conveyance,  or  of 
the  exceptions  to  the  Master's  report.  The 
trustees,  having  no  other  monies  in  their 
hands  to  recoup  themselves  these  extra 
costs,  now  applied  to  the  Court,  that  they 
might  be  allowed  to  take  these  costs  out 
of  the  corpus  of  the  property,  and  to  make 
up  the  further  deficiency  of  the  purchase- 
money  occasioned  thereby,  by  granting  a 
rent-charge  of  71.  lOs.  instead  of  the  5L 
Some  of  the  parties  beneficially  interested 
under  the  will  were  infants,  but  those  who 
were  of  age  consented. 

Mr,  Simpkinson  and  Mr,  Mylne,  for  the 
petition,  contended,  that  these  extra  costs 
might  well  be  considered  as  part  of  the 
price  of  the  purchase,  and,  as  such,  ought 
to  come  out  of  the  principal  money. 

Ordered  as  prayed. 


C.B. 

May  23 
&  June 


1 10.   J 


CHAPPELL  v.  PURDAT. 


Injunction  —  Copyright  —  Legal  Title — 
Foreigner, 

In  1830,  A,  a  foreigner ,  assigned  the 
entire  copyright  of  a  musical  work  to  B,  a 
foreigner.  A,  and  B,  by  parol,  assigned  to^ 
C.  the  copyright  for  Great  Britain  and  Ire^ 
land.  In  the  same  year,  C,  by  parol  assigned 
to  jD,  who  published  the  work  in  England, 
In  1 834,  E,  denying  the  exclusive  right  ofD, 
and  being  about  to  publish  the  same  work, 
was  induced  by  D,  to  desist  upon  certain 
terms.  On  the  death  of  i),  his  executrix 
refused  to  continue  the  agreement  with  E, 
who  then  published  the  work  on  his  own  ac' 
count.  In  1836  the  executrix  obtained  a 
legal  assignment  from  A,  B,  ^  C,  and  then 
filed  a  bill  against  E,for  an  injunction,  and 
an  account.  On  a  motion  to  dissolve  an 
ex  parte  injunction  obtained,  the  answer  of 
the  defendant  was  read,  alleging,  that  from 
1830  to  1836  the  trade  had  freely  imported 
the  work  in  score  from  Paris,  and  that  va- 
rious  parts  had  also  been  published  here, 
without  molestation  by  D,  or  his  representa^ 
tives,  till  the  legal  title  was  obtained  by  the 
plaintiff.  The  injunction  was  dissolved,  and 
an  action  at  law  was  directed  as  to  this  pointy 


whether  a  party  who  had  a  parol  assign" 
ment  of  a  work,  but  no  legal  title,  and  had 
permitted  importation  by  the  trade  for  six 
years,  could,  by  obtaining  the  legal  title  after" 
wards,  acquire  the  right  of  excluding  others 
from  the  privilege  of  publication  ;  the  defen- 
dant to  keep  an  account  in  the  meantime. 

A  foreign  author  may  communicate  a  copy- 
right  to  a  subject  of  this  country  for  the  time 
limited  by  the  8  Ann.  c.  19. 

Semble — A  legal  title  in  the  plaintiff  is 
not  absolutely  necessary  for  an  injunction. 

The  bill  stated,  that  in  1829  Auber 
composed  the  opera  Fra  Diavolo,  and,  be- 
fore any  publication  of  the  work,  contracted 
in  December  of  that  year  with  Trupenas, 
a  music  publisher  of  Paris,  for  the  sale  to 
him  of  the  exclusive  copyright  of  the  work 
in  France,  Germany,  .Great  Britain  and 
Ireland.  That  on  the  12th  of  January 
1830,  Auber  and  Trupenas,  in  considera- 
tion of  50^.,  assigned  to  Latour  the  work  as 
far  as  related  to  the  copyright  in  Great 
Britain  and  Ireland.  There  was  no  deed 
of  assignment,  but  a  receipt  was  f^iven  for 
the  consideration  money  as  follows:  — 
*'  London,  1 2th  of  January  1 830.  Received 
of  —  Latour  50/.,  for  the  absolute  sale  of 
the  copyright  interest  in  Fra  Diavolo,  for 
the  United  Kingdom  of  Great  Britain  and 
Ireland."  Signed,  Auber,  Trupenas.  On 
the  same  day  Auber  and  Trupenas  signed 
a  memorandum  in  these  words:  '*  Whereas 
we  have  this  day  sold  to  Latour  all  our 
copyright  interest  in  Fra  Diavolo,  and 
whereas  50/.  has  been  paid  to  us  by  La* 
tour ;  in  consideration  of  the  premises,  we 
hereby  for  ourselves^^&c.  promise  and  en- 
gage to  and  with  Latour,  and  his  assigns, 
at  his  or  their  requests  and  costs,  to  exe- 
cute a  proper  assignment  of  our  interests." 
This  memorandum  was  attested  by  two 
witnesses.  That  in  February  1830,  La- 
tour, in  consideration  of  50/.  paid  to  him 
by  ChappcU,  the  testator  of  the  plaintiflf, 
sold  his  interest  in  the  copyright  to  Chappell, 
but  there  was  no  regular  assignment.  That 
on  the  9th  of  February  1830,  Chappell 
published  the  work,  and  this  was  the  first 
publication  of  the  work  in  Great  Britain* 
or  in  any  other  part  of  the  world.  That 
it  was  duly  entered  at  Stationer's  Hall. 
That  many  thousand  copies  were  sold,  and 
great  profits  made  by  Chappell,  till   his 
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^eath  in  December  1834.  That  the  plain- 
tifi*  was  hin  executrix,  and  continued  the 
sale  of  the  work,  and  on  the  2nd  of  June 
1836,  obtained  a  regular  assignment  from 
Aaber,  Trupenas,  and  Latour.  On  the 
printed  copy  were  these  words: — "N.B. 
This  work  is  copyright."  That  notwith- 
standing this  notice,  the  defendant  pub- 
lished the  overture  arranged  for  the  piano- 
forte, with  accompaniments,  and  had  sold 
some  copies.  Upon  this  statement  in  the 
bill,  verified  by  affidavit,  the  ex  'parte  in- 
junction was  obtained.  It  wss  now  moved 
to  dissolve  that  injunction.  The  answer 
of  the  defendant  alleged,  that  the  opera  was 
publicly  played  in  Paris  on  the  29th  of 
January  1830,  and  that  in  the  books  of  the 
office  of  the  Minister  of  the  Interior  at 
Paris,  was  an  entry  dated  the  1 1th  of 
February  1830,  as  to  a  deposit  by  the 
publisher  of  trois  Spreuves  of  the  said 
work,  as  required  by  the  law  of  France, 
and  the  defendant  insisted  that  this  was  an 
actual  printing  of  the  work  in  Paris,  at  the 
time  of  the  deposit  of  these  irois  Spreuves^ 
and  that  the  work,  being  the  production  of 
a  foreigner,  and  being  so  printed  in  Paris, 
was  not  published  in  England  till  some 
months  afterwards.  That  Auber  and  Tru- 
penas  were  foreigners,  as  also  Latour,  who 
was  resident  in  Paris.  That  such  before- 
mentioned  memorandum,  if  executed  at  all, 
was  ante- dated ;  and  that  the  defendant 
did  not  believe  that  the  transaction  between 
Latour  and  Chappell  took  place  in  February 
1 830,  and  that  it  was  not  true  that  Chappell 
published  the  work  on  the  9th  of  February 
1 630.  That  at  Stationers*  Hall  there  was  an 
entry  dated  February  9,  1830,  of  the  same 
work  as.  published  by  Goulding  &  Co., 
and  on  the  15th  of  March  1830,  the  entry 
of  the  copy  as  published  by  Latour;  and 
the  defendant  believed  that  Chappell  did 
not  publish  his  copy  till  that  time.  That 
the  publication  of  Chappell  was  copied 
note  fur  note  from  the  publication  of  Tru- 
penas,  and  contained  the  same  mistakes 
and  omissions.  I'hat  several  parts  of  the 
opera  had  been  published  in  the  Harmonicon 
in  March  1830,  and  that  previously  to  the 
death  of  Chappell,  and  afterwards,  the 
opera  had  been  imported  by  the  trade,  and 
sold  without  any  molestation  by  Chappell 
or  his  representatives,  till  the  alleged  legal 
assignment  in  June  1836.     That  in  1834, 


the  defendant,  believing  that  no  copy- 
right in  the  said  work  existed  in  these 
realms,  employed  "  Kimbault**  to  adapt 
the  music  from  the  original  score  printed 
at  Paris,  for  four  instruments,  but  before 
publishing  the  same  sent  notice  of  his  in- 
tention to  Chappell,  who  twice  called  at 
his  warehouse  and  requested  him  not  to 
do  so,  and  offered,  if  he  would  desist,  to 
supply  him  with  copies  at  35  per  cent, 
under  the  trade  price ;  that  on  the  occasion 
of  those  interviews,  the  defendant  expressly 
denied  that  Chappell  had  any  copyright, 
when  Chappell  admitted  that  he  had  not 
the  legal  property.  That  Chappell,  in  pur- 
suance of  the  arrangement,  supplied  the 
defendant  with  about  fifly  copies,  at  the 
rate  agreed  upon,  and  afler  his  death  the 
plaintifTsupplied  him  with  thirty- five  copies 
more,  at  the  same  rate,  but  afterwards  re- 
fused to  supply  him  with  any  more,  except 
at  the  trade  price ;  and  that  the  defendant 
then  published  the  arrangement  which  he 
had  caused  to  be  made  by  Kimbault. 

Mr,  Simpkinsan  and  Mr,  O,  Anderdon^ 
for  the  motion. — It  is  not  contended,  that 
in  no  case  can  a  foreigner  be  entitled  to 
copyright  in  this  country  ;  but  there  is  no 
decision  that  a-  foreigner  residing  abroad, 
and  publishing  abroad,  is  entitled  to  copy- 
right in  this  country,  because  it  would 
be  at  variance  with  the  8  Ann.  c.  19.  s.  4; 
and  the  copyright  acts  in  all  cases  were 
meant  for  the  protection  of  the  subject,  and 
not  for  the  protection  of  the  foreigner. 

[Lord  Abinger,  C.B. — If  a  man  imports 
a  book  from  abroad,  and  6rst  publishes  it 
here,  has  he  then  the  exclusive  right  ?] 

No.  The  act  of  the  1  &  2  Vict.  c.  59. 
makes  it  clear,  that  up  to  the  time  of  the 
passing  of  that  act,  foreigners  had  no  pro- 
tection, and  that  all  the  previous  acts  were 
for  the  benefit  of  British  subjects  only. 
Clementi  v.  fValker^l)  is  exactly  similar 
to  the  present  case.  D^Almaine  v.  Boosey 
(2)  merely  decides,  that  it  is  competent  to 
a  foreigner  coming  to  England,  and  not 
having  previously  published  his  work,  to 
convey  his  interest  therein  to  an  English 
publisher.  But,  if  the  composition  has  been 
previously  published  abroad,  no  exclusive 
copyright  can  aflerwards  attach    in   this 

( 1)  8  B.  6c  C.  861 ;  8.  c.  2  Law  Rep.  K.B.  176. 

(2)  1  You.  &  Col.  289;  §.0.4  Law  J.  Rep. 
(n.s.)  £zch.  £q.  21. 
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country — Ouichard  v.  Mori  (3).  Besides, 
Chappell  and  the  plaintiflf  have  debarred 
themselves  by  their  conduct  from  calling  in 
the  summary  aid  of  the  Court.  In  1834, 
the  defendant  denied  Chappell's  right,  and 
prepared  to  publish  without  any  conceal* 
ment,  and  only  abstained  in  consequence 
of  the  arrangement  that  had  been  come  to ; 
and  the  plaintiff  did  not  repudiate  that 
arrangement  till  she  obtained  a  legal  assign- 
ment. In  a  case  so  doubtful,  the  Court 
will  not  continue  the  injunction,  but  direct 
the  plaintiff  to  bring  her  action  at  law. 

Mr,  Girdle  stone  and  Mr.  C handiest , 
contrci. — The  first  ground  taken  by  the 
other  side  is,  that  this  work  was  published 
abroad  by  a  foreigner,  before  the  plaintiff 
acquired  her  right,  and  before  there  was 
any  assignment  to  satisfy  the  copyright 
acts.  But  this  memorandum  of  January 
1 830  was  attested,  in  the  manner  prescribed 
by  the  statute,  by  two  witnesses. 

[Lord  Abinoer,  C.B. — This  agreement 
professes  to  have  been  executed  in  London ; 
and,  by  the  law  of  France,  it  is  not  valid, 
except  it  is  attested  by  a  notary.] 

There  is  no  allegation  one  way  or  the 
other,  as  to  where  it  was  executed.  By  that 
memorandum  the  transfer  of  the  right  was 
complete  on  the  12th  of  January  1830. 
The  answer  of  the  defendant  is,  that  he 
was  informed  and  believed  that  the  opera 
was  performed  in  Paris  in  January  1830 
(performing  an  opera  is  no  publication) ; 
and  that  by  the  deposit  of  the  trois  Spreuves, 
it  was  published.  Neither  of  these  facts 
amount  to  an  allegation  of  a  previous  pub- 
lication. It  is  said,  that  the  Court,  where 
the  case  is  doubtful,  will  send  the  plaintiff 
to  law,  and  direct  the  defendant  to  keep 
an  account  in  the  meantime ;  but  the  Court 
will  not  dissolve  the  injunction,  when  it 
sees  that  the  account  will  not  do  justice  to 
the  plaintiff.  But  it  is  said,  that  to  obtain 
an  injunction  the  legal  title  in  the  plaintiff 
must  be  clear:  that  is  not  so — Universities  of 
Oxford  and  Cambridge  v.  Richardson  (4), 
Tonson  v.  Walker  {5\  Mawman  v.  Tegg 
(6),  Colbum  V.  Buncombe  (7).  In  Cle^ 
menti  v.   Walker^  the  principal  argument 


(5)  9  Law  J.  Rep.  Chanc  «27. 

4)  6  Ves.  706. 

5)  S  Swanst.  672. 

(6)  2  Ruas.  38.5. 

(7)  9  Sim.  151. 
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against  the  injunction  was  the  great  inter- 
val of  time  that  had  elapsed,  and  there 
the  assignment  was  by  parol.  As  to  the 
plaintif}"s  conduct,  the  copy  published  by 
Chappell  had  these  words  on  it,  *'  this  work 
is  copyright,''  and  the  defendant  purchased 
the  work  as  copyright  till  1841,  and  ac- 
quiesced in  Chappeirs  title  for  six  years 
at  least. 

Mr.  Simpkinson,  in  reply. — The  receipt 
and  memorandum  of  J afnuary  12, 1830,  did 
not  constitute  a  valid  and  legal  assign- 
ment— Colbum  V.  Buncombe  is  an  express 
authority.  But  there  was  a  publication 
before  this  agreement  to  assign  to  La  tour. 

[Lord  Abinoer,  C.B. — The  depositing 
of  the  trois  ipreuves  does  not  prove  that, 
because  it  is  merely  done  in  compliance 
with  the  law.] 

There  is  no  instance  of  a  court  of  equity 
interfering  by  injunction,  where  importa- 
tion has  been  permitted,  or  publication — 
Assignees  of  Robinson  v.  Wilkms  (8),  PlaU 
V.  Button  (9),  Rundell  v.  Murray  (10), 
Sanders  v.  Smith  {I \).  As  to  cleamesi 
of  the  title — Osborne  v.  Donaldson  (12), 
Millar  v.  Taylor  (^19).  The  Court  will 
direct  an  action,  and  an  account  in  die 
meantime — T/ie  King  v.  Reed  ( 1 4),  Willnns 
V.  Aikin  (15),  Collard  v.  Allison  (16).  If 
a  foreigner  residing  abroad,  by  assigning 
his  work  to  an  English  subject,  can  have 
the  benefit  of  the  8  Anne,  what  was  the 
necessity  for  passing  the  1  &  2  Vict,  c  59  ? 

Lord  Abinoer,  C.B. — [After  stating  the 
facts  of  the  case,  his  Lordship  proceeded 
as  follows:] — By  these  means  Chappell 
obtained  an  equitable  title  to  that  which 
IVupenas  originally  purchased  from  the 
composer.  Under  this  state  of  circum- 
stances, the  defendant,  upon  some  contract 
with  Chappell,  became  the  purchaser  of 
several  copies  of  the  work,  at  35  per  cent 
under  the  trade  price.  Afler  the  death  of 
Chappell,  his  widow  in  1836  obtained  a 

(8)  8  Ves.  «24,  n. 

(9)  19  Ibid.  447. 

(10)  Jac.  316. 

(11)  SMyl&Cr.7ll;8.c.7LawJ.Rep.(K.i.) 
Chano.  297. 

(12)  2  Eden,  3«7. 

(13)  4  Burr.  2303. 

(14)  8  Ves.2S3,  n. 

(15)  17  Ibid.  422. 

(16)  4Myl.  &Cr.487. 
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fVill  legal  assignment  from  all  the  parties 
who  had  professed  to  deal  with  the  right. 
Then  it  is  stated  by  the  answer,  and  clearly 
enough  to  support  an  indictment  for  per- 
jury, if  untrue,  that  before  the  widow  ob- 
tained her  legal  assignment,  the  score  of 
the  opera  had  been  imported  from  France, 
and  parts  of  it  sold  by  music-sellers  in  this 
country,  without  any  opposition  on  the 
part  of  Chappell,  and  that  other  parts  in 
1830  were  published  in  the  Harmonicon^ 
without  opposition  by  Chappell.  Thus, 
before  the  plaintifTs  testator  had  obtained 
any  legal  title,  an  importation  and  publica- 
tion take|  place,  and  not  tiU  1836  is  the 
legal  title  acquired.  The  question  then 
is,  will  a  court  of  equity  lend  its  aid  to 
support  an  equitable  title,  where  there  has 
been  a  publication  before  the  legal  title  is 
obtained  ?  It  is  said,  that  a  court  of  equity 
will  not  grant  an  injunction,  except  the 
legal  title  is  vested  in  the  plaintiff.  If 
that  is  the  dictum  of  Lord  Mansfield,  that 
a  court  of  equity  will  only  interfere  where 
the  legal  right  vests  in  the  individual  ap- 
plying for  protection,  I  am  not  disposed 
to  go  that  length.  It  is  clear,  that  a  court 
of  equity  in  no  case  will  assist  a  party 
having  a  mere  equitable  right,  against  a 
party  having  a  distinct  legal  right  without 
fraud.  A  great  deal  of  the  argument  used 
is  not  necessary  to  decide  this  case.  It 
has  been  argued,  whether  the  statute  of 
Anne  protects  foreigners  in  any  case,  and 
Bach  V.  Longman  {\1)  and  D*Almaine  y. 
Boosey  were  cited.  That  statute  was  in* 
tended  for  British  subjects  only,  and  does 
not  throw  its  protection  round  a  foreigner. 
But  let  us  take  the  whole  subject  together. 
Millar  V.  Taylor  was  cited.  I  remem- 
ber the  great  notice  that  case  attracted, 
when  I  first  entered  the  profession.  The 
judgment,  though  delivered  by  Mr.  Justice 
Willes,  was  well  known  to  have  been  the 
composition  of  Lord  Mansfield  himself. 
Mr.  Justice  Yates  objected,  that  an  author 
had  no  common  law  right  to  his  work  afler 
he  had  published  it,  though  he  had  before. 
Lord  Mansfield  -made  a  most  successful 
reply,  and  said,  as  I  think  most  truly,  that 
if  an  author  had  a  common  law  right  at  all 
in  his  work,  he  had  the  same  as  well  be- 
fore as  after  publication.     In  the  case  of 


Donaldson  v.  Beckett  (18),  in  the  House  of 
Lords,  eight  of  the  Judges  were  with  Lord 
Mansfield  upon  the  first  point,  that  an 
author  had  a  common  law  right  before 
publication.  There  was  a  second  question, 
whether  an  author,  admitting  that  he  had  a 
right  at  common  law,  retained  that  right 
after  publication.  The  majority  of  the 
Judges  were  of  opinion,  that  he  retained 
that  right  at  common  law,  but  that  the 
statute  had  put  an  end  to  it ;  because,  the 
statute  giving  a  right  of  fourteen  years  and 
no  longer,  and  in  many  parts  recognizing 
the  common  law  right,  thereby  limited  the 
right  to  the  time  mentioned  in  the  statute. 
A  statute  made  for  British  subjects  cannot 
affect  the  rights  of  foreigners  at  all.  A 
foreigner,  having  a  right  by  the  law  of  his 
own  country,  might  communicate  that  to  a 
person  in  this  country.  Therefore,  it  ap- 
pears to  me  clear,  that  a  foreigner,  who  is  the 
author  of  a  work  published  in  France,  may 
communicate  a  partnership  therein  to  an 
English  subject,  to  all  intents  and  purposes, 
at  least  for  the  period  which  the  statute 
of  Anne  permits  him  to  hold  it.  I  see  no 
difficulty  whatever  in  allowing  an  inj  unction 
to  restrain,  if  I  did  not  consider  the  facts 
alleged  in  the  defendant's  answer  sufficient 
to  preclude  me.  I  cannot  say  that  it  con- 
cludes Mrs.  Chappell ;  that  she  has  no  need 
to  ask  the  assistance  of  a  court  of  equity, 
because  she  has  the  legal  title.  It  appears 
to  me  a  question  of  considerable  doubt, 
and  that  she  ought  first  to  have  this  ques- 
tion decided  at  law.  If  she  chooses  to 
maintain  her  bill  here  she  may.  Though 
the  case  is  not  so  strong  as  Clementi  v. 
Walker,  yet  it  is  of  the  same  nature.  It 
is  properly  a  question  at  law,  whether  a 
party  who  had  before  obtained  the  copy- 
right, but  not  obtained  the  legal  title,  and 
had  permitted  various  music- sellers  to  im- 
port various  parts  of  the  opera,  is  after- 
wards at  liberty  to  say  she  has  acquired 
the  right  to  prohibit  any  person  to  do  it 
again ;  or,  whether  she  has  not  given  the 
public  a  right  to  resist  that  title.  The 
question  must  be  tried  at  law,  whether 
Mrs.  Chappell  has  any  legal  right;  and  the 
defendant  must  be  directed  to  keep  an 
account  till  that  action  can  be  tried. 

Injunction  dissolved. 


(17)  €owp.  6«3. 


(18)  «  Bro.  P.C.  U9. 
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DEARDON  V,   BAMFORD. 


Vendor  and  Purchaser — Specific  Perform" 
ance — Mistake — Professional  Assistance, 

Where  the  defendants  (vendors)  sign  a  con^ 
tract  of  sale,  without  professional  assistance^ 
and  the  plaintiff  (purchaser)  is  a  solicitor ^ 
circumstances  of  evidence^  generally  leading 
to  the  notion  of  surprise  or  mistake,  and  oh-* 
jectionSf  otherwise  not  decisive  per  se,  will 
be  sufficient  to  induce  the  Court  to  withhold 
a  decree  for  specific  performance  • 

Charles  Bamford  was  the  lessee  for  the 
residue  of  a  term  of  years,  of  a  mill  called 
Hade*s  Mill,  and  was  also  together  with  his 
brother  James  Bamford,  and  John  Taylor 
and  his  wife,  interested  in  a  freehold  pro- 
perty adjacent  to  the  mill,  called  Hade's 
Farm;  and  Charles  Bamford  and  James 
Bamford  were  joint  owners  of  another  farm 
adjoining,  called  Stewart's  Bam  Farm.  In 
November  1838,  there  were  negotiations 
between  the  plaintiff  (who  was  a  solicitor) 
and  C.  Bamford,  for  the  sale  to  the  plaintiff 
of  the  mill.  The  terms  of  the  sale  were 
reduced  into  writing  by  the  plaintiff,  and 
submitted  to  Messrs.  E.  &  S.,  the^rendors' 
solicitors,  who  struck  out  some  of  the 
clauses,  as  giving  too  extensive  rights  of 
way  to  the  plaintiff;  in  consecfuence  of 
which  the  negotiation  went  off.  The  treaty 
for  the  purchase  having  been  renewed,  the 
parties  met  on  the  21st  of  December  1838, 
on  which  day  a  contract  for  the  sale  of  the 
premises  was  entered  into,  to  the  following 
effect :  after  reciting  that  C.  Bamford  was 
possessed  of  the  mill,  and  was  interested 
with  the  other  parties  in  the  adjacent  estates, 
it  was  witnessed  that  C.  Bamford  agreed  to 
sell,  and  the  plaintiff  agreed  to  purchase 
the  mill  for  450/.,  and  that  Charles  and 
James  Bamford  and  John  1'aylor  agreed 
to  sell  all  such  land  in  the  Hade's  Farm,  as 
the  plaintiff  might  require  for  "  dams,"  at 
the  rate  of  60/.  per  acre ;  and  Charles  and 
James  Bamford  agreed  to  sell  part  of 
Stewart's  Bam  Farm,  at  the  rate  of  60/. 
per  acre ;  and  C.  B.  covenanted  to  produce 
a  good  title,  and  before  the  29th  of  January 
1889,  upon  the  receipt  of  the  purchase- 
money,  to  execute  a  conveyance ;  and  the 
plaintiff   agreed,  for    the    considerations 


aforesaid,  to  proTlde  a  more  convenient 
watering-place  for  the  farm.  This  agree- 
ment was  executed  by  Charles  and  James 
Bamford,  and  John  Taylor,  and  by  the 
plaintiff,  and  was  attested  by  Chadwick, 
J.  Leach,  and  J.  Lord. 

The  plaintiff  was  allowed  to  take  pos- 
session of  the  property,  and  the  land  that 
he  required  in  Hade's  Farm,  when  com- 
plaints were  made  that  he  was  taking  more 
land  than  was  necessary ;  and  some  corre- 
spondence passed  on  the  subject.  After- 
wards the  abstract  of  the  title  was  delivered 
by  Messrs.  E.  &  S.  on  the  22nd  of  February 
1839.  The  defendants  then  refused  to 
perform  the  agreement,  and  the  present 
bill  for  specific  performance  was  filed  on 
the  18th  of  April  1839.  The  answer  of 
the  defendants  alleged,  that  the  plaintiff 
came  to  the  meeting  of  the  2l8t  of  Decem- 
ber, with  the  draft  agreement  in  his  pocket; 
that  during  the  discussion  he  made  various 
alterations,  by  interlining  it,  and  then  in- 
duced the  parties  to  sign  it.  That  Charles 
Bamford  then  wished  to  take  it  to  his  soli- 
citor, when  the  defendant  exclaimed,  *'  If 
there  is  anything  wrong  in  it  I  will  fi^rfeit 
all  my  property."  That  the  plaintiff  put 
the  agreement  into  his  pocket,  and  took  it 
to  his  own  house.  That  it  was  understood 
by  the  vendors,  that  the  plaintiff  was  only 
to  take  about  half  an  acre  of  land  in  Hade's 
Farm,  and  was  also  to  make  an  embank- 
ment on  some  land  belonging  to  the  plain- 
tiff's brother,  and  grant  a  right  of  road 
thereon  to  the  defendants  from  Hade's 
Farm  to  Stewart's  Barn  Farm,  which  right 
of  road  would  increase  the  value  of  the 
farms  by  the  amount  of  200/. ;  and  they 
insisted  that  the  plaintiff  misread  die 
agreement  to  them,  as  if  it  contained 
such  provisions ;  or,  if  he  did  not  so  mis- 
read it,  he  fraudulently  omitted  them.  It 
appeared,  that  in  the  correspondence  before 
and  aft^r  the  delivery  of  the  abstract,  no 
objection  had  been  taken  by  the  vendors, 
on  thegroundof  the  absence  of  the  embank- 
ment clause,  and  that  such  objection  was 
first  raised  by  the  answer,  and  the  objec- 
tion as  to  quantity  of  land  was  6rst  noticed 
in  a  letter  of  Messrs.  E.  &  S.  to  the 
plaintiff,  on  the  19th  of  Febmary,  in  these 
words :  "  You  stated  you  only  required 
half  an  acre ;  we  hope  you  do  not  mean  to 
take  advantage  of  the  agreement,  for  the 
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purpose  of  taking  more."  On  the  same 
day  the  plaintifT  returned  an  answer,  re- 
pudiating the  idea  as  to  any  limitation  in 
the  quantity ;  and  af^er  that,  the  abstract 
was  delivered  by  Messrs.  E.  &  S.,  to- 
gether with  a  letter  beginning  in  these 
words :  '*  Relying  upon  the  understanding 
between  us,  we  forward  you  the  abstract 
of  title.**  Two  of  the  attesting  witnesses 
to  the  agreement,  Chad  wick  and  Leach, 
examined  on  the  part  of  the  plaintiff,  de- 
posed that  they  were  present  during  the 
whole  time  of  the  meeting,  and  that  no 
proposal  was  made  as  to  the  embankment ; 
and  that  the  land  to  be  taken  in  Hade's 
Farm  was  to  be  so  much  as  Chadwick 
might  consider  requisite  for  the  purposes 
required;  which  Chadwick  then  stated 
would  be  nearly  an  acre.  That  the  con- 
tract was  deliberately  read  over  to  the 
vendors,  who  expressed  themselves  satis- 
fied. Lord,  the  remaining  attesting  wit- 
ness, and  the  tenant  of  the  mill,  examin- 
ed by  the  defendants,  deposed  to  some 
agreement  as  to  the  embankment,  and  also 
that  the  paper  writing  did  not  contain  the 
whole  terms  of  the  contract. 

Mr.  Girdlestone  and  Mr.  K.  Parker^  for 
the  plaintiff. — Assuming  there  was  some- 
thing in  the  case  made  by  the  defendants, 
they  have  precluded  themselves  from  taking 
the  objection.  With  the  knowledge  that 
the  plaintiff  repudiated  the  agreement,  as 
to  the  limitation  of  the  quantity  of  land, 
the  vendor's  solicitor  delivered  the  abstract 
of  title.  No  claim  is  made  as  to  the  em- 
bankment and  right  of  road  prior  to  the 
answer ;  which  proves  that  it  is  an  afler- 
thought.  'i*he  circumstance  of  the  plaintiff 
being  a  solicitor,  and  of  there  being  no  soli- 
citor present  on  the  other  side,  is  no  valid 
objection ;  but  only  imposes  on  the  plaintiff 
more  than  ordinary  care. 

Mr,  Shvpkinsan  and  Mr,  Rogers,  for  the 
defendants. — An  agreement  of  this  de- 
scription cannot  be  enforced.  It  purports 
to  be  attested  by  three  witnesses,  and  is 
filled  with  all  kinds  of  alterations,  none  of 
which  are  noticed  in  the  attestation.  There 
is  nothing  to  shew  that  these  alterations 
were  made  antecedent  to  the  signature. 
The  establishing  of  such  a  contract  would 
let  in  all  kinds  of  fraud.  The  defendants 
swear  that  the  embankment  was  one  of 
the  considerations  for  agreeing  to  sell  to 
the  plaintiff  part  of  the  two  farms,  and 


that  it  would  make  the  farms  worth  200/. 
more ;  and  that  the  plaintiff  read  the  agree- 
ment as  containing  such  a  clause.  Besides, 
it  is  an  agreement  to  sell  certain  property, 
and  Mrs.  Taylor,  who  is  interested  in  that 
property,  is  no  party  to  the  agreement. 
Every  agreement  of  which  specific  per- 
formance is  sought,  should  he  certain  and 
fair  in  all  its  parts—  Underwood  v.  Hithcox 
(1),  Malins  v.  Freeman  (2). 

Mr,  Girdlestone,  in  reply. — It  is  not  a 
good  defence  on  the  part  of  the  vendor,  to 
say,  he  cannot  perform  the  contract,  if  the 
purchaser  is  willing  to  take  what  he  can 
convey.  The  interhneations,  though  not 
attested,  do  not  constitute  a  valid  objection 
per  se, 

[Aldbrson,  B. — That  question  may  be 
referred  to  the  Master,  to  see  if  the  agree- 
ment is  in  a  state  in  which  it  can  be  exe- 
cuted.] 

llie  whole  objection  is,  that  something 
is  omitted.  The  conduct  of  the  vendors 
before  fhe  delivery  of  the  abstract,  rebuts 
that  supposition.  The  Court  must  exer- 
cise its  discretion  in  favour  of  the  plain- 
tiff, unless  the  defendants  can  establish  a 
case  of  circumvention. 

June  SO,  1841.  —  Alderson,  B. — In  a 
question  of  this  kind,  it  is  clear  that  the 
discretion  of  the  Court  is  to  be  judicially 
exercised ;  and,  according  to  the  cases,  if 
the  defendant  can  shew  circumstances  of 
fraud,  misrepresentation,  surprise,  or  mis- 
take, he  does  quite  enough  to  prevent  the 
Court  making  a  decision  against  him,  and 
the  plaintiff  is  left  to  his  action  at  law. 
The  difficulty  is  to  spply  the  principles  to 
the  particular  case.  The  present  agree- 
ment was  not  the  first  between  the  plaintiff 
and  Charles  Bamford.  The  previous  one 
was  repudiated  by  the  legal  advisers  of 
that  defendants,  as  containing  clauses  giving 
too  extensive  rights,  which  it  required  a 
legal  understanding  to  see  the  effect  of. 
The  purchase  went  off ;  but,  subsequently, 
the  parties  entered  into  a  fresh  negotiation, 
and  finally  the  present  agreement  was 
signed  by  the  defendants  without  legal  ad- 
vice, and  it  was  prepared  by  the  plaintiff 
alone.  I  cannot  help  thinking,  particularly 
afler  the  former  agreement  had  gone  off, 

(0  1  Ves.  sen.  279. 

(2)2  Re«n,  25  j  s.  c  6  Law  J.  Hep.  (n.s.)  Chanc. 
133. 
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that  the  plaintiff  should  not  have  suffered 
the  defendants  to  sign,  without  previously 
consulting  their  solicitor.  It  is  true,  that 
the  defendants,  unassisted  by  legal  advice, 
were  competent  to  enter  into  a  binding 
agreement,  yet  they  were  very  likely  un- 
able to  comprehend  the  terms  of  it.  If 
the  other  facts  of  the  case  lead  to  the  notion 
of  mistake,  the  absence  of  a  legal  adviser 
becomes  material.  In  addition,  there  is 
the  remarkable  appearance  of  the  agree- 
ment itself;  the  interlineations,  of  which 
the  attestation  takes  no  notice ;  the  body 
of  the  agreement  is  in  the  writing  of  the 
plaintiff's  clerk  :  all  circumstances  of  con^ 
sideration  in  weighing  the  evidence,  though 
not  per  se  decisive  objections.  The  case  of 
the  defendants  in  their  answer  is,  that  there 
was  an  agreement  to  give  an  embankment 
to  be  made  over  the  land  of  the  plaintiff, 
whereby  the  farms  would  be  of  increased 
value.  The  attesting  witnesses  were  exa- 
mined; there  is  a  discrepancy  in  their 
evidence ;  I  am  not  disposed  to  think  them 
guilty  of  perjury.  There  may  have  been 
words  as  to  the  embankment.  The  reason 
of  the  defendants'  not  mentioning  it  in 
the  subsequent  correspondence,  may  have 
been  because  at  that  time  they  had  no 
doubt  as  to  that,  and  the  only  dispute  then 
was,  as  to  the  quantity  of  land.  The  whole 
difficulty  arose  from  the  absence  of  a  legal 
adviser.  There  are  remarkable  circum- 
stances to  shew  the  want  of  care :  the  de- 
fendants have  agreed  to  convey  land  in 
which  another  person  is  interested,  and  the 
plaintiff  is  said  to  have  agreed  to  grant  a 
road,  which  he  could  not  do  without  the 
consent  of  his  brother.  It  has  been  exe- 
cuted under  such  circumstances  of  mutual 
misapprehension,  that  it  ought  not  to  be 

Bill  dismissed,  nithout  costs. 


SNOWBALL  t^.  DIXON. 


Aldbrson,  B.\ 
June  28,  SO.  J 

Attachment — Irregularity — Return  of  the 
Writ. 

A  writ  returnable  immediately,  means 
immediately  after  the  caption ;  and  the  exe* 
cution  is  not  limited  to  any  particular  time ; 
but,  semble,  it  must  be  witnin  a  reasonable 
time.  An  attachment  issued  before  an  abate' 
ment  of  the  original  causf,  is  revived  by  the 
order  to  revive  the  suit. 


On  the  11th  of  May  1840,  the  plaintiff 
obtained  the  Master's  certificate  of  the 
defendant  Jane  Dixon's  default  in  not 
putting  in  her  examination  to  certain  inter- 
rogatories left  in  his  office.  On  the  1 7th 
of  June,  an  attachment  was  issued  against 
Jane  Dixon,  returnable  immediately,  but 
the  writ  was  not  delivered  out  by  the 
sheriff  till  the  15th  of  January  1841.  The 
capture  was  effected  on  the  29th  of  the 
same  month,  and  the  defendant  lodged  in 
prison.  It  appeared,  that  after  the  issuing 
of  the  attachment,  the  suit  abated,  and  the 
writ  was  executed  after  the  revival  of  the 
suit. 

This  was  a  motion,  that  the  prisoner 
might  be  discharged  on  the  ground  of 
irregularity  in  the  process. 

Mr.  C.  P.  Cooper  and  Mr.  Elderton,  for 
the  motion. — First,  the  attachment  being 
dated  on  the  17th  of  June  1840,  and  being 
returnable  immediately,  could  not  be  exe- 
cuted after  the  last  day  of  the  Michaelmas 
term  following — 1  Smith* s  Chan.  Prac.  126. 
And,  in  this  respect,  the  practice  of  the 
courts  of  common  law,  as  to  writs,  is 
similar  in  principle.  Secondly,  according 
to  the  practice  of  courts  of  equity,  it  is 
incumbent,  that  the  attachment  should 
issue  immediately  after  the  Master*s  certi- 
ficate of  default ;  because,  in  the  interval, 
it  may  happen  that  the  examination  has 
been  put  in— 2  Smith,  129;  2  DanieVs 
Chanc.  Prac.  285.  Thirdly,  the  writ  was 
issued  in  the  original  suit  only.  The 
plaintiff  ought  to  have  sued  out  a  fresh 
writ  in  the  original  and  revived  suit. 

June  30.  —  Aldbrson,  B. — The  first 
objection  taken  was,  that  the  attachment 
was  not  issued  in  due  time  aflet  the  report* 
But  the  order  was  in  due  time,  and  there 
is  no  suggestion  that  the  defendant  has,  as 
yet,  put  in  her  answer.  The  second  ob- 
jection was,  that  the  time  for  executing 
the  writ  was  run  out.  The  writ  was  re- 
turnable immediately :  that  means,  imme- 
diately afler  the  execution  of  the  writ.  I 
cannot  find  any  rule  of  court  limiting  the 
time,  and  I  do  not  think  the  time  was 
unreasonable  under  the  circumstances  of 
this  case.  As  to  the  third  objection,  the 
order  to  revive,  revives  the  attachment. 

Motion  refused,  with  costs. 
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Aldsrson,  B/ 

Dec.  1839. 

Feb.;  April;  I  knight  o.   the   marquis 
May  ;  June ;  f         of  waterford. 

July,  1840. 
Jan.  8,  1841. 

Tuhet — Pleading — Double  Pretcrtplion 
—  Unreasonableness — Presumption^ — Evi" 
dence — Entries  in  Steward! s  Books. 

To  a  bill  by  the  rector  of  F,  for  an  ac* 
count  of  tithes,  against  the  lord  of  the  manor 
ofF.  and  his  tenants,  the  defence  set  up  was, 
thai  the  manor  of  F.  was  situate  in  the  parish 
of  F,  and  that  from  time  immemorial  there 
had  been  payable  and  paid  by  the  owner  of 
the  manor  ofF.  to  the  rector,  the  sttm  of  401. 
annually,  by  two  equal  payments,  at  Lady^ 
day  and  Michaelmtu,  in  lieu  of  all  tithes ; 
and  further,  thai  from  time  immemorial,  the 
owner  of  the  manor  of  F^  **or  his  assigns,*' 
had  been  accustomed  to  have,  and  in  respect 
of  the  sum  so  paid  to  the  rector  ought  to 
have  the  tenth  of  all  titheable  matters  arising 
within  the  manor : — Held,  that  this  was  a 
double  prescription,  the  first  branch  being 
the  assertion  of  an  ordinary  district  modus, 
which,  if  it  could  be  established  m  point  of 
fact,  would  not  be  vitiated  by  the  addition  of 
the  second  branch ;  but  that  the  evidence  in 
this  case  contradicted  the  modus,  the  receipt 
of  tithes  in  kind  by  any  one  being  inconsis" 
tent  with  a  modus  in  lieu  of  tithes. 

Also,  that  it  was  very  doubtful  whether  a 
prescription  for  the  lord  of  the  manor,  or  the 
proprietor  cf  lands,  "  or  his  assigns,**  to  take 
tithes  from  the  terre-tenants,  m  consideration 
of  a  money  payment  to  the  rector,  could  be 
sustained,  (u  none  of  the  cases  had  carried 
the  doctrine  to  that  length;  and  also,  on  the 
ground  of  inconvenience,  as,  in  case  of  alien" 
ation  of  the  tithes  by  the  lord,  the  rector 
might  be  left  without  remedy  for  the  recovery 
of  the  money  payment. 

The  gross  absurdity  of  the  presumed  bar- 
g(un  between  the  church  and  the  lord,  (as 
also  the  rankness  of  a  modus,)  is  not,  strictly 
speaking,  an  objection  in  foint  of  law,  but 
a  circumstance  of  fact,  to  be  used  as  a  crite- 
rion in  judging  of  the  rest  of  the  evidence. 

The  defendant,  in  support  of  his  double 
prescription,  produced  receipts  from  the  rec- 
tors for  this  money  payment,  almost  conti- 
nuously from  1690  to  1822  ;  and  by  tfte 
evidence  in  some  old  suits  byfortner  rectors, 
New  Series,  X.~Excubq.  in  Eq. 


it  was  proved  that  such  a  payment  had  ex- 
isted before  1690.  In  some  of  these  receipts, 
the  payment  was  called  a  "  rnodus  or  saysen," 
in  others  ** customary  rent;"  and  in  some  it 
was  described  as  paid  for  the  estate  of  the 
person  paying  it,  in  the  parish  ofF,  and  in 
Others  for  the  lordship  of  F.  A  great  number 
of  deeds  was  also  produced,  from  1642» 
shewing  that  the  lord  of  the  manor  had  been 
in  the  habit  of  dealing  with  the  tithes  as  his 
inheritance ;  and  it  appeared,  that  the  lord 
had  always  taken  the  tithes  of  the  tnanor^ 
and  the  rectors  had  never  taken  tithes  from 
the  manor,  except  for  a  district  called  C, 
which  was  aliened  by  the  then  lord  in  1640» 
and  had  ever  since  paid  tithes  to  the  rector. 
But  contrii,  it  appeared  from  the  receipts^ 
that  the  periods  of  the  payments  had  varied; 
and  it  was  proved  in  the  old  suits,  that  the 
amount  had  at  times  varied,  and  that  the 
rectors  giving  such  receipts  were  mostly 
under  general  bonds  of  resignation,  and  the 
claim  made  by  the  answer  and  the  evidence 
in  the  earliest  smt,  went  to  all  the  lords  lands 
in  the  parish  ofF: — Held,  that  these  facts, 
coupled  with  the  wording  of  the  receipts,  the 
claim  made  by  the  answer  in  the  earliest 
suit,  and  the  evidence  in  support  thereof,  and 
the  fact  of  the  district  of  C.  paying  tithes 
immetUately  after  its  alienation,  led  to  t/te 
presumption  that  the  40/.  wtu  really  plaid  as 
a  compensation  for  the  tithes  of  the  estate 
of  the  person  paying  it,  however  circum- 
stanced, if  situate  in  the  parish  of  F;  and 
pointed  rather  to  a  lease  continuaUy  renewed 
as  the  origin  of  the  claim ;  and  that  as  the 
prescription  set  up  was  of  a  very  improbable 
nature,  it  required  very  clear  proof  to  sustain 
it,  and  that  consequently  the  account  of  tithes 
ought  to  be  decreed. 

A.  sets  up  a  modus  for  the  manor  of  F,  of 
which  he  alleges  H.  to  be  a  part.  If  H. 
is  proved  not  to  be  a  part  of  the  manor,  still 
the  modus  may  be  good  pro  tanto. 

A  fine  will  not  operate  upon  tithes  while 
they  remain  spiritual. 

Entries  in  a  stewards  book  in  his  favour, 
not  referring  to,  or  necessary  to  explain  en- 
tries against  him,  will  not  be  evidence  of  such 
facts;  even  though,  at  the  end  of  the  account, 
a  balance  is  struck  of  all  the  items,  which 
balance  is  against  the  steward. 

This  was  a  bill  for  an  account  of  tithes 
by  the  rector  of  the  parish  of  Ford,  in  the 
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county  of  Northumberland,  against  the 
Marquis  of  Waterford  and  —  Askew,  and 
their  tenants,  as  owners  and  occupiers  of 
certain  lands  within  the  said  parish.  The 
parish  comprised  two  mlanors,  F6rd  and 
Etal.  The  last  had  always  paid  tithes  in 
kind.  The  lands  out  of  which  the  rector 
claimed  tithes,  were  all  situated  within  the 
manor,  or  reputed  manor,  of  Ford,  which 
contained  about  8,000  acres,  and,  according 
to  the  answer,  was  divided  into  the  several 
districts  of  Crookham,  Kymerston,  Hea- 
therslaw,  Catfordlaw,  and  Ford.  In  16tO, 
Catfordlaw  was  sold  by  the  ancestors  of 
the  Marquis  to  the  owners  of  Etal,  and 
since  that  time  had  always  paid  tithes  in 
kind  to  the  rector. 

The  defence  was  as  follows :  —  That 
the  parish  of  Ford,  mentioned  in  the  said 
bill,  is  a  rectory,  and  comprises  within  its 
bounds  or  precincts  (among  other  lands) 
the  manor  of  Ford,  and  that  the  said  manor 
of  Ford  has  always,  as  the  defendants  be- 
lieve, from  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  contained  with- 
in its  boundaries  upwards  of  8,000  acres 
of  land,  &c.,  and  produces,  as  these  defen- 
dants believe,  an  annual  rental  of  10,000/. 
and  upwards ;  that  the  whole  of  the  said 
8,000  acres  of  land  contained  in  the  said 
manor  of  Ford  has  always  been  from  time 
whereof  the  memory  of  man  is  not  to  the 
contrary,  and  is  now,  situate,  &c.  within 
the  parish  of  Ford ;  and  that  from  time 
whereof  the  memory  of  man  is  not  to  the 
contrary,  there  has  been,  as  these  defendants 
believe,  always  payable  by  the  owner  of  the 
said  manor  of  Ford,  for  the  time  being,  and 
such  owner  for  the  time  being  has,  as  these 
defendants  believe,  always,  until  the  time 
hereinafler  mentioned  in  that  behalf  paid 
in  equal  proportions,  at  two  days  or  times 
in  the  year,  that  is  to  say,  at  Lady-day 
and  Michaelmas- day,  in  each  year,  or  so 
soon  after  as  the  same  was  demanded,  to 
the  parson  of  the  said  parish  of  Ford,  for 
the  time  being,  the  yearly  sum  of  40/.  for 
maintenance  of  divine  service  there,  for 
and  in  lieu  and  contentation  of  all  manner 
of  tithes  arising,  &c.  within  the  said  manor 
of  Ford  ;  and  that  the  owner  of  the  said 
manor  of  Ford,  for  the  time  being,  or  his 
assigns,  has,  as  these  defendants  believe, 
always,  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  used,  in  respect 


of  the  said  yearly  sum  of  40{.  so  paid  to  the 
said  parson  of  the  said  parish,  to  have, 
and  of  right  ought  to  have,  the  tenth  of 
all  manner  of  titheable  things  arising,  &c. 
within  the  said  manor  of  Ford,  or  any  part 
thereof. 

The  evidence  in  support  of  the  defence 
was,  first,  deeds  shewing  dealings  by  the 
lord  with  the  land  and  tithes,  and  with  the 
tithes  alone. 

Kymerston.  2nd  of  July  1624 — Carr, 
lord  of  the  manor,  to  Selby,  mortgage  of  - 
the  tithes  o£  Kymerston ;  several  transfers 
of  that  mortgage.  1670 — bargain  and 
sale  by  John  Carr  and  Sarah,  his  wife»  to 
William  Carr,  of  one-third  part  of  the  tithes 
of  Kymerston.  l(>84—Archbold  to  Bing- 
ham, mortgage  of  tlie  tithes  of  Kymerston. 
9th  of  February  1739 — grant  of  an  an- 
.nuity  charged  on  the  lands  and  tithes  in 
Kymerston.  1751 — indenture  of  fine  of 
tithes  in  Kymerston.  1777  —  lease  and 
release  of  a  moiety  of  the  tithes  in  Kymer- 
ston, to  make  a  tenant  to  the  praecipe  to 
suffer  a  recovery  to  the  use  of  —  Delaval^ 
and  recovery  suffered  in  Easter  term,  1 7 
Geo.  S,  And  various  leases  of  lands  and 
tithes,  and  of  the  tithes  alone,  by  the  suc- 
cessive lords. 

Crookham.  1 633 — Few  to  Archbold  and 
wife,  conveyance  of  the  tithes  of  Crook- 
ham.  9  th  of  October  1657 — grant  of  an 
annuity  to  Banister,  charged  on  land  and 
tithes  in  Crookham.  1743 — Delaval  to 
Wood,  conveyance  of  lands  and  tithes  in 
Crookham.  9th  of  October  1657 — lease 
to  Simpson  and  Nicholson,  of  Crookham 
demesne,  and  all  tithes  belonging  thereto. 
1661— Ratcliffe  to  Nicholson^  lease  of 
lands  in  Broomreigh  and  Fordwood,  with 
the  tithes,  large  and  small^and  all  oblations, 
obventions,  &c.  1685 — agreement  for  a 
lease  of  the  tithes  of  Crookham.  *1700 — 
Blake  and  Carr  to  Young,  lease  of  lands 
and  tithes  in  Crookham.  This  lease  was 
attested  by  Chalmers,  the  rector;  and 
various  other  leases. 

Generally  of  the  manor  of  Ford.  June 
1639 — common  recovery  suffered  by 
Thomas  Carr  and  his  ¥rife,  of  the  manor 
of  Ford,  and  of  all  tithes  in  the  manor  of 
Ford.  January  1756— F.  B.  Delaval  to 
John  Delaval,  demise  of  the  castle  and 
manor  and  tithes  of  Ford.  1761 — F.  B. 
Delaval  and  John  Delaval  to  Thomas  De* 
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laval,  conveyance  of  the  manor  of  Ford 
and  the  tithes.  1761— J.  H.  Delaval  to 
Biscoe,  demise  of  the  lands  and  tithes  of 
Ford.  1771— F.  B.  Delaval  to  J.  H. 
Delaval,  grant  of  an  annuity  of  2,500/. 
out  of  the  manor  and  tithes  of  Ford.  1681 
—Blake  to  Browning,  lease  of  land  and 
tithes  in  Ford.  1694 — lease  of  a  moiety 
of  the  lands  and  tithes  in  Flodden,  Hea- 
therslaw.  1751 — Blake  to  Thompson, 
lease  of  tithes  in  Heatherslaw  and  Flodden ; 
and  many  similar  leases.  2nd  of  May 
1G55 — Carr  to  Radcliffe,  feoffment  of  land 
in  Broomreigh  and  Ford,  with  the  tithes. 

Receipts  by  the  successive  rectors  of 
yearly  and  half-yearly  payments  of  the 
40/.,  in  lieu  of  tithes.  The  successive  in- 
cumbents held  the  living  as  follows  : — 
Selby  to  1616;  Rotherham  to  1631; 
Edminstone  to  1641  ;  Pringle  to  1660; 
Scott  to  1676;  Davidson  to  1689;  Chal- 
mers to  1722;  Marsh  to  1760;  Marsh 
(the  son)  to  1795  ;  Wirkman  to  1811  ; 
James  to  1819;  Knight,  the  present  in- 
cumbent. 

1C90 — "  I,  George  Chalmers,  rector  of 
Ford,  do  grant  me  to  have  received  of  Sir 
Francis  Blake  20/.,  in  full  payment  for  a 
half  year  from  Martinmas,  1689,  to  Whit 
Sunday,  1690,  for  all  manner  of  tithes  for 
the  lordship  of  Ford.  (Signed)  George 
Chalmers."  1694 — Release  by  the  said 
George  Chalmers,  upon  a  settlement  of 
accounts,  wherein  he  owns  himself  fully 
satisfied,  and  acknowledges  his  "  modus 
or  saysen,"  for  Ford  lordship,  and  that  he 
was  fully  satisfied.  1700,  1702,  1704— 
similar  receipts  for  a  two  years'  payment. 
7th  of  October  1730—"  Received  of  F.  B. 
Delaval,  by  the  hands  of  J.  Blenkinsop, 
the  sum  of  20/.,  being  for  half  a  year,  due 
Midsummer,  1729,  as  the  customary  rent 
for  the  tithes  of  his  estate  in  the  parish  of 
Ford,  and  payable  to  me,  as  rector  of  the 
said  parish.  George  Marsh."  April  1761 
—receipt  by  George  Marsh,  jun.,  rector, 
for  20/.,  for  a  half  year's  rent  in  lieu  of 
tithes.  1761 — receipt  of  George  Marsh, 
jim  ,  for  20/.,  for  the  **  ancient  modus," 
&c.  within  the  lordship  of  Ford.  April 
1762 — receipt  for  half  a  year's  payment 
for  the  "  ancient  modus,"  in  the  parish  of 
Fordi  August  1811 — receipt  by  James, 
the  rector,  for  half  a  year's  payment  of  an 
**  ancient  modus,"  which  term  is  kept  up 


in  the  receipts  till  1822,  when  the  present 
rector  refused  any  longer  to  receive  it. 
Certain  bills  from  1722,  shewing  that  the 
lord  had  repaired  the  chancel  of  Ford 
Church,  and  also  receipts  for  the  land-tax, 
church-cess,  and  poor-rate  charged  on  the 
tithes  in  the  hands  of  the  lord. 

The  decree,  bill,  answer,  and  certain 
depositions  in  the  cause  of  Davidson  v. 
BlakCf  which  bill  was  filed  in  1676. 
This  was  a  bill  by  the  rector  of  Ford, 
against  the  lord  and  his  tenants,  for  an 
account  of  tithes,  &c.  and  for  the  can- 
cellation of  a  resignation  bond,  which  the 
rector  had  given  up,  on  the  understanding 
that  it  shoukl  only  be  used  to  enforce  his 
residence,  but  which  had  been  put  in  suit 
upon  the  rector's  demanding  tithes  in  kind. 
The  defendant,  by  his  answer,  admitted 
the  bond,  and  stated  that  it  was  put  in  suit, 
because  the  rector  had  accepted  another 
living  in  Kent,  and  the  defendant  claimed 
a  modus  decimandi  for  all  his  lands  in  the 
parish  of  Ford.  It  appeared  that  the  plain^ 
tiff  did  not  examine  any  witnesses,  and  the 
suit  was  never  brought  to  a  hearing.  . 

Decree,  bill,  answer,  and  depositions 
for  the  defendant  in  Jenkins  v.  Blake, 
The  bill  was  filed  in  1683,  and  the  de- 
cree was  made  in  1686.  The  bill  stated, 
that  the  plaintiff  was  the  owner  of  eight 
and  a  half  farms  in  Crookham  and  Hea- 
therslaw, and  that  Davidson,  the  rector, 
demised  to  him  all  the  tithes  thereon  for 
eleven  years,  at  a  rent  of  261,  per  annum, 
and  that  Davidson  covenanted  for  his  title 
to  the  tithes,  but  that,  notwithstanding, 
Blake  came,  and  with  violence  took  posses- 
sion of  the  tithes.  The  bill  prayed  to 
have  the  lease  confirmed.  Blake,  by  his 
answer,  insisted  upon  the  immemorial 
payment  of  40/.  a  year.  Davidson,  by 
his  answer,  alleged,  that  he  did  not  believe 
there  was  any  modus,  but  denied  that  he 
had  told  the  plaintiff  that  he  had  a  good 
title,  but  he  alleged  that  he  had  told  him 
he  must  struggle  through  as  well  as  he 
could.  Evidence  was  entered  into,  the  cause 
heard,  and  the  bill  dismissed  without  costs. 

The  general  effect  of  the  evidence  on 
the  part  of  the  defendants  was,  that  tithes 
in  kind  had  never  been  taken  by  the  rector, 
but  that  40/.  yearly  was  paid  to  him  by 
the  lord,  who  himself  took  the  tithes,  or 
let  them  out  to  his  tenants  ;  that  Etal  and 
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Catfordlaw,  from  the  time  of  the  purchase 
thereof  by  the  Carrs  of  Etal,  paid  tithes 
in  kind ;  that  6; .  Sd.  was  always  paid  to 
the  lord  for  breaking  ground  in  the  chancel 
of  the  church.  There  was  also  evidence 
of  reputation,  carried  far  back,  that  the 
manor  of  Ford  was  discharged  from  the 
payment  of  tithes  in  kind,  by  the  payment 
of  an  annual  stipend  to  the  rector. 

Terriers — The  terrier  of  1792,  signed 
by  George  Marsh,  the  son,  and  the  church* 
wardens,  described  the  profits  of  the  parson 
to  consist  (among  other  things)  of  the  tithes 
of  the  lordship  of  Etal,  and  of  40/.  for  the 
lordship  of  Ford,  in  lieu  of  tithes,  the  lord 
repairing  the  chancel,  and  of  other  small 
offerings. 

Terrier  of  1 806,  in  similar  terms,  signed 
by  Wirkman,  the  rector,  and  the  church- 
wardens. 

Court  rolls  from  1658,  to  shew  the  ex- 
tent of  the  manor,  the  different  districts  or 
townships,  and  the  names  of  the  successive 
lords,  Carr,  Blake,  Delaval,  and  the  Mar- 
quis of  Waterford.  In  the  court  roll  of 
1658,  the  different  districts  were  enume- 
rated, as  Crookham  West  Field,  Crookham, 
Catfordlaw,  Ford,  Ford  Wood,  Broomreigh, 
Heatherslaw,  and  K3rmerston. 

Deeds  shewing  the  manner  in  which 
Catfordlaw,  part  of  the  manor  of  Ford, 
was  in  1640  conveyed  in  fee,  with  all  the 
tithes,  minerals,  &c.  to  Robert  Carr,  of 
Etal. 

Fine — Final  concord  of  a  fine  levied  in 
Hilary  term,  %  Geo.  d,  by  Sir  F.  B.  Dela- 
val and  his  son,  of  the  rectory  oC  Ford, 
and  of  all  manner  of  tithes,  oblations,  and 
obventions  in  the  parish  of  Ford. 

Steward's  books — The  entries  in  the 
steward's  books  were  then  tendered  by  the 
defendants,  wherein  the  steward,  after 
charging  himself  on  one  side  of  the  book 
with  do7.,  as  received  from  W.  F,  for  the 
com  and  petty  tithes  of  H,  had  made  an 
entry  on  the  opposite  side  of  ISs.^  as  al- 
lowed to  W.  F,  for  the  land-tax  and  poor- 
rate  on  the  said  tithe ;  and  after  various 
receipts  and  allowances  of  the  same  kind, 
had,  at  the  end  of  the  account,  charged 
himself  with  a  balance  of — /. 

The  counsel  for  the  defendants  contend- 
ed, that  as  the  ultimate  balance  being 
against  the  steward,  was  evidence,  so  the 
various  items,  out  of  which  it  arose,  must 


also  be  evidence  as  having  all  that  prob- 
ability that  a  court  of  justice  required,  and 

Stead  V.  HeaUm^  4  Term  Rep.  669. 

'Bullen  V.  Michel^  ft  Price,  413. 

WilliamM  v.  Oeaves^  8  Car.  &  Pay.  592. 

Doe  d.  Lord  Teynham  v.  Ttfler,  6  Bing. 
561 ;  8.  c.  8  Law  J.  Rep.  C.P.  222. 
were  cited. 

Aldersok,  B.<— The  two  items  here 
are  not  connected  by  a  reference  the  one 
to  the  other,  or  by  one  being  necessary  to 
explain  the  other,  but  they  are  simple 
statements  of  two  particular  facts.  Steady. 
Heaton  went  very  far :  both  Lord  Eldoa 
and  the  Court  of  Exchequer  lamented  that 
the  doctrine  had  been  carried  so  far.  I 
should  be  sorry  to  make  a  precedent  for 
carrying  that  doctrine  further.  This  evi- 
dence must  be  rejected. 

The  evidence  adduced  on  the  part  of 
the  plaintiff*,  was  as  follows : — Ancient 
valuations  of  the  rectory,  inconsistent  with 
the  prescription  set  up.  39  Hen.  3.(1257) 
^Inquisitio  post  mortem  of  Isabella  de 
Ford,  stating,  that  ^  she  had,  ^roong  other 
things,  **  the  advowson  of  the  church  of 
Ford,  which  was  worth  60  marks."  Pope 
Nicholas'  taxation  (1291)  of  the  diocese 
of  Durham,  "Ford  Rectory,  180  marks'* 
(86/.  Idf.  4d)  11  Edw.  2,  12th  of  June 
*— A  writ  for  a  new  taxation  arising  out  of 
the  mischief  done  by  the  Scots,  nova  taxa^ 
tio  in  consequence,  and  Ford  returned 
nuUa  bona.  1320 — Mandate  to  collect 
according  to  the  new  taxation.  1322-— 
Documents  directing  a  two  years'  levy. 
1380 — Mandate  for  the  taxation  of  bene- 
fices, and  return,  stating  that,  among  other 
parishes.  Ford  was  unable  to  pay.  1408 — 
Mandate  to  levy  a  certain  sum  for  the 
expenses  of  the  deputies  to  the  council  of 
Pisa,  Rectory  of  Ford  valued  at  20/.  1410 
—Further  mandate.  Ecclesiastical  survey, 
26  Hen.  8.  (1532),  in  which  Ford  is  valued 
"  in  all  profits  at  ^24/."  Parliamentary 
survey  1650,  "the  parish  of  Ford  is  a 
parsonage,  Mr.  J.  Pringle  serveth  the 
cure  there,  and  hath  paid  him  yearly  by 
the  patron  three  score  pounds,  the  parson- 
age being  of  the  value  of  250/.  Secondly, 
documents  relating  to  the  manor  of  Ford, 
in  all  of  which,  tithes  are  never  mentioned. 
Inqmsitio  post  mortem  of  Isabella  de  Ford, 
stoted  above.     12  Edw.  2.  (1318)— Plea 
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of  Mary,  widow  of  WSliam  Heron,  claim- 
ing her  third  turn  to  present  to  the  church 
of  Ford,  in  right  of  her  dower.  14  Edw.  3. 
(1341) — Final  concord  of  fine  sur  droits 
&c.  of  the  manor  and  advowson  of  Ford, 
between  William  de  Middleton,  parson  of 
Ford^  and  William,  son  of  Roger  Herony 
and  Isabella  his  wife.  6  Hen.  6.  (1427) 
— Inquisitio  post  mortem  of  William  Heron, 
finds  that  he  was  seised  of  the  castle  of 
Ford,  and  the  advowson  of  the  church  of 
Ford,  and  two- thirds  of  the  manor.  18 
Hen.  6.  (1440)  —  Amoveas  mantis,  28 
Hen.  8.  (1537) — Inqmskio  post  mortem  of 
William  Heron.  29  Hen.  8. — Extent  on 
the  lands  of  William  Heron,  deceased. 
Thirdly,  documents  shewing  that  Hea- 
therslaw  and  Ford  were  once  separate 
manors.  Entries  34  Hen.  3. — Robert  de 
Muschamp  holds  in  capUe  twenty-four  and 
a  half  places  (manors),  and  among  them, 
are  *'  Ford,  Hethal,  Crucum,  Hederslaw, 
Kymarston ;  and  of  the  same  Robert  de 
Muschamp  holds  Odinell  de  Ford,  Ford, 
Crucum,  Kymarston,  and  Hethal,  for  one 
fee  of  old  feoffbaent;  and  his  heir  Odinell 
the  younger,  holds  Hederslaw  in  frank 
marriage."  Inquisition  on  the  death  of 
Isabella  de  Ford,  (daughter  of  the  said 
Robert  de  Muschamp,)  in  which  she  is 
stated  to  have  the  profits  of  a  beadelry  and 
other  possessions  in  Hederslaw,' held  of 
the  king  m  capUe;  and  also  to  hold  of  W. 
de  H,  Ford,  Crucum,  and  Kymarston,  by 
the  service  of  one  knight,  &c.  Inquisition 
on  the  death  of  William  Heron,  6  Hen.  6. 
(1427),  in  which  he  is  stated  to  have  been 
possessed  of  the  castle  of  Ford,' and  two 
parts  of  the  manor  of  Ford,  the  advowson 
of  Ford,  and  the  hamlet  of  Kymarston, 
and  of  two  parts  (t.  e.  a  moiety)  of  the 
manor  of  Heatherslaw.  Fourthly,  an  old 
registry  from  the  registry  office  of  the 
Bishop  of  Durham,  in  which  was  an  entry 
of  an  order  for  sequestration  of  the  estate 
of  the  late  rector^  for  not  having  done  the 
necessary  repairs  to  the  chancel  of  Ford 
Church.  [This  book  was  objected  to  by 
the  other  side,  in  consequence  of  its  ap- 
pearing by  a  note  in  the  fly*leaf,  that  it 
had  been  removed  from  Durham  during 
the  rebellion  (1650),  and  had  subsequently 
come  into  the  hands  of  Sir  Thomas  Bodley, 
and  by  the  trustees  of  the  Bodleian  Library 
was   restored    to  its    original    keeping.] 


FifUily,  14  Car.  2. — ^Action  under  the  sta- 
tute for  tithes,  by  Scott,  the  rector  of  Ford^ 
against  Sir  Robert  Carr,  of  Etal,  and  judg- 
ment for  the.  plaintiff.  1675 — Release  by 
Scott  to  William  Carr  of  Etal,  Francis 
Blakp,  of  Ford,  and  all  other  the  tenants 
of  Ford,  from  all  demands  in  respect  of 
tithes,  in  consideration  of  500/.  The  tes- 
timony of  W.  Carr,  in  Jenkins  v.  Blahe^ 
that  afler  the  action,  an  agreement  was 
come  to  by  the  deponent  and  Blake  with 
Scott,  for  a  settlement  upon  these  terms, 
that  Scott  should  have  500/.  for  his  arrears 
of  tithes,  and  that  of  that  sum,  he,  William 
Carr,  was  to  contribute  166/.  13f.  4i/.  for 
Etal  and  Catfordlaw;  and  further,  that 
he  had  never  heard  of  a  modus  for  Ford. 
The  evidence  of  Pringle  (rector  till  the 
restoration)  in  the  same  suit,  that  during 
all  the  time  of  his  remembrance,  there 
never  was  any  constant  custom  or  modus 
decmandi  in  the  rectory.  The  will  of 
Edminstone  (1646),  wherein  he  states,  that 
his  stipend  for  serving  the  cure  was  30/.  a 
year,  and  bequeaths  several  years'  arrears 
thereof,  due  to  him,  to  his  niece.  The 
evidence  of  Alexander  Davidson,  (the 
father  of  Davidson,  the  rector  of  Ford,) 
that  he  had  known  the  rectory  of  Ford  for 
forty  years ;  that  no  certain  sum  was  paid, 
but  that  the  lord  oflen  constrained  the 
parson  to  take  what  stipend  he  pleased. 

Mr.  Boteler^  for  the  plaintiff,  shortly 
stated  the  case,  and  relied  upon  the  com- 
mon law  right  of  the  parson. 

The  Solicitor  General^  Mr.  Swanston^ 
and  Mr,  Purvis^  for  the  defendant,  the 
Marquis  of  Waterford. — This  is  not  a 
question  of  the  discharge  of  the  land  from 
tithes,  but  who  is  entiUed  to  them.  The 
case  on  the  part  of  the  .defendant  is  this, 
that  for  a  long  period  of  time,  there  has 
been  a  constant  payment  by  the  lord  of 
Ford,  of  40/.  a  year  to  the  rector,  and  a 
constant  perception  of  tithes  by  the  lord 
of  the  manor.  It  appears,  that  ft*om  1585, 
the  castle  of  Ford  was  thrice  sacked  in  the 
border  wars,  and  so  the  records  were  oflen 
destroyed;  yet  there  still  exists  from  early 
times  a  succession  of  deeds  in  almost 
every  variety  of  form,  in  which  these  tithes, 
either  separately,  or  in  conjunction  vrith 
the  land,  have  been  made  the  subject  of 
fine,  conveyance,   mortgage,  and    lease. 
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Next,  there  are  receipts  from  a  succession 
of  rectors  from  the  year  1690,  for  the  pay- 
ment of  the  annual  stipend,  and  a  percep- 
tion of  the  tithes  of  the  manor  hy  the  lord. 
Inhere  is  also  evidence  that  the  lords  of 
the  manor  repaired  the  chancel  of  the 
church.  All  this  evidence  is  to  he  coupled 
with  the  cause  of  Jenkins  v.  Blake,  which 
was  a  hostile  suit.  The  evidence  in  that 
suit  was  taken  in  1 684,  and  the  fair  result 
of  that  evidence  is,  that  a  speciOc  sum  of 
money  was  paid  time  out  of  mind  to  the 
rector,  though  some  of  the  witnesses  are 
unable  to  speak  to  the  precise  amount. 
Regard  must  be  had  to  the  length  of  time 
covered  by  this  evidence.  The  witnesses 
were  persons  of  great  age ;  they  speak  to 
the  whole  period  of  their  recollection,  and 
also  as  to  the  reputation  in  the  parish,  of 
persons  older  than  themselves ;  thus  carry- 
ing the  custom  at  least  to  the  year  1560. 
No  evidence  was  given  of  a  suspension  of 
these  payments,  or  that  tithes  were  ever 
taken  in  kind  by  the  rector.  Upon  this 
evidence,  that  bill  was  dismissed  in  1 686. 
From  all  these  circumstances,  what  other 
natural  presumption  is  there,  but  that  the 
lord  of  the  manor,  being  the  patron  of  the 
living,  at  some  ancient  period,  being  de- 
sirous of  securing  to  the  parish  the  benefit 
of  a  resident  clergyman,  gave  to  the  rector 
40/.  a  year,  himself  taking  the  tithes  ?  A 
sum  of  money  given  under  such  circum- 
stances, cannot  be  measured  with  an  ordi- 
nary modus.  At  the  time  when  the  bargain 
was  made,  it  might  have  had  no  relation 
to  the  precise  pecuniary  value,  for  men 
were  then  in  the  habit  of  giving  all  their 
property  to  the  church.  Regard  must 
also  be  had  to  the  relation  in  which  the 
parties  stood  to  each  otlier,  and  to  the 
locality,  continually  subject  to  hostile  in- 
cursions, and  to  great  destruction  of  pro- 
perty, often  leaving  the  parson  no  sufficient 
maintenance.  When  this  is  followed  by  a 
long  course  of  enjoyment  on  the  part  of  the 
lord,  marked  by  a  course  of  hostility  on 
the  other  side,  it  would  be  injustice,  if  the 
law  were  not  to  sustain  such  a  claim  as 
this.  The  terms  of  the  receipts  given  by 
the  rectors,  are  ambiguous.  The  sum  is 
sometimes  called  "a  modus,"  sometimes 
**  customary  rent,"  but  in  point  of  fact,  the 
40/.  is  the  purchase-money  for  the  tithes, 
which  do  not  now  belong  to  the  rector, 


but  to  the  lord.  The  claim,  upon  tfie  pre- 
sent record,  is  the  same  as  that  in  Pigoi  v. 
Heron  {I),  A  distinction  is  taken  in  that 
case  between  tenths  and  tithes:  when  paid 
to  a  layman,  they  are  called  tenths,  or  the 
tenth  garb ;  when  paid  to  an  ecclesiastical 
person,  tithes. 

[Alderson,  B. — Tlie  decision  there  n 
simply,  that  a  modus  decimawU  for  the 
whole  of  a  manor  is  good.] 

The  inference  from  that  case  is,  that 
the  lord  of  a  manor  may,  by  prescription, 
in  consideration  of  an  annual  payment  to 
the  rector,  be  entitled  to  the  tithes  in  kind. 
Pi^ot  V.  Sympson  (2)  is  very  applicable  to 
the  present  case,  for  it  is  there  said  to  be 
a  reasonable  prescription. 

[Alderson, ,B. — How  can  you  prescribe 
to  take  the  tenth  sheaf,  when  you  have  a 
right  to  the  whole  ?  Unless  the  lord  has 
them  as  **  tithes,"  he  has  nothing.} 

The  principle  of  the  last  case  was  re- 
cognized in — 

The  Bishop  of  Winchester's  case,  t  Rep. 
45;  s;  c,  as  Wright  v.   Wright^  1 
Eag.  &  You.  119  ;  and  in — 
Dykes  v.  Thompson,  1  Wood,  513 ;  s.  c. 
1  Eag.  &  You.  692 ; 
which  case  establishes  the  validity  of  the 
transaction,  whether  a  modus  or  not ;  and 
the  decree  there  was,  that  the  lord  of  the 
manor  was  entitled  to  the  tithes. 

[Alderson,  B. — As  between  you  and 
the  rector,  it  is  a  mere  modus,  but  in  order 
to  reconcile  the  evidence,  recourse  must 
be  had  to  prescription:  and  there  is  the 
difficulty.] 

Before  the  disabling  statutes,   it  was 
competent  to  the  rector  to  make  such  a 
bargain  with  the  lord.     There  being  then 
a  probability  of  legal  origin,   the   Court 
will  make  every  presumption  in  favour  of 
the  lord's  title,  there  being  no  evidence  of 
perception  of  tithes  by  the  rector,  but,  on 
the  contrary,  a  long  course  of  enjoyment 
by  the  lord — Scott  v.  Airey  (S),  where  the 
distinction  is  taken  between  mere  non-pay- 
ment, and  a  pernancy  of  tithes  by  the  lord. 
StrtUt  V.  Baker,  2  Ves.  jun.  625. 
Wiliiams  v.  Bacon,  S  Eag.  &  You.  1 105. 
Bacon  v.  Wiliiams,  S  Russ.  525. 


(1)  Cro.  Elia.  599 ;  8.  c  1  Eag.  &  Yoa.  135. 

(2)  1  Eag.  &  You.  148. 

(3)  t  Ibid.  34t. 
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Norbury  ▼•  Meade,  S  Bligh,  211,  and 
the  observations  of  Lords  Redesdale 
and  Eldon,  in  pp.  240,  254. 

[Alderson,  B. — Scott  V.  Airey  was  a 
question  as  to  a  '*  portion"  of  tithes.  Now 
that  I  understand  to  be  where  the  tithes 
did  not  belong  to  the  church,  but  to  3ome 
particular  person,  that  is,  they  never  were 
in  the  church.] 

[Mr.  Boteler.—That  is  Lord  Coke's 
definition.] 

[Alderson,  B. — Wherever  no  tithe  has 
been  paid,  I  will  presume  no  tithe  to  be 
due ;  but  here  is  a  payment  in  lieu  of  tithe.] 

That  sum  was  die  consideration  money 
for  the  purchase  of  the  tithe ;  and  such 
purchase  might  have  taken  place»  as  sup* 
posed  by  Willes,  J.  in  Musgrave  v.  Cave 
(4).  Suppose  a  spiritual  person  lord  of  a 
manor,  and  before  the  time  of  legal  me* 
xnory,  to  have  been  in  the  habit  of  granting 
away  the  lands,  reserving  the  tithes,  and 
aflerwards  to  grant  the  lands,  reserving  a 
rent  of  40/.  a  year :  the  tithes  would  pass 
to  the  grantee,  as  appurtenant  to  the  manor. 
The  evidence  of  usage  goes  very  far  back. 
In  1 624,  there  is  a  mortgage  of  the  tithes 
alone  of  Kymerston,  and  the  mortgagee  in 
that  case  must  have  had  evidence  of  a  long 
course  of  enjoyment  by  the  lord,  before 
he  would  have  lent  his  money  upon  them. 
The  usage  so  evidenced,  is  confirmed  by 
the  decree  of  1688;  and  under  the  faith  of 
that  decree,  the  Askews  in  1760  and  1768, 
purchased  part  of  the  property  in  the 
manor,  together  with  the  tithes ;  and  in  the 
conveyance,  the  covenant  of  indemnity  is 
not  against  the  acts  of  the  rectors  of  Ford, 
but  only  against  the  acts  of  the  vendors, 
and  those  claiming  under  them,  and  against 
default  in  payment  of  the  40/.  to  the  rec- 
tors. 

[Alderson,  B. — They  seem  by  that  to 
have  thought,  that  if  the  stipend  was  not 
paid,  the  rector's  right  to  tithes  would  re- 
vive, and  that  is  inconsistent  with  your 
notion  of  a  grant.] 

But  even  if  the  Court  should  be  adverse 
on  the  previous  point,  the  rector  is  still 
bound  by  the  fines  of  the  2  Geo.  3.  and 
1 1  Geo.  a.  We  submit,  that  the  fine  would 
take  effect  against  the  rector,  subject  to 
his  right  of  entry,  within  dye  years  ;  if  he 

(4)  Willes,  326. 


omitted  to  enter  within  the  time,  he  would 
be  personally  barred ;  but  his  successor 
would  not,  except  he  also  suffered  the  time 
to  elapse. 

1  Prest.  on  Conv.  235. 

2  Plomden,  538. 

Runcorn  v.  Doe,  5  B.  &  C.  696  ;  s.  c. 
4  Law  J.  Rep.  K.B.  281. 
The  defence  set  up  here,  is  a  modus,  cou- 
pled with  the  fact  of  taking  the  tithe. 
In  such  a  defence,  none  of  the  cases  have 
decreed  tithes,  and  in  nearly  the  whole, 
has  a  trial  been  refused.  In  bacon  v.  Wil- 
liams, a  trial  was  directed.  In  the  case  of 
a  simple  modus,  the  Court  will  be  guided 
by  considerations  as  to  length  of  time  in 
sending  the  case  to  a  trial. 

Chapman  v.  Smith,  2  Bag.  &  You.  141. 

Jee  V.  Hockley,  3  ibid.  817. 

Bree  v.  Beck,  1  You.  211. 

Dent  V.  Rob,  1  You.  &  Col.  1. 
In  Berney  v.  Harvey  (5),  Lord  Eldon,  taking 
a  distinction  between  a  defence  de  non  de^ 
cimandot  and  pernancy  of  tithes  by  a  lay- 
man, observes,  that  where  there  was  no 
other  proof  but  pernancy  for  a  great  length 
of  time,  yet  there  should  be  a  presumption 
of  a  legal  origin  of  title,  that  a  mere  re- 
tainer unexplained,  would  not  raise  the 
presumption  of  title,  and  the  case  would 
not  be  sent  to  law ;  but  if  it  appeared  that 
the  defendant  had  lands  that  had  never 
paid  tithes,  it  was  a  good  ground  for  send- 
ing it  to  law.  In  Hughes  v.  Davies  (6), 
the  bill  was  retained  for  twelve  months, 
to  give  the  plaintiff  an  opportunity  of  try- 
ing his  right  at  law.  In  Bacon  v.  nilliams, 
the  feeling  of  Lord  Lyndhurst  was,  that  it 
was  a  pure  legal  question.  It  is  contended, 
therefore,  that  the  utmost  relief  the  plain- 
tiff will  have  from  the  Court  is,  that  he 
shall  have  liberty  to  proceed  at  law. 

Mr,  Girdlestone,  for  the  defendants,  the 
Askews. — The  claim  of  these  defendants 
is,  to  take  the  tithes  of  their  lands  in  the 
manor  of  Ford,  as  a  lay  fee,  separate  and 
distinct  firom  the  lands  themsevles,  un- 
der a  title  which  was  derived  from  an 
ancient  grant  by  the  rectors,  not,  indeed, 
produced  or  proved  in  evidence,  but  to 
be  presumed  from  the  great  lapse  of  time 
and  the  mode  of  dealing  with  the  tithes ; 

(5)  17  Vea.119. 

(6)  5  Sim.  331. 
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that  gprant  being  made  in  consideration  of 
a  payment  by  the  lord  of  the  manor  to  the 
rector,  of  an  annual  sum  of  40/.  These 
defendants  are  purchasers  of  the  tithes  from 
the  ancestors  of  the  Marquis  of  Waterford, 
for  valuable  consideration.  The  Court 
cannot  presume  that  a  lease  was  the  origin 
of  the  modus  set  up,  for  that  supposes  a 
succession  of  leases,  of  which  there  is  no 
evidence,  and  also  that  each  successive 
incumbent  was  in  a  state  of  ignorance  and 
mistake.  The  Court,  if  possible,  as  the 
lords  of  the  manor  have  always  treated 
the  tithes  as  an  estate  of  inheritance, 
will  make  a  supposition  in  favour  of  a 
lawful  origin.  Generally  speaking,  a  lay- 
man cannot  prescribe  for  tithes,  unless  he 
bases  his  title  on  some  grant  from  a  spiritual 
person  subsequent  to  the  time  of  legal 
memory;  but  even  antecedently  to  the 
time  of  legal  memory,  he  might  do  what 
he  pleased  with  his  tithes — Slade  v.  Drake 
(7).  The  principle  holds,  whether  it  is 
considered  as  the  right  of  the  lord  simply 
to  be  discharged  of  tithes,  or  whether  he 
claims  the  right  to  hold  the  tithes,  as  a 
distinct  inheritance  from  the  land.  In  the 
last  supposed  case,  there  will  be  no  merger, 
for  tithes  are  spiritual,  and  cannot  be  par- 
cel of  a  manon 

Sherwood  v.  Winchcomhe,  1  Gwill.  1 64 ; 

8.  c.  1  Eag.  &  You.  106. 
The  Bishop  of  Winchester's  case,  ibid. 

167;  and  Lord  Coke's  argument, 

p.  181. 
This  doctrine  is  confirmed  by — 
Philips  V.  Prytherick,  3  GwUl.  1125. 
Pigot  V.  Sympson,  (supra). 

In  such  a  case,  great  weight  has  always 
been  given  to  lapse  of  time.  See  the  judg- 
ment of  Macdontdd,  C.B.,  m  A  thins  v.  Lord 
WiUoughhy  de  Brooke  (8),  and  the  observa- 
tions of  the  Lord  Chancellor  in  fVvnniatt 
V.  Lindow  (9).  What  is  the  probability  of 
the  evidence  ?  There  are  receipts  of  the 
successive  rectors  for  the  stipend  of  40/.9 
from  1690  to  182db  The  little  variations 
in  the  forms  of  those  receipts,  are  imma- 
terial— Chapman  v.  Smith  {10).  During 
that  time,  there  is  positive  proof  that  no 

(7)  Hob.  297. 

(8)  2  An8t.397. 

(9)  B  Law  J.  Rep.  (if.8.)  Chiinc.  1«1. 

(10)  S  Ves.  aen.  606. 


tithes  were  paid  to  the  rector,  and  proof 
that  tithes  were  paid  to  the  lord  up  to  the 
time  when  Pallingsbonrne  was  sold  to 
these  defendants.  The  fines  are,  at  all 
events,  a  good  answer  to  the  present 
plaintiff's  claim,  and  need  not  be  pleaded 
'^Davies  v.  Lowndes  (11). 

Mr.  Boteler,  Mr.  Simpkinson,  and  Mr. 
Lowndes^  for  the  plaintiff. — Before  entering 
on  the  merits  of  the  case,  there  are  some 
preliminary  objections  as  to  the  manner 
in  which  the  prescription  is  stated.  First, 
that  it  is  not  warranted  by  the  cases  cited; 
secondly,  that  the  whole  recompense  to 
the  rector  is  not  statecl  as  it  ought  to  be ; 
thirdly,  that  the  discharge  from  tithes  is 
stated  too  largely ;  and,  from  the  whole  of 
the  evidence,  it  is  not  possible  that  any 
such  prescription  could  have  existed  for 
three  centuries ;  and,  that  the  prescription 
had  its  origin  in  oppressive  conduct  on  the 
part  of  the  lord.  As  to  the  first  point — 
the  defence  set  up  in  the  cases  cited,  was, 
that  "the  lord  of  the  manor,  or  those 
whose  estate  he  hath^  have  taken  the  tithes  ;** 
here,  it  is  the  lord  of  the  manor  or  his 
"  assigns."  The  defendants  rest  their  case 
on  the  lord's  power  of  assignment.  This 
is  a  substantial  variance.  The  cases  esta- 
blish this — that  the  lord  of  a  manor  may 
prescribe  to  pay  an  annual  sum  in  satis- 
faction of  tithes,  and  that  he^  and  all  who 
have  his  estate,  are  entitled  to  receive  the 
tenth  garb  of  the  manor ;  and  the  cases 
also  establish,  that  whether  it  is  called 
tenth  garb  or  tithe,  in  either  case  it  is 
something  that  may  exist  in  the  hands  of 
the  lord,  even  as  arising  out  of  his  own 
lands.  In  Pigot  v.  Heron^  Lord  Coke 
distinctly  considers  it  to  be  tithe,  and  that 
it  may  be  sued  for  in  the  spiritual  court ; 
and  in  the  explanation  given  in  Pigct  v. 
Sympson^  it  is  said  to  be  *'  a  reasonable 
prescription,"  for  he  had  them  before  by 
retainer,  and  now  he  has  them  in  per- 
nancy. This  is  a  strong  argument,  that 
the  tithe  remained  spiritual:  how  else 
could  they  be  sued  for  in  the  spiritual 
court  ?  If  not  spiritual,  they  would  have 
merged  in  the  ownership.  If  not  spiritual, 
they  could  only  be  the  subject  of  an  action 
in  the  temporal  courts — Degge,  part  t^ 

(11)  1  Biog.  N.C.  597;  8.  e.  4  Law  J.  Rap. 
(k.8.)  C  J>.  915, 
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c.  16,  Dykes  v.  Thompson,  Phillips  v.  Pry^ 
therick,  in  none  of  the  deeds  is  anything 
else  conveyed,  except  under  the  name  of 
tithes.  If  they  are  toen  spiritual,  this  dif- 
ficulty arises :  suppose  the  lord  parts  with 
thetn  ;  they  become  tithes  in  gross.  That 
is  a  fatal  objection.  They  assert  in  the 
defence  a  right  to  sever  them.  A  layman 
cannot  prescribe  for  tithes  in  gross.  In 
such  a  case,  what  is  the  rector's  remedy 
for  the  40/.  ?  He  would  be  in  a  worse 
situation  under  this  prescription  than  un- 
der that  warranted  by  the  cases.  He  could 
not  distrain  upon  the  tithe,  for  the  lord 
has  parted  with  it.  Again,  the  prescription 
is  said  to.  be  in  lieu  of  all  tithes,  but  the 
terriers  and  other  evidence  speak  of  the 
parson  as  entitled  to  certain  small  tithes 
and  offerings.  Again,  the  whole  recom- 
pense is  not  stated,  for  part  of  the  recom- 
pense to  the  rector  is,  that  the  lord  should 
repair  the  chancel.  As  to  the  general  merits 
of  the  case,  the  plaintiff  produces  various 
ancient  documents,  open  to  no  suspicion, 
inconsistent  with  the  usage  asserted  ;  and 
also,  during  the  proceedings  in  th^  time 
of  Car.  2.  and  Jac.  2,  and  during  this  long 
acquiescence,  as  it  is  called,  a  series  of 
oppressions  ^n  the  part  of  the  lord  and  his 
agents,  that  will  make  it  impossible  for  the 
Court  to  sustain  this  prescription.  First, 
they  produce  an  ancient  valuation  of  the 
church  of  Ford,  wholly  at  variance  with 
the  theory  of  the  other  side,  and  shewing 
that  the  rector  was  wholly  without  this 
pretended  payment  during  the  incursions 
of  the  Scots  ;  for  all  the  ancient  taxations 
of  benefices  from  the  time  of  Edw.  2,  in- 
cluded payments  in  lieu  of  tithes,  as  well 
as  tithes  themselves,  and  yet  Ford  is  re- 
turned nulUfbona,  or  as  too  impoverished 
to  pay.  In  the  ecclesiastical  survey.  Ford 
is  valued  in  all  profits  at  24/.  In  the  par- 
liamentary survey,  the  lord  is  stated  to 
pay  the  rector  three  score  pounds.  Second- 
ly, all  the  old  documents  relating  to  the 
value  of  the  manor,  the  inquisitions,  ex- 
tents, &c.,  though  they  speak  of  the  ad- 
yowson  and  rectory,  never  mention  the 
tithes  of  Ford  as  parcel  of  the  inheritance 
or  as  appurtenant  to  the  manor.  Thirdly, 
documents  are  produced  to  shew  that 
Heatherslaw  and  Ford  were  once  separate 
manors.  In  tKe  entry  in  the  34  Hen.  3, 
R.  de  Muschamp  is  stated  to  hold  twenty- 
New  Series,  X.-~Excheq.  in  Bq. 


four  and  a  half  places  in  capite,  and  among 
them  are  enumerated  Ford,  Hederslaw, 
&c.  In  the  inquisition  upon  the  death  of 
Isabella  de  Ford,  the  terms  on  which  He- 
derslaw is  spoken  of,  import  a  manor. 
In  the  inquisition  upon  the  death  of  W. 
Heron  (1427),  Ford  and  Heatherslaw  are 
expressly  mentioned  as  two  distinct 
manors.  The  evidence  for  the  prescription 
in  Heatherslaw,  is  as  good  as  for  any 
other  part  of  the  manor ;  if  it  fails  for 
Heatherslaw,  it  must  fail  for  all  the  rest. 
Lastly,  the  long  usage  so  much  insisted 
upon,  must  be  taken  with  all  the  circum- 
stances of  the  case  :  that  the  lords  of  the 
manor  of  Ford  were  also  the  patrons  of  the 
living  ;  that  the  rectors  were  in  a  depen- 
dent situation  from  the  time  of  Rotherham 
(1616),  and  under  general  bonds  of  resig- 
nation, particularly  Marsh  and  Wirkman, 
.who  signed  the  terriers  of  1792  and  1806. 
The  studied  care  with  which  the  receipts 
from  the  rectors  were  prepared,  sometimes 
signed  by  three  or  four  witnesses,  some- 
times in  the  shape  of  deeds,  releases,  &c., 
and  stated  to  be  given  after  "the  most 
strict  inquiry,"  all  shew  a  design  of  manu- 
facturing evidence,  and  will  prove  too 
much.  Some  of  the  receipts,  as  also  some 
of  the  evidence,  speak  of  the  modus  as 
paid  for  the  parish  of  Ford,  evidently 
pointing  to  the  lease  as  the  origin  of  the 
custom.  The  effect  of  the  evidence  is  to 
shew,  that  everything  in  the  ancient  history 
of  the  parish  is  at  variance  with  the  pre- 
scription set  up;  and  it  is  shewn  that  no 
prescription,  for  any  definite  sum,  existed 
for  three  centuries  from  the  time  of  legal 
memory.  In  Davidson's  time,  no  such 
prescription  prevailed,  but  the  40/.  was 
forced  upon  him  by  a  general  bond  of 
resignation.  In  Davidson  v.  Blake  the  de- 
fendant, by  his  answer,  alleged  that  the 
bond  was  taken  to  enforce  residence,  and 
was  only  put  in  suit  upon  the  plaintiff's 
accepting  the  living  of  Lewisham.  But 
the  conduct  of  Blake  shewed,  that  that 
was  not  the  case ;  for  as  soon  as  the  ques- 
tion of  tithe  was  settled,  Davidson  was 
allowed  to  hold  both  livings  to  the  time  of 
his  death,  as  appears  from  the  books  of 
the  First  Fruits  Office.  Up  to  the  time 
of  Davidson  there  is  no  pretence  for  say- 
ing, that  there  was  any  regular  sum  paid 
to  the  rectors,^  as  a  modus,  but  quite  the 

K 


6G 


EXCHEQUER  IN  EQUITY. 


contrary ;  and  he  received  the  stipend  in 
order  that  he  might  be  enabled  to  hold  the 
two  livings;  and  it  appears  also,  at  the 
termination  of  that  suit  he  gave  a  bond 
to  Blake,  in  a  penalty  of  2,000/.,  to  ob- 
serve certain  articles  of  agreement,  which 
cannot  now  be  found.  In  Jenkins  v. 
Blake  the  bill  was  dismissed,  without  costs, 
and  probably  on  the  ground  of  main- 
tenance, for  Davidson,  in  his  answer,  al- 
leges that  the  lease  was  made  to  Jenkins 
during  the  pendency  of  the  first  suit,  and 
that  he  had  told  Jenkins,  at  the  time,  that 
he;  Jenkins,  must  struggle  through  it  as 
he  best  could.  The  evidence  for  the  de- 
fendant, in  the  first  old  suit,  goes  to  the 
discharge  of  all  the  lands  in  the  parish  of 
Ford ;  in  the  second  answer,  it  is  of  all 
the  demesne  lands  of  Ford ;  and  iii  this 
case,  it  is  for  the  lordship  of  Ford.  It 
appears,  also,  from  the  documents  brought 
to  light  by  the  bill  of  discovery,  that  there 
was  to  have  been  a  friendly  tithe  suit 
instituted  by  Marsh  the  elder  (who  was  at 
that  time  negotiating  with  the  lord  for  his 
son  s  succession  to  the  living).  The  bill 
was  filed,  and  the  answer  was  prepared  by 
the  same  solicitor,  but  Marsh  the  elder 
died  before  the  answer  was  sworn.  On 
the  induction  of  Marsh  the  son,  a  general 
bond  of  resignation  is  taken,  and  he  is 
made  to  write  a  letter  to  the  solicitor  of 
the  then  lord,  in  these  terms, — "  Sir, — 
After  having  properly  informed  myself  of 
the  facts,  with  respect  to  the  living  of  Ford, 
I  do  hereby  declare,  that  after  the  most 
strict  inquiry,  I  find  that,  by  way  of  a 
modus,  4()/.  a  year  has  been  paid  to  the 
rector  of  Ford  in  lieu  of  tithes.  My  father 
never  received  a  larger  sum,  nor  indeed 
any  other  for  thirty-eight  years,  and  I 
have  seen  Dr.  Chalmers's  receipts  for  the 
same  sum,  as  a  modus."  Under  these  . 
circumstances,  the  acquiescence  of  the 
rectors  is  worth  nothing.  That  the  sum 
paid  was  not  always  the  same,  is  evident 
also  from  the  will  of  Edminstone,  where 
he  mentions  his  stipend  as  30/.  a  year, 
and  bequeaths  the  arrears  to  his  niece; 
and  the  evidence  of  Alexander  Davidson, 
the  father  of  the  rector,  that  there  was  no 
certain  modus,  but  that  the  lord  dft^ntimes 
constrained  the  rector  to  take  what  stipend 
he  pleased.  But  when  the  pressure  of  the 
lord  is  taken  off  the  rector,  what  is  the 


state  of  things  ?  In  the  time  of  the  Com- 
monwealth, Pringle  receives  60/.  Scott, 
his  successor,  being  under  no  bond  of 
resignation,  brings  his  action  for  tithes 
against  the  owners  of  Ford  and  Etal,  and  re- 
ceives 5001,  as  the  arrears  of  his  tithes,  and 
releases  the  lords  and  the  tenants.  Again, 
Catfordlaw,  en  its  separation  (the  tithe 
payer  being  no  longer  the  patron),  imme- 
diately pays  tithes  in  kind,  though  it  has 
been  said  to  have  been  sold  with  the  tithes. 
The  deeds,  so  much  relied  upon  as  dealing 
with  the  tithes,  are  mostly  family  deeds. 
In  1768,  Askew  was  to  have  purchased 
the  tithes  of  Mardon,  as  well  as  the  tithes  of 
Pallingsburn,  but  he  refuses  them  himself, 
doubting  whether  the  lord  could  make  a 
good  tide  to  them.  As  to  the  fines,  the 
32  Hen.  8.  relates  only  to  tithes,  which 
belonged  to  the  suppressed  monasteries, 
that  is,  tithes  which  were  made  lay  4ees  by 
the  statute  of  the  preceding  year ;  for  it 
is  expressly-  said,  that  all  others  should 
take  their  remedy  in  the  spiritual  court. 
As  there  is  no  contradiction  in  the  parol 
evidence,  and  the  cause  depends  mainly 
upon  the  interpretation  of  old  documents 
and  suits  in  Chancery,  the  Court  will  not 
judge  this  a  fit  case  to  go  before  a  jury. 

The  Solicitor  General,  in  reply. — The 
prescription,  as  laid  in  this  case,  consists 
of  two  parts :  fir^t,  a  discharge  from 
tithes,  as  against  the  church ;  and  secondly, 
a  right  in  the  lord,  in  regard  of  the  com- 
pensation paid  to  the  rector  to  take  the 
tithes  from  the  tenants  of  the  manor.  The 
modus  is  good  against  the  church,  because 
a  proper  compensation  is  paid  to  the  rector, 
and  the  payment  of  the  modus,  and  the 
perception  of  tlie  tithes,  are  averred  to  be 
from  time  immemorial ;  but  tliis  first brandi 
of  the  prescription  is  quite  independent  of 
the  other.  Now,  the  cases  recognise  claims 
precisely  similar  to  the  present,  as  w^ 
alleged  as  the  holding  of  tithes  in  gross. 
Before  the  time  of  legal  memory,  and 
before  the  disabling  statutes,  the  claim  of 
the  lord  might  have  been  acquired  either 
by  agreement  upon  good  consideration  or 
by  alienation  with  the  concurrence  of  the 
proper  parties.  That  is  laid  down  in  Pigoi 
V.  Heron,  and  is  clear  from  the  argument 
of  Moore  in  diat  case.  Speaking  of  the 
first  prescription,  he  says  it  is  reasonal^, 
**  for  it  may  be  intended,  that  when  this 
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manner  of  tithing  began,  all  the  lands  of 
the  manor  were  in  the  hands  of  the  lord 
in  demesne,  before  the  grant  of  any  free- 
holds or  copyholds,"  &c.     So  in  this  case, 
in  the  time  of  Robert  de  Muschamp,  owner 
of  the  manor  of  Ford  and  of  the  lands, 
such  arran<^ement  may    well   have   been 
made,  and  indeed,  from  the  locality,  pro- 
bably was  made.     Now,  in  the  same  case, 
it  is  said,  that  the  secqnd  prescription  is 
not  material — that  is,  to  the  plaintiff;  but 
when  it  is  said,  in  that  case,  that  a  layman 
cannot  prescribe  for  tithes,  it  is  meant  that 
he  must  shew  special  matter,  that  is,  how 
he  became  connected  with  them,  and  that 
the  church  has  received  valuable  consider- 
ation.    In   Pigot  V.  Sympsorif   the   same 
objection  was  taken,  but  the  Court  said,  it 
was  a'  reasonable  prescription,  for  when 
the  lord  had  all  the  lands  in  his  hands,  he 
had  the  tithes  by  retainer,  and  when  he 
gave  the  tenancy,  he  had  them  by  per- 
nancy.   It  is  not,  then,  till  the  lord  grants 
out  the  lands  that  he  acquires  a  right  to 
the  tenths  ;  and  in  case  of  such  a  grant, 
the  reservation-  will   operate  rather  as  a 
new  grant,  by  reason  of  the  tithes  not 
having  had  strictly  a  separate  existence 
before.     From  these  two  cases  it  is  clear, 
that  the  two  prescriptions  are  separate,  and 
that  the  tithes,  under  the  word  "tenths," 
pass  under  the  word  "hereditaments ;"  and 
that  the  latter  prescription  does  not  at  all 
aflfect  the  validity  of  the  former.   This  doc- 
trine is  confirmed  by  Dykes  v.  Thompson^ 
Wright  V.  IVrigktf  Phillips  v.  Prytherick. 
Bat  the  fine  is  a  good  bar  to  the  plaintiff 
personally :  and  it  is  no  answer  to  say,  that 
the  plaintiff  did  not  know  his  rights.    The 
defendant  received  the  tithes  under  a  title 
adverse  to  the  parson.    Therefore  the  fine 
is  a  good  bar,  if  tithes  are  the  subject  of  a 
fine.  The  object  of  a  fine  is  to  quiet  doubtful 
titles.    But  it  is  said,  that  a  fine  could  npt 
be  levied  of  tithes.    Before  the  18  Edw.  5, 
a  layman  could  sue  for  tithes  in  the  tem- 
poral courts.     That  power  was  restored 
by  the  32  Hen.  8,  Selden^  c.  14.  s.  5;  and 
the  operation  of  the  last  statute  is  not  con- 
fined to  the  tithes  of  the  suppressed  mo- 
nasteries, but  its  effect  is  to  revive  the  old 
common  law.  In  Pigot  v.  Sympson^  it  was 
held,  that  the  plaintiff  could  sue  either  in 
the  temporal  or  spiritual  court,  and  yet  the 
tithes  claimed  were  not  derived  from  a 


suppressed  monastery.     But  the  doctrine 
is  expressly  laid  down  in  Ridley  v.  Storey 
(12).     The  reason  of  the  passing  of  the 
3S  Hen.  8.  might  have  been  as  stated  by 
the  other  side ;  but  that  at  most  is  no  argu- 
ment that  its  operation  is  limited  to  the 
tithes  of  the  suppressed  monasteries.     If 
then  the  common  law  remedy  was  revived, 
the  effect  of  a  fine  and  non-claim  against  a 
rector  will  be,  that  where  adverse  posses- 
sion is  submitted  to  for  five  years,  eccle- 
siastical persons  are  as  much  bound  in 
regard  to  their  ecclesiastical  right  as  any 
layman — Shep,  Touch,  p.  2£,  1  Pres.  Conv. 
p.  235,  where  the  authorities  are  collected 
and   commented   upon.     The  instant  the 
plaintiff  received  the  40/.  in  lieu  of  tithes, 
the  operation  of  the  fine  began  as  against 
him.     But,  if  the  fine  should  not  be  con- 
clusive, still  there  is  no  evidence  of  the 
parson  having  received  tithes  for  300  years ; 
and  there  is  evidence  of  the  lord'«  right 
and   enjoyment,  evidence  of   reputation, 
and   that  carried  back  to  the   middle  of 
the  16th  century.     This,  coupled  with  the 
deeds,  and  especially  the  earliest  mort- 
gage produced  ( 1 624),  makes  a  strong  case 
in  the  defendant's  favour.     For  the  mort- 
gagee at  that  time  must  have  required  good 
proof  of  the  lord's  title,  before  he  would 
lend  his    money  on   the  security  of  the 
tithes  alone.     But  in  16G3,  Scott  brings 
his  action  for  tithes,  and  recovers  a  verdict. 
One  might  naturally  have  expected,  from  the 
publicity  of  the  proceedings,  to  have  heard 
nothing  more  of  the  modus  from  that  time ; . 
yet,  after  an  interval  of  a  few  years,  the 
40/.  is  again  paid,  and  the  tithe  taken  by 
the  lord.     The  release,  in  consideration  of 
500/.,  will  make  nothing  for  the  plaintiff, 
for  fifteen  years  of  the  stipend  were  due, 
and  the  sum  will  not  cover  that :  besides 
that,  there  is  no  proof  that  the  release  re- 
lated at  all  to  the  tithes  of  Ford.     The 
suit,  Davidson  v.  Btake^  appears  to  have 
been  compromised,  but  not  for  the  reason 
presumed   by   the  other  side ;   else,  how 
should  Davidson  afterwards  grant  a  lease 
of  his   tithes   to  Jenkins?  Certainly  not 
out  of  any  favour  to  the  lord.     The  suit  of 
Jenkins  v.  Blake  was  certainly  not  com- 
promised ;  the  violence  of  the  proceedings 
gives  sufiRcient  indication  of  that.    Neither 
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19  there  any  ground  to  suppose  that  it  was 
dismissed  for  maintenance ;  but  the  faiip 
presumption  is,  that  the  modus  was  thereby 
established,  as  the  lord  continued  from 
that  time  without  interruption  to  enjoy  the 
tithes.  The  transactions  of  Scott  and 
Davidson  are  the  only  instances  of  inter- 
ruptions of  the  prescription,  and  they  are 
circumstances  of  such  an  equivocal  charac- 
ter, as  that  the  Court  will  not  deem  them 
sufficient  to  cut  down  a  title,  evidenced  by 
such  long  usage.  Nothing  material  can 
turn  upon  the  resignation  bonds,  for  before 
the  decision  ,in  The  Bishop  of  London  v. 
Fytche,  it  was  anything  but  unusual  for 
patrons  of  livings  to  require  them.  As  to 
the  ancient  documents  that  have  been  put 
in,  as  to  the  value  of  the  living,  Pope  Ni- 
cholas* Taxation  is  in  favour  of  the  defen- 
dant. The  return  to  1380,  is  too  vague  to 
be  evidence.  There  is  indeed  a  great 
variance  between  tlie  ecclesiastical  survey 
and  the  parliamentary  survey,  but  there  is 
nothing  in  either  to  affect  the  defendant. 
Besides,  these  documents  are  very  far  from 
unexceptionable  as  evidence,  and  their 
reception  has  been  permitted  rather  from 
custom,  than  in  accordance  with  the  strict 
rules  of  evidence.  Their  authority  has 
been  questioned  in  several  cases. 

Tamherlain  v.  Humphreys^  3  Eag.   & 

You.  1S67. 
Drake  v.  Smith  Ibid.  1012. 
Robinnon  v.  fVilliamson,  Ibid.  1038. 
Short  V.  Zee,  2  Jac.  &  Walk.  464. 
Jee  V.  Hockley,  4  Price,  87. 
Atkins  V.  Drake,  M*C1.  &  You.  213. 
1  Phill.  Evid.  404. 

As  to  Heatherslaw  being  a  separate  manor : 
The  modus  is  pleaded  for  the  manor  of 
Ford,  of  which  Heatherslaw  is  alleged  to 
be  a  part.  If  it  is  proved  not  to  be  so, 
the  modus  is  not  therefore  vitiated,  but  the 
defendant  is  entitled'pro  tanto —  Ukthoff  v. 
Lord  Hunting  field  {\S\  and  the  cases  col- 
lected in  2  Eag,  on  Tithes^  p.  362.  But 
there  is  no  ground  for  presuming  that 
Heatherslaw  is  not  part  of  the  manor  oi 
Ford.  In  the  court  rolls  of  1658,  it  is 
treated  by  the  lord  and  the  tenants  as 
part  of  the  manor ;  and  shortly  before  that 
time  the  castle  had  been  sacked,  and  the 


papers  destroyed.  Suppose  Robert  de 
Muschamp  to  have  conveyed  the  manor  of 
Ford  (excepting  Heatherslaw,)  to  Odinell 
de  Ford  the  elder,  and  then  to  have  convey- 
ed Heatherslaw  to  the  son;  the  books 
give  many  cases,^  in  which,  under  such  a 
state  of  things,  both  parcels  have  acquired 
the  reputation  of  distinct  manors,  and  have 
held  distinct  courts,  and  yet  when  reunited 
in  one  person,  they  would  again  become 
one  entire  manor. 

Steel  v.  Prickett,  2  Stark.  N.P.C.  471. 
Com.  Dig.  *  Copyholder,*  p.  21. 
Scriven  on  Copyholds,  p.  10,  and  the 
cases  there  collected. 

But  not  a  single  court  roll  of  the  supposed 
manor  of  Heatherslaw  has  been  produced. 
As  to  Catfordlaw  paying  tithes  afler  the  sale 
to  the  Carrs  of  Etal,  that  is  an  ambiguous 
fact,  and  not  sufficient  to  outweigh  the 
strong  evidence  adduced  by  the  defendant 
In  order  to  a  decree^  there  must  be  a  dear 
legal  right,  otherwise  the  plaintiff*  ia  not 
entitled  to  that  relief.     There  is  nothing 
produced  to  counterpoise  the  ancient  jre- 
putation,  the  long  usage,  the  almost  un- 
interrupted  enjoyment  by  the  lord,  but 
ambiguous  factSy  conjecture,  and  surmise, 
and  refined  arguments  founded  on  the  most 
minute  circumstances.     It  would  be  con- 
trary to  the  common  course  of  evidence, 
and  destructive  of  the  stability  of  property, 
to  allow  an  old  tide  to  be  overthrown  on 
such  grounds.     In  fine,  the  true  principle 
on  which  such  a  case  ought  to  be  decided, 
will  be  found  in  the  judgment  of  Little- 
dale,  J.  in  The  Queen  v.  ArchdaU(^U). 

Jan.  8,  1841.  —  Aldersom,  B. — This 
case  was  argued  before  me  at  the  last 
Sittings  in-  Serjeants'  Inn  Hall,  at  great 
length,  and  with  distinguished  ability  and 
learning ;  and  I  haye  to  express  my  thanks 
to  the  learned  counsel,  who  appeared  on 
that  occasion,  for  the  great  assistance 
which  they  have  rendered  to  the  Court. 
The  plaintiff*,  Mr.  Knight,  has  filed  his 
bill,  claiming  an  account  of  tithes  froni 
the  defendants.  He  is  the  rector  of  the 
parish  of  Ford.  The  defendants  are  oc- 
cupiers of  lands  within  the  rectory ;  and 
they  admit  his  title  as  rector,  and  their 
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liability  to  the  account,  unless  they  are 
able  to  substantiate  affirmatively  in  point 
of  fact,  and  to  support  in  point  of  law,  the 
validity  of  the  defence  which  they  have 
put  upon  the  record.     That  defence  may 
be  thus  stated.     They  say,  first,  that  the 
manor  of  Ford  is,  and  from  time  iihme- 
morial  hath  always  been,  situate  wholly 
within  the  parish  of  Ford.  They  then  aver, 
that  from  time  immemorial  there  has  been 
payable  by  the  owner  of  the  manor  of  Ford 
for  the  time  being,  to  the  rector  of  Ford, 
the  sum  of  40/.  annually,  by  two  equal 
payments,  at  Lady-day  and  Michaelmas, 
in  lieu  of  all  tithes ;  and  further,  that  from 
time  immemorial,  the  owner  fur  the  time 
being  of  the  manor  of  Ford,  or  his  assigns, 
have  been  accustomed  to  have  in  respect 
of  that  sum  of  40/.,  so  paid  to  the  rector, 
the   tenth   of  all  titheable  things  arising 
within  the  manor.     This  prescription  is 
the  foundation  of  the  defence,  both  of  the 
Marquis  of  Waterford  and  his  tenants,  and 
of  M  r.  Askew  and  his  tenants.  The  former 
set  up  the  title  to  the  tithes  now  claimed 
^   by  the  rector,  as  being  in  the  Marquis,  as 
owner  of  the  manor  o£  Ford ;  the  latter,  as 
to  part  of  their  lands,  set  up  a  title  to  the 
tithes  in  Mr.  Askew,  derived  by  express 
conveyance  from  Sir  John  Hussey  Delaval, 
a  former  owner  in  fee  simple  of  the  manor, 
executed  in  the  year  1768,  to  Mr.  Askew*s 
ancestor,  and  as  to  the  residue,  rely  on  the 
title  of  the  Marquis  of  Waterford,   with 
whom  they  say  they  have'  accounted  for 
the  tithes  due.     Both  aver  the  immemo- 
rial and  continuous  payment  of  the  40/., 
down  to  the  period  when    the    present 
plaintiff  refused  to  receive  it — namely,  in 
1 822.     The-  first  point  which  was  argued 
before  me  is,  whether  this  prescription, 
as  stated  on  the  record,  is  valid  in  point 
of  law.     The  authorities  on  this  subject 
have  all  been  brought  before  the  Court. 
The  prescription,  indeed,  is  double ;   the 
first  branch  of  it  is,  in  fact,  the  assertion 
of  an  ordinary  district  modus  in  lieu  of 
tithes;  and  if  the  evidence  laid  before  the 
Court  established  that  position,  I  appre- 
hend that  the  addition  of  the  other  branch 
would  not  vitiate  it.     But  the  difficulty  is, 
that  all  the  facts  of  the  case  are  inconsistent 
with  this  conclusion :  a  modus  in  lieu  of 
tithes  is  inconsistent  with  the  receipt  of 
tithes  in  kind  by  any  one.  All  the  evidence 


on  the  part  of  the  defendant,  however,  shews, 
if  it  shews  anything,  that  the  lord  of  Ford 
immediately  received  the  tithes,  and  the 
rector  did  not;  that  he  has  sold  the  tithes, 
and  conveyed  them  as  the  ancestor  of  the 
Marquis  of  Waterford  did  to  Mr.  Askew, 
the  ancestor  of  his  co-defendants.  This 
defence,  therefore,  fails  in  fact,  and  the 
question  must  arise  and  must  be  deter- 
mined upon  the  compound  prescription, 
including  both  branches,  for  the  evidence 
certainly  supports  nothing  else. 

The  first  question  then  arises,  as  to  the 
.validity  in  point  of  law  of  such  a  defence  ; 
no  case  certainly  has,  as  yet,  gone  to  this 
extent.  The  cases  of /'igo^  v.  Herons  Pigot  v. 
Sympson,  and  Phillips  v.  Prytherick,  which 
were  cited,  establish  this  proposition,  that 
a  layman  may  prescribe  in  a  que  estate  to 
have  tithes  as  appurtenant  to  a  manor  or 
to  lands ;  and  this  in  the  case  of  a  manor 
is  stated  in  the  books  to  depend  upon  the 
supposition,  Uiat  before  time  of  memory, 
the  lord,  being  seised  of  the  manor,  may 
have,  with  the  assent  of  the  patron  and 
ordinary,  lawfully  entered  into  a  bargain 
with  the  parson,"  to  pay  to  him  a  certain 
pension,  and  in  lieu  thereof  to  have  the 
tithes  of  the  land  within  the  manor,  and 
that  either  by  retainer  he   may   himself 
enjoy,  or  by  a  prescriptive  bargain  with 
his  tenants^  he  may  take  from  them  the 
tithes  of  their  lands  within  the  manor.  The 
same  supposition  may  be  made  in  the  case 
of  the  proprietor  of  land,  and  so  tithes  may 
be  lawfully  appurtenant  to  a  manor  or  to 
land.     But  no  authority   has   been  cited 
which  goes  any  farther,  and  which  esta- 
blishes that  there  has  ever  been  allowed  a 
prescription  for  the  lord  of  the  manor,  or 
the  proprietor  of  the  land  and  his  assigns, 
meaning  the   persons   to   whom   he  may 
assign  the  tithes,  to  take  the  tithes  from 
the  terre-tenants  ;  for  the  effect  of  this 
would  be,  to  make  the  right  of  taking  the 
tithes  assignable  from  one  layman  to  an- 
other, and  would  make  a  layman  capable 
of  taking  tithes  in  gross.  I  entertain,  there- 
fore, great  doubts  on  this  ground,  as  to  the 
validity  in  point  of  law  of  this  prescription. 
But,  independently  of  this  difficulty,  which 
is  a  question  of  law,  another  point  was 
made  in  the  course  of^  the  argument,  tend- 
ing to  the  same  result.     It  was  suggested, 
that  a  very  great  inconvenience  might  fol- 
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low  from  such  a  prescription,  if  allowed ; 
for  the  lord  of  the  manor  might  ah'enate  all 
the  lay.  possessions  of  the  manor,  and 
then  the  parson,  if  the  tithes  also  were  as- 
signable, might  have  nothing  left  out  of 
which  his  pension  could  be  secured  ;  but 
inasmuch  as  the  parson,  patron,  and  ordi- 
nary, had  the  absolute  power  in  ancient 
times  of  disposing  of  the  tithes,  they  had 
the  right  to  make,  and  may  have  in  fact 
made  this  bargain,  however  improvident 
such  an  arrangement  must  have  been  for 
the  church ;  and,  therefore,  I  entertain 
some  doubts  whether,  strictly  speaking, 
that  argument  raises  a  difficuhy  in  point  of 
law.  Thus,  a  modus  is  said  to  be  invalid 
if  it  be  rank;  but  I  conceive  that  the  rank- 
ness  of  a  modus  is  not,  strictly  speaking, 
an  objection  in  point  of  law  to  it.  If  there 
could  be  produced  the  original  deeds  con- 
taining the  agreements,  made  at  the  proper 
period,  and  executed  by  the  proper  parties, 
such  a  modus  would  be  valid.  But  the 
truth  is,  that  the  court  of  equity,  judging 
both  of  the  fact  and  of  the  law,  determines 
from  the  gross  absurdity  of  the  bargain, 
that  no  such  bargain  was  ever  in  fact 
made;  and  does  not  think  it  necessary  to 
subject  such  question  to  further  investiga- 
tion ;  and  so  such  questions,  being  habitu- 
ally determined  by  the  Court,  have  come  to 
be  considered  questions  of  law  and  not  of 
fact,  to  which  latter  class,  however,  they, 
more  correctly  speaking,  belong.  Here, 
therefore,  if  the  prescription  setup  involves 
circumstances  which  induce  this  Court  to 
come  to  the  conclusion,  that  such  bargain 
could  ever  have  been  made,  this  Court  may 
act  on  these  circumstances,  using  them  as 
criteria  for  its  decision  in  point  of  fact 
alone.  And  this  it  will  be,  perhaps,  roost 
judicious  to  do  on  the  present  occasion.  I 
shall,  therefore,  not  consider  myself  bound 
by  this  latter  difficulty  to  hold,  that  this 
is  an  illegal  prescription,  but  shall  allow 
that  objection  to  have  its  weight  in  the 
course  of  the  examination  which  it  will  be 
my  duty  to  make,  as  to  the  facts  of  the 
case.  If  the  result  of  the  whole  should  be, 
that  the  Court  thinks  the  proper  inference 
from  all  the  facts  is,  that  reasonable  per- 
sons, acting  on  the  one  side  and  the  other, 
have  in  fact  made  this  arrangement  before 
time  of  legal  memory,  then  I  propose  to 
decree,  that  the  bill  should  be  dismissed, 


with  costs,  subject  only  to  the'plaintifTs  pri- 
vilege of  having  an  issue,in  case  he  is  advised 
to  claim  it.    And  on  the  other  hand,  if  the 
inference  be,  that  this  is  a  mere  usurpation, 
arising   out  of  arrangements   made  at  a 
comparatively  modem  period,  the  plaintiff 
will  be  entitled  to  an  account,  and  to  have 
the  co8t8«of  this  suit.  The  defendants*  case, 
therefore,  must  first  be  stated,  and  it  de- 
pends in  the  first  place  mainly  on  certain 
uniform  payments^to  the  parson,  which  are 
traced  back  by  receipts,  as  far  as  the  year 
1690,  the  first  receipt  being  of  that  date, 
and  signed  by  George  Chalmers,  then  rec- 
tor of  the  parish,  for  half  a  year's  payment, 
and  stated  to  be  for  all  manner  of  tithes. 
These  receipts  are  produced  in  such  num- 
bers as  to  be,  coupled  with  the  evidence  of 
payment  from  the  steward's  books,  very 
fairly  considered  as  proving  a  sum  of  40/. 
continuously  paid  from    1690  to  the  year 
1822,  at  the  time  when  the  present  dispute 
arose.     They   vary,  indeed,  in  some  im- 
portant particulars,  both  as  to  the  nature 
of  the  payment,  the  periods  of  payment, 
and  the  description  of  the  district  for  which 
the  payment  is  made.     The  payment  is 
called  a  modus  or  saysen ;  and   in  some 
cases  a  rent.     The  times  of  payment  are 
certainly  not  uniform  ;  and  the  district  is 
sometimes  described  as  the  estate  of  the 
person  paying  in  the  parish  of  Ford,  a  de- 
scription by  no  means  unimportant  when  the 
other  circumstances  of  the  case  are  looked 
at.    In  other  receipts,  the  district  is  called 
**  the  lordship   of  Ford,"  which   accords 
better  with  the  defendant's  present  plead- 
ings.    But  no  doubt  much  weight  is  due 
to  this  botly  of  evidence ;  and  I  have  on 
former  occiisions  expressed,  and  still  retain 
the  opinion,  that  much  of  obscurity  and 
somewhat  of  variation,  may  fairly  be  ex- 
pected to  be  found  in  cases  like  the  pre- 
sent, where  the  evidence  extends  over  a 
long  perio<l  of  time,  without  greatly  de- 
tracting from  the  importance  of  the  proofs. 
In  addition  to  this  body  of  evidence,  the 
defendant  incidentally,  by  the  depositions 
produced  in  the  suits  in  equity,  which  have 
been  laid  before  the  Court,  has  shewn  that 
a  payment  of   40/.  per  annum  certainly 
existed   at  a  period  earlier   than  1690. 
The  other  branch  of  the  defendant's  pre- 
scription depends  mainly  on  the  proofs  of 
the  lord  of  Ford  having  dealt  with  the 
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tithes — having  sold  them-^having  made 
them  securities  for  money,  and  the  like. 
Tliese  dealings,  which  are  numerous,  ex- 
tend hack  to  1G58,  and  are  proved  hy  the 
deeds  coming  from  the  custody  of  the  de- 
fendants. I'hen  come  the  suits  in  equity, 
which  may  be  considered  as  applicable  to 
the  two  branches  of  the  prescription  taken 
together.  The  earliest  of  these  suits  is 
that  instituted  by  Davidson  v.  BlakCy  in 
1676 ;  and  certainly  no  one  in  reading 
through  that  document  alone  would  have 
supposed  tliat  a  prescription,  as  now  plead- 
ed, was  then  in^  existence;  for  Davidson 
having  in, his  bill  claimed  tithes  in  kind,  as 
well  as  relief  from  the  suit  upon  the  resig- 
nation bond,  Blake  in  his  first  answer 
claims  merely  a  modus  decifnandi  for  his 
lands  in  the  parish  of  Ford,  of  40/.,  which 
he  explains  in  his  further  answer  as  being 
a  modus  for  the  demesne  lands  of  the  manor 
of  Ford.  The  later  suits,  however,  set 
up  the  present  prescription  in  both  its 
branches,  and,  indeed,  in  the  same  terms 
almost  as  it  is  now  pleaded ;  but  the  evi- 
(lence  produced  before  the  Court  on  those 
occasions,  and  the  facts  deposed  to  of  very 
material  variations  in  the  amount  paid, 
which  are  hy  no  means  satisfactorily  ex- 
plained, and  the  apparent  collusion  between 
the  parties,  do  not,  I  think,  entitle  this  part 
of  the  evidence  to  much,  if  to  any,  weight 
in  favour  of  the  defendants. '  On  the  con- 
trary, it  has  appeared  to  me  on  examining 
it  as  carefully  as  I  can|  to  throw  consider- 
able light  on  the  plaintiff's  case.  The 
plaintiff  makes  several  points  in  answer  to 
the  defendants*  case :  first,  Uiey  say,  that 
from  a  series  of  ancient  documents,  they 
can  shew  that  this  payment  of  40/.  could 
never  have  existed  at  so  early  a  period  as 
the  reign  of  Richard  I.  It  is  very  difficult 
to  determine  cases  on  conclusions  drawn 
from  such  sources.  These  documents  cer- 
tainly shew,  that  the  value  of  the  living 
during  the  time  of  the  wars  of  the  border, 
was  reduced  to  almost  nothing  ;  but  some 
of  them  also  shew,  that  at  an  earlier  period 
it  was  much  larger,  sufficiently  large,  in- 
deed, to  have  included  this  payment  of 
40/.  as  a  portion  of  it;  and  all  that  we  can, 
I  think,  fairly  infer  from  the  latter  docu- 
ments is,  that  it  is  somewhat  more  probable 
that  the  whole  value  was  of  a  fluctuating 


description,  likely,  therefore,  entirely  to 
be  affected  ami  wasted  by  the  ravages  of  the 
border  wars,  rather  than  that  it  consisted  of 
a  fixed  salary  as  to  part,  and  a  fluctuating 
profit  as  to  the  residue.  On  the  other  hand, 
if  the  fixed  salary  were  payable  by  the 
lord,  and  his  whole  property  as  well  as  the 
residue  of  the  tithes  were  wasted  and  de- 
stroyed by  the  same  wars,  it  might,  per- 
haps, be  considered  that  the  lord  might  be 
unable  to  pay,  and  that  his  inability  to  pay 
the  fixed  portion  might  fairly  account  for 
the  description  of  the  rector's  whole  income 
as  destroyed  and  wasted  by  the  hostile 
incursions  ;  much  weight,  therefore,  can- 
not be  given  to  these  documents. 

The  next  point  made  is,  that  the  manor 
of  Ford  did  not  originally  include  the  manor 
of  Heatherslaw ;  and  to  shew  this,  a  variety 
of  documents  have  been  laid  before  the 
Court.  It  is  not  my  intention  to  examine 
these  in  detail.  I  think  the  result  of  the 
whole  is,  that  the  manors  were  originally 
separate,  and  that  they  did  not  unite  under 
the  same  lord  till  the  6  Hen.  6,  a  period 
long  after  legal  memory. «  But  this  alone 
does  not  entitle  the  plaintiff  to  my  judg- 
ment, except  as  to  the  lands  of  Heathers- 
law.  The  prescription  is  for  the  manor 
of  Ford  ;  and  though  Heatherslaw  is  not 
a  part  of  it,  it  may  still  be  good  for  that 
which  is  included  within  Ford  itself.  But 
in  one  point  of  view,  the  separation  of 
Heatherslaw  from  Ford  is  a  circumstance 
of  which  the  plaintiff  is  entitled  to  avail 
himself.  Some  of  the  receipts  put  in  by 
the  defendants,  speak  of  the  40/.  as  paid 
for  the  estate  of  the  person  paying  it  in  the 
pariith  of  Ford  ;*  and  the  original  answer  of 
Blake,  in  the  first  suit,  claims  the  modus 
for  all  his  lands  in  the  parish  of  Ford. 
Now,  we  find  that  Catfordlaw,  which  is  in 
tlie  lordship  of  Ford,  has  paid  tithes,  and 
this  has  been  done,  it  may  be  fairly  said, 
looking  at  some  of  the  evidence  in  the 
suits  in  equity,  ever  since  Catfordlaw 
ceased  to  be  part  of  the  estate  of  the  an- 
cestors of  the  Marquis  of  Waterford ;  and, 
again,  it  appears  that  Heatherslaw,  which 
was  not  part  of  the  lordship  of  Ford,  and 
not  originally  in  the  possession  of  the  " 
owners  of  Ford  lordship,  did  under  the  40/. 
claim,  and  at  some  period  after,  when  it 
was  in  their  possession,  obtain  exemption 
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from  tithes ;  and  the  same  may  also  be 
said  of  other  portions  of  land  since  included 
in  the  same  estate.  These  facts^  coupled 
with  the  wording  of  the  receipts,  and  of 
the  original  answer,  look  as  if  the  40/.  was 
paid  as  a  compensation  for  the  tithes  of 
the  estate  of  the  person  paying  it,  however 
circumstanced,  if  within  the  parish  of  Fore), 
and  would  seem  to  point  to  a  lease  from 
time  to  time  granted,  and  continually  re- 
newed at  the  same  rent,  by  the  rectors  to 
the  owners  of  the  tithe  of  their  estates  for 
the  time  being,  as  the  origin  of  the  whole. 
Certainly,  the  payment  of  tithes  for  Cat- 
ford  law  is  a  very  strong  fact  for  the  plain- 
tiff*. It  may  be  said,  tl|at  the  lord  of  Ford 
had  no  power  over  the  proprietor  of  Cat- 
fordlaw,  afler  he  sold  him  the  land  and  the 
tithes.  It  is  not  entirely  clear  to  me,  that 
he  did  sell  to  him  the  tithes;  and  if  he  did 
not,  he  had  the  right  to  take  these  tithes 
himself,  supposing  the  prescription  well 
founded.  But  supposing  that  he  did,  by 
the  deeds  he  executed,  pass  the  tithes  from 
himself  to  the  owner  of  Catfordlaw,  it  is  a 
very  strong  faoC  against  his  having  that 
right.  That  a  person  in  1658,  well  ac- 
quainted with  all  the  facts  as  they  really 
existed,  to  whom  the  tithes  had  been  con- 
veyed, should  from  that  time  have  sur- 
rendered so  valuable  a  right,  and  yielded 
these  tithes  to  the  usurping  rector ;  and 
that  the  person  who  resisted  was  the  patron 
holding  die  rector  under  the  bond  of  resig- 
nation, a  state  of  things  uniformly  kept  up 
almost  to  the  present  time,  I  own  the  fact 
of  the  continued  payment  of  tithes  for 
Catfordlaw  seems  to  me  a  very  strong  fact 
in  favour  of  the  plaintiff^'s  right.  We  must 
add  to  this  fact  the  variations  in  the  amount 
of  payment  proved  in  the  course  of  the 
suits,  and  which  recurred  almost  at  the 
same  period  of  time  when  this  separation 
took  place.  The  clergyman  appointed 
during  the  usurpation  not  being  under  the 
controul  of  the  patron,  received  60/.,  and 
not  40/.  Indeed,  it  seems  as  if  the  moment 
the  power  of  the  patron  ceased  to  have 
weight,  that  the  40/.  is  either  varied,  or 
tithes  in  kind  claimed  and  paid.  There 
are  also' other  objections  to  the  defendants' 
claim :  it  includes  all  tithes,  and,  in  truth, 
the  defendants*  documents  speak  of  all 
tithes ;  yet  it  is  clear»  that  the  rector  has 


received  some  kind  of  tidies  of  small 
amount  in  the  lordship  of  Ford,  and  even 
from  that  part  of  it  which  belongs  to  the 
defendants. 

I  shall  make  few  observations  on  the 
documents  disclosed  by  the  bill  of  dis- 
covery. They  shew  an  apprehension  of 
the  weakness  of  the  defendants'  title  enter- 
tained at  the  time,  and  a  great  readiness 
on  the  part  of  the  clergyman  presented  to 
give  up  the  rights  of  the  church  without 
due  inquiry — they  exhibit  the  evils  of  lay 
patronage,  especially  where  the  proprietor 
of  the  lands  subject  to  the  tithes  is  the 
patron,  and  pro  tanto  diminish  the  value  of 
the  series  of  receipts  signed  by  the  clergy- 
men so  conducting  themselves;  but  in 
general,  I  think,  we  are  apt  to  place  too 
great  reliance  on  apparent  manoeuvring, 
and  to  consider  that  to  be  actually  fraudu- 
lent, which,  perhaps,  may  have  been  only 
an  indirect  proceeding  of  a  weak  person, 
in  order  to  improve  a  case  which  he  thought 
not  sufficiently  clear  before.  Upon  the 
whole,  however,  considering  all  the  facts 
of  this  case,  and  reverting  to  the  observa- 
tion before  made^-  that  the  prescription 
itself  set  up  is  of  a  very  improbable  nature, 
and,  therefore,  requiring  very  clear  proof, 
I  have  come  to  the  conclusion,  that  the 
defendants  have  not  made  out  satisfac- 
torily, such  a  prescription  in  point  of  fact 
If  1  saw  that  any  further  advantage  could 
be  obtained  by  the  oral  examination  of 
witnesses,  I  would  direct  an  issue  to  deter- 
mine these  points ;  but  the  question  de- 
pends on  dociiments  almost  entirely.  I'here 
is,  indeed,  no  disputed  fact  raised  by  the 
depositions  of  the  witnesses ;  and  it  would, 
I  think,  be  absurd  to  send  to  a  Judge  and 
jury  at  Nisi  Prius  to  determine  off*-hand  a 
mere  question  of  fact,  which  depends  on  a 
careful  investigation  of  documents,  which 
I  have  myself  reviewed,  and  wbic^  have 
required  a  long  lapse  of  time  for  me  to  read 
over  and  carefully  weigh.  The  defendants 
made,  however,  one  other  point,  to  which 
I  shall  shortly  advert.  They  contended, 
that  the  plaintiff^'s  right  was  barred  by  the 
fine  which  has  been  levied  ;  but  I  think  it 
was  not.  These  tithes  remain  spiritual, 
according  to  the  view  I  take  of  the  facts  of 
this  case.  They  have  alway«  been  receive«l, 
under  what  must  be  considered,   in   the 
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opinion  of  the  Court,  to  have  really  and 
legally  been  a  composition  of  40/.  for  them. 
If  this  view  of  the  facts  of  the  case  be  cor- 
rect, {he  fine  can  have  no  operation  ;  and 
if  the  opposite  view  be  correct,  it  is  not 
materii^  to  consider  this  question,  for  the 
foundation  of  the  decree  will  fail. 

Upon  the  whole,  I  have  arrived  at  the 
conclusion,  that  I  ought  to  decree  for  the 
plaintiff  an  account  of  the  tithesdue,  and 
the  costs  of  the  suit. 


Alderson 
Feb 


SON,  B.\ 

.  28.      J 


ADOISON  V.  WALKER. 


Demurrer — Multifariousness — No  Title 
in  Plaintiff  to  sue. 

A,  on  the  marriage  of  his  daughter, 
covenanted  with  the  trustees  to  pay  2,000/., 
upon  the  trusts  of  the  settlement.  On  the 
death  of  A,  two  of  the  trustees  fUed  their 
hill  for  an  account  and  payment  against  the 
executrix,  and  against  B,  the  remaining  trus- 
tee of  the  settlement^  who  claimed  to  have  a 
mortgage  over  the  whole  estate  of  A,  tm- 
pe€u:hing  the  mortgage,  and  praying  an 
inquiry  as  to  that,  in  case  the  executrix  should 
deny  assets.  B.  demurred,  for  that  the  bill 
was  filed  against  him  and  the  other  defen^ 
dantfor  ^tind  matters,  in  many  of  which 
he  was  in  no  manner  interested;  and,  se» 
condly,  that  the  plwaUiffs  did  not  sustain  a 
character  entitling  them  to  sue  the.  defendant 
m  manner  in  the  bill  set  forth. 

Demurrer  overruled,  first,  because  B,  was 
interested  in  all  the  matters  of  the  bill;  and, 
secondly,  that  ttie  priority  of  the  claim  of  B, 
as  mortgagee,  was  a  material  circumstance, 
and  necessarily  connected  with  the  account  to 
betaken. 

By  indentures  of  settlement  previous  to 
the  marriage  of  William  Thomas  Addison 
and  Elisa  Walker,  Abraham  Walker,  the 
father,  covenanted  to  pay  to  Edmund 
Walker,  James  Curtois,  Richard  Addison, 
and  Ralph  Addison,  the  trustees  under 
the  setdement,  the  sum  of  2,000/.,  and  till 
payment  of  such  sum  to  pay  interest  for 
the  same,  quarterly,  at  the  rate  of  5 1,  per 
cent,  per  annum ;  imd  the  trustees  were 
to  stand  possessed  of  the  same,  in  trust  to 
pay  the  interest  and  dividends  of  the 
^,0001,,  when  paid,  or  the  interest  payable 
New  Series,  X.— Excheq.  in  Eq. 


by  the  father,  in  the  meantime,  to  Elisa 
Walker  "for  life,  for  her  separate  use,  re» 
mainder  to  the  husband  for  life,  remainder 
to  the  children  of  the  marriage.  And  it 
was -therein  declared  that  Abraham  Wal- 
ker should  not,  during  his  life,  pay  off  the 
said  principal  sum  of  2,000/.,  without  the 
consent  of  the  husband  and  wife  during 
their  joint  lives,  or  of  the  survivor,  or  of 
the  trustees  after  the  decease  of  the  sur- 
vivor. And  the  trustees  were  not  to  call 
in  the  said  principal  sum  during  the  life  of 
the  father,  except  the  interest  should  be 
in  arrear.  James  Curtois  was  dead,  leav- 
ing his  three  co- trustees  surviving.  The 
wife  died  in  1838,  leaving  five  children, 
the  issue  of  the  marriage.  Abraham 
Walker  died  in  February  1858,  having  by 
his  will  appointed  his  widow,  Almira  C. 
Walker,  Thomas  Hodsoll  and  Edmund 
Walker,  executors  and  executrix  thereof. 
The  widow  alone  proved  the  will.  -No 
part  of  the  principal  sum  of  2,000/.  had 
been  paid  off  during  the  lifetime  of  the 
testator,  but  all  interest  thereon  had  been 
paid  to  the  1st  of  December  1889. 

The  bill  stated,  that  the  executrix  had 
possessed  herself  of  the  personal  estate 
and  effects  of  the  testator  to  a  large  amount, 
and  more  than  sufficient  to  pay  his  just 
debtS)  8rc.,  and  that  various  applications  had 
been  made  to  her  for  the  payment  of  the 
2,000/.,  with  which  she^  declined  to  comply, 
sometimes  pretending  that  Edmund  Walker 
claimed  to  be  a  mortgagee  of  all  the  pro« 
perty  of  which  the  testator  died  possessed, 
and  also  to  be  a  judgment  creditor  of  the 
testator,  for  a  sum  exceeding  in  amount 
the  whole  value  of  the  testator's  estate. 

The  bill  then  impeached  the  mortgage 
and  judgment  on  various  grounds,  and 
charged,  that  the  personal  estate  and  effects 
of  the  testator  were  of  a  large  amount  in 
value ;  that  he  died  possessed  of  leasehold 
and  copyhold  estates ;  and  that  Edmund 
Walker  claimed  to  be  a  mortgagee  of  all 
the  leasehold  and  copyhold  premises ;  that 
the  executrix,  ever  since  the  death  of  the 
testator,  had  carried  on  his  business,  and 
made  large  profits  thereby,  and  had  also, 
since  his  death,  under  the  advice  of  Ed- 
round  Walker,  paid  the  simple  contract 
debts  of  the  testator,  and  laid  out  consi- 
derable sums  in  improving  the  testator'is 
property^  of  which  Edmund  Walker  claimed 
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to  be  mortgagee ;  and  that  she  had  also 
in  her  hands  a  large  sum  of  money,  out  of 
which  the  2,000/.  ought  to  be  paid.  And 
the  plaintiffs  submitted,  that  the  sums  so 
paid,  under  the  advice  of  Edmund  Walker, 
ought,  as  against  the  persons  interested 
under  the  settlement,  to  be  deemed  and 
taken  to  have  been  paid  to  Edmund  Walker, 
in  part  discharge  of  his  mortgage  security 
and  judgment  debt ;  and  that  the  executrix 
ought  to  set  forth  the  amount,  &c.  of  the 
property  of  the  testator  possessed  by  her, 
and  the  profits  made  of  the  business  since 
his  death,  and  the  particulars  and  amount 
of  the  simple  contract  debts,  which  she 
had  paid  under  the  advice  of  Edmund 
Walker,  and  what  sum  of  money  belonging 
to  the  testator*s  estate  was  now  in  her 
hands.  It  was  also  charged,  that  Edmund 
Walker  some  time  since  proceeded  to  revive 
his  judgment  debt  against  the  testator's 
estate,  and  that  the  executrix  confessed 
judgment  therein,  with  a  stay  of  execution 
till  the  fourth  day  of  Hilary  term,  1841, 
but  that,  under  the  circumstances,  Edmund 
Walker  ought  to  be  restrained  by  injunc- 
tion from  suing  out  execution  thereon  till 
the  respective  rights  of  him  and  the  cestuu 
que  trust  under  the  settlement  were  ascer- 
tained. That  H.  Hod  soil  Walker  claimed 
to  be  entitled  under  the  will  of  the  testator 
to  the  copyhold  lands  before  mentioned* 
The  bill  prayed,  that  the  executrix  might 
be  decreed  to  pay  to  W.  T.  Addison  the 
interest  due  on  the  2,000/.,  and  to  pay 
to  the  trustees  of  the  settlement  the  prin- 
cipal sum  of  2,000/.,  and  in  case  of  her 
nbt  admitting  assets,  for  an  accoui\t,  &c.; 
and  that  the  leasehold,  and,  if  neces* 
sary,  the  copyhold  estates  might  be  sold ; 
and  that  the  Master  might  inquire  what 
simple  contract  debts  had  been  paid  by 
the  executrix,  and  which,  if  any,  were 
paid  under  the  advice  of  Edmund  Walker; 
and  to  inquire  into  the  consideration  of  the 
mortgage  and  judgment,  and  what  was  now 
due  thereon;  and  that  Edmund  Walker 
might  be  restrained  from  suing  out  execu- 
tion upon  the  judgment.  The  plaintiffs 
were  William  Thomas  Addison  and  the 
6ve  children  the  issue  of  the  marriage 
by  W.  T.  Addison,  their  next  friend,  and 
Ralph  Addison  and  Richard  Addison,  two 
of  the  trustees  of  the  settlement ;  and  the 
defendants  were  Almira  C.  Walker,  the 


executrix,  Henry  Hodsoll Walker  and  Ed- 
mund Walker,  as  one  of  the  trustees,  and 
as  claiming  as  such  mortgagee. 

I'o  this  bill  the  defendant  Edmund 
Walker  demurred,  on  two  grounds,  first, 
that  the  same  was  exhibited  against  him 
and  Almira  Clementina  Walker  and  Henry 
Hodsoll  Walker,  for  several  and  distinct 
matters  and  catises,  in  many  whereof,  as 
appears  by  the  said  bill,  this  defendant 
is  not  in  any  manner  interested  or  con- 
cerned ;  by  reason  of  which  distinct  matters 
the  bill  is  drawn  out  to  a  considerable 
length,  8rc.  And  secondly,  that  the  said 
plaintiffs  do  not,  nor  doth  either  of  them, 
on  the  face  of  their  own  bill,  sustain  a 
character  entitling  them  to  sue  Edmund 
Walker,  in  manner  in  said  bill  set  forth ; 
for  which  reasons,  and  for  divers  other 
errors  appearing  in  the  said  bill,  defendant 
doth  demur  thereto,  &c. 

Mr,  Simpkinsan  and  Mr,  Wright^  for  tiie 
demurrer. — This  bill  is  dearly  multifa- 
rious, for  it  embraces  two  distinct  subject- 
matters.  The  plaintiffs  are  clearly  entitled 
to  an  account  of  the  personal  estate  of  the 
testator,  in  which  the  Court  will  "administer 
the  assets  in  tlie  regular  way.  But  one 
creditor  of  the  testator  has  no  right  to  file 
his  bill  against  another  creditor  merely  for 
the  purpose  of  impeaching  his  claim,  much 
less  to  tack  that  question  to  a  suit  insti- 
tuted for  the  administration  of  the  estate 
of  the  original  debtor.  If  he  had  a  right 
to  redeem,  he  has  not  offered  to  pay  what 
is  due.  But  he  has  no  right  to  redeem, 
being  neither  the  real  nor  personal  repre- 
sentative of  the  testator,  nor  having  any 
specific '  lien  on  the  property,  the  subject 
of  the  mortgage —  Coote  an  Mcrtgage*^  623, 
625.  If  the  Court  were  to  decide  in  favour 
of  the  mortgagee's  priority  of  claim,  they 
could  not  decree  payment  upon  this  bill. 
There  is  no  fraud  or  collusion  charged 
between  the  mortagee  and  executrix,  so 
that  they  have  no  right  to  bring  Edmund 
Walker  here  in  that  capacity.  If  fraud  is 
charged,  a  creditor  may  file  his  bill  for 
relief,  but  it  must  be  by  using  the  name 
of  the  executrix — Elmsley  v.  A/ocau/ay  (I ), 
Utterson  v.  ilfair  (2),  AUager  v.  Romley  (S). 
The  only  exception  is  the  case  of  the  sur- 

(1)  3  Bro.  C.C.  6«4. 
(«)  «  Ves.  Jan.  07. 
(3)  6  Ves.  748. 
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viviDg  partner  of  the  testator — Bawsker  v. 
Watkins(4).  In  Troughtan  v.  Binkes {5)  it 
was  held,  that  creditors  under  a  trust  deed 
could  not  have  a  decree  for  redemption 
against  a  mortgagee,  except  in  case  of 
collusion. 

Mr.  C.  P.  Cooper  and  Mr,  Elderion^  for 
the  bill. — One  ground  of  the  demurrer, 
that  for  want  of  equity,  must  fail,  for  it  is 
admitted,  that  the  plaintiffs  are  entitled 
to  some  of  the  relief  sought.  As  to  the 
second  ground,  the  object  of  the  bill  is 
mainly  the  administration  of  the  testator's 
estate,  and  it  is  only  in  one  alternative 
that  any  other  relief  is  sought,  namely, 
in  the  event  of  the  executrix  denying 
assets.  Edmund  Walker  is  a  necessary 
party  to  the,  suit,  which  seeks  to  enforce 
the  payment  of  the  2,000/.  But  if  the 
executrix  does  not  admit  assets,  then  it  is 
necessary  to  make  those  who  have  a  charge 
on  the  real  estate  parties.  The  question 
of  roultifiuriousness  is  a  question  of  conve- 
nience and  of  protection  against  unneces- 
sary expense  and  delay,  by  reason  of 
distinct  matters  being  joined.  The  de< 
murrer  assumes,  that  the  bill  contains 
*'  several  and  distinct  matters,  in  many  of 
which  this  defendant  is  not  in  any  manner 
interested  or  concerned."  The  defendant 
is  interested  in  every  matter,  and  no  in- 
creased delay  or  expense  will  be  incurred 
by  him — Campbell  v.  Mackay  (6). 

Aldbeson,  B. — This  ought  to  have  been 
a  demurrer  to  part  of  the  bill,  instead  of 
being  general.  There  may  be  matters  in 
which  no  relief  can  ultimately  be  given; 
but  then  the  demurrer  should  have  gone 
to  that  part,  and  not  have  been  a  general 
demurrer  for  want  of  equity.  In  every 
one  of  the  matters  the  defendant  is  con- 
cerned* He  is  the  trustee  to  whom  the 
money  is  ^  be  paid.  Are  these  matters 
distinct  from  the  account?  Certainly  not. 
Because  if  it  is  a  proper  matter  for  relief, 
the  priority  of  this  claim,  on  the  part  of 
Edmund  Walker,  is  a  material  circum- 
stance, and  connected  with  the  account. 
The  second  ground  of  demurrer  altogether 
fiuls.  Demurrer  overruled. 

(4)  1  Rusf.  &  Myl.  277. 
(5)6  Vea.  573. 

(6)1  Myl.  &  Cr.  603 ;  s.  c  6  Law  J.  Rep.  (N.s.) 
Cbu»e.73. 


C.B.  ^  MIDDLETON  ANDOTHSRS 

Jan.  13,1 6, 22, 28;?-     v,  shbrbourne  and 
Feb.  23.         j      OTHERS. 

Jurisdiction  —  Validity  of  Will — Issue 
devisavit  vel  non — Receiver — Confessor — 
Superstitious  Terrors —  Undue  Influence. 

A,  the  heir-at-law,  files  hit  bUl,  impeach' 
mg  the  validity  of  a  will  of  real  estate^ 
alleging  outstanding  terms  in  the  way  of 
trying  the  question  at  law^  and  praying  thai 
the  will  may  be  declared  invalid,  as  obtained 
by  undue  influence,  <^c. ;  and  if  necessary, 
for  an  e'^Mc^  devisavit  vel  non,^^a  removal 
of  the  terms,  and  for  a  receiver. 

On  interlocutory  motion  for  an  issue  and  a 
receiver, — Held,  that  though  a  court  of  equity 
has  no  original  jurisdiction  to  try  the  validity 
of  a  will  of  real  or  personal  estate ;  yet  when 
the  bill  alleges  iw^^ediments  to  the  trial  at 
law,  the  Court  has  power  to  direct  either  an 
ejectment,  or  an  issue  **  devisavit  vel  non," 
for  the  information  of  its  own  conscience ; 
and  that  the  issue  is  the  most  convenient 
course :  and  upon  the  issue  being  found 
against  ike  will,  the  Court  will  proceed  to 
decree  a  delivery  up  of  the  alleged  will,  or  a 
perpetual  injunction  against  the  devisee; 
and  also  that  such  i9$ue  may  be  granted  on 
motion  before  the  hearing, 

A  receiver  was  refused  under  the  circum" 
stances.  « 

Kerrick  v.  Bransby,  7  Bro.  P.C.  437, 
and  Andrews  t?.  Powys,  2  Bro.  P.C.  504, 
are  no  authorities  for  the  proposition,  that  a 
court  of  equity  has  no  jurisdiction  to  try  the 
validity  of  a  will  of  real  or  personal  estate. 

"  Undu&  infiuence,**  to  affect  the  validity 
of  a  will,  must  be  domineering,  viz.  such  as 
deprives  tlie  testator  of  being  the  proper 
master  of  his  own  faculties,  the  influence  of 
strong  fear,  threats,  or  menace,  partial  tn- 
sanity  upon  a  particular  subject,  or  arising 
from  superstitious  terrors;  but  it  must  be 
clearly  established. 

Where  a  person,  standing  in  the  relation 
of  confessor  to  a  testator,  obtains  thereby 
great  control  over,  and  interferes  in,  t/te 
management  of  all  his  temporal  affairs,  ad' 
vises  him  on  the  disposition  of  his  property 
by  will,  and  during  the  period  of  such  rela* 
turn  takes  large  benefits  by  gifts  inter  vivos, 
and  also  by  his  will,  these  are  circumttances 
isffording  a  strong  ground  of  inqmry  as  to 
undue  i^uence. 
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to  be  mortgagee;  and  that  she  had  also 
in  her  hands  a  large  sum  of  money,  out  of 
which  the  2,000/.  ought  to  be  paid.  And 
the  plaintiffs  submitted,  that  the  sums  so 
paid,  under  the  advice  of  Edmund  Walker, 
ought,  as  against  the  persons  interested 
under  the  settlement,  to  be  deemed  and 
taken  to  have  been  paid  to  Edmund  Walker, 
in  part  discharge  of  his  mortgage  security 
and  judgment  debt ;  and  that  the  executrix 
ought  to  set  forth  the  amount,  &c.  of  the 
property  of  the  testator  possessed  by  her, 
and  the  profits  made  of  the  business  since 
his  death,  and  the  particulars  and  amount 
of  the  simple  contract  debts,  which  she 
had  paid  under  the  advice  of  Edmund 
Walker,  and  what  sum  of  money  belonging 
to  the  testator's  estate  was  now  in  her 
hands.  It  was  also  charged,  that  Edmund 
Walker  some  time  since  proceeded  to  revive 
his  judgment  debt  against  the  testator's 
estate,  and  that  the  executrix  confessed 
judgment  therein,  with  a  stay  of  execution 
till  the  fourth  day  of  Hilary  term,  1841, 
but  that,  under  the  circumstances,  Edmund 
Walker  ought  to  be  restrained  by  injunc- 
tion from  suing  out  execution  thereon  till 
the  respective  rights  of  him  and  the  cestaii 
que  trust  under  the  settlement  were  ascer- 
tained. That  H.  Hodsoll  Walker  claimed 
to  be  entitled  under  the  will  of  the  testator 
to  the  copyhold  lands  before  mentioned# 
The  bill  prayed,  that  the  executrix  might 
be  decreed  to  pay  to  W.  T.  Addison  the 
interest  due  on  the  2,000/.,  and  to  pay 
to  the  trustees  of  the  settlement  the  prin- 
cipal sum  of  2,000/.,  and  in  case  of  her 
nbt  admitting  assets,  for  an  account,  &c.; 
and  that  the  leasehold,  and,  if  neces- 
sary, the  copyhold  estates  might  be  sold ; 
and  that  the  Master  might  inquire  what 
simple  contract  debts  had  been  paid  by 
the  executrix,  and  which,  if  any,  were 
paid  under  the  advice  of  Edmund  Walker ; 
and  to  inquire  into  the  consideration  of  the 
mortgage  and  judgment,  and  what  was  now 
due  thereon ;  and  that  Edmund  Walker 
might  be  restrained  from  suing  out  execu- 
tion upon  the  judgment.  The  plaintiffs 
were  William  Thomas  Addison  and  the 
five  children  the  issue  of  the  marriage 
by  W.  T.  Addison,  their  next  friend,  and 
Ralph  Addison  and  Richard  Addison,  two 
of  the  trustees  of  the  settlement ;  and  the 
defendants  were  Almira  C.  Walker,  the 


executrix,  Henry  HodtollWalker  and  Ed- 
mund Walker,  as  one  of  the  trustees,  and 
as  claiming  as  such  mortgagee. 

l*o  this  bill  the  defendant  EdmoDd 
Walker  demurred,  on  two  grounds,  first, 
that  the  same  was  exhibited  against  him 
and  Almira  Clementina  Walker  and  Henry 
Hodsoll  Walker,  for  several  and  dtstiDct 
matters  and  causes,  in  many  wfaereo(  as 
appears  by  the  said  bill,  this  defendant 
is  not  in  any  manner  interested  or  cod- 
cemed ;  by  reason  of  which  distinct  matters 
the  bill  is  drawn  out  to  a  consideTabte 
length,  8rc.  And  secondly,  that  the  said 
plaintiffs  do  not,  nor  doth  either  of  to, 
on  the  face  of  their  own  bill,  sustain  a 
character  entitling  them  to  sue  Edmood 
Walker,  in  manner  in  said  bill  set  for^; 
for  which  reasons,  and  for  diven  other 
errors  appearing  in  the  said  bill,  defendant 
doth  demur  thereto,  &c. 

Mr,  Simpkinson  and  Mr,  Wri^A/,  for  die 
demurrer. — This  bill  is  clearly  nmltifc- 
rious,  for  it  embraces  two  distinct  solgect- 
matters.  The  plaintiffs  are  clearly  entitled 
to  an  account  of  the  personal  estate  of  the 
testator,  in  which  the  Court  will  ^minister 
the  assets  in  the  regular  way.  But  one 
creditor  of  the  testator  has  no  right  to  ile 
his  bill  against  anotiier  creditor  merely  ibr 
the  purpose  of  impeaching  his  claim,  mudi 
less  to  tack  that  question  to  a  suit  insti- 
tuted for  the  administration  of  the  estate 
of  the  original  debtor.  If  he  bad  a  right 
to  redeem,  he  has  not  offered  to  pay  whit 
is  due.  But  he  has  no  right  to  redeem, 
being  neither  the  real  nor  personal  repre- 
sentative of  the  testator,  nor  having  any 
specific 'lien  on  the  property,  the  sol^ect 
of  the  mortgage— Coole  on  Murtg^gOi^'^ 
625.  If  the  Court  were  to  decide  m  feww 
of  the  mortgagee's  priority  of  claim,  they 
could  not  decree  payment  upon  Ais  Wl. 
There  is  no  fraud  or  collusion  charged 
between  the  mortagee  and  executrix, JJ 
that  they  have  no  right  to  bring  Edmand 
Walker  here  in  that  capacity.  }^^^ 
charged,  a  creditor  may  file  his  biD  fc^ 
relief,  but  it  must  be  by  using  the  name 
of  the  execninx—Elmsleyy.  Maca9kf(\h 
UUerson  v.  Mair{2),  Ahager  v.  RfmU^KV- 
The  only  exception  is  the  case  of  Ae  so^ 

<1)  3  Bro.  C.C.  6f4. 
(«)  2  Vei.  jun.  97. 
(3)  6  Ves.  748, 
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viviog  partner  of  the  testator — Bcwther  v. 
Watkins{\).  In  Troughtonv.  Binkes(5)  it 
was  held,  Uiat  creditors  under  a  trust  deed 
could  not  have  a  decree  for  redemption 
against  a  mortgagee,  except  in  case  of 
collusion. 

Air.  C,  P.  Cooper  and  Mr.  Elderton^  for 
the  bill. — One  ground  of  the  demurrer, 
that  for  want  of  equity,  must  fail,  for  it  is 
admitted,  that  the  plaintiffs  are  entitled 
to  some  of  the  relief  sought.  As  to  the 
second  ground,  the  object  of  the  bill  is 
mainly  die  administration  of  the  testator's 
estate,  and  it  is  only  in  one  alternative 
diat  any  other  relief  is  sought,  namely, 
in  the  event  of  the  executrix  denying 
assets.  Edmund  Walker  is  a  necessary 
party  to  the.  suit,  which  seeks  to  enforce 
the  payment  of  the  2,000^  But  if  the 
executrix  does  not  admit  assets,  then  it  is 
necessary  to  make  those  who  have  a  charge 
on  the  real  estate  parties.  The  question 
of  multifariousness  is  a  question  of  conve- 
nience and  of  protection  against  unneces- 
sary expense  and  delay,  by  reason  of 
distinct  matters  being  joined.  The  de< 
murrer  assumes,  that  the  bill  contains 
'*  several  and  distinct  matters,  in  many  of 
which  this  defendant  is  not  in  any  manner 
interested  or  concerned.*'  The  defendant 
is  interested  in  every  matter,  and  no  in- 
creased delay  or  expense  will  be  incurred 
by  him — Campbell  v.  Mackay  (6). 

Aldbrson,  B. — lliis  ought  to  have  been 
a  demurrer  to  part  of  the  bill,  instead  of 
being  general.  There  may  be  matters  in 
^vhich  no  relief  can  ultimately  be  given; 
but  then  the  demurrer  should  have  gone 
to  that  part,  and  not  have  been  a  general 
demurrer  for  want  of  equity.  In  every 
one  of  the  matters  the  defendant  is  con- 
cerned. He  is  the  trustee  to  whom  the 
money  is  ^  be  paid.  Are  tliese  matters 
distinct  from  the  account?  Certainly  not. 
Secause  if  it  is  a  proper  matter  for  relief, 
the  priority  of  this  claim,  on  the  part  of 
£dmund  Walker,  is  a  material  circum- 
stance, and  connected  with  the  account. 
The  second  ground  of  demurrer  altogether 
fiuls.  Demurrer  overruled, 

(4)  1  Ru«g.  &  Myl.  277. 
(6)  6Ves.  573. 

(6>  1  Myl.  &  Cr.  603 ;  8.  c  6  Law  J.  Rep.  (N.s.) 
Chane.  73. 


C.B.  "I  MIDDLETONANDOTIISRS 

Jan.  13,16,22,28;?-     r.  shbrbournb  and 
Feb.  23.         }      others. 

Jurisdiction  —  Validity  of  Will — Issue 
devisavit  vel  non — Receiver — Confessor — 
Superstitious  Terrors —  Undue  Influence, 

A,  the  hetr-at'laWy  files  his  bUl,  impeach* 
ing  the  validity  of  a  will  of  real  estate^ 
alleging  outstanding  terms  in  the  way  of 
trying  the  question  at  law^  and  praying  that 
the  will  may  he  declared  invalid^  as  obtained 
by  undue  mfiuence^  <^c. ;  and  if  necessary^ 
for  an  i«Mc«  devisavit  vel  non,  yor  a  removal 
of  the  terms ^  and  for  a  receiver. 

On  interlocutory  motion  for  an  issue  and  a 
receiver^ — Held^  that  though  a  court  of  equity 
has  no  original  jurisdiction  to  try  the  validity 
of  a  will  of  real  or  personal  estate ;  yet  when 
the  bill  alleges  impediments  to  the  trial  at 
law,  the  Court  has  power  to  direct  either  an 
ejectment,  or  an  issue  **  devisavit  vet  non," 
for  the  information  of  its  own  conscience ; 
and  that  the  issue  is  (he  most  convenient 
course :  and  upon  the  issue  being  found 
against  the  will,  the  Court  will  proceed  to 
decree  a  delivery  up  of  the  alleged  will,  or  a 
perpetual  injunction  against  the  devisee; 
and  also  that  such  issue  may  be  granted  on 
motion  before  the  hearing, 

A  receiver  was  refused  under  the  circum" 
stances,  « 

Kerrick  v,  Bransby,  7  Bro.  P.C.  437, 
and  Andrews  o.  Powyx,  2  Bro.  P.C.  304, 
are  no  authorities  for  the  proposition  ^  that  a 
court  of  equity  lias  no  jurisdiction  to  try  the 
validity  of  a  will  of  real  or  personal  estate, 

*'  Undu&  influence,**  to  affect  the  validity 
of  a  will,  must  be  domineering,  viz.  such  as 
deprives  the  testator  of  being  the  proper 
master  of  his  own  faculties,  the  influence  of 
strong  fear,  threats,  or  menace,  partial  m- 
sanity  upon  a  particular  subject,  or  arising 
from  superstitious  terrors;  but  it  must  be 
clearly  established. 

Where  a  person,  standing  in  the  relation 
of  confessor  to  a  testator,  obtains  thereby 
great  controul  over,  and  interferes  in,  the 
management  of  all  his  temporal  affairs,  ad^ 
vises  him  on  the  disposition  qf  his  property 
by  will,  and  during  the  period  of  such  rela- 
tion takes  large  benefits  by  gifts  inter  vivos, 
and  also  by  his  will,  these  are  circumttances 
affording  a  strong  ground  of  inqtdry  as  to 
undue  i^uence. 
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to  be  mortgagee ;  and  that  she  liad  also 
in  her  hands  e  large  sum  of  money,  out  of 
which  the  S.QQOl.  ought  to  be  paid.  And 
the  plaintifTs  submitted,  that  the  suras  bo 
paid,  under  the  advice  of  Edmund  Walker, 
ought,  as  against  the  persons  interested 
under  the  settlement,  to  be  deemed  and 
taken  to  have  been  paid  to  Edmund  Walker, 
in  part  discharge  of  his  mortgage  security 
and  judgment  debt ;  and  that  the  executrin 
ought  to  set  forth  the  amount,  &c.  of  the 
property  of  the  testator  possessed  by  her, 
and  the  profits  made  of  the  business  since 
his  death,  and  the  particulars  and  amount 
of  the  simple  contract  debts,  which  she 
had  paid  under  the  advice  of  Edmund 
Walker,  and  what  sura  of  money  belonging 
to  the  testator's  estate  was  now  in  her 
hands.  It  was  also  charged,  that  Edmund 
Walker  sometime  since  proceeded  to  revive 
his  judgment  debt  against  the  testator's 
estate,  and  that  tlie  executrix  confessed 
judgment  therein,  with  a  stay  of  execution 
till  the  fourth  day  of  Hilary  term,  1841, 
but  that,  under  the  circumstances,  Edmund 
Walker  ought  to  be  restrained  by  injunc- 
tion from  suing  out  execution  thereon  till 
the  respective  rights  of  him  and  the  cettuit 
que  trail  under  the  settlement  were  ascer* 
tained.  That  H.  Hod  soil  Walker  claimed 
to  be  entitled  under  the  will  of  the  testator 
to  the  copyhold  lands  before  mentioned. 
The  bill  prayed,  that  the  executrix  might 
be  decreed  to  pay  to  W.  T.  Addison  the 
interest  due  on  the  2,000^,  and  to  pay 
to  the  trustees  of  the  settlement  the  prin- 
cipsl  sum  of  8,000/.,  and  in  case  of  her 
not  admitting  assets,  for  an  accouitt,  &c. ; 
and  that  the  leasehold,  and,  if  neces- 
sary, the  copyhold  estates  might  be  sold ; 
and  that  the  Master  might  inquire  what 
simple  contract  debts  had  been  paid  by 


executrix,  Henry  HodsolL Walker  and  Ed- 
mund Walker,  as  one  of  the  trustees,  and 
as  claiming  as  such  mort^gee. 

To  this  bill  the  defendant  Edmond 
Walker  demurred,  on  two  grounds,  lirst, 
that  the  same  was  exhibited  against  him 
and  Almira  Clementina  Walker  and  Henry 
HodsoU  Walker,  for  several  and  distinct 
matters  and  causes,  in  many  whereof,  as 
appears  by  the  said  bill,  this  defeadant 
is  not  in  any  manner  interested  or  con- 
cerned ;  by  reason  of  which  distinct  matters 
the  bill  is  drawn  out  to  a  considerable 
length,  &c.  And  secondly,  that  the  s^d 
plaintiffs  do  not,  nor  doth  either  of  them, 
on  the  face  of  their  own  bill,  sustain  a 
character  entitling  them  to  sue  Edmund 
Walker,  in  manner  in  said  bill  set  forth; 
for  which  reasons,  end  for  divers  other 
errors  appearing  in  the  said  bill,  defendant 
doth  demur  thereto,  &c. 

Mr.  Simpkiiuoa  and  Mr.  IVrlght,  for  the 
demurrer. — ITiis  bill  is  clearly  multifa- 
rious, for  it  embraces  two  distinct  subject- 
matters.  The  plaintifis  are  clearly  entitled 
to  an  account  of  the  personal  estate  of  the 
testator,  in  which  the  Court  will  -administer 
the  assets  in  the  regular  way.  But  one 
creditor  of  the  testator  has  no  right  to  lile 
bis  bill  against  another  creditor  merely  for 
the  purpose  of  impeaching  his  claim,  much 
less  to  tack  that  question  to  a  suit  insti- 
tuted for  the  administration  of  the  estate 
of  the  original  debtor.  If  he  had  a  right 
to  redeem,  he  has  not  offered  to  pay  what 
■8  due.  But  he  has  no  right  to  redeem, 
being  neither  the  real  nor  personal  repre- 
sentative of  the  testator,  nor  having  aay 
speeific'lien  on  the  property,  the  subject 
of  the  mortgage — Coole  ott  Mortgaget,6iS, 
C2fi.  If  the  Court  were  to  decide  in  favour 
of  the  mortgagee's  priority  of  claim,  ihey 
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viviiif;  partner  of  the  testator — Botoiher  \. 
fValkin*  (4).  In  Troughlon  v.  Binkei{5)  it 
was  held,  that  creditor!  under  a  trust  de«d 
coultl  not  Iiave  a  decree  for  redemption 
againtit  a  nioitgagee,  except  in  caae  of 
colluaion. 

Mr.  C,  P,  Coopfr  and  Mr.  ElderUm,  for 
the  bill. — One  ground  of  the  demurrer, 
tbat  for  urant  of  equity,  must  fail,  for  it  is 
admitted,  that  the  plaintifTa  arc  entitled 
to  Bome  of  tbe  relief  sought.  As  to  the 
second  ^ound,  the  object  of  the  bill  is 
mainly  the  administration  of  the  testator's 
estate,  and  it  is  only  in  one  alternative 
that  any  other  relief  is  sought,  namely, 
m  the  event  of  the  executrix  denying 
asseta.  Edmund  Walkejc  is  a  necessary 
party  to  the.  suit,  which  seeks  to  enforce 
the  payment  of  the  8.000/.  But  if  the 
executrix  does  not  admit  assets,  then  it  is 
necessary  to  make  those  who  have  a  charge 
on  tbe  real  estate  parties.  The  question 
of  multifariousness  is  a  (|ueBtion  of  conve- 
nience  and  of  protection  against  unneces- 
sary expense  and  delay,  by  reason  of 
distinct  matters  being  joined.  The  de< 
tnurrer  assumes,  that  the  hill  contams 
"  several  and  distinct  matters,  in  many  nf 
which  thia  defendant  is  not  in  uiy  manner 
interexted  or  concerned."  The  defendant 
is  interested  in  every  matter,  and  no  in- 
creased delay  or  expense  will  be  incurred 
by  him — Cimpbetl  v.  Maekay  (C), 

Aloerioh,  B. — This  ought  to  have  been 
a  demurrer  to  part  of  the  bill,  instead  of 
being  general.  There  may  be  matters  in 
which  no  relief  can  ulttnutely  be  given; 
but  then  the  demurrer  should  have  gone 
h>  Jhat  part,  and  not  have  been  a  general 
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C.B. 

Jan.13.16,2S 
Feb.  23. 

Juriidictim —  Validilt)  of  Will — hsue 
devisavil  vel  non — Receiver — Confestor — 
Supcrstitimis  TcTTori^  Undue  Infiuence. 

A,  the  heir-at-law,  filei  hii  bill,  impeach- 
ing the  validity  of  a  will  of  real  ettafe, 
alleging  outttanding  term*  in  the  way  of 
trying  the  qvettion  at  law,  and  praying  that 
the  will  may  be  declared  trwalid,  at  obtained 
by  undue  infiuenee,  ^c, ;  tmd  if  necettary, 
for  an  r«tit«  devisavit  vel  non,  fora  remoeat 
of  the  termi,  and  for  a  receiver. 

On  interlocutory  motion  for  an  t(«iie  and  a 
receiver, — Held,  that  though  a  court  of  equity 
hasnoorigitialjuritdieliontotrythevauility 
of  a  will  of  real  or  pertonat  estate ;  yet  when 
the  bill  aliegee  inqiedimenli  to  the  trial  at 
law,  the  Court  hat  power  to  direct  either  an 
necttnent,  or  an  ittue  "  devisavit  vel  non," 
for  the  i»formatM)n  of  itt  own  contaence ; 
and  that  the  ittue  it  the  moit  convenient 
courte :  and  upon  the  ittue  being  found 
agamtt  the  will,  the  Court  wilt  proceed  to 
decree  a  delteery  up  of  the  alleged  will,  or  a 
perpetual  injunction  againit  the  deviiee ; 
and  alto  that  tuch  irtue  may  be  granted  on 
miotiou  before  the  hearing. 

A  receiver  was  refuted  under  the  circum- 

Kerrick  v.  Bransby,  7  Bro.  P.C."  4S7, 
and  Andrews  o.  Powyx,  S  Bro.  P.C.  504, 
are  no  authoritiet  for  the  propotilion,  thai  a 
court  of  equity  hat  no  juritdiclion  to  try  the 
validity  of  a  will  of  real  or  perianal  etiale. 

••  Undue-  infiuenee,"  to  affect  the  validUy 
of  a  will,  mutt  be  domineering,  viz.  such  a* 
deprivet  the  tettalor  of  being  tfie  proper 
matter  of  hit  own  facultiet,  the  infiuenee  of 
ttrong  fear,  threatt,  or  menace,  partial  m- 
tanily  upon  a  particular  tubjeet,  or  arimg 
from  tupertlitiout  terrart;  but  it  mutt  be 
clearly  ettabliihed. 

tVhere  a  perion,  tlanding  in  the  relation 
of  confettOT  to  a  tetlator,  obtaint  thereby 
great  controul  over,  and  interferet  in,  the 
management  of  all  kit  temporal  affairs,  ad- 
vitet  him  on  the  ditpotition  of  lui  properly 
by  will,  and  dnring  the  period  of  such  rela- 
lion  taket  large  benefits  by  gifts  inter  vivos, 
and  also  by  kit  will,  thete  are  circumitanoet 
fording  a  ttrong  ground  of  inqiury  at  to 
undue  u^uenee. 
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to  be  mortgagee ;  and  that  she  had  also 
in  her  hands  a  large  sum  of  money,  out  of 
which  the  2,000/.  ought  to  be  paid.  And 
the  plaintiffs  submitted,  that  the  sums  so 
paid,  under  the  advice  of  Edmund  Walker, 
ought,  as  against  the  persons  interested 
under  the  settlement,  to  be  deemed  and 
taken  to  have  been  paid  to  Edmund  Walker, 
in  part  discharge  of  his  mortgage  security 
and  judgment  debt ;  and  that  the  executrix 
ought  to  set  forth  the  amount,  &c.  of  the 
property  of  the  testator  possessed  by  her, 
and  the  profits  made  of  the  business  since 
his  death,  and  the  particulars  and  amount 
of  the  simple  contract  debts,  which  she 
had  paid  under  the  advice  of  Edmund 
Walker,  and  what  sum  of  money  belonging 
to  the  testator's  estate  was  now  in  her 
hands.  It  was  also  charged,  that  Edmund 
Walker  some  time  since  proceeded  to  revive 
his  judgment  debt  against  the  testator's 
estate,  and  that  the  executrix  confessed 
judgment  therein,  with  a  stay  of  execution 
till  the  fourth  day  of  Hilary  term,  1841, 
but  that,  under  the  circumstances,  Edmund 
Walker  ought  to  be  restrained  by  injunc- 
tion from  suing  out  execution  thereon  till 
the  respective  rights  of  him  and  the  cestuis 
que  trust  under  the  settlement  were  ascer- 
tained. That  H.  Hodsoll  Walker  claimed 
to  be  entitled  under  the  will  of  the  testator 
to  the  copyhold  lands  before  mentioned* 
The  bill  prayed,  that  the  executrix  might 
be  decreed  to  pay  to  W.  T.  Addison  the 
interest  due  on  the  2,000/.,  and  to  pay 
to  the  trustees  of  the  settlement  the  prin- 
cipal sum  of  2,000/.,  and  in  case  of  her 
nt>t  admitting  assets,  for  an  accoui\t,  &c. ; 
and  that  the  leasehold,  and,  if  nece8-> 
sary,  the  copyhold  estates  might  be  sold ; 
and  that  the  Master  might  inquire  what 
simple  contract  debts  had  been  paid  by 
the  executrix,  and  which,  if  any,  were 
paid  under  the  advice  of  Edmund  Walker; 
and  to  inquire  into  the  consideration  of  the 
mortgage  and  judgment,  and  what  was  now 
due  thereon ;  and  that  Edmund  Walker 
might  be  restrained  from  suing  out  execu- 
tion upon  the  judgment.  The  plaintiffs 
were  William  Thomas  Addison  and  the 
five  children  the  issue  of  the  marriage 
by  W.  T.  Addison,  their  next  friend,  and 
Ralph  Addison  and  Richard  Addison,  two 
of  the  trustees  of  the  settlement ;  and  the 
defendants  were  Almira  C.  Walker,  the 


executrix,  Henry  Hodsoll  Walker  and  Ed- 
mund Walker,  as  one  of  the  trustees,  and 
as  claiming  as  such  mortgagee. 

To  this  bill  the  defendant  Edmund 
Walker  demurred,  on  two  grounds,  first, 
that  the  same  was  exhibited  against  him 
and  Almira  Clementina  Walker  and  Henry 
Hodsoll  Walker,  for  several  and  distinct 
matters  and  causes,  in  many  whereof,  as 
appears  by  the  said  bill,  this  defendant 
is  not  in  any  manner  interested  or  con- 
cerned ;  by  reason  of  which  distinct  matters 
the  bill  is  drawn  out  to  a  considerable 
length,  &c.  And  secondly,  that  the  said 
plaintiffs  do  not,  nor  doth  either  of  them, 
on  the  face  of  their  own  bill,  sustain  a 
character  entitling  them  to  sue  Edmund 
Walker,  in  manner  in  said  bill  set  forth ; 
for  which  reasons,  and  for  divers  other 
errors  appearing  in  the  said  bill,  defendant 
dodi  demur  thereto,  8tc,     ^ 

Mr,  Simpkinstm  and  Mr,  fVright^  for  tlie 
demurrer. — This  bill  is  clearly  multifa- 
rious, for  it  embraces  two  distinet  subject- 
matters.  The  plaintiffs  are  clearly  entitled 
to  an  account  of  the  personal  estate  of  the 
testator,  in  which  the  Court  will  "Sidminister 
the  assets  in  the  regular  way.  But  one 
creditor  of  the  testator  has  no  right  to  file 
his  bill  against  anotlier  creditor  merely  for 
the  purpose  of  impeaching  his  claim,  much 
less  to  tack  that  question  to  a  suit  insti- 
tuted for  the  administration  of  the  estate 
of  the  original  debtor.  If  he  had  a  right 
to  redeem,  he  has  not  offered  to  pay  what 
is  due.  But  he  has  no  right  to  redeem, 
being  neither  the  real  nor  personal  repre- 
sentative of  the  testator,  nor  having  any 
specific 'lien  on  the  property,  the  subject 
of  the  mortgage —  Coote  an  Mortgmges^  623, 
625.  If  the  Court  were  to  decide  in  favour 
of  the  mortgagee's  priority  of  claim,  they 
could  not  decree  payroient  upon  this  bill. 
There  is  no  firaud  or  collusion  chained 
between  the  mortagee  and  executrix,  so 
that  they  have oio  right  to  bring  Edmund 
Walker  here  in  tiiat  capacity,  if  fraud  is 
charged,  a  creditor  may  €ie  his  bill  lor 
relief,  but  it  must  be  by  using  the  name 
of  the  executrix— i^/ou/ffy  v.  Macamkty(\\ 
Utterson  v.  Mair(fi),  AUager  v.  Rowley  {3). 
The  only  exception  is  the  case  of  the  sur- 

(1)  3  Bro.  C.C.  6t4. 
(«)  «  Ves.  juo.  97. 
(3)  6  Ves.  748. 
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viviog  partner  of  the  testator — Bowiker  v. 
fVatkins  (4).  In  Troughtan  v.  Bink€s{5)  it 
was  held,  that  creditors  under  a  trust  deed 
could  not  have  a  decree  for  redemption 
against  a  mortgagee,  except  in  case  of 
collusion. 

Mr,  C.  P,  Cooper  and  Mr,  Elderton^  for 
the  hill. — One  ground  of  the  demurrer, 
that  for  want  of  equity,  must  fail,  for  it  is 
admitted,  that  the  plaintiffs  are  entitled 
to  some  of  the  relief  sought.  As  to  the 
second  ground,  the  object  of  the  bill  is 
mainly  die  administration  of  the  testator's 
estate,  and  it  is  only  in  one  alternative 
that  any  other  relief  is  sought,  namely, 
in  the  event  of  the  executrix  denying 
assets.  Edmund  Walker  is  a  necessary 
party  to  the,  suit,  which  seeks  to  enforce 
the  payment  of  the  2,000/.  But  if  the 
executrix  does  not  admit  assets,  then  it  is 
necessary  to  make  those  who  have  a  charge 
on  ^e  real  estate  parties.  The  question 
of  multifariousness  is  a  question  of  conve- 
nience and  of  protection  against  unneces- 
sary expense  and  delay,  by  reason  of 
distinct  matters  being  joined.  The  de- 
murrer assumes,  that  the  bill  contains 
"  several  and  distinct  matters,  in  many  of 
which  this  defendant  is  not  in  any  manner 
interested  or  concerned."  The  defendant 
is  interested  in  every  matter,  and  no  in- 
creased delay  or  expense  will  be  incurred 
by  him — Campbell  v.  Mackay  (6). 

Alderson,  B. — This  ought  to  have  been 
a  demurrer  to  part  of  the  bill,  instead  of 
being  general.  There  may  be  matters  in 
which  no  relief  can  ultimately  be  given; 
but  then  the  demurrer  should  have  gone 
to  that  part,  and  not  have  been  a  general 
demurrer  for  want  of  equity.  In  every 
one  of  the  matters  the  defendant  is  con- 
cerned. He  is  the  trustee  to  whom  the 
money  is  ^  be  paid.  Are  these  matters 
distinct  from  the  account?  Certainly  not. 
Because  if  it  is  a  proper  matter  for  relief, 
the  priority  of  this  claim,  on  the  part  of 
Edmund  Walker,  is  a  material  circum- 
stance, and  connected  with  the  account. 
The  second  ground  of  demurrer  altogether 
fails.  Demurrer  overruled^ 

(4)  1  Ruw.  &  Myl.  277. 

(5)  6  Ves.  573. 

(6>  1  Myl.  &  Cr.  603 ;  8.  c.  6  Law  J.  Rep.  (N.s.) 
Chane.  73. 


C.B.  "^  MIDDLETON  AND  OTHERS 

Jan.  13,1 6, 22, 28;?*     t>,  sherbourne  and 
Feb.  23.         }      OTHERS. 

Jurisdiction  —  Va lidity  of  Will — Issue 
devisavit  vel  non — Receiver — Confessor — 
Superstitious  Terrors —  Undue  Influence. 

A,  the  heir-aUlaWf  fles  his  bill,  impeach' 
ing  the  validity  of  a  will  of  real  estate^ 
alleging  outstanding  terms  in  the  way  of 
trying  the  question  at  lam,  and  praying  that 
the  will  may  be  declared  invalid,  as  obtained 
by  undue  influence,  ^c, ;  and  if  necessary^ 
for  an  issue  devisavit  vel  non, /or  a  removal 
of  the  terms,  and  for  a  receiver. 

On  interlocutory  motion  for  an  issue  and  a 
receiver f — Held,  that  though  a  court  of  equity 
has  no  original  jurisdiction  to  try  the  validity 
of  a  will  of  real  or  personal  estate ;  yet  when 
the  bill  alleges  impediments  to  the  trial  at 
law,  the  Court  has  power  to  direct  either  an 
ejectment,  or  an  issue  **  devisavit  vel  non," 
jor  the  information  of  its  own  conscience ; 
and  that  the  issue  is  the  most  convenient 
course:  and  upon  the  issue  being  found 
against  the  wiU,  the  Court  will  proceed  to 
decree  a  delivery  up  of  the  alleged  will,  or  a 
perpetual  injunction  against  the  devisee; 
and  also  that  such  issue  may  be  granted  on 
motion  before  the  hearing, 

A  receiver  was  refused  under  the  drcum' 
stances,  ^ 

Kerrick  v,  Bransby,  7  Bro.  P.C.  437, 
and  Andrews  t?.  Powys,  2  Bro.  P.C.  504, 
are  no  authorities  for  the  proposition,  that  a 
court  of  equity  luis  no  jurisdiction  to  try  the 
validity  of  a  will  of  real  or  personal  estate. 

"  Undue' injluence,**  to  affect  the  validity 
of  a  will,  must  be  domineering,  viz.  such  as 
deprives  tlie  testator  of  being  the  proper 
master  of  his  own  faculties,  the  influence  of 
strong  fear,  threats,  or  menace,  partial  tn- 
sanity  upon  a  particular  subject,  or  arising 
from  superstitious  terrors;  but  it  must  be 
clearly  established. 

Where  a  person,  standing  in  the  relation 
of  confessor  to  a  testator,  obtains  thereby 
great  controul  over,  and  interferes  in,  the 
management  of  all  his  temporal  affairs,  ad' 
vises  him  on  the  disposition  of  his  property 
by  will,  and  during  the  period  of  such  rela* 
tion  takes  large  benefits  by  gifts  inter  vivos, 
and  also  by  his  will,  these  are  circumttances 
affording  a  strong  ground  of  inqmry  as  ta 
undue  i^uence. 
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The  plaintiffs  in  this  suit  were  Mrs. 
Middleton  and  Mrsi  Eastwood,  (with  their 
respective  husbands),  claim  in  o: ,  to  be  the 
nieces  and  co-heiresses  of  W.  Heatley, 
deceased,  whom  the  bill  alleged  to  have 
died  intestate ;  and  the  principal  defendant 
was  Thomas  Sherbourne,  a  Roman  Catho- 
lic priest,  claiming  to  be  devisee  under  the 
will  and  codicils  of  W.  Heatley,  of  certain 
portions  6f  his  real  estate,  and  also  resi- 
duary devisee  and  legatee,  and  executor 
of  the  will.  The  object  of  the  bill  was 
twofold :  first,  to  have  an  opportunity  of 
trying  the  validity  of  the  will  as  a  legal 
instrument,  on  the  ground  of  the  incapacity 
of  the  testator,  and  of  the  undue  influence 
exercised  by  Sherbourne  over  the  mind  of 
the  testator,  which  was  alleged  to  be  natu- 
rally weak,  in  order  to  induce  him  to  exe- 
cute this  instrument ;  and  secondly.  If  that 
should  not  be  established,  that  it  might  be 
declared,  amongst  other  things^  that  the 
devises  and  bequests  to  Sherbourne  were 
made  by  Heatley  upon  certain  secret 
trusts  for  the  Roman  Catholic  religion, 
which  were  illegal,  and  that  consequently, 
there  was  a  resulting  trust  in  favour  of  the 
two  female  plaintiffs.  As  to  the  first  poir^^t, 
it  was  alleged,  that  there  were  outstanding 
terms  affecting  the  estates  devised,  so  that 
the  plaintiffs  were  prevented  from  bringing 
an  ejectment  at  law  to  try  the  question. 
The  other  defendants  (except  the  plain- 
tiffs' children)  were  Thomas  Youens  and 
R.  Thompson,  Roman  Catholic^  priests,  J. 
Briggs,  vicar  apostolic  of  the  Yorkshire 
district,  and  J.  Teebay,  late  steward  of 
Heatley ;  and  they  were  joined  as  defen- 
dants, with  reference  to  certain  convey- 
ances and  gifts  made  to  them  by  Heatley 
in  his  lifetime,,  upon  the  same  understand- 
ing with  which  the  estates  were  alleged  to 
have  been  .devised  by  the  pretended  will. 

The  facts,  as  stated  by  the  bill,  were 
these: — The  father  of  the  female  plaintifls 
died  in  1800,  and  their  mother  m  1802. 
Upon  her  death,  they  went  to  reside  with 
their  uncle,  W.  Heatley,  where  they  conti- 
nued till  1818,  when  the  mother  of  the 
testator  died;  and  at  that  time,  Sher- 
bourne, having  obtained  unlimited  influence 
over  the  mind  of  Heatley,  was  the  cause  of 
their  being  expelled  their  uncle's  house ; 
and  after  their  removal,  Sherbourne  began 
to  act  more  openly :  that  the  teitator,  at 


that  tin)e,  was  possessed  of  considerable 
property,  about  10,000/.  a  year :  that  he 
was  induced,  by  Sherbourne  and  the  other 
defendants,  all  of  whom  were  Roinan  Ca- 
tholic priests,  to  execute  conveyances  of 
certain  parts  of  his  property  to  some  of 
them,  without  any  valuable  consideration: 
that  he  gave  a  sum  of  10,000/.  to  Sher- 
bourne, the  greater  part  of  which  was 
afterwards  laid  out  by  Sherbourne  in  the 
purcliase  of  an  estate  at  Carltoa,  tbe  cob- 
traet  being  in  Sherbourne's  own  name,  and 
the  conveyance  to  tbe  other  defendants  in 
trust  for  him ;  and  that  he  paid  into  the 
hands  of  some  of  the  other  defendants  the 
sum  of  12,562/.,  which  still  remained 
there ;  and  that  he  purchased  canal  shares 
in  the  names  of  other  defendants :  that 
immediately  upon  the  death  of  Heatley, 
his  butler,  in  the  presence  of  Mr.  Smith,  a 
Roman  Catholic  priest,  and  in  consequence, 
lis  he  said,  of  directions  received  from  tbe 
testator,  on  the  very  day  of  his  death,  burnt 
a  variety  of  papers,  without  the  knowledge 
of  the  next-of-kin :  that  Sherbourne  thai 
immediately  came  to  Brindley  Lodge,  tbe 
residence  of  the  testator,  and  found  Mr. 
and  Mrs.  Eastwood  there  already :  that  he 
then  desired  to  look  fbr  a  will,  and,  when 
interrogated  as  to  a  will  of  Headey,  he 
first  denied  any  knowledge  of  one,  but 
afterwards  stated  that  the  will  would  be 
found  in  a  particular  part  of  the  testator's 
bureau,  where  a  will  and  two  codicils, 
dated  respectively  the  16tli  of  February 
1829,  12th  August  18d5,  and  the  3rd  c^ 
June  18d6,  were  actually  found:  that  the 
will  and  codicils  were  propounded  by 
Sherbourne  for  probate,  and  opposed  by 
the  two  nieces  and  tlieir  husbands :  that  a 
litigation  was  then  going  on  in  the  Spiritual 
Court :  that  probate  was  not  granted,  and 
no  person  was  authorized  to  collect  the 
outstttiding  personal  estate :  that  Teebay, 
the  steward,  in  collusion  with  Sherbourne, 
had  obtained  from  Heatley  in  his  lifetime 
3,500/,,  lor  which  he  had  given  his  bond 
to  Sherbourne  as  obligee.  The  affidavit 
of  Mr.  and  Mrs.  Middleton,  and  Mr.  and 
Mrs.  Eastwood,  in  support  of  the  motion, 
stated,  that  W.  Heatley  was  entitled  to 
various  estates ;  that  he  died  a  bachelor, 
being  seventy-seven  years  old  at  the  time 
of  his  death ;  that  he  derived  all  his  estates 
from  his  father  and  mother,  and  was  of  no 
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profession,  except  that  he  had  senred  as«  a 
volunteer  in  the  local  militia ;  that  all  the 
branches  of  the  family  were  Roman  Catho- 
lics ;  that  the  nieces  were  treated  by  Heat- 
ley  as  his  adopted  children ;  that  Heatley 
was  a  man  of  weak  intellect,  and  his  facul- 
ties gradually  decayed ;  that  twenty  years 
before  his  death  he  withdrew  himself  from 
all  society,  and  gave  himself  up  to  rigid 
observances,  and  acted  under  the  belief 
that  the  future  salvation  of  his  Jioul  de- 
pended upon  the  disposition^  of  his  pro- 
perty ;  that  this  belief  amounted  to  an 
insane  delusion ;  that  he  had  a  blind  devo<* 
tion  to  secular  priests,  and  took  no  step  in 
the  controul  of  his  worldly  affairs;  and 
that  in  particular,  many  years  before  his 
death,  Sherbourne  had  obtained  a  most 
absolute  controul  over  him,  and  also  that 
he  acted  as  his  confessor.  That  Sher- 
bourne was  educated  in  Spain,  and  return- 
ed to  this  country  in  1'806 ;  that  he  left 
tliis  country  for  Spain  in  1822,  and  re- 
turned again  in  1825;  that  in  1818  the 
nieces  had  resided  with  their  uncle  for 
sixteen  years,  being  respectively  of  the 
ages  of  twenty-one  and  twenty-three  years ; 
that  they  had  no  communication  personally 
with  their  uncle  on  the  subject  of  their 
removal ;  that  they  were  never  afterwards 
permitted  to  reside  with  him,  except  for 
some  few  weeks,  when  they  were  again 
expelled  by  the  influence  of  Sherbourne ; 
that  the  residence  of  Sherbourne  was  fif- 
teen miles  from  Brindley  Lodge;  that 
Heatley,  in  April  1827,  went  to  reside  at 
"  the  Willows"  (Sherbourne *s  house),  hut 
being  dissatisfied  with  his  residence  there, 
arranged  a  plan  to  remove,  and  returned 
home  in  August  following ;  that  Sher- 
bourne then  resumed  his  visits  to  Brindley 
Lodge  about  once  a  fortnight,  and  intro- 
duced to  Heatley  a  cotton-factory  girl,  of 
the  name  of  Ellen  Hayes,  to  lecture  on 
divinity,  and  that  such  lectures  were^ 
openly  discountenanced  by  Mr.  Pope,  the 
resident  priest,  and  by  others  of  the  same 
persuasion ;  that  the  visits  of  all  persons 
to  Heatley  were  carefully  excluded  by 
Sherbourne ;  that  Heatley 's  dinner  parties 
consisted  exclusively  of  priests,  who  were 
present  on  one  occasion  fifteen  in  number ; 
that,  by  means  of  such  influence,  Heatley 
contributed  large  sums  to  every  Roman 
Catholic  charity,  and  permitted  large  sums 


of  money  to  be  laid  out  in  lands,  in  the 
names  of  Sherbourne  and  the  other  defen- 
dants, none  of  such  deeds  being  enrolled 
in  theCourtof  Chancery  within  six  months ; 
and  deponents  believe  that  they  took  such 
lands  upon  some  secret  trusts ;  and  parti- 
cularly that  in  1832  the  Carlton  estate 
was  purchased  with  the  money  of  Heatley, 
though  the  contract  was  made  with  Sher- 
bourne, and  the  conveyance  was  to  Youens 
and  Briggs,  and  8,914/.  was  the  purchase- 
money.  That  Sherbourne  had  received  a 
half-year's  dividend  on  12,562/.  which  was 
the  money  of  Headey;  that  they  believed 
that  Heatley  had  for  many  years  ceased 
to  keep  a  banking  account  in  his  own 
name,  though  formerly  accustomed  so  to 
do,  but  lefl  the  money  among  the  books  in 
his  library,  a  fact  which  was  well  known  to 
Sherbourne  and  the  other  defendants ;  that 
Heatley  required  them  to  apply  the  divi- 
dends on  the  12,562/.  in  a  particular  man- 
ner, which  they  always  did ;  that  at  the 
time  of  his  death,  Heatley's  property  was 
not  worth  more  than  4,500/. ;  that  in  the 
deponents'  belief,  when  the  will  of  1829 
was  made,  the  testator  was  not  in  a  dis- 
posing state  of  mind ;  and  that  when  one 
of  the  estates  so  conveyed  was  required 
by  a  railway  company^  they  refused  to 
accept  the  title  from  the  defendants,  and 
consequently  the  conveyance  was  made  by 
Heatley,  and  the  consideration  money 
expressed  to  be  paid  to  him.  That  in  the 
deponents*  belief,  Sherbourne  and  the 
other  defendants  intended  to  apply  the  pro- 
perty obtained  from  Heatley  in  augmenta- 
tion of  a  fund  raised  by  the  secular  priests 
of  the  Lancashire  district  (of  which  asso- 
ciation all  the  defendants  were  members), 
for  their  own  support,  and  for  the  promo- 
tion of  the  interests  of  the  Roman  Catholic 
Church. 

By  the  constitutions  of  this  society, 
which  were  read,  each  priest  was  to  impress 
on  the  minds  of  his  flock  the  merit  of  con- 
tributing to  the  fund,  and  was  to  celebrate 
mass  every  month  for  the  benefactors  gene- 
rally ;  and  besides,  they  were  to  celebrate 
mass  specially — once  for  him  who  should 
give  10/.  to  the  stock,  twice  for  him  who 
should  give  20/.,  and  so  in  proportion. 
There  was  other  evidence  of  the  influence 
which  Sherbourne  had  acquired  over  the 
mind  of  the  testator,  given  by  the  servants, 
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and  particularly,  as  to  the  escape  from 
"  the  Willows;"  that  testator  ordered  Sher- 
bourne  to  be  watched  off  the  premises, 
and  then  ha'd  his  clothes  hastily  put  into  a 
gig,  and  went  home,  unknown  to  Sher- 
boume  ;  that  when  at  the  Willows,  he  was 
constantly  in  the  chapel  adjoining,  with 
Sherbourne,  who  used  frequently  to  call 
his  attention  to  a  tomb  there,  built  for  him 
(Heatley),  as  a  matter  for  his  continual 
reflection. 

The  will  and  codicils  left  by  the  testator 
were  as  foUoivs : — First,  a  will  of  1 824, 
produced  by  Sherbourne  afler  the  filing  of 
the  bill,  by  which  the  testator  gave  to 
Sherbourne  his  whole  property,  real  and 
personal,  except  two  legacies  of  6,000^. 
each,  given  to  each  of  his  nieces,  the  plain- 
tiffs. This  will,  according  to  Sherbourne*8 
statement,  was  delivered  to  him  by  the 
testator  in  1825,  on  his  second  return  from 
Spain,  and  was  in  his  possession  and  cus- 
tody till  deposited  by  him,  afler  Heatley's 
death,  in  the  Ecclesiastical  Court.  Next, 
the  will  of  the  16th  of  February  1829,  by 
which  he  gave  Brindley  Lodge,  the  house- 
hold furniture,  garden,  and  premises,  and 
farm-house  and  lands  adjoining,  to  his  two 
nieces  for  life,  with  remainder  to  their 
respective  children ;  and  he  gave  all  his 
lands  and  houses  in  Preston,  a  public- 
house  and  his  estate  in  Salmesbury,^  and 
all  his  messuages  and  lands,  whatsoever 
and  wheresoever,  of  which  he  was  seised, 
and  over  which  he  had  power  or  (lispo- 
sition,  and  all  his  ready  money,  debts,  &c., 
to  his  good  friend,  Thomas  Sherbourne, 
otherwise  Irving,  his  heirs,  executors,  ad- 
ministratora,  and  assigns.  And  he  appointed 
Sherbourne  executor  of  his  said  will. 

By  the  first  codicil,  dated  the  12th  of 
August  1835,  in  the  handwriting  of  Sher- 
bourne, and  averred  by  him  to  have  been 
written  at  the  dictation  of  Heatley,  the 
testator  appointed  that  his  nieces  should 
inherit,  aflcr  his  death,  four  fields,  and 
other  small  property  in  addition,  in  the 
same  manner  as  directed  by  his  will  con- 
cerning Brindley  Lodge,  &c. 

By  a  second  codicil,  dated  the  3rd  of 
June  1836,  partly  in  Sherbourne*s  hand- 
writing, the  testator  gave  his  nieces  a  farm 
and  other  property,  to  be  enjoyed  in  like 
manner  as  expressed  concerning  the  man- 
sion, &c.  in  bis  will,  and  then  concluded 


with  this  clause  :•**•**  It  is  probable  that 
my  having  given  a  considerable  part  of 
my  property  to  my  friend,  the  Rev.  Tho- 
mas Sherbourne,  may  give  dissatisfaction 
to  my  nieces  and  their  husbands,  who  have 
expressed  themselves  to  the  effect  that  they 
have  a  moral  right  to  the  whole  afler  my 
death ;  now,  in  order,  as  far  as  possible,  to 
prevent  any  vexatious  proceedings,  and  to 
the  intent  that  my  will  and  codicils  may 
have  full  effect,  according  to  my  intention 
as  expressed  therein,  I  direct  that  my  said 
nieces  or  their  representatives  do,  within 
twelve  calendar  months  afler  my  death, 
confirm  my  said  will,  and  execute  to  Sher- 
bourne, or  his  heirs,  a  release  and  convey- 
ance of  all  the  estates  devised  to  him,  and 
all  claim  and  interest  which  they  may  have 
in  the  same.  And  in  default  thereof,  i 
revoke  the  devises  o£  the  estates  made  to 
my  said  nieces,  and  I  give  and  devise  all 
the  said  premises  to  the  only  use  of  the  said 
Thomas  Sherbourne;  and  I  confirm  my 
said  will  in  all  other  respects." 

On  the  envelope  enclosing  the  second 
will  and  codicils,  were  these  words,  in  the 
testator's  handwriting  : — *'  I  wish  the  rents 
of  my  estate  at  Carlton,  which  1  purchased, 
but  which  is  conveyed  to  others,  to  be  at 
the  disposal  of  Dr.  Youens,  to  be  applied 
for  as  many  masses  as  100^.  will  give ;  not 
to  go  beyond  the  Lancashire  district.  The 
remainder  of  the  rent  to  be  at  the  dis- 
posal of  Dr.  Youens,  to  enable  him  to 
comply  with  the  above-mentioned  pur- 
poses expressed  as  to  young  persons." 

It  appeared  from  the  evidence,  that  Sher- 
bourne mostly  wrote  or  corrected  all  the 
letters  of  Heatley,  and  that  he  had  had 
various  conversations  and  discussions  with 
Heatley  relative  to  a  man's  moral  right  to 
leave  M  his  property  away  from  his  rela- 
tions. 

The  affidavit  of  Sherbourne  denied  that 
Heatley  was  a  person  of  weak  intellect, 
stating  that  in  1 812  he  was  offered  the  Lieu- 
tenant-Colonelcy of  the  regiment,  which 
he  declined,  in  consequence  of  the  delicate 
state  of  his  health ;  and  he  denied  that  he 
had  interfered  in  the  disposal  of  Heatley *8 
property.  He  alleged,  tliat  Mrs.  East- 
wood had  incurred  the  displeasure  of 
Heatley,  by  marrying  het- .  present  bus- 
band;  and  that  HeaUey,  for  that  cabse, 
had  directed  tlie  deponent  to  compel  the 
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nieces  to  qiiit  the  house:  that  as  to  his 
'Vriting  Heatley's  letters,  Heatley  had  m 
fancy  for  his  style  of  composition,  and 
einploye<l  him,  when  unwell  or  particularly 
engaged,  to  write  his  letters,  which  Heatley 
afterwards  copied.  He  admitted  that  he 
agreed  with  Heatley  that  A  man  had  a 
moral  right  to  leave  his  property  away 
from  his  relations,  in  all  cases  except  where 
he  had  children.  He  admitted  that  he  had 
procured  Ellen  Hayes,  not  to  lecture  on 
controversial  points  of  religion,  hot  to  teach 
the  children  of  the  neighbourhood  their 
catechism.  He  also  admitted  that  he  had 
been  Heatley's  confessor  from  1826  to 
1 8S2.  He  alleged,  that  the  tomb,  &c.  in  the 
chapel  adjoining  *'  the  Willows"  had  been 
built  for  himself  and  his  family  only ;  and 
that  the  occasion  of  these  gifts  and  legacies 
was  a  '*warm  and  lasting  friendship*'  which 
he  had  contracted  with  the  testator,  and 
which  continued  to  the  time  of  his  death. 

The  prayer  of  the  bill  was,  that  the 
estates  purchased  in  the  names  of  the  said 
priests  with  the  money  of  Heatley  might 
be  declared  to  be  a  resulting  trust  in  favour 
of  the  plarnti&s ;  and  that  it  .might  be  de** 
dared  that  die  several  conveyances  made 
to  the  defendants,  and  the  said  will  and 
codicils,  were  fraudulent,  and,  if  necessary, 
for  an  issue  or  issues  to  try  the  validity 
of  the  will,  &c. ;  and  that  the  defendants 
might  be  restrained  from  setting  up 
outstanding  terms,  and  for  a  receiver 
of  the  personal  estate  during  the  litigation 
in  the  ecclesiastical  courts,  and  for  a  re- 
ceiver of  the  I'ents  and  profits  of  the  real 
estates. 

Amotion  was  now  made  for  an  injunction 
to  restrain  the  defendant  Sherbourne  from 
receiving  the  rents,  &c.  of  the  real  estates 
so  alleged  to  be  devised  to  him  ;  and  for  a 
receiver  of  the  real  and  personal  property, 
with  the  usual  directions. 

Mr.  ShnpkinKm^  Mr,  StUton  Sharpe,  and 
Mr,  Rolt,  for  the  motion. — Looking  at  the 
eAormous  amount  of  these  gifts,  at  the 
fortune  of  Mr.  tieatley,  at  the  situation  of 
the  defendant  Sherbourne,  (who  admits 
himself  to  have  been  the  confessor  of 
Heatley  from  1826  to  1832,  in  which  time 
the  greater  parts  of  these  gifts  were  made,) 
how  can  they  be  reconciled  with  the  known 
principles  of  a  court  of  equity  ?     In  1 829 


and    1830,    estates    at    Salmesbury  and 
Walton-le-Dale  were  purchased  with  Heat- 
ley's  money,  and  conveyed  to  Sherbourne 
himself.     In  1882,  the  Carlton  estate  is 
purchased  with  the  testator's  money,  and 
conveyed  in  fee  to  three  other  priests,  in 
trust  for  Sherbourne.     The  10,000/.  was 
no  doubt  paid  by  Heatley  into  the  bankers' 
hands,  into  the  name  of  Sherbourne,  for 
the  purpose  of  paying  for  it ;  and  as  it  is 
admitted  that  no  -trust  of  it  has  been  de- 
clared, it  follows,  that  there  is  a  resulting 
trust  in  favour  of  the  plaintiffs.     Besides 
that,  the  writing  on  the  envelope  of  the 
last  will  shews  clearly  for  what  purposes  it 
was  bought.  Then  Tee  bay  borrows  8,500/. 
cf  Heatley,  and  gives  a  bond  for  it  to 
Sherbourne,  as  the  obligee ;  and  this  money 
is  still  outstanding.     And  besides,  Sher- 
bourne had  the  title-deeds  of  all  Heatley's 
estates  in  his  possession.     I'hese  are  cir- 
cumstances from  which  we  may  infer  the 
degree  of  influence  which  Sherbourne  ex- 
ercised over  the  testator's  mind  as  his  sole 
confessor.     We  must  also  take  into  consi- 
deration the  circumstances  attending  the 
finding  of  the  will  and  codicils ;  the  reten- 
tion by  Sherbourne  of  the  will  of  1824, 
which  was  not  produced  till  afler  the  fliing 
of  the  bill ;  the  draft  of  one  of  the  codicils 
in   the   handwriting   of  Sherbourne ;    his 
interference  in  all  the  testator's  secular 
matters ;  and  tlie  inditing  of  his  letters  of 
business — all  this  shews  the  great  degree 
of  influence  he  had  gained.     There  is  here 
every  ingredient  to  warrant  the  interpo- 
sition of  the  Court,  as  Heatley  was  a  man 
under   the   influence   of  strong  religious 
feelings,  and  was  persuaded  that  the  saying 
of  masses  and  the  giving  of  alms  were 
most  essential  points  of  faitli ;  and  there 
is  no  other  conclusion,  but  that,  under  this 
persuasion,  he  was  induced  to  make  these 
gifls,  at  the  time  that  Sherbourne  was  his 
confessor.     These  gifts,  therefore,  cannot 
stand.     But  as  by  the  will  and  codicils  the 
testator  has  given  all  his  undisposed  of 
property,  real  and  personal,  to  Sherbourne, 
it  would  be  useless  to  contest  the  gifts  tn/er 
vivos,  before  impeaching  the  validity  of  the 
will ;  and  it  is  necessary,  for  the  purposes 
of  justice,  that  the  Court  should  direct  an 
issue  devisavH  vel  non.     Then,  with  refer- 
ence to  the  situation  in  which  the  parties 
stood  to  each  other: — The  Court  will  not 
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allow,  except  under  particular  circum- 
stances, any  gift  between  guardian  and 
ward,  attorney  and  client,  or  in  analogous 
situations,  while  the  relation  exists.  Sher- 
bourne  admits  that  he  had  contracted  a 
'*  warm  friendship*'  with  Heatley,  which 
continued  to  the  time  of  his  death.  Now, 
the  gifls  inter  vivos  were  made  while  Sher- 
bourne  was  avowedly  his  sole  confessor; 
and,  from  the  admission  of  Sherbourne,  it 
may  be  presumed,  that  the  same  influence 
continued  up  to  the  making  of  the  last 
codicil.  There  are  cases  that  bear  very 
closely  upon  the  present.  In  Norton  v. 
Kelly  {l)t  Huguenin  v«  Baseley  {2),  the 
gifls  were  set  aside,  on  the  ground  of 
undue  influence  exercised  by  means  of 
spiritual  ascendancy.  In  Dent  v.  Bennett 
(3),  the  same  principle  was  extended  to  the 
case  of  a  medical  man  and  his  patient.  The 
application  of  the  principle  is  more  strongly 
required  in  such  a  case  as  this,  than  in  the 
cases  laid  down  in  the  books,  because  the 
influence  is  so  much  the  stronger.  Has 
the  Court  no  jurisdiction  to  appoint  a  re- 
ceiver in  such  a  case  I  The  language  of 
the  Court  has  always  been,  that  it  would 
require  a  strong  case  to  be  made,  and  that 
then  it  would  interfere ;  and  the  point 
was  actually  so  decided  in  Podmore  v. 
Gunning  (4).  Here,  is  a  person  hold- 
ing the  situation  of  spiritual  adviser  and 
confessor,  receiving  numerous  gifts  of 
large  amount,  obtaining  a  will  by  which 
he  gets  the  great  bulk  of  the  testator's 
property,  consulted  as  to  his  opinion  of 
the  morality  of  a  man  leaving  all  his  pro- 
perty away  from  his  relations,  employed  to 
expel  the  nieces  from  the  house,  mixed  up 
in  all  the  secular  affairs  of  the  testator, 
writing  his  private  letters,  and  with  all  the 
title-deeds  in  his  hands,  though  not  brought 
up  as  an  attorney,  and  his  education  only 
qualified  him  as  a  spiritual  adviser..  What 
is  to  account  for  this  intimacy  ?  The  par- 
ties are  not  in  the  same  situation  in  life, 
not  college  acquaintances,  or  bound  by  early 
associations.  Must  it  not  be  referred  to 
the  only  cause  of  this  intimacy  that  pre- 

(1)  t  Eden,  286. 
(«)  14  Ves.  «73. 

(3)  7  Sim.  539;    s.c.  5  Law   J.  Rep.   (n.8.) 
Cbanc.  58. 

(4)  5  Sim.  485 ;   a.  c.  5  Law  J.   Rep.  (n.s.) 
Chano.  266, 


sents  itself,  namely,  the  relatton  of  spirituid 
adviser  in  which  he  stood  to  the  testator  ? 
And  when  such  persons  have  got  posses- 
sion of  large  property  by  means  of  their 
spiritual  ofRce,  it  is  impossible  not  to  make 
remarks  on  their  spiritual  character.  It 
is  justifiable  also  to  allude  to  their  reli- 
gious belief,  because  their  acts  and  conduct 
are  in  accordance  with  the  rules  they  have 
laid  down  in  the  constitutions,  for  their 
conduct  toward  the  persons  over  whom 
they  have  spiritual  guidance.  They  are 
there  directed  to  procure  as  large  benefae- 
tions  as  they  can,  to  be  given  to  them  as  a 
body,  that  is,  to  the  very  persons  who  are 
instrumental  in  procuring  them.  '  But  it  it 
said,  there  are  no  cases  in  the  books  of 
gifts  made  to  confessors  held  void.  Since 
the  establishment  of  a  court  of  equity  in  a 
regular  form,  the  Roman  Catholic  religion 
has  not  been  the  reKgten  of  the  country ; 
and  it  is  very  creditable  to  the  Church  of 
England,  that  tliere  is  no  case  with  refer- 
ence to  this  point.  But  the  Court  would 
not  shrink  from  establishing  such  a  ndet 
if  it  could  be  done  by  following  out  the 
general  principles  of  a  court  of  equity,  or 
from  the  analogy  of  the  cases.  But  in 
foreign  countries,  where  the  Roman  Catho- 
lic religion  prevails,  the  situation  of  con- 
fessor is  assimilated  to  other  characters 
in  fiduciary  situations,  as  guardian  and 
ward,  &c.—Pothier,  tom.  13,  Traiti  <fct 
donations  testamentaires,  c.  S.  art.  S ;  and 
there  it  is  said,  that  not  only  could  he  not 
obtain  a  legacy  to  himself,  but  not  even  to 
the  convent  or  body  to  which  he  belonged. 
And  again  in  tit.  14,  *  Administrateur'— 
Merlin,  Repertoire  de  Jurisprudence,  tit. 
'  Confesseur.*  And  this  is  quite  agreeable 
to  the  language  of  Lord  Northington  in 
Norton  v.  /Ce%,  and  of  Sir  S.  Romilly  in 
Huguenin  v.  Basely.  But  how  much 
stronger  do  those  arguments  apply,  consi- 
dering the  great  power  possessed  by  a 
confessor  over  his  penitent — the  descrip- 
tion of  the  intimacy — the  nature  of  Heat- 
ley's  mind — and  the  influence  apirituai 
subjects  had  over  him,  and  his  habits  of 
life  directed  towards  them,  with  priests 
only  for  his  companions  ?  This  is  a  mixed 
case  of  incapacity  and  undue  influence. 

[Lord  Abikosr,  C.B. — In  the  case  of  a 
will,  it  must  be  considered  whether  the 
situation  of  the  parties  is  such  as  to  pre^ 
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sume  that  the  influence  is  domineering.  A 
case  was  tried,  under  the  directions  of  a 
court  of  equity,  in  which  I  was  counsel, 
where  a  gentleman  had  left  his  property 
to  a  favourite  groom;  and  Mr.  Justice 
Chambre,  the  best  lawyer  of  his  day,  told 
the  jury,  that  he  could  not  well  define 
what  amounted  to  undue  influence;  and 
by  his  directions,  a  verdict  was  found  for 
the  will.  In  Lord  Trvmlesiomn* i  case  (5), 
it  was  said,  that  a  will  made  in  favour  of 
the  wife  had  been  obtained  through  her 
influence ;  the  verdict  was  against  the  will, 
but  was  set  aside  on  appeal  to  the  House 
of  Lords.  There  is  no  question  that  a  con- 
fessor has  an  influence  paramount  to  all 
others ;  whether  it  hfis  been  fraudulently 
used,  is  another  thing.] 

The  influence  obtained  here  resulted 
from  the  situation  of  the  parties ;  and  is 
aptly  described  by  the  words  of  Lord 
Hardwicke  in  Hylton  v.  Hylton(Q)y  as 
*'good  usage,  unfairly  meant."  All  the 
evidence  as  to  the  influence  must  be  pre<* 
sumptive ;  but  if  there  is  one  occasion  on 
which  that  influence  is  resisted  (as  in  this 
case),  it  throws  great  light  upon  the  whole 
transaction.  In  order  to  obtain  a  receiver, 
it  is  not  necessary  to  shew  danger  to  the 
property,  but  only  a  strong  probability 
that  the  deed  has  been  improperly  obtain* 
ed — Huguemn  v.  Bateley. 

Mr.  Bethell  and  Mr,  Walker^  contra. — 
All  the  cases  cited  by  the  other  side  were 
cases  not  of  testamentary  bounty,  but  of 
donations  inter  tivost  find  the  doctrine  has 
never  been  carried  further ;  and  yet,  if  it 
had,  according  to  the  analogy  of  the  cases, 
it  is  incumbent  on  the  party  to  shew  a 
fraudulent  use  made  of  the  relation :  but 
they  are  obliged  to  assume  the  gifls  them- 
selves to  be  evidence  of  the  fraud.  Now, 
the  first  charge  against  Sherboume  occurs 
in  1 8 1 8 — that  he  then  caused  the  expulsion 
of  the  plaintifls  from  their  uncle's  house. 
This  is  a  bare  allegation.  The  defendant, 
in  his  affidavit,  states  that  Heatley  disap- 
proved of  the  connexion  that  Mrs.  East- 
wood was  about  to  form ;  and  he  pledges 
his  oath  that  he  interceded  with  the  tes- 
tator to  prevent  it.  It  appears  also,  that 
both  the  ladies  were  amply  provided  for 

(5)  1  Bligh,  N.S.  4«r. 

(6)  «  Vet.  sen.  549. 
New  Series,  X.— Exchbq.  in  Eq. 


out  of  their  own  fortunes.  In  1824,  Sher'* 
bourne  is  in  Spain,  removed  from  all  pos- 
sibility of  personal  influence  over  Heatley, 
and  what  occurs  7  Heatley  makes  a  dispo- 
sition of  his  property  more  favourable  to 
Sherboume  than  by  the  last  will.  How, 
then,  can  the  second  will  be  said  to  have 
an  injurious  origin?  As  to  Heatley*s  resi- 
dence at  *'  the  Willows,"  it  was  necessary 
that  Brindley  Lodge  should  be  repaired, 
and  for  that  purpose  the  reroovtd  was 
made.^  The  evidence  brought  forward  of 
his  conduct  there,  is  merely  the  evidence 
of  a  discarded  servant  of  Sherboume.  The 
next  ground  taken  is,  that  he  gave  large 
sums  of  money  to  Roman  Catholic  clergy- 
men. This  is  the  first  time  that  a  court  of 
justice  has  been  called  upon  to  infer  idiotcy 
from  the  fact  that  a  man  possessed  of  com- 
petent means  devoted  a  large  portion  of 
those  means  to  charitable  and  religious 
purposes.  There  is  no  evidence  whatever 
of  his  being  a  person  of  weak  mind,  but  ^ 
the  contrary.  Notwithstanding  the  in- 
fluence of  Sherboume,  the  intention  of 
Heatley  to  benefit  his  nieces  increases  with 
each  suqcessive  will,  so  that  they  took  a 
much  larger  benefit  than  they  would  have 
done  under  the  will  of  1 824 ;  added  to  this» 
that  Heatley  early  warned  them  that  they 
were  not  to  expect  to  inherit  the  bulk  of 
his  property.  Then,  as  to  the  law  of  the 
case : — The  Court  is  asked,  on  the  appli- 
cation of  an  heir,  to  appoint  a  receiver  of 
a  devised  estate,  upon  the  ground  that  the 
testator  had  not  the  free  use  of  his  faculties 
when  he  made  his  will.  From  all  the  cases,  ^ 
it  is  clear  that  the  Court  has  no  jurisdiction; 
To  pronounce  what  is,  or  what  is  not,  the 
will  of  the  testator,  whether  it  was  obtained 
by  undue  influence,  or  by  any  degree  of 
fraud,  does  not  belong  to  this  Court,  but  is 
the  province  of  a  jury,  and  to  be  exercised 
at  common  law.  The  present  is  the  first 
occasion  on  which  the  attempt  has  been 
made.  The  earliest  case  is  Kerrtck  v. 
Bransby  (7),  where  it  is  laid  down,  that  to 
decide  upon  the  ammus  testandi  belongs  to 
the  courts  of  common  law. 

Andrews  v.  Powys^  2  Bro.  P.C.  476. 

Bennel  v.  Vade,  2  Atk.  324. 

Bates  V.  Orates,  2  Ves.  jun.  288. 
A  court  of  equity  never  appoints   a  re- 

(7)  7  Bro.  P.C.  437, 
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ceiver,  except  it  will  grant  relief  at  the 
hearing  ;  for  the  appointment  of  a  receiver 
is  in  the  nature  of  an  equitable  execution  : 

Davis  V.  the  Duke  of  Marlborough,  2 
Swanst.  165. 

Pemberton  v.  Pemberton^  IS  Ves.  297  ; 
in  which  case  it  was  doubted  whether  it 
was  not  the  proper  course  to  direct  the 
heir  to  bring  an  ejectment.  In  Jones  v. 
Jones  (8),  Sir  W.Grant  says,  *'  It  is  impos- 
sible that,  at  this  time  of  day,  it  can  be 
made  a  serious  question  whether  it  be  in 
this  court  that  the  validity  of  a  will,  either 
of  real  or  personal  estate,  is  to  be  deter- 
mined.' There  is,  however,  an  alternative 
prayer,  that  the  Court  will  direct  an  issue 
to  be  tried ;  and  then  certain  other  direc- 
tions are  sought,  as  applicable  to  that 
alternative.  Now,  although  there  may  have 
been  instances  of  issues  directed  on  the 
bill  of  ah  heir-at-law,  where  no  opposition 
was  made,  yet  it  is  apprehended  that  he 
cannot  insist  on  any  such  direction.  He  may 
bring  his  ejectment,  and,  if  there  are  im- 
pediments to  the  proper  trial  of  the  merits, 
he  may  come  here  to  have  them  removed ; 
but  he  has  no  right  to  have  an  issue  substi- 
tuted in  the  place  of  an  ejectment.  If  he 
can  have  no  issue,  can  he  have  those  con- 
sequential directions,  that  are  asked  only 
on  the  supposition  that  an  issue  is  to  be 
granted  V*  Again — *'  There  is  no  case  in 
which  the  Court  has  interfered,  at  the  suit 
of  heiror  devisee,  to  restrain  waste,"  during 
the  litigation  of  the  parties.  '*  If  the  Court 
will  not  interfere  to  stay  waste,  a  fortiori  it 
will  refuse  to  appoint  a  receiver."  Jones 
V.  Frost  {9),  Jones  v.  FroW  (10);  and  the 
demurrer  to  the  bill  was  allowed  and  con- 
firmed on  appeal — Smith  v.  CoUyer{\l), 
In  Gmgell  v.  Home  {12),  the  same  attempt 
was  made,  and  the  authority  of  Podmore 
V.  Ounning,  as  establishing  the  doctrine, 
was  repudiated.  The  decision  in  Podmore 
V.  Gunning  ukes  for  granted  that  the  will 
is  a  good  will,  but  that  there  is  something 
dehors  the  will,  which  raises  a  trust  in  the 
devisee  for  the  benefitof  a  third  person. 

[Lord  Abingbr,  C.B. — I  should  have 
doubted  the  principle  of  that  case.     If  a 

(8)  3  Mer.  171 ;  s.  c.  7  Prioe,  6^. 

(9)  3  Mad.  1. 

(10)  Jac.  466. 

(11)  8  Vea.  89. 
(1«)  9  Sim.  539. 


man  does  not  choose  to  express  in  his  will 
what  he  means,  can  you  supply  it  dehors? 
There  is  an  old  case,  ^  converso,  which 
determines,  that  a  man  doing  the  roost 
important  services  to  the  testator,  in  consi- 
deration of  a  promised  benefit  under  the 
will,  can  neither  maintain  a  bill  nor  action 
at  law,  if  \e(i  out  of  the  will.] 

If  a  receiver  could  be  appointed,  is  there 
any  apprehension  of  danger  ?  The  Court 
could  not  appoint  a  receiver,  unless  it  were 
prepared  to  say,  tliaf  at  the  hearing  it  would 
set  aside  the  will.  Tatham  v.  Wright  {IS) 
was  a  strong  case  for  a  receiver,  yet  no 
such  application  was  ever  made.  The 
foreign  law  which  has  been  cited  goes  only 
to  persons  standing  in  the  relation  of 
parent  and  child  :  here  are  nieces  only, 
amply  provided  for,  and  who  take  a  large 
benefit  under  the  will.  In  the  case  of  per- 
sonal property,  the  jurisdiction  to  appoint 
a  receiver  is  undoubted ;  but  it  is  exer- 
cised, not  on  the  ground  of  title,  but  of  the 
estate  being  unrepresented.  '  But  dien  the 
relief  must  be  sought  in  a  suit  properly 
constituted — Jones  v.  Frost,  With  respect 
to  the  citations  from  Pothier  and  Merlin^ 
the  cases  there  make  a  distinction  be- 
tween the  regular  and  secular  clergy.  The 
rule,  however,  is  merely  positive ;  but 
there  is  nothing  in  the  laws  of  this  country 
which  prevents  a  person  giving  his  pro- 
perty to  anybody  he  thinks  proper.  In 
Doe  d.  Parr  v.  Hicks  (14),  where  an  attor- 
ney had  made  himself  residuary  legatee, 
Mr.  Justice  Buller  held  the  bequest  bad , 
but  that  opinion  was  disapproved.  In 
Ingram  v.  fVyatt{\5),  an  attorney  had 
made  himself  sole  legatee,  and  the  will  was 
held  good,  and  the  decision  confirmed  on  a 
commission  of  review. 

Mr.  Simpkinson,  in  reply. — First,  as  to 
the  law  of  the  case.  It  is  not  disputed, 
that  a  court  of  equity  will  not  set  aside  a 
will  of  real  estate — that  it  will  not  even 
interfere,  till  the  validity  of  the  will  has 
been  established  at  law ;  the  greater  part 
of  the  authorities  go  that  length :  but  in  all 
the  cases  there  were  no  ioapediments  ex- 
isting or  suggested  by  the  bilf  to  a  trial  of 
the  question  at  law.  Here  are  obstaclos : 
quoad  part  of  the  property  it  is  admitted 

(13)  t  Ruas.  &  Mjl.  1. 

(14)  Cited  in  3  Esp.  f84. 

(15)  3  Hag.  £c  R«p.  466. 
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that  there  are  outstanding  terms ;  and  as 
to  the  rest  of  the  property,  the  defendants 
will  not  deny  that  there  are  outstanding 
terms;  which  was  the  case  in  dark  v. 
Dew(\6).  The  plaintiff,  therefore,  has  a 
locus  standi  as  far  as  regards  the  will ;  and 
the  Court  could  not  do  justice  without 
directing  an  issue.  Kerrick  v.  Branshy  was 
a  question  of  mere  legal  estate ;  Andrews 
T.  Powys  and  Bennet  v.  Vade*  were  the 
same.  Lord  Hardwicke  said,  in  the  last 
case,  that  he  would  not  interfere  without 
directing  an  issue  devisavU  vel  nofi.  A 
similar  doctrine  was  held  in  Bates  v. 
Graves  and  Pemberton  v.  Pemberton,  in 
which  last  case  Lord  Eldon  said,  that  after 
a  legal  determination  the  Court  would  act. 
So  also  in  Jones  v.  Frost  and  Jones  v.  Jones, 
in  which  last  case  Sir  W.  Grant  says,  he 
does  not  see  any  good  reason  why  the 
Court  should  not  interpose  to  preserve  real 
property,  for  the  same  reason  that  it  inter- 
feres in  the  case  of  personal  property. 

[LosD  Abinger,  C.B. — That  is  merely 
the  expression  of  his  opinion ;  he  does  not 
say  the  law  is  so.] 

The  demurrer  was  allowed  principally 
because  the  bill  stated  no  impediments. 
Would  the  Court,  at  the  hearing,  give  re- 
lief by  removing  impediments,  or  directing 
an  issue?  If  so,  it  has  jurisdiction  to  ap- 
point an  interim  receiver.  There  are  no 
printed  authorities  upon  that  point,  though 
there  are  many  expressions  of  the  Judges 
that  the  Court  would  appoint  a  receiver  in 
a  strong  case — 

Mardavnt  v.  Hooper ^  Ambl.,  Blount's 
edit.  311. 

Knight  V.  Duplessisy  1  Ves.  sen.  324 ; 
8.  c.  2  ibid.  360. 

Lloyd  V,  Passing  ham,  16  Ves.  69. 
And  the  same  principle  is  recognised  in 
CUtrk  V.  Dew.  There  is,  however,  an  un- 
reported case  expressly  deciding  the  point, 
Atcklandr.  Soulten^  in  Chancery,  December 
1824(17).  The  plaintiffs  were  the  next- 
of-kin  and  co-heirs  in  gavelkind  of  W. 
Buckland,  and  one  of  the  plaintiffs  was  bis 
beir-at-law ;  and  the  bill,  alleging  that  the 
legal  estate  was  outstanding  in  certain  pre- 
DMses  mentioned,  prayed  an  issue  (ifvt- 
sanii  vel  non,  to  try  the  validity  ofan  alleged 

(16)  1  Rom.  &  Mjl.  IDS. 

(17)  Reg.  Lib.  A,  fol.  186. 


will  and  codicil  of  real  estate,  set  up  by 
the  defendant,  as  devisee  and  executor ; 
and,  in  the  event  of  the  issue  being  found 
against  the  validity  of  the  will,  tha^  the 
two  paper  writings  might  be  delivered  up 
to  the  plaintiff  to  be  cancelled  ;  and  in  the 
meantime,  for  a  receiver  of  the  rents,  &c. 
of  the  whole  of  the  deceased's  real  estate  ; 
for  an  account  of  the  rents  and  profits 
of  the  real  and  personal  estate  received  by 
the  defendant  in  the  lifetime  and  after  the 
death  of  William  Buckland :  and  the  bill 
alleging  that  the  plaintiff  had  instituted 
proceedings  in  the  Spiritual  Court  to  pre- 
vent probate,  it  prayed  also,  during  the 
litigation,  a  receiver  of  the  outstanding 
personal  estate,  and  an  injunction  in  the 
meantime.  A  motion  was  made  before 
Lord  Eldon,  for  a  receiver  of  the  real  and 
personal  estate,  and  an  injunction  against 
Soulten,  to  restrain  him  from  collecting  the 
personal  estate,  and  the  rents  and  profits 
of  the  real  estate.  Mr.  Hart  and  Mr. 
Knight  Bruce  were  for  the  motion,  and 
Mr.  Treslove,  contri.  It  was  ordered, 
that  an  injunction  should  issue  in  the  terms 
of  the  motion ;  and  a  reference  was  directed 
to  the  Master  to  appoint  a  receiver  of  the 
rents  and  profits  of  the  real  estate,  and  to 
collect  the  outstanding  personal  estate. 
And  it  was  further  ordered,  that  the  parties 
do  proceed  to  a  trial  at  law  at  the  Sittings 
after  Hilary  term  next,  on  the  issue  devi' 
savit  vel  noti,  &c.  And  that  the  Court  has 
power  to  direct  such  issue  upon  motion,  is 
decided  by  a  MS.  case,  furnished  by  the 
Vice  Chancellor,  Qoulden  v.  Lydiate  (IS), 
before  Lord  Eldon.  The  plaintiff,  an  in- 
fant, filed  his  bill  as  the  next-of-kin  of 
J.  6,  intestate,  against  the  administrator 
and  R.G,  who  also  claimed  to  be  next-of- 
kin.  The  defendant  R.  O.  insisted,  that 
the  plaintiff'was  illegitimate.  In  July  1809 
upon  a  motion  for  a  receiver,  an  issue  was 
directed  by  Lord  Eldon,  to  try  whether 
the  plaintiff  was  legitimate.  The  issue  was 
tried,  and  a  verdict  found  for  the  plaintiff. 
The  same  mode  of  proceeding  was  adopted 
in  Fultagar  v.  Clarke {\^).  The  same 
principle  is  also  to  be  found  in  Agar  v. 
the  Regent* s  Canal  Company  (20).  In  this 
case,  the  Court  ought  to  direct  an  issue 

(18)  Mich.  1808. 

(19)  18  Ves.  481. 
(to)  Si  G.  O)op.  77. 


84 


EXCHEQUER  IJ4  EQUITY. 


at  once ;  because,  by  the  conditions  of  the 
second  codicil,,  the  plaintiffs  will  forfeit  all 
benefit  under  the  will,  unless  they  ratify 
the  will  within  the  year.  Next,  as  to  the 
merits: — It  is  said,  these  gifts  are  to  be 
ascribed  to  the  charity  of  Heatley ;  but, 
according  to  the  defendants,  that  charity 
is  shewn  by  making  over  his  property  to 
them  for  their  own  use.  As  to  the  will,  it 
was  evidently  copied  from  a  paper  writing 
in  the  possession  of  Sherbourne ;  and  the 
first  codicil  is  in  his  handwriting.  All  the 
facts  shew  the  extraordinary  interference 
of  Sherbourne  in  the  affairs  of  Heatley. 
When  Sherbourne  is  asked  by  Heatley  for 
Teebay*s  bond,  before  giving  it  up,  he 
writes  on  the  back  of  it,  "  Pay  the  contents 
to  the  Rev.  T.  Youens — T.  Sherbourne." 
When  questioned  first  as  to  a  will,  be  de- 
nied all  "  knowledge"  of  one ;  but  in  his 
affidavit,  he  says  he  did  not  deny  the 
*' existence"  of  a  will.  AH  the  circum- 
stances shew  the  influence  of  Sherbourne, 
and  that  obtained  through  the  medium  of 
his  office  of  confessor ;  and  Sherbourne 
is  continually  profiting  by  his  warm  friend- 
ship, even  to  the  exhausting  of  almost  the 
whole  of  Heatley*s  property. 

Mr.  Bet  hell, — Mordauni  v.  Hooper  had 
nothing  to  do  with  a  will,  but  was  a  case 
referable  to  another  branch  of  the  juris- 
diction. Even  there  it  was  said,  "  a  strong 
ground  of  title  is  necessary,  and  danger  of 
the  rents  being  lost."  In  Knight  v.  Du'- 
plessii,  it  is  said,  *'  there  is  no  instance  in 
which  the  Court  has  ordered  a  receiver  for 
the  benefit  of  the  heir-at-law."  Lloyd  v. 
Passingham  was  not  the  case  of  a  will :  it 
was  the  fraud  there  that  gave  the  Court 
jurisdiction. 

[Lord  Abinobr,  C.B. — Suppose  there 
are  outstanding  terms,  the  heir-at-law 
would  have  no  remedy,  except  the  Court 
had  jurisdiction  to  direct  an  issue.] 

The  relief  is  confined  to  the  removal  of 
tlie  impediments.  In  Tatham  v.  JVright, 
the  issue  was  not  opposed.  In  Pemberton 
V.  Pemberton  it  is  said,  the  more  convenient 
form  is  ejectment. 

[Lord  Abinobr,  C.B. — I  am  of  a  differ- 
ent opinion.] 

If  the  Court  directs  an  issue,  it  then  in- 
directly assumes  to  itself  the  power  of  trying 
the  validity  of  a  will.  An  issue  is  granted 
to  a  devisee,  because  he  comes  to  establish 


the  will.  In  Clark  v.  Dent,  the  marginal 
note  is  at  variance  with  the  judgment; 
and  the  bill  there  was  by  the  devisee.  In 
Buckland  v.  SouUen,  the  order  must  have 
been  made  by  arrangement,  as  an  issue 
was  ordered,  though  not  asked  by  the  no- 
tice of  motion. 

[Lord  Abikoer,  C.B. — It  is*  probable 
that  that  addition  to  the  order  was  by  con- 
sent.] 

The  case  furnished  by  the  Vice  Chan- 
cellor is  entirely  beside  the  question. 
Throughout  the  whole  of  the  cases,  this 
issue  devisavit  vel  non  is  always  the  subject 
of  decree,  and  never  of  interlocutory  order ; 
as  also  the  removal  of  outstanding  terms — 
Northey  v.  Pearce[St\). 

February  23. — Lord  Abinobr,  C.B.  — 
This  was  a  motion  to  appoint  a  receiver; 
for  which  purpose,  some  parts  of  the  de- 
fendant's answer  were  read,  and  the  affida- 
vits filed  on  both  sides.  The  object  of  the 
bill  is,  to  investigate  and  to  procure  a  de- 
cision upon  certain  proceedings  which  have 
taken  place  between  the  defendant  and  a 
gentleman  of  tho  name  of  Heatley,  in  Lan- 
cashire, who  has  made  a  will,  and  who  has 
likewise  disposed  of  his  property  by  seve- 
ral intermediate  transactions  whilst  he  was 
alive,  which  are  sought  to  be  set  aside  by 
this  bill.  The  motion  was  discussed  at 
very  great  length,  and  a  great  variety  of 
learning  produced  upon  it ;  after  which,  it 
would  not  very  well  become  me  to  pay  so , 
ill  a  compliment  to  the  bar,  as  not  to  go 
somewhat  over  the  grounds  which  have 
been  taken  both  for  and  against  the  mo- 
tion ;  although  I  might,  perhaps,  but  for 
that  circumstance,  have  arrived  at  the  con- 
clusion which  I  have  come  to  by  a  much 
shorter  process  than  that  which,  under  the 
circumstances,  I  have  thought  it  right  to 
adopt.  It  was  contended,  in  opposition  to 
this  motion,  that  one  of  the  principal  ob- 
jects of  the  bill  was  to  set  aside  a  will ; 
but  that,  as  a  court  of  equity  had  no  juris- 
diction to  do  this,  it  followed,  as  a  conse- 
quence, that  it  could  neither  appoint  a 
receiver  nor  grant  an  injunction;  or,  ia 
other  words,  because  the  principal  object 
of  the  bill  could  not  be  entertained  by  a 


(21)  1  Sim.  £c  Stu.  4t0. ;  8.  c.  1  Law  J.  lUp. 
Chanc.  216. 
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court  of  equity,  therefore  the  collateral 
consequences,  which  were  incidental  only 
to  the  original  jurisdiction,  could  not  be 
entertained  by  the  Court.  That,  I  con- 
ceive,  was  the  general  outline  of  Mr. 
Betheirs  argument :  and  his  first  position 
was,  that  courts  of  equity  had  no  juris* 
diction  whatever  in  trying  the  validity  of  a 
will — no  jurisdiction  as  to  a  will  of  perso- 
nalty, because  that  belongs  to  the  Eccle- 
siastical Court ;  and  none  as  to  a  will  of 
real  estate,  because  that  was  a  question  of 
law,  to  be  decided  by  a  jury. 

Now,  before  I  enter  into  the  proposition 
to  the  extent  to  which  it  was  carried,  I 
will  refer  to  the  authorities  which  were 
cited  in  support  of  it;  and  the  first  was 
the  case  of  Kerrick  v.  Branshy,  Upon 
looking  at  that  case,  there  is  not  the  least 
doubt  that  the  abridgment  of  it,  as  given 
by  the  reporter  at  the  top  of  it,  corre- 
sponds with  Mr.  BethelVs  quotation,  be- 
cause^ it  is  this — "A  will  cannot  be  set 
aside  in  equity  for  fraud  or  imposition; 
because  if  it  is  of  personal  estate,  it  may 
be  set  aside  in  the  Ecclesiastical  Court; 
and  if  of  real  estate,  it  may  be  set  aside  at 
law,  on  the  issue  devisavit  vel  non,"  That 
is  a  very  imperfect  statement ;  because  an 
issue  devisavit  vel  nan  is  an  issue,  in  truth, 
determined  in  a  court  of  equity.  After  it 
is  tried,  a  court  of  law  can  do  nothing — it 
is  still  before  a  court  of  equity.  However, 
when  you  come  to  look  at  the  case  of 
■Kerrick  v.  Bransby,  it  will  be  found  to 
furnish  anything  but  an  authority  for  that 
digest  of  it.  It  was  the  case  of  a  bill  filed 
for  the  purpose  undoubtedly  of  setting 
aside  a  will,  and  for  other  proceedings  in- 
cidental to  a  court  of  equity  ;  and  to  that 
bill  an  answer  was  put  in.  The  imposition 
and  fraud  were  denied  by  the  answer,  and 
the  cause  went  to  a  hearing  upon  the  evi- 
dence ;  and  upon  the  evidence  it  was  clearly 
established,  that  there  was  neither  fraud 
nor  imposition  in  making  the  will.  The 
only  evidence  of  fraud  was  the  declaration 
of  a  witness,  who  stated  that  the  testator 
was  incompetent,  and  did  not  know  what 
he  was  about.  It  was  proved,  on  the  other 
side,  that  he  was  present  wh^n  the  will 
was  given  to  her  by  the  devisee  to  keep, 
and  that  she  did  keep  it ;  and  that  then 
she  urged  no  objection,  and  made  no  re- 
mark upon  it.   Three  witnesses  were  exa- 


mined, and  the  person  who  prepared  the 
will;  and  there  never  was  a  clearer  or 
more  distinct  case  in  support  of  a  will, 
notwithstanding  Lord  Macclesfield,  from 
circumstances  which  he  laid  hold  of, 
thought  fit  to  make  a  decree  to  set  the 
will  aside.  A  very  short  and  imperfect 
note  of  that  case  will  be  found  in  8  Fin, 
Abr,  167.  It  is  evidently  the  same  case, 
for  there  is  Lord  Macclesfield's  very  rea- 
soning ;  and  the  reasons  he  states,  as  far 
you  can  rely  upon  that  report,  are  very 
imperfect  to  support  his  judgment.  That 
decision  was  appealed  from  to  the  House 
of  Lords ;  and  upon  appeal  the  House  of 
Lords  reversed  the  judgment,  and  dis- 
missed the  bill.  Upon  wha,t  ground? 
Everybody  knows  that  Bronfn*s*  Reports 
contain  the  cases  on  both  sides,  and  the 
substance  of  the  decisions.  When  you 
look  at  the  case  in  Brown,  it  is  quite  mani- 
fest that  the  whole  cause  was  heard  on  the 
merits.  On  the  merits,  therefore,  the  bill 
was  dismissed,  because  the  will  was,  by  the 
evidence,  clearly  established ;  and  no  per- 
son who  exercised  a  competent  judgment 
could  doubt  the  propriety  of  establishing 
it.  The  decision,  therefore,  does  not  at  all 
involve  the  question,  whether  or  not  a  court 
of  equity  will  entertain  jurisdiction  upon 
such  a  subject.  In  short,  that  case  proves 
anything  but  the  digest  of  it  given  by  the 
reporter.  I  mention  that  case,  because  it  was 
much  relied  on — probably,  from  the  learn- 
ed person  who  cited  it  not  having  gone 
through  it  thoroughly,  but  relying  more 
upon  the  digest.  And  I  am  not  surprised 
at  his  doing  so,  because  I  find,  that  in  a 
great  many  subsequent  allusions  to  it  the 
digest  is  adopted,  without  reference  to  the 
body  of  the  report  itself. 

The  next  case  cited  by  Mr.  Bethell 
was  that  of  Andrews  v.  Powys  (2  Bro. 
P,C,  476).  That  is  a  miscitation,  at 
which  I  am  also  not  surprised,  because, 
in  tracking  a  variety  of  cases  from  that 
period  downwards,  I  find  this  has  always 
been  referred  to  in  that  page  of  the  second 
volume,  though  in  fact  it  is  in  page  504. 
Now,  the  case  of  Andrews  v,  Powys  proves 
anything  but  the  proposition  for  which 
it  was  cited;  and  yet  it  has  often  been 
cited  for  the  same  proposition:  and  I 
think  I  can  shew  the  origin  of  the  mistake. 
It  was  a  very  remarkable  case  of  a  testator 
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who  had  made  two  wills ;  one  of  which 
was  made  in  favour  of  the  plaintiff  below, 
and  the  other,  some  time  afterwards,  in 
favour  of  the  defendant.  The  defendant 
below  was  Andrews.  He  had  procured 
the  will  to  be  made  in  his  favour,  and  he 
had  obtained  the  probate  of  it.  The  plain- 
tiff Powys  filed  a  bill,  having  discovered 
that ;  and,  being  in  possession  of  the  will 
which  was  made  in  his  favour,  he  took 
proceedings  in  the  Ecclesiastical  Court, 
and  obtained  a  certain  monition  to  be 
issued,  for  the  purpose  of  revoking  the 
probate,  and  the  case  was  depending  in  the 
Ecclesiastical  Court ;  and  that  Court  had 
made  an  order  upon  the  executor,  to  whom 
the  probate  had  been  granted,  to  bring  the 
money  into  that  court.  From  that  order, 
an  appeal  was  made  to  the  delegates,  and 
the  order  was  discharged,  because  the 
Court  had  no  jurisdiction  to  direct  money 
to  be  brought  into  court.  After  which, 
the  plaintiff  filed  his  bill,  stating  all^  the 
circumstances.  To  that  bill  there  was  a 
demurrer ;  and  the  demurrer  was  argued, 
on  the  ground  that  the  court  of  equity  had 
no  jurisdiction  in  the  case,  but  that  it 
belonged  exclusively  to  the  Ecclesiastical 
Court;  and  moreover,  that  the  plaintiff 
had  no  locus  standi  in  curid^  for  that  the 
defendant  was  the  executor,  and  had  the 
probate ;  and  that  the  plaintiff  had  no  in- 
terest whatever,  but  that  he  only  pretended 
to  have  an  interest  under  a  will  which  was 
not  proved.  The  objection  was  very  plau- 
sible. The  Lord  Chancellor,  Lord  Mac- 
clesfield, overruled  the  demurrer,  and  after- 
wards made  an  order  on  the  defendant,  the 
probate  executor,  to  bring  in  the  money, 
and  enjoined  him  from  receiving  any  more 
money.  Upon  that,  there  was  an  appeal 
to  the  House  of  Lords ;  and  the  House  of 
Lords,  so  far  from  dismissing  the  bill, 
confirmed  the  Lord  Chancellor's  decree. 
The  appeal  was  dismissed,  and  the  orders 
were  all  affirmed. 

Now,  this  case  is  usually  cited  to  shew 
that  a  court  of  equity  will  hold  no  juris- 
diction to  set  aside  a  will  of  personalty ; 
yet  it  may  be  cited  to  shew  the  very  re- 
verse. Now,  that  case,  therefore,  really 
proves  no  more  than  this,  that,  pending 
the  litigation  in  the  Ecclesiastical  Court, 
as  to  who  shall  be  executor,  the  Court  of 
Chancery  will  grant  an   injunction,  and 


appoint  a  receiver,  if  necessary,  and  order 
money  to  be  brought  into  court,  if  neces- 
sary, even  by  a  person  who  has  had  pro- 
bate granted  to  him,  till  that  is  decided. 
But  that  case  does  not  establish  the  propo- 
sition, one  way  or  the  other,  whether  ^is 
Court  has  or  has  not  original  jurisdiction 
to  set  aside  or  to  inqnire  into  the  parti- 
culars of  a  will.  Now,  it  is  very  remark- 
able, that  the  first  time  I  find  that  case 
referred  to  afterwards,  is  in  one  of  the 
cases  cited  by  Mr.  Bethell,  and  of  which 
he  made  considerable  use  in  his  argument 
at  the  bar — Bennet  v.  Fade.  Now,  I  would 
just  wish  the  bar  to  observe,  how  easy  it 
is  for  one  error,  whiclr  creeps  into  a  report, 
to  be  propagated  by  those  who  follow, 
not  investigating  the  fountain,  but  follow- 
ing the  stream.  Hiis  case  of  Bennet  v. 
yacle  was  in  the  year  174S,  before  Lord 
Hardwicke.  There  is  no  occasion  to  state 
what  the  circumstances  were — they  were 
not  reported ;  it  was  cited  for  the  autho- 
rity of  Lord  Hardwicke.  He  says — **  I  am 
of  opinion  that  tlie  plaintiflT  in  the  original 
bill  ought  to  be  relieved.  The  principal 
question  must  arise  upon  the  original  bill. 
So  far  as  the  bill  seeks  to  set  aside  the  will, 
it  is  improper ;  for  this  Court  cannot 
make  a  decree  of  this  kind,  but  only 
direct  an  issue  devisavit  vel  non.'*  He  is 
quite  right  there ;  '*  for  it  is  settled,  ever 
since  the  case  of  /Andrews  v.  PowySy  upon 
an  appeal  from  Lord  Macclesfield's  decree, 
February  6,  1723,  to  the  House  of  Lords, 
that  a  will  cannot  be  set  aside  for  fraud 
and  imposition  here,  because  a  will  of  per«> 
sonal  estate  may  be  set  aside  in  the  Eccle- 
siastical Court  for  fraud,  and  of  real  estate, 
at  law."  Therefore  he  cites,  what  appears 
to  be  an  abridgment  of  the  6ase,  in  Browns 
Parliamentary  Reports;  but  he  cites  for  it 
the  case  of  Andrews  v.  Powys^  which  I 
have  just  shewn  has  no  bearing  od  the 
subject.  Now,  I  was  led  to  this  inquiry, 
by  looking  at  the  cases  which  were  referred 
to  by  Mr.  Bethell ;  and  I  found  an  old 
note  of  my  own  in  a  volume  of  Atkyns^  in 
the  margin,  where  the  case  of  Andrews  v. 
Powys  was  referred  to — "  He  must  n»ean 
Kerrick  v.  Branshy^  which  proves  no  such 
thing."  Kerrick  v.  Bransby  was  the  case 
he  probably  referred  to,  which  had  beea 
cited  in  one  or  two  case^  as  proving  that, 
and  as  the  case  containing  the  marginal 
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digest  which  was  said  to  prove  that ;  but 
that,  as  I  have  just  now  stated,  proves  no 
such  thing.  But  it  is  very  remarkable, 
that  the  reporter  Atkyns^  in  reporting  the 
case  of  Andrews  v,  Powysj  in  referring  to 
the  case  at  the  bottom,  gives  the  very  page, 
476,  that  was  cited  by  Mr.  Bethell,  whereas 
it  is  504.  And  this  has  also  happened  in 
other  cases. 

Now,  look  at  what  Lord  Hardwicke 
says,  in  another  page  in  the  same  volume, 
Webb  V.  Claoerden,  p.  424,  "This  Court 
will  not  determine  there  is  fraud  in  pro- 
curing a  will  without  a  trial  at  law."  There 
is  the  true  qualification.  I  take  it  that 
this  Court  does  not  hold  original  jurisdic- 
tion, and  certainly  it  never  can,  to  set  aside 
a  will,  either  of  real  estate  or  of  personal 
estate,  or  to  establish  a  will;  but  this 
Court  will,  when  it  becomes  necessary  that 
its  jurisdiction  should  be  exercised,  from 
the  circumstances  of  the  case,  proceed  to 
investigate  whether  the  will  was  properly 
made  or  not,  though  it  will  not  decree 
against  it,  generally  speaking,  without  an 
issue  devisavit  vel  non  ;  and  when  that 
issue  has  been  determined,  what  is  the 
Court  to  do  ?  If  the  Court  has  no  juris- 
diction upon  the  case,  after  an  issue  found 
against  the  will,  what  is  the  Court  to  do  ? 
Is  it  to  do  nothing?  It  must  proceed 
to  do  something.  The  Court  will  either 
make  an  order  for  the  delivery  up  of  the 
will  to  be  cancelled,  or  it  will  grant  a  per- 
petual injunction  against  the  party  claiming 
under  it,  or  vice  versd.  Then  the  principle 
really  comes  to  this,  that  in  cases  where 
there  is  no  occasion  to  resort  to  a  court  of 
equity — and  there  are  one  or  two  cases  of 
that  sort  in  the  books — where  there  is  a 
simple  statement  that  the  will  was  made 
by  fraud  and  imposition,  or  that  the  testa- 
tor was  incompetent,  and  that  there  is  no 
impediment  in  the  way  of  a  trial  at  law, 
the  bill  may  be  demurred  to,  because  it 
contains  no  matter  upon  which  the  party 
is  entitled  to  relief  in  equity  ;  the  heir-at- 
law  may  bring  an  ejectment,  and  he  does 
not  need  the  assistance  of  a  court  of  equity. 
But  in  cases  where  he  cannot  try  his  eject- 
ment without  removing  obstacles  which 
are  in  his  way,  he  may  properly  apply  to  a 
court  of  equity  to  remove  those  obstacles* 
But  there  is  another  class  of  cases  where  the 
whole  property  in  question  that  is  litigated 


is  real  estate  only,  and  with  which  a  court 
of  equity  alone  can  deal.  In  such  a  case, 
I  take  it  that  it  is  perfectly  competent  to 
a  court  of  equity,  supposing  the  case  of  an 
equity  of  redemption, — a  case  where  the 
parties  who  are  seeking  the  assistance  of 
the  Court,  seek  only  to  obtain  a  declara- 
tion of  trust  in  their  favour — a  court  of 
equity  is  the  proper  jurisdiction  to  apply 
to ;  and  when,  in  order  to  exercise  that 
jurisdiction,  the  Court  is  obliged  to  make 
a  preliminary  inquiry,  it  may  do  so  either 
by  an  issue  devisavit  vel  non,  or  by  direct- 
ing an  action  of  ejectment  to  be  brought. 
But  in  many  cases,  the  best  and  the  proper 
remedy  is  an  issue,  because  when  an  action 
of  ejectment  is  brought  and  a  recovery 
takes  place  at  law,  what  is  then  to  be  done  ? 
An  action  of  ejectment  will  try  tolies  qttoties ; 
it  is  no  bar  at  law;  therefore  a  court  of 
equity  must  do  something.  That  very 
oAen  is  more  conveniently  done  by  direct- 
ing  an  issue  ;  for  this  reason,  that  in  direct- 
« ing  an  issue,  the  Court  has  jurisdiction  over 
the  whole  case,  and  it  may  grant  a  new 
trial  or  not  at  its  pleasure ;  but  in  an  eject- 
ment, a  new  trial  can  be  granted  only  by  a 
court  of  law  ;  therefore  the  Court  to  a 
certain  extent  parts  with  its  power,  and 
gives  it  to  another  tribunal ;  whereas 
equity  may  require  that  the  whole  matter 
should  be  reserved  for  its  own  cotisidera- 
tion.  For  example,  suppose  the  Lord 
Chancellor  should  be  perfectly  satisfied 
that  the  will  was  void,  and  ought  to  be  set 
aside,  but  that  he  must  direct  an  ejectment; 
the  evidence  might  be  still  unsatisfactory 
to  him,  and  the  trial  at  law  might  be  very 
unsatisfactory,  but  he  cannot  grant  a  new 
trial.  It  is,  therefore,  in  many  cases,  more 
convenient  that  an  issue  should  be  directed ; 
not  that  the  Court  has  the  original  juris- 
diction to  interfere  with  the  will,  but  it  has 
an  incidental  jurisdiction  where  the  party 
who  is  seeking  to  set  aside  the  will  has  no 
other  remedy  but  to  apply  to  a  court  of 
equity  ;  and  in  that  case,  a  court  of  equity 
has  power  to  direct  an  issue  to  be  tried,  for 
the  information  of  its  own  conscience,  before 
it  makes  a  final  decree  ;  and  that  decree, 
if  against  the  will,  must  either  order  the 
delivery  up  of  the  will  to  be  cancelled,  or 
grant  a  pjerpetual  injunction  against  the 
devisee.  I  have  stated  this  with  a  view  to 
discuss  the  principle  upon  which  a  court 
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of  equity  in  such  a  case  acts,  and  with  re- 
ference to  the  arguments  which  have  been 
urged,  very  properly,  at  the  bar,  from  which 
I  inferred  that  the  object  of  the  counsel 
was  to  protest  against  the  jurisdiction  of 
the  Court  altogether,  and  to  say  that  an 
issue  could  not  be  directed  without  con- 
sent, but  that  the  party  must  proceed  by 
action  of  ejectment,  and  that  all  the  Court 
could  do  was  to  remove  obstacles.  ^  I  am 
of  opinion,  on  these  principles,  that  where 
a  party  can  have  no  relief  at  law,  and  he 
must  seek  relief  in  a  court  of  equity,  that 
Court  has  a  clear  power,  by  way  of  in- 
forming its  own  conscience,  before  it  ad- 
ministers relief  finally,  to  direct  an  issue 
to  be  tried. 

Now,  having  stated  thus  much,  I  will 
proceed  to  the  particulars  of  this  case. 
There  are  several  very  remarkable  circum- 
stances in  this  case,  and  which  require  (if 
they  be  true,  as  stated  in  the  bill  and  affi- 
davits) the  interference  of  a  court  of  equity ; 
and  relief  can  be  had  before  no  other  tri- 
bunal. I  will  mention  three  instances : — 
one  instance  is,  an  estate  in  the  township 
of  Salmesbury,  upon  which  it  appears,  that 
the  estate  was  purchased  by  Mr.  Heatley, 
the  testator;  that  it  was  paid  for  out  of  his 
own  money ;  that  the  conveyance,  however, 
was  made  to  Mr.  Sherbourne,  the  defen- 
dant ;  that  Mr.  Heatley  remained  in  pos- 
session of  the  rents  and  profits  up  to  his 
death.  Now,  upon  that  naked  mode  of 
staling  the  case,  the  first  question  that 
presents  itself  is,  is  Mr.  Sherbourne  the 
equitable  owner  of  that  estate,  or  is  he  a 
trustee  for  the  purchaser  ?  It  was  pur- 
chased with  the  money  of  Mr.  Heatley, 
who  received  the  rents  and  profits  during 
his  lifetime.  What  is  there  to  shew  that 
Mr.  Sherbourne  has  any  interest  in  it,  ex- 
cept the  fact,  that  his  name  is  in  the  con- 
veyance ?  Such  a  case  nakedly  stated,  is  a 
case  to  call  upon  the  Court,  unless  the 
name  of  Mr.  Sherbourne  is  explained  by 
some  circumstance,  to  shew  that  he  is  the 
equitable  as  well  as  the  legal  owner,  to  in- 
terfere and  declare  him  to  be  a  trustee.  It 
is  well  understood,  that  if  a  man  purchase 
an  estate  with  his  own  money,  and  have  it 
conveyed  to  another  by  his  own  direction, 
that  primd  facte  the  person  to  whom  it  is  so 
conveyed  is  his  trustee  until  the  contrary 
appear*     Now,  I  cannot  assume  the  con- 


trary here,  merely  upon  Mr.  Sherboume's 
own  statement.  The  party  who  seeks  to 
investigate  that  transaction,  is  not  bound  to 
take  Mr.  Sherbourne's  statement,  that  it 
was  the  intention  of  the  testator  to  give 
him  the  property,  and  that,  therefore,  he 
put  his  name  in  the  conveyance.  It  depends 
on  his  statement  alone,  which  would  not  be 
evidence  at  law,  and  ought  not  to  be  evi- 
dence here,  unless  confirmed  by  very  satis- 
factory circumstances.  Now,  the  same 
remark  applies  to  another  estate  in  Walton- 
Ic-Dale,  and  purchased,  I  believe,  from  Sir 
Harry  Houghton  and  his  trustees:  that 
also  appears  to  have  been  contracted  for 
by  Mr.  Heatley,  and  to  have  been  paid 
for  with  his  own  money ;  but  the  convey- 
ance was  made  to  Mr.  Sherbourne  in  like 
manner.  Mr.  Heatley  received  the  rents 
and  profits  during  his  life,  a  fact  which  is 
not  consistent  with  the  estate  belonging  to 
any  one  else, — and  that  case  nakedly  stated 
as  the  other,  presents  the  same  results ; — 
and  the  question  to  be  investigated  is,  whe- 
ther Mr.  Sherbourne  is  a  trustee  for  Mr.* 
Heatley,  and,  therefore,  for  his  heir-at- 
law,  or  whether  he  is  the  owner  of  the 
estate.  Well,  then,  there  is  a  third  ques- 
tion which  is  very  considerable  and  very 
important.  It  appears  on  the  answer  and 
in  the  affidavits,  that  some  time  before  Mr. 
Heatley's  death — for  how  long  does  not 
appear,  but  for  some  years — an  account  was 
opened  at  Preston,  in  the  name  of  Mr. 
Thompson  (another  priest,)  and  Mr.  Sher- 
bourne, and  that  Mr.  Heatley  paid  monies 
from  time  to  time,  his  own  monies,  to  Mr. 
Thompson,  and  that  Mr.  Thompson  carried 
those  monies  to  the  jomt  account  of  him- 
self and  Mr.  Sherbourne,  at  his  bankers, 
no  direction  having  been  given  to  Mr. 
Thompson  to  do  so,  but  that  he  had  done 
so.  It  then  appears,  that  in  the  year  1859, 
the  year  before  his  death,  by  his  order,  (as 
Mr.  Sherbourne  states,)  Mr.  Thompson 
gave  an  order  to  the  bank  to  transfer 
12,562/.,  being  by  conjecture  I  suppose, 
the  aggregate  of  the  sums  that  he  Iiad  re- 
ceived, or  at  least  a  portion,  to  the  account 
of  a  Mr.  Youens  and  Mr.  Pratt.  Mr. 
Pratt  is  since  dead,  and  it  stands  now  in 
the  bank  in  the  name  of  Mr.  Youens, 
without  any  directions  or  order  whatever. 
Now,  that  fact,  as  it  is  stated  nakedly  in 
the  answer  itself,  surely  implies  that  the 
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money  was  Mr.  Heatley*8.  It  was  his 
money  originaUy ;  no  consideration  is 
given  for  anything  that  is  done  with  it; 
and  it  does  not  appear  that  he  had  given 
it  away  to  anybody;  hut  the  statement 
simply  is,  that  the  money  was  paid  by  his 
order  to  Thompson,  and  then  he  ceased 
to  exercise  any  power  over  i( ;  for  it  ap- 
pears that  he  ordered  Thompson  afterwards 
to  pay  it  to  another  account.  That  is  not 
explained.  Now,  that  is  a  transaction  that 
requires  explanation.  Is  it  the  property  of 
Mr.  Heatley,  and  does  it  go  to  his  execu' 
tors  or  not?  Does  it  belong  to  his  next-of- 
kin,  if  there  be  no  will  ?  or  if  there  be  a 
will,  does  it  belong  to  his  executors  ? 
Now,  there  is  a  fourth  transaction,  which 
is  also  a  very  singular  one.  It  appears 
ujion  the  answer,  that  a  sum  of  10,000/. 
was  paid  by  Mr.  Heatley  to  Mr.  Siier- 
bourne  ;  that  Mr.  Sherbourne  contracted 
to  purchase  an  estate  for  8,914/.;  that  the 
conveyance  was  made  to  Mr.  Thompson, 
Mr.  Youens,  and  a  third  person,  by  Mr. 
Sherbourne's  desire.  Mr.  Sherbourne,  as 
he  states,  made  a  contract  with  the  vendor, 
and  by  his  directions  the  estates  were 
conveyed  to  these  three  persons.  What 
became  of  the  estate?  Why  he  states  that 
Mr.  Heatley  received  the  rents  and  profits 
during  his  life.  But  he  states  another 
fact,  that  the  10,000/.  which  he  received 
he  was  to  pay  bank  interest  for,  and  that 
when  the  transaction  was  terminated  in 
the  purchase  of  the  estate,  he  agreed  with 
Mr.  Heatley  that  he  should  receive  the 
rents  and  profits,  as  £Eir  as  they  would  go, 
for  the  8,914/.,  and  bank  interest  for  the 
remainder.  That  is  the  transaction  stated, 
^'bat  is  the  meaning  of  it?  Does  the 
estate  belong  to  Mr.  Heatley  or  to  Mr. 
Sherbourne?  If  the  estate  belongs  to  Mr. 
Sherbourne,  is  he  not  a  debtor  to  Mr. 
Heatley  for  the  10,000/.  ?  These  are 
very  considerable  questions,  which  require 
investigation,  and  a  court  of  equity  is  the 
proper  place  to  investigate  them,  especially 
if  there  is  a  dispute  about  the  ulterior 
title  of  persons  under  a  deceased  person. 
Now,  having  stated  these  transactions,  I 
tliink  everybody  must  see  that  there  is 
enough  stated  upon  the  affidavits  to  call 
for  investigation,  without  pronouncing  any 
opinion  upon  what  the  result  may  be,  of 
any  investigation.  But  of  what  use  would  be 
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any  investigation  upon  this  subject  ?     Of 
what  use  to  the  parties  would  be  the  ex- 
pense of  an  inquiry  into  the  subject,  pro* 
vided  the  will  which  Mr.  Sherbourne  sets 
up  shall  be  established  ?  because  if  that 
will  is  established  in  his  favour,  all  these 
equities  and  all  these  legal  rights  will  be 
put  at  rest  by  the  will.     If  Mr.  Heatley 
has  an  equitable  estate  in  those  three  pur- 
chases which  I  have  mentioned,  or  if  he 
has  a  tide  to  treat  the  ) 2^56^1,  as  his  own, 
and  I  may  add  also,  the  bond  given  by 
Teebay  for  money  advanced  by  Mr.  Heatley, 
(yet  the  bond  is  taken  in  the  name  of  Mr. 
Sherbourne,)  all  these  things  would  be- 
come very  important,  supposing  Mr.  Heat- 
ley had  died  intestate.   It  woiUd  then  have 
been  a  very  considerable  question — at  least 
it  would  have  been  a  question  which  Mr. 
Sherbourne  would  have  had  a  right,  if  he 
pleased,to  investigate — whether  or  not  these 
different  transactions  gave  him  tlie  money 
or  the  land,  or  whether  the  heir-at-law  or 
the  next-of-kin  would  be  entitled.  But  it  is 
perfecdy  plain,  that  if  there  is  a  good  will, 
it  vests  the  whole  in  Mr.  Sherbourne,  and 
all  inquiry  becomes  nugatory.     It  appears 
to  ine,   therefore,   that    the    preliminary 
question  is,  was  there  a  will  or  not  ?    I  do 
not  see  how  I  can  accede  to  this  motion 
till  the  question  is  determined,  whether 
the  testator  has  really  made  a  will  in  Mr. 
Sherbourne's  favour  or  not.     If  he  has, 
there  is  no  occasion  to  put  the  parties  to 
further  expense,  or  to  entertain  jurisdic- 
tion over  any  one  of  these  subjects  ;  but  if 
he  has  not,  then  it  becomes  a  very  serious 
question    between   Mr.   Sherbourne    and 
the  representatives  of  the  testator,  both 
real  and  personal,  how  these  transactions 
are  to  be  considered,  and  in  whom  the 
equitable  interest  is  now  vested.     It  ap- 
pears to  me,  therefore,  that  I  cannot  witli 
propriety,  (I  have  given  the  case  much 
anxious  consideration,)  come  to  any  con- 
clusion on  this  subject  upon  this  motion 
until  I  direct  an  issue  to  be  tried,  whether 
a  will  was  made  or  not ;  therefore  I  am 
disposed  to  direct,  that  an  issue  shall  be 
tried  in  order  to  investigate  the  validity  of 
tlie  will,  and  of  the  codicils  that  were  last 
made.  There  is  a  remark  to  be  made  upon 
that :  I  wish  to  pronounce  no  opinion  what 
the  result  of  that  investigation  may  be :  I 
have  formed  none.     It   was   very  much 
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argued  before  me,  that  the  relation  in 
which  the  parties  stood  to  each  other,  made 
it  difficult  even  to  sustain  the  will.  Now 
upon  that  subject  I  am  prepared  to  say, 
that  I  ilo  not  think  mere  influence  is  enough 
to  set  aside  a  will.  All  wills  are  made 
under  some  kind  of  influence — the  influence 
of  affection  or  attachment,  which  is  per- 
fectly legitimate.  If  a  man  makes  a  will 
under  that  influence,  to  exclude  his  own 
family,  and  gives  his  estate  to  a  stranger,  I 
do  not  apprehend  that  that  will  could  be 
displaced  at  law  or  in  equity  :  the  ques- 
tion, therefore,  comes  to  the  degree  of 
influence.  It  must  be  such  a  degree  of 
influence^  if  you  choose  to  call  it  by  that 
,  name,  as  deprives  the  testator  of  being  the 
proper  master  of  his  own  faculties.  A  de- 
gree of  influence  arising  from  strong  fear, 
and  from  threats  or  menace,  would  un- 
doubtedly be  sufficient,  I  think,  to  set 
aside  the  will  and  make  it  void  at  law.  So 
would  a  degree  of  influence  arising  from 
partial  insanity  or  delusion  upon  a  par- 
ticular subject.  There  was  a  celebrated 
case  which  I  remember,  though  I  do  not 
think  anybody  whom  I  have  now  the  honour 
to  address,  will  remember  it,  (I  am  un- 
luckily now  the  oldest  in  the  profession,) 
there  was  a  case  of  Greenwood  y.  Greenwood 
(22),  where  a  gentleman,  not  only  of  consid- 
erable capacity,  but  of  extraordinary  talent, 
who  had  much  distinguished  himself  at 
Cambridge,  having  taken  a  high  degree 
and  high  honours  there,  and  who  also  in 
general  society  was  considered  a  man  of 
considerable  learning  and  acquirements, 
had  taken  a  prejudice  against  his  own 
brother.  He  thought  his  brother  meant  to 
poison  him.  There  was  no  other  subject 
in  the  world  upon  which  he  was  under  » 
delusion;  but  it  was  quite  clearly  esta- 
blished, that  upon  that  subject  he  was  so. 
It  was  thought  that  under  that  delusion  he 
made  his  will.  There  were  three  or  four 
trials  about  it,  and  upon  one  or  two  occa- 
sions, the  will  was  set  aside.  I  believe  it 
was  afterwards  established, ,  the  jury  not 
believing  that  he  was  under  a  delusion  at 
the  time  he  made  his  will ;  but  still  it  was 
a  case  in  which  it  was  admitted,  that  if  he 
had  been  under  a  delusion  upon  that  sub- 
ject, the  will  would  have  been  bad.     That 

(tt)  See  Swinburne  on  Wills,  7th  ed.,  p.  If 4,  n. 


is  an  instance  where  a  man  makes  his  will 
under  the  influence  of  strong  passion, 
which  is  altogether  unfounded — jealousy, 
or  fear  of  another  individual — that  is,  of 
partial  insanity, which,  if  it  governs  the  man 
in  the  act  he  is  doing,  ought  to  make  it 
void.  So  with  respect  to  a  delusion  arising 
(which  is  suggested  in  the  bill,  though  it  is 
undoubtedly  answered  by  the  affidavits — 
it  is  a  matter  to  be  tried,)  from  supersti- 
tious terrors ;  I  can  easily  conceive  a  case 
of  a  man  of  very  strong  mind  being  under 
the  influence  of  such  a  superstitious  terror 
or  delusion,  as  that  he  might  think  it  ne- 
cessary to  his  salvation  that  he  should  give 
all  his  money  to  his  priest  or  confessor. 
If  that  were  clearly  established,  I  am  by 
no  means  prepared  to  say,  that  it  would 
not  be  a  very  sufficient  ground,  and  were 
I  the  Judge  directing  the  jury  upon  the 
subject,  I  should  say,  that  if  they  found 
it  to  be  such  a  degree  of  delusion,  as  to 
deprive  the  man  of  the  free  exercise  of  his 
judgment  in  what  he  was  doing,  it  would 
be  sufficient  to  destroy  the  will.  A  case 
has  been  cited  for  the  purpose  of  shewing 
that — Huguenm  v.  Baseley ;  I  remember 
that  case  well ;  I  was  present  when  Lord 
Eldon  decided  it.  I  knew  the  defendant 
Baseley ;  he  was  a  clergyman  of  the  church 
of  England,  and  a  very  respectable  man. 
Mr.  Sharpe  has  quoted  very  properly  the 
argument  of  Sir  S.  Romilly,  in  that  case, 
against  the  will,  and  he  has  taken  up  Sir  S. 
Romilly's  suggestion.  He  has  shewn  that 
by  the  French  law,  or  the  law  existing  over 
the  greatest  part  of  the  continent  where 
the  Roman  Catholic  religion  prevails,  a 
gifl  made  to  a  confessor  would  be  void  by 
reason  of  the  relation  of  the  parties.  Now, 
you  will  observe,  upon  looking  at  that  case, 
that  Lord  Eldon  altogether  evades  thai 
part  of  the  subject,  though  he  decreed  the 
gifts  made  to  Mr.  Baseley  to  be  set  aside. 
That  was  during  the  lifetime  of  Mrs.  Hill: 
she  had  married  the  plaintiff,  and  joined 
with  him  in  filing  the  bill.  The  Lord 
Chancellor  set  them  aside,  but  he  put  it  on 
the  ground,  that  Mr.  Baseley  had  shewn 
by  his  own  conduct  that  he  had  acquired 
the  management  of  her  affairs;  that  he 
stood  in  the  relation  of  a  confidential  agent, 
having  the  direction  and  management  of 
her  affairs ;  and  he  founded  his  judgment 
on  a  letter  which  Mr.  Baseley  had  caused 
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her  to  write  to  her  solicitor,  dismissing  him. 
Her  former  solicitor,  who  had  never  mis- 
conducted himself,  was  dismissed  by  a 
letter  which  she  wrote,  copied  by  her  from 
one  which  Baseley  wrote  for  her«  in  which 
she  stated,  that  Providence  had  presented 
her  with  a  kind  friend,  h  person  who  was 
competent  to  manage  her  affairs ;  that  she 
should  have  no  further  occasion  for  her 
solicitor,  and  that  she  wanted  to  put  the 
whole  of  her  affairs  into  Mr.  Baseley's 
hands.  The  Lord  Chancellor  considered 
that  Baseley  had  caused  her  to  write  the 
letter,  and  that  he  had  got  possession  of 
her  affairs ;  and,  therefore,  he  brought  it 
within  that  class  of  cases  which  have  de- 
termined, that  a  gift  made  under  the  influ- 
ence of  the  confidential  manager  of  a  party, 
cannot  be  sustained,  being  without  con- 
sideration. 

Now,  it  is  to  be  observed  in  the  present 
case,  that  Sherbourne  stood  in  the  relation, 
during  a  period  which  embraced  all  the 
transsactions  that  I  have  mentioned,  and 
which  also  embraces  the  time  of  making 
the  will — he  stood  in  the  rebtion  of  con- 
fessor to  He^atley  :  but  he  was  more  than 
that ;  it  is  plain  from  the  facts  stated  and 
obtained  from  the  whole  body  of  the  evi- 
dence, such  as  it  is,  that  he  had — I  was 
about  to  say  unlimited — but  that  he  had 
very  ^jreat  controul  over  all  Heatley's 
affairs;  and  the  very  fact  I  have  mentioned 
that  the  sum  of  10,000/.  was  paid  to  him, 
and  that  he  bought  an  estate  with  it — that 
the  12,000/.  was  paid  to  an  account  in 
which  he  had  a  joint  interest,  and  trans- 
ferred from  that  account  afterwards  :  and 
his  own  admission  that  letters  were  written 
by  him  for  the  testator ;  that  from  the 
testator  preferring  his  style  to  his  own,  he 
often  got  him  to  write  letters  wirich  he 
copied — all  these  are  strong  facts  to  shew 
an  interference  in  the  management  of  his 
temporal  affairs.  Wei),  then,  there  is  a 
very  extraordinary  fact,  that  one  of  the 
codicils  contains  the  handwriting  of  Sher- 
bourne, and  that  is  a  codicil  which  fastens 
a  condition  on  the  plaintiffs,  that  they  shall 
give  a  release  to  Sherbourne  within  twelve 
months  after  his  death,  or  the  legacies 
shall  go  over.  Now,  that  is  a  very  strong 
fact ;  I  do  not  pretend  at  all  to  draw  any 
inference  from  it,  but  it  js  very  fit  that  a 
jury  should  be  allowed  to  draw  their  in- 


ference from  these  facts.  This  gentleman 
stands  in  the  most  confidential  relation 
which  can  subsist  between  a  clergyman  and  a 
layman — viz.  that  of  confessor  to  his  friend, 
and  unites  with  that  character,  I  should 
say,  the  character  of  confidential  manager 
of  his  friend's  temporal  affairs.  These 
are  circumstances  which  require  some  con- 
sideration. If  they  go  to  the  extent  of 
shewing,  that  the  will  or  any  of  the  codicils 
were  improperly  made,  or  that  they  were  all 
made  under  that  degree  of  delusion,  or  that 
degree  of  terror  which,  in  the  opinion  of  a 
jury,  might  constitute  a  want  of  real  capa- 
city to  judge  what  he  was  about,  then  the 
will  and  codicils  would  be  void  :  if  they 
are  established,  then  diere  is  an  end  of  all 
further  inquiry. 

It  appears  to  me,  therefore,  that  this  is  a 
fit  case  to  be  submitted  to  the  consideration 
of  a  jury,  and  that  that  consideration  must 
be  preliminary  to  the  interference  of  this 
Court ;  it  being  perfectly  plain  in  one  case, 
that  all  interference  here  would  be  vain 
and  profitless,  though  in  the  other  case,  it 
might  be  essential.  I,  therefore,  think, 
tliat  an  issue  ought  to  be  tried,  and  1  am 
the  more  satisfied  in  coming  to  that  con- 
clusion, because  I  am  sure  Mr.  Sherbourne, 
who  is  a  man  of  education  and  knowledge, 
whatever  his  origin  may  be,  (for  that  is^no 
reflection  upon  him,)  must  be  aware  that  it 
would  be  a  very  great  advantage  to  him, 
as  well  as  to  the  other  parties,  that  this 
question,  if  possible,  should  be  decided 
before  the  twelve  months  expire,  which  is 
the  time  limited  in  that  conditional  codicil, 
which  is  partly  under  his  own  hand.  I, 
therefore,  direct  an  issue  in  this  case,  to 
try  the  validity  of  the  will  of  1832),  and  the 
codicils ;  and  for  the  purpose  of  preventing 
all  delay,  I  direct,  that  the  plaintiffs  in 
equity  shall  be  plaintiffs  at  law.  1  do  this 
that  the  plaintiffs  may  have  no  delay,  hav- 
ing the  record  in  their  own  power. 

His  Lordship  afterwards  offered,  on  the 
consent  of  both  parties,  to  direct  an  issue 
as  to  the  will  of  1824,  as  well  as  the  will 
of  1839;  but  the  issue  was  ultimately  di- 
rected as  to  the  last  will  and  codicils  only. 

l*he  issue  came  on  for  trial  at  the  en- 
suing Liverpool  Spring  Assizes,  but  the 
matter  was  compromised  by  the  parties. 
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C.B.      P' 
June  3,    f 


X  parte  siiaw  re  Manchester 

AND      SHEFFIELD      RAILWAY 
COMPANY. 


Railway  —  Payment  of  Money  out  of 
Court, 

A  small  sum  of  money  paid  into  court  by 
a  railway  company  for  farm  buildings  taken 
by  them,  rtas  ordered  to  be  paid  out  to  a 
trustee,  for  the  purpose  of  being  expended 
in  new  buildings  proposed  to  be  erected. 

The  company  had  taken  certain  farm 
buildings  and  premises  belonging  to  the 
petitioner,  as  trustee,  for  the  purpose  of 
their  railway,  and  had  paid  the  sum  of  450/. 
into  court.  The  Master  had  reported,  that 
it  was  fit  that  this  money  should  be  laid 
out  in  erecting  new  buildings,  &c.,  and  an 
order  was  made,  that  the  trustees  should 
complete  the  buildings,  and  on  the  certifi- 
cate of  the  Master  of  such  completion,  &c., 
the  money  should  be  paid  out  to  him. 

Mr,  Mylne,  on  the  part  of  the  petitioner, 
and  with  theconsent  of  all  parties  interest- 
ed, now  asked,  that  that  order,  which  was 
not  yet  drawn  up,  might  be  varied,  and 
that  the  money  might  be  directed  to  be 
paid  to  the  trustees  prospectively,  to  lay  out 
in  new  buildings.  That  the  sum  being 
small,  the  working  of  the  order  as  it  stood, 
would  lie  attended  with  considerable  in- 
venience  and  expense. 

Lord  Abinger,  C.B. — Let  the  money 
be  paid  out  to  the  trustees  as  now  asked, 
and  let  the  prayer  of  the  petition  be  amend- 
ed accordingly. 


C.B. 

June  29 


.} 


POPE  V.  GARLAND. 


Vendor  and  Purchaser  —  Specific  Per- 
formance — Misrepresentation —  Costs, 

At  a  sale  by  auction,  A,  became  the  pur- 
chaser of  an  estate  described  in  the  particu- 
lars,  as  **  Lot  3,  being  a  certain  freehold 
house,  numbered,^*  S^c.  With  the  particulars 
was  folded  up  a  plan,  described  as  "  the 
ground  plan  of  the  estate  of  the  late  fV,  L," 
in  which  each  lot  was  numbcr'ed  to  correspond 
with  the  particulars,  and  distinguished  by 
lines  and  shadings,  as  containing  so  many 


buildings  and  so  much  ground.  The  partH 
culars  did  not  refer  to  this  plan.  The  title 
being  settled.  A,  sent  a  surveyor  over  the 
property,  and  he  then  discovered  that  part 
of  the  land  and  buildings  marked  in  the 
plan  as  belonging  to  Lot  3,  had  been  com- 
veyed  to  the  purchaser  of  Lot  4,  and  that 
an  upper  room  in  an  adjoining  lot  over- 
hung  and  rested  upon  part  of  Lot  S,  A, 
refused  to  complete  his  purchase,  A  motion 
was  made  that  he  should  pay  the  purchase^ 
money  into  court,  A  cross  motion  was  made 
by  A,  to  be  released  from  his  purchase,  or  to 
have  compensation  on  the  ground  of  mUre- 
presentation.  The  auctioneer  made  an  qfi- 
davit,  that  he  gave  out  to  the  company  that 
he  was  selling  by  the  particulars  only^  and 
not  by  the  plan,  which  was  merely  for  the 
general  guidance  of  the  purchasers.  The 
solicitor  of  A,  deposed  that  he  was  present 
during  the  time  of  the  sale,  and  never  heard 
any  such  intimation : — Held,  that  A,  was 
entitled  to  be  reUeved  from  his  purchase,  on 
the  ground  of  misrepresentation ;  and  that  it 
was  not  competent  to  an  auctioneer  to  say  at 
the  time  of  sale,  that  he  is  not  bound  by  the 
description  generally,  though  he  might,  per^ 
haps,  as  to  some  specific  point, 

Semble — If  the  overhanging  of  the  adjoin- 
ing house  was  not  visible  to  the  eye,  that 
would  have  been  sufficient  alone  to  have  dis- 
charged  the  purchaser  ;  secus,  if  visible. 

At  a  sale  by  auction  of  part  of  the  real 
estates  of  the  testator  in  the  cause,  in 
March  1841,  J.  Nash  became  the  pur- 
chaser of  Lots  1,  2,  and  3,  The  report  of 
the  purchase  was  confirmed,  and  the  tide 
accepted.  The  plaintiff  now  moved,  that 
Nash  should  pay  his  purchase-money  into 
court,  with  interest.  There  was  a.  cross 
motion  by  the  purchaser,  that  he  might  be 
discharged  from  his  purchase,  and  reim- 
bursed all  his  costs  in  respect  of  Lot  3, 
together  with  the  costs  of  this  application  ; 
or  in  the  alternative,  that  he  might  be  paid 
a  compensation  for  so  much  of  the  said 
lot,  specified  in  a  certain  plan  annexed  to 
the  particidars  of  sale,  as  the  vendors  re- 
fused or  were  unable  to  convey. 

In  the  particulars  of  sale.  Lot  3  was 
described  as  a  freehold  public-house,  &c., 
let  at  so  much  per  annum,  and  standing 
upon  a  certain  quantity  of  land ;  and  there 
was  doubled    up  with   the  particulars  a 
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ground  plan,  with  these  words  upon  it, 
"  the  plan  of  a  freehold  estate,  the  pro- 
perty of  the  late  W.  Law,  esq."  In  this 
plan,  the  different  lots  were  numbered  and 
distinguished  by  coloured  lines,  and  the 
parts  covered  by  buildings  were  distin- 
guished, by  being  marked  out  and  shaded. 
After  the  title  was  approved  of,  the  pur- 
chaser sent  a  surveyor  over  the  premises, 
when  he  discovered  that  part  of  the  land 
and  premises  described  in  the  said  ground 
plan,  as  belonging  to  Lot  3,  had  been  con- 
veyed to  the  purchaser  of  Lot  4,  and  that 
part  of  a  building  belonging  to  Lot  4,  over- 
hung and  rested  upon  an  out-house  belong- 
ing to  Lot  3.  Under  these  circumstances, 
Nash  refused  to  complete  his  purchase. 

Mr,  Simpkinson  and  Mr.  Abram,  for  the 
first  motion. 

Mr.  Bethelli  for  the  cross  motion. — It 
is  attempted  to  be  said  that  this  ground 
plan  formed  no  part  of  the  particulars. 
At  the  least,  it  was  a  deliberate  represen- 
tation held  out  by  the  vendors  at  the  time 
of  the  sale,  on  the  faith  of  which,  the  par- 
ties were  induced  to  bid.  The  particulars 
deposited  in  the  Master's  ofHce,  have  this 
plan  annexed  to  them,  and  they  have  this 
indorsement,  **  I  agree  to  give  for  the 
premises  in  Lot  3,  — /.,  upon  the  conditions 
of  the  particulars  and  the  schedule.  J. 
Nash.'*  The  auctioneer  has  made  an  affi- 
davit that  he  intimated  to  the  company, 
that  though  the  vendors  had  exhibited  a 
plan,  yet  they  would  not  be  bound  by  the 
exact  measurements ;  but  courts  of  justice 
have  repudiated  the  notion,  that  what  an 
auctioneer  may  say  can  do  away  with 
written  representations.  The  purchaser  also 
swears  that  he  heard  no  such  statement, 
and  that  he  was  unacquainted  with  the 
premises,  except  by  the  ground  plan.  The 
purchaser  is  to  be  protected  against  any 
misrepresentation  of  the  vendor,  however 
innocent,  by  which,  he  has  been  led  into 
mistake. 

Mr.  Simpkinson  and  Mr.  j4bram,  contra. 
— The  particulars  do  not  describe  the 
premises  as  "  ground,'*  but  as  certain  free- 
hold dwelling  houses,  containing  so  many 
chambers,  &c.  The  particulars  did  not 
refer  to  the  plan,  which  was  merely  intend- 
ed to  enable  the  purchaser  to  form  a  gene- 
ral opinion. 


Lord  Abimobr,  C.B. — The  purchaser 
does  not  swear  that  the  overlappmg  of  the 
house  could  not  be  discerned  by  the  eye,  and 
the  plaintiff  does  not  swear  that  it  could. 
If  the  case  rested  entirely  upon  that  ques- 
tion, I  should  be  glad  of  further  inquiry ; 
but  it  appears  that  there  is  not  the  quan- 
tity of  ground,  or  the  number  of  houses 
specified  in  the  plan,  and  it  appears  that 
these  cannot  now  be  given  to  ihe  purcha- 
ser. I  cannot  entertain  the  question,  that 
the  plan  was  not  to  be  abided  by.  I  can 
understand  an  auctioneer  saying,  that  in 
some  specified  point,  the  particulars  are 
not  to  be  followed,  but  he  is  bound  by  the 
general  description ;  otherwise,  the  plan 
was  put  forth  only  with  intent  to  deceive. 
As  to  the  overlapping  of  the  adjoining 
house,  there  is  a  want  of  a  direct  negation 
or  averment  on  either  side;  but  on  the 
balance  of  testimony,  it  appears  that,  in 
the  purchaser's  opinion,  he  was  to  have 
the  whole  superincumbent  mass.  Now  he 
has  the  ground,. but  not  all  that  was  stand- 
ing upon  it.  But,  upon  the  other  part  of 
the  case,  it  appears  that  some  out-houses 
are  omitted  in  his  conveyance,  and,  there- 
fore, I  am  of  opinion,  that  Nash  is  entitled 
to  be  relieved  from  his  purchase  as  to  Lot 
3.  This  is  not  a  case  for  costs,  as  the  pur- 
chaser ought  to  have  applied  long  ago. 


Alderson,  B.l     _ 

J    1      6  I      ^^^^''^^  ^*  BRODERIP. 

Executor — Renewal  of  Promissory  Note, 

An  executor  had  improperly  invested 
money  of  his  testator  on  a  promissory  note. 
On  the  executors  deaths  his  executrix  re* 
newed  the  note  to  herself.  She  was  ordered^ 
upon  motion,  to  pay  the  sum  into  court  as 
money  received  by  her,  and  lent  out  again. 

The  testator.  Boulter,  by  his  will,  gave 
all  his  personal  estate  to  his  trustees  and  exe- 
cutors, upon  trust,  among  other  things,  to 
invest  4,000/.  upon  government  securities, 
and  pay  the  dividends  to  his  wife  for  life, 
with  remainder  to  his  four  daughters.  The 
executors  proved  the  will,  and  possessed 
themselves  of  all  the  personal  estate,  which 
they  distributed,  except  the  4,000/.  It  ap- 
peared, that  l^homas  uroderip,  the  surviv- 
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ing  executor,  had  lent  out  part  of  this  sum 
upon  promissory  notes.  He  died,  leaving 
his  widow,  the  defendant,  Elizabeth  Bro- 
derip,  his  executrix.  A  bill  was  filed  for 
the  administration  of  Boulter's  estate.  The 
answer  of  the  defendant  Elizabeth  B.  ad- 
mitted assets  of  her  late  husband,  and  also 
that  since  his  death  she  had  renewed  one 
of  the  promissory  notes  for  450/.,  and  had 
taken  the  fresh  security  to  herself. 

Mr,  Sutton  Sharpe  now  moved,  upon  the 
admissions  in  the  answer,  that  this  450/. 
might  be  paid  into  court,  as  money  re- 
ceived by  the  defendant  personally,  and 
not  invested  according  to  the  trusts  of  the 
will. 

Mr,  Campbell,  for  the  defendant,  contrik. 
— This  is  a  motion  upon  the  admissions  in 


the  answer,  and  the  cases  have  never  gone 
further  than  this,  that  the  money  mo«t 
either  be  admitted  to  be  in  the  hands  o' 
the  party,  or  of  his  banker,  or  in  a  part- 
nership in  which  the  defendant  is  a  partner, 
or  it  must  be  money  that  has  been  received 
by  the  defendant — Fignug  v.  Binfield{\\ 
Collis  V.  Collif  (2),  otherwise  it  is  matter 
of  decree. 

Alderson,  B. —  If  the  executrix  chooses 
to  renew  a  promissory  note,  instead  of 
calling  in  the  money,  she  must  be  taken  to 
have  received  it  and  lent  it  out  again.  The 
450/.  must  be  paid  into  court  within  a 
limited  time. 

(1)  3Mad.  6«. 

(2)  S  Sim.  S65. 


END  OF  THE  REPORTS  IN  THE  COURT  OF  EXCHEQUER  IN  EQUITY. 


By  the  statute  5  Vict.  c.  5,  entitled  "  An  Act  to  make  further  provisions  for  the  Administration 
of  Justice,"  the  jurisdiction  of  the  Court  of  Exchequer,  as  a  court  of  equity,  was  abolbhed,  and  was 
transferred  to  the  Court  of  Chancery,  from  the  15th  day  of  October  1841 ;  and  Her  Majesty  was 
empowered  to  appoint  two  additional  Judges  assistont  to  the  Lord  Chancellor,  each  of  such  addi- 
tional Judges  to  be  called  Vice  Cliancellor. 
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Ex  parte  davenport   and 
OTHERS   in  the  matter  of 

JAMES,  JOHN,  AND  TH0MA9 
BUXTON. 


Pe^um^Eitoppel—MUtake  of  Rights. 

A  creditor^  who  knew  no$  that  he  had  a 
choice  of  rights^  presented  his  petition  to 
enforce  the  right  of  which  he  was  awarCf 
and  obtained  the  order  which  he  desired; 
hU  nothing  was  done  under  that  order. 
Afterwards  learning  that  he  had  another 
rights  which  he  might  have  pursued^  more 
aavantageous  to  him^  but  inconsistent  with 
the  former  order,  he  presented  his  petition 
to  enforce  that  right,  not  having  had  the 
former  order  rescinded: — Held,  per  Curiam, 
that  the  former  order  of  the  Court  limited 
the  rights  of  the  parties,  whatever  their  strict 
rights  ndght  have  been,  and  that  the  latter 
petition  must  be  dismissed,  with  costs. 

This  was  the  petition  of  Sir  Salisbury 
Davenport  and  James  Newton,  who  were 
trustees  for  the  Manchester  and  Liverpool 
District  Banking  Company,  and  Samuel 
Walker,  one  of  the  directors  of  the  said 
company.  It  stated,  that  a  fiat  had  issued 
Sgainst  the  said  bankrupts,  under  which 
New  SeeibSi  X.— Bankr. 


they  were  declared  bankrupt;  that  at  the 
time  of  their  bankruptcy  they  were  in- 
debted to  the  banking  company  in  the  sum 
of  5,7%$l ;  that  some  time  prior  to  their 
bankruptcy,  the  said  banking  company 
took,  as  a  security  for  their  advances,  an 
equitable  mortgage,  limited  to  5,000/.  on 
certain  hereditaments  and  premises,  the 
separate  estate  of  James  Buxton  and  John 
Buxton,  two  of  the  said  bankrupts  ;  that 
proof  was  tendered  on  behalf  of  the  said 
banking  company  before  the  commis- 
sioners under  the  said  fiat,  but  that  the 
commissioners  rejected  such  proof,  except 
as  to  the  sum  of  723/.  4«.  9c/.  (being  the 
excess  of  their  debt  over  and  above  the 
sum  covered  by  the  said  mortgage),  ally- 
ing that  the  banking  company  were  not 
entitled  to  prove  such  debt,  and  hold  their 
said  security.  The  petitioners  submitted 
that  they  were  entitled  to  prove  the  whole 
of  their  debt  against  the  ioint  estate  of 
the  three  bankrupts,  notwithstanding  such 
separate  security  of  the  two;  and  the 
petition  prayed  that  they  might  be  at  liberty 
to  do  so. 

Upon  the  petition  coming  on  to  be  ar- 
gued upon  the  only  question  raised  in  the 
petition,  viz.  as  to  the  right  to  prove 
against  the  joint  estate  of  the  three  bank- 
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rupts,  retaining  the  security  upon  the 
estate  of  the  two,  it  was  objected  by — 

Mr.  /4nderdon,  on  the  part  of  the  assig- 
nees, though  this  was  not  stated  upon 
the  petition,  that  the  petitioners  having, 
immediately  afler  the  opening  of  the  said 
fiat,  and  prior  to  their  application,  stated 
to  have  been  made  on  behalf  of  the  bank* 
ing  company  to  the  commissioners  for 
liberty  to  prove  against  the  joint  estate  as 
aforesaid,  presented  a  petition  to  this 
Court  in  the  same  matter,  which  prayed 
that  they  might  be  declared  equitable  mort- 
gagees of  the  premises  comprised  in  their 
said  security,  and  that  the  premises  might 
be  sold  and  applied  in  payment  of  their 
said  debt,  and  that  they  might  be  at  liberty 
to  prove  for  the  deficiency,  if  any,  and 
having  obtained,  upon  that  petition,  the 
usual  order,  declaring  the  banking  com- 
pany equitable  mortgagees,  with  liberty  to 
prove  for  the  deficiency,  were  estopped 
now  by  their  former  petition,  and  by 
an  order  drawn  up  thereon,  dated  the  6th 
day  of  August  last,  from  claiming  any 
relief  other  than  or  inconsistent  with  their 
former  petition  and  order. 

Upon  this  state  of  things  the  Court 
thought  it  right  that  the  present  petition 
should  stand  over,  fbr  the  purpose  of 
allowing  the  petitioners  to  explain  under 
what  circumstances  the  order  of  the  6th  of 
August,  which  was  inconsistent  with  the 
object  of  the  present  petition,  was  obtained* 

Nov.  25. — This  petition  came  on  again 
to-day,  when  the  affidavit  of  Wm.  Heaton, 
the  petitioner's  solicitor,  was  read.  He 
stated — 

'*  That  in  obtaining  the  order,  dated  the 
6th  of  August  last,  in  this  matter,  and  in 
preparing  the  petition  on  which  the  same 
was  founded,  it  was  through  misapprehen- 
sion of  their  rights  that  the  petitioners 
applied  for  and  obtained  the  liberty  to 
prove  only  fbr  the  deficiency  of  their 
mortgage  debt,  after  the  realization  and 
sale  of  the  mortgaged  premises  therein 
mentioned,  instead  of  applying  to  prove 
their  whole  debt,  and  realize  their  said 
mortgage  security  also;  and  it  was  not 
until  after  such  order  had  been  obtained, 
that  such  misapprehension  was  discovered 
or  adverted  to.  That  immediately  on  de- 
ponent adverting  to  the  fact,  tliat  the  said 


petitioners  had  a  right  to  prove  their  whole 
debt  as  aforesaid,  deponent  applied  to  have 
the  said  petitioner's  proof  admitted  for 
the  whole  amount  of  their  debt,  covered  by 
the  said  equitable  mortgage,  against  the 
joint  estate  of  the  three  bankrupts,  on  the 
ground  of  the  property  comprised  in  the 
said  equitable  mortgage  being  (as  the  fact 
is)  only  the  separate  estate  and  property 
of  James  Buxton  and  John  Buxton,  two  of 
the  said  bankrupts ;  that  in  obtaining  the 
order  heretofore  mentioned,  or  in  anything 
which  has  since  taken  place,  it  was  not 
meant  or  intended  by  deponent*  nor,  as 
deponent  verily  believes,  by  or  on  behalf 
of  the  petitioners,  or  any  of  their  agents* 
to  waive  the  right  of  the  petitioners  to 
prove  the  whole  of  their  said  mortgage 
debt  against  the  joint  estate  of  the  said 
three  bankrupts,  or  otherwise  to  waive  any 
of  their  rights  as  joint  creditors  of  the  said 
three  bankrupts,  nor  in  any  manner  to 
elect  to  go  in  under  the  said  fiat,  and  prove 
for  such  deficiency  only  as  aforesaid,  in- 
stead of  proving  for  we  whole  of  their 
said  mortgage  debt  generally,  without 
deducting  or  giving  up  or  first  realising 
their  said  mortgage  security;  that  if  it 
had  occurred  to  deponent,  or  been  sug- 
gested by  any  one  to  him  in  the  course 
of  obtaining  die  said  order,  that  the  said 
petitioners  had  or  could  claim  such  right 
of  proof  against  the  joint  estate  of  the  said 
three  bankrupts  for  the  whole  of  their  said 
debt,  without  deducting  or  giving  up,  or 
first  realising  their  said  security,  deponent 
verily  believes  that  the  said  application 
would  not  have  been  made  for  liberty  to 
prove  only  for  such  deficiency  at  afore- 
said, but  iiie  petitioners  would,  in  the  first 
instance,  have  applied  for  and  prosecuted 
their  general  right  of  proof  of  their  said 
whole  debt,  without  restriction ;  diat  in  the 
proceedings  before  the  commissioners,  on 
the  7th  of  August  last,  to  obtain  the  ad- 
mission of  such  proof  for  the  whole  of  the 
said  debt,  the  only  question  agitated,  re- 

Ssrding  the  proof  of  the  whole  of  the  said 
ebt,  was,  as  to  the  effect  of  the  petitioners* 
holding  such  mortgage  security  as  afore* 
said,  or  their  right  to  prove  the  same  debt, 
which  was  covered  by  such  mortgage,  and 
it  was  never,  to  deponent's  knowledge  and 
belief,  until  the  hearing  of  the  petition 
now  pending  in  this  matter,  suggested  that 
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the  said  order  had  precluded  or  affi^cted 
the  petitioner's  right  of  proof  for  the  whole 
of  such  debt,  and  deponent  believes  it  was 
not  considered  necessary,  under  the  cir- 
cumstances aforesaid,  to  state  such  order 
in  the  said  petition  now  pending  as  afore- 
said, nor  is  such  order  at  all  adverted  to 
in  the  affidavit  filed  in  opposition  to  the 
said  petition ;  that  the  said  order  has 
never  been  in  any  manner  acted  upon  in 
respect  of  the  liberty  thereby  given  to  go 
in  and  prove  for  such  deficiency  as  afore- 
said." 

Affidavits  to  a  similar  effect  were  made 
by  the  petitioners. 

[Sir  John  Cross. — This  only  proves 
a  misapprehension  of  law,  and  not  of 
fiict.  The  solicitor  thought  they  ought 
to  tfpply,  in  the  first  instance,  for  the  sale, 
and  to  prove  for  the  residue,  but  after- 
wards he  changed  his  opinion.] 

Mr.  Swanston  and  Afr.  Rogers^  for  the 
petitioners. — The  solicitor  thought  at  that 
time  that  they  had  not  the  right  which  he 
now  discovers  that  they  had.  The  question 
18,  whether,  when  he  applied  for  the  order, 
he  entertained  the  opinion  that  they  had 
that  right,  and  that  only;  or  did  he  know 
of  another  existing  right,  and  then  elect 
between  the  two?  The  affidavits  prove 
that  he  had  not  that  knowledge  of  the 
different  rights;  he  therefore  could  not 
have  elected  for  his  client. 

[Sir  George  Rose. — In  a  late  case  in 
the  Exchequer — Rome  v.  Younge{l),  the 
vendors  of  an  estate  obtained  a  decree  for 
specific  performance,  and  a  declaration, 
that  if  the  money  were  not  paid  by  a  certain 
day,  the  estate  should  be  sold,  the  pro- 
ceeds paid  to  the  plaintiffs,  and  the  pur- 
chaser be  personally  liable  for  the  defici- 
ency. The  purchaser  died  insolvent  before 
the  day  fixed  for  payment,  and  a  creditors* 
suit  was  instituted ;  the  vendors  filed  a 
bill  of  revivor  and  supplement,  to  have  the 
benefit  of  the  creditors*  suit,  and  then 
petitioned  to  be  at  liberty  to  prove  the 
whole  amount  of  the  purchase-money  as 
creditors  by  decree,  and  to  be  declared  to 
have  a  lien  upon  the  estate  for  deficiency. 
An  order  was  made  upon  that  petition, 
that  the  estate  should  be  sold  immediately, 
reserving  the  question  of  the  amount  of 
proof.  The  Lord  Chief  Baron  considered, 
(1)9  Law  J.  Rep.  (n.8.)  £zch.  £q.  41. 


that  whatever  the  strict  rights  of  the  par- 
ties might  have  been,  yet  the  vendors 
having  taken  the  decree  by  consent,  were 
bound  by  it;  and  allowed  proof  for  the 
balance  only.  I  cannot  distinguish  that 
case  firom  the  present.  The  objection 
there  was  attempted  to  be  met,  by  saying, 
"  We  will  get  rid  of  that  decree ;"  but  the 
Court  said«  "We  cannot  relieve  you  from 
that  state  of  things."  Again,  in  the  case 
of  Ex  parte  Downei{%)^  where  a  mort- 
gagee had  given  up  his  security,  and  had 
been  admitted  to  prove,  but  afterwards 

S resented  his  petition,  praying  to  be  at 
berty  to  withdraw  his  proof,  and  have 
the  benefit  of  the  mortgage,  the  Lord 
Chancellor  said,  it  was  dangerous  to  allow 
a  mortgagee  to  retract  his  election,  after 
having  had  the  benefit  of  his  proof;  and 
he  dismissed  the  petition.] 

[Sir  John  Cross. — The  parties  come, 
in  the  first  instance,  to  this  Court  for  the 
comiqon  order  to  sell  the  security,  and 
prove  for  the  deficiency.  They  then  change 
their  minds,  and  go  before  the  commis- 
sioners, claiming  to  prove  their  whole 
debt  and  retain  their  security*  The  com- 
missioners refuse  this,  and  then  they 
present  their  petition  to  this  Court,  sup- 
pressing the  fact,  that  they  had  obtained 
an  order  totally  inconsistent  with  their 
present  claims,  and  which  order  is  still  in 
force;  and  the  parties,  without  having  that 
rescinded,  pray  for  an  order  quite  at  vari- 
ance with  it.  The  assignees  are  brought 
here  twice,  and  then  they  are  told,  "  We 
will  apply  to  the  Court  to  resdnd  the 
former  order."  Have  not  the  assignees 
a  right  to  insist  that  the  taking  of  that 
order  was  an  election  of  the  petitioners  7] 

The  petitioners  might  have  discharged 
the  order  the  next  day.  If  the  order  had  been 
acted  upon  by  them,  and  so  had  affected 
the  rights  of  other  parties,  then  they  could 
not  have  asked  for  the  benefit  of  the  proof; 
but  now  the  only  effect  of  abandoning 
the  order  is,  to  make  the  petitioners  pay 
the  costs.  The  reason  of  the  case  in  the 
Exchequer  was,  that  the  party  who  had 
obtained  the  order  had  acted  upon  it,  and 
could  not  place  the  other  parties  in  the 
same  condition  as  before.  The  order  here 
only  gives  the  petitioners  liberty  to  go  in 
and  prove  for  the  difference ;  but  they  do 
•  (2)  18  Ve».  t90. 


COURT  OF  BANKRUPTCY:  1840; 


not  wish  to  do  so.  If,  indeed,  Uiere  had 
been  a  positive  order  that  they  should  go 
in,  then  the  petitioners  could  not  recede,  it 
being  prejudical  to  the  other  side.  In  Ed' 
wards  v.  Morgan  (S),  the  Lord  Chief  Baron 
said,  **  that  the  Court  could  never  hold  per- 
sons to  have  made  an  election,  without  fully 
understanding  that  they  were  cognizant 
of  the  nature  of  the  rights  between  which 
they  were  to  choose,  and  of  the  claim 
upon  them  to  elect;  and  that  in  conse- 
quence of  the  knowledge  they  did  actually 
elect.'*  And  again,  in  Dillon  v.  Parker  {4f\ 
it  was  decided,  that  in  order  to  consti- 
tute election,  one  must  imply  a  knowledge 
of  the  rights,  and  an  intention  to  elect ; 
and  in  Ex  parte  Husbands  (5),  the  Lord 
Chancellor  held,  that  a  holder  of  bills 
having  proved  against  the  joint  estate, 
might,  afler  a  declaration  of  dividend  of 
the  joint  estate,  retire  from  that  proof,  and 
prove  against  the  separate  estates.  There 
the  party  proved  in  ignorance  of  his  rights, 
and  had  voted  in  the  choice  of  assignees. 
The  petitioners  then  have  brought  them- 
selves within  the  rule  settled  by  these  cases, 
for  the  affidavit  of  Heaton  states,  that  it 
was  not  the  intent  of  them  to  elect,  as  to 
their  rights,  as  the  application  to  be  de- 
clared equitable  mortgagees  would  not 
have  been  made,  if  they  had  known  that  a 
creditor  could  have  proved  against  the 
joint  estate  of  three  bankrupts,  retaining 
the  security  of  two. 

[Sir  Georob  Rosb. — This  is  not  a  case 
of  election.  There  was  nothing  to  elect. 
They  have  bound  themselves  up  by  the 
order :  and  whether  they  can  get  themselves 
released,  is  the  question.] 

Mr,  Anderdon^  for  the  assignees,  relied 
upon  the  cases  of  Ex  parte  DonmeSf  Ex 
parte  EggingUm  (6),  and  Rome  v.  Youngs 
cited  by  Sir  6.  Rose,  but  was  not  called 
on  to  argue  the  question. 

Sir  John  Cross. — It  is  insisted,  on  the 
part  of  the  assignees,  that  as  the  petitioners 
have  got  an  order  for  sale  of  the  security 
prior  to  the  proof,  we  can  do  nothing  at 
variance  with  that  order.  It  is  said,  on 
the  other  side,  thqt  the  Court  will  assist 

(3)  M«Cl.  551. 

(4)  1  Swanst.  359. 

(5)  %  Gl.  &  Jam.  4. 
(.6)  1  Mont  7«. 


k  person  who  in  a  mistake  has  prejudiced 
his  rights.  That  is  true,  where  the  party 
has  done  so  through  ignorance  of  utcts; 
but  here  it  was  solely  a  change  of  opinion ; 
and  if  a  mistake  at  all,  it  was  only  a  mis- 
take in  law.  So  whether  there  was  a  mis- 
take or  not,  the  parties  are  bound  by  that 
order,  for  ignorantia  legis  non  excusat. 

Sir  Gborob  Rosb. — When  this  petition 
was  first  before  the  Court,  it  was  opened 
as  a  question,  whether  the  petitioners  had 
a  right  to  prove,  retaining  th^r  security. 
They  were  met  by  the  objection,  that  they 
must  first  realize  their  security.  If  it  now 
stood  to  be  decided  upon  that  point,  it 
would  be  well  known  by  the  profession 
what  the  respective  opinions  of  the  Court 
would  be.  But  the  assignees  now  meet 
the  petition  by  objecting  that  there  id  an 
existing  order  of  the  Court  at  variance 
with  the  order  for  which  the  petition  prays ; 
and  it  ai^ars  to  me,  that  the  assignees 
are  not  to  be  charged  with  rashness  or 
unnecessary  opposition  in  relying  upoin  this 
order.  Therefore,  taking  it  thus,  the  ques- 
tion is,  what  are  we  to  do  here,  die  parties 
having  got  a  beneficial  order  ?  I  cannot 
but  think  that  we  are  bound  by  that  case  in 
the  Exchequer,  Rome  v.  Young,  which  was 
a  stronger  case  than  this ;  and  it  is  impos- 
sible, in  accordance  with  Rome  v.  Young, 
to  relieve  the  case  from  the  difficulty  of 
thatorder.  The  express  order  of  the  Court 
limits  the  rights  of  the  parties,  whatever 
their  strict  rights  might  have  been.  There 
is  no  ground  whatever  for  supposing  that 
error  or  negligence  is  to  be  imputed  to  die 
solicitor,  for  he  did  what  ninety-nine  soli** 
citors  out  of  the  hundred  would  have 
done ;  he  acted  in  accordance  with  every- 
day practice. 

Petition  dismissed^  with  costs. 


^  *       >  ^xpaWeRAKDALLreSHIRUST. 

Solicitor — Taxation  of  Bill — Practice^ 

The  common  order  for  taxa^an  of  the 
solicitor's  bill,  will  not  be  varied,  except 
under  special  circumstances. 

This  was  the  common  petition  to  tax 
the  solicitor's  bill  of  costs* 
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Mr.  Bacon,  for  the  petition,  asked  the 
common  order. 

Mr,  Anderdon,  for  the  solicitor,  sub- 
mitted, that  the  order  should  not  contain 
the  direction  which  provided  by  anticipa- 
tion for  the  payment  of  costs ;  but  that 
the  order  should  reserve  the  consideration 
as  to  the  question  of  costs.  He  observed 
that  the  Court  had  done  the  same  thing  in 
a  late  case — Exfxnte  Ainsworth  re  Walker 
(1),  and  had  varied  the  order  to  that  effect. 

Per  Curiam. — The  common  order  must 
stand  according  to  the  settled  practice  of 
the  Court,  which  is  a  convenient  practice, 
and  a  saving  of  expense.  Should  miscon- 
duct take  place,  there  is  nothing  to  prevent 
either  side  coming  to  this  Court  to  set  it 
right.  The  order  must  stand,  the  costs 
following  the  taxation. 


Ex  parte  john  bostock  and 
OTHBRS,  in  the  matter   of 

OEOROB       WHITEHEAD,        A 
BANKRUPT. 

Fiat — Supersedeas — Concerted  Act  of 
Bankruptcy — Asstgnees*  Title. 

.  Although  an  act  of  bankruptcy  concerted 
between  the  bankrupt  and  the  petitioning 
creditor^  ctmnot  support  the  fiat  as  regards 
the  petitioning  creditor,  nor  can  thai  peti- 
tionmg  credUar  substitute  another  act  of 
bankruptcy^  still,  where  a  considerable 
time  (four  months)  has  expired  since  the 
ditte  ofthefiatt  and  the  assignees  have  taken 
various  proceedings  under  the  fiat,  the  Court 
wUlalUm  the  titleof  the  assignees  to  be  made 
good  by  a  subsequent  act  of  bankruptcy, 
and  Will  not  supersede  for  the  purpose  of 
issuing  another  fiat,  unless  it  appears  that 
the  property  can  be  better  administered  under 
the  new  fiat, 

.  Semble — per  Sir  George  Rose — That 
even  where  there  is  no  such  other  act  of  bank' 
ruptcy  to  substitute,  the  fiat  ought  not  to  be 
superseded,  if  the  creditors  do  not  allege  that 
they  are  in  any  way  aggrieved  by  the  pro* 
ceedings. 

This  was  the  petition  of  several  creditors 
of  the  bankrupt,  and  it  prayed,  that  the 

(1)  Not  reported,  except  in  4th  Jurist,  655. 


fiat  issued  agahist  the  bankrupt  might  be 
annulled,  and  that  one  or  more  of  the  peti- 
tioners might  be  at  liberty  to  issue  a  new 
fiat  against  him ;  and  that  the  former 
petitioning  creditor,  W.  M.  Papineau,  or 
the  bankrupt,  might  be  ordered  to  pay  the 
costs  of  annulling  the  former  fiat.  It  stated; 
that  a  fiat  in  bimkruptcy,  dated  the  18th 
of  May  last,  had  issued  against  the  bank- 
rupt, upon  the  petition  of  W.  M.  Papineau ; 
that  the  act  of  bankruptcy  upon  which  the 
fiat  had  issued,  was  the  execution,  by  the 
bankrupt,  of  an  indenture  of  assignment, 
dated  the  16th  of  May  last,  of  all  his 
estate  and  effects  to  certain  trustees,  for 
the  benefit  of  all  his  creditors ;  that  the 
petitioners  had  proved  their  several  debts 
under  the  fiat,  supposing  it  to  be  a  valid 
one,  but  that  they  had  since  discovered 
that  the  indenture  of  assignment  was  exe- 
cuted by  the  bankrupt,  and  with  the  privity 
and  counselling  of  W.  M.  Papineau,  solely 
for  the  purpose  of  being  used  as  an  act  of 
bankruptcy,  to  issue  a  fiat  upon.  The 
petition  was  not  presented  until  September. 
The  evidence  clearly  went  to  prove,  that 
the  act  of  bankruptcy  was  concerted  be- 
tween the  bankrupt  and  W.  M.  Papineau, 
the  petitioning  creditor ;  and  that  there 
were  other  acts  of  bankruptcy  committed 
by  the  bankrupt,  subsequently  to  the  as- 
signment. There  was  no  statement  in  the 
petition,  nor  any  evidence  to  lead  the  Court 
to  suppose,  that  the  assignees  had  been 
guilty  of  misconduct  in  the  management  of 
die  estate,  nor  that  any  property  could  be 
got  in  under  a  second  fiat,  which  could  not 
under  the  first. 

Mr.  Swanston,  Mr,  K.  S,  Parker,  and 
Mr.  James,  for  the  petitioners. — ^The  rule 
of  law  is  settled  in  the  case  of  Marshall  v. 
Barkworth  (1),  where  Lord  Denman,  C.J. 
aaid,  **  I  take  it  to  be  clear,  that  where  the 
thing  done  as  an  act  of  bankruptcy,  is  done 
by  concert  with  a  particular  creditor,  he 
cannot  afterwards  come  into  court,  and  set 
that  up  as  an  act  of  bankruptcy."  The 
act  of  bankruptcy  then,  in  this  case,  was 
clearly  done  by  concert  with  a  particular 
creditor;  consequently,  in  accordance  with 
Lord  Denman*s  decision,  it  cannot  be  set 
up  as  an  act  of  bankruptcy.  The  fiat,  there- 
fore, wants  one  of  the  legal  requisites  to 

(1)  4B.  &  Ad  512  ;  s.  c.  S  Law  J.  Repk(M.s.) 
K.B.  75. 
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support  it,  and  consequently  must  fall  to 
the  ground.  The  other  side  endeavour  to 
support  it  upon  another  and  subsequent 
act  of  bankruptcy ;  but  Lord  Eldon,  in  the 
case  of  Ex  pdrte  Prosser(i),  refused  to 
allow  this  substitution ;  his  Lordship  said, 
**  An  application  is  now  made  for  a  new 
trial,  and  that  other  acts  may  be  proved. 
Upon  looking  into  the  proceedings,  I  see 
that  other  acts  than  those  which  were  con- 
certed, may  be  substantiated.  I  agree  to 
the  case  cited  by  Mr.  Bell,  which  was  in 
the  bankruptcy  of  a  person  of  the  name  of 
Brown,  who  was  aigent  to  the  Duke  of 
Northumberland.  That  commission  was 
taken  out  upon  a  concerted  act,  but  at  the 
trial  at  law,  evidence  was  admitted  of  other 
acts  not  concerted.  And  I  agree  to  the 
proposition,  that  it  is  not  necessary  to 
give  evidence  at  law,  of  the  particular  act 
proved  before  the  commissioners.  But  it 
IS  a  very  different  question,  whether  the 
Court,  to  which  the  jurisdiction  in  bank- 
ruptcy is  intrusted  by  the  legislature,  will 
support  a  commission  founded  in  a  fraud 
practised  upon  the  Court.  It  has  been  said, 
that  it  would  be  extremely  beneficial  to  all 
parties  to  let  this  commission  proceed. 
I  feel  that ;  but  I  will  not,  on  account 
of  a  particular  inconvenience,  give  any 
countenance  to  a  proceeding  which  the  law 
binds  me  to  say  b  illegal  and  fraudulent." 
There  is,  in  this  case  then,  according  to 
Lord  Eldon,  an  ill^alfiat,  which  should  not 
stand ;  and,  if  the  Court  requires  more, 
the  petitioners  are  willing  to  pledge  them- 
selves to  take  out  another  fiat. 

[Sir  6.  Rose. — There  is  no  question 
but  that  the  concert  is  fully  proved ;  but 
where  a  fiat  has  gone  on  so  long  as  this  has, 
and  property  has  been  got  in  under  it,  and 
that,  property  may  be  administered  under 
the  fiat,  have  you  any  authority  for  saying 
that,  merely  from  the  circumstance  of  a 
concerted  act  of  bankruptcy,  such  a  com- 
missicm  will  be  superseded  ?  If,  indeed,  you 
could  shew  that  you  cannot  get  property 
in  under  a  fiat  grounded  upon  this  act  of 
bankruptcy,  which  you  could  under  an- 
other, tiiat  would  be  a  very  different  ques- 
tion. But  what  right  have  other  creditors 
to  say  to  the  assignees,  who  are  also  cre- 
ditorSi  You  shall  not  support  this  fiat  ?  Who 

{2)  Buck.  79. 


is  to  benefit  uiider  this  fiat,  who  would  not 
have  an  equal  right  under  another!] 

Back  V.  Gooch  (S)  and  Ex  parte  Brookes 
(4),  were  cited. 

[Sir  G.  Rosb. — ^That  case  has  no  ap- 
plication to  the  present  state  of  things. 
That  was  the  adverse  petition  of  a  creditor 
to  get  rid  of  the  bankruptcy  altogether] 

If  the  assignees  were  to  bring  an  action 
of  trover  to  recover  bankruptcy  assets,  it 
would  be  necessary  fiyr  them  to  prove  the 
trading,  the  act  of  bankruptcy,  and  the 
petitioning  creditor's  debt ;  but  clearly,  in 
a  court  of  law,  the  assignees  in  this  case 
could  not  recover,  as  they  would  fiul  in 
establishing  the  assignment  as  a  good  act 
of  bankruptcy  —  Bamford  v.  Baron  (5). 
But  if  they  attempted  to  rely  upon  another 
act  of  bankruptcy,  it  must  be  durii^  the 
same  petitioning  creditor's  debt;  and  any 
other  which  they  might  set  up,  must  be 
affected  by  that  concerted  act  of  bank- 
ruptcy. It  would  be  dangerous  to  hold 
that  such  a  petitioning  creditor  may  put 
another  act  of  bankruptcy  upon  the  pro- 
ceedings. At  all  events,  the  Court  will 
not  support  this  fiat,  without  some  further 
inquiry  being  directed. 

[Sir  J.  Cross. — ^The  question  is,  is  this 
a  concerted  act  of  bankruptcy  ?  and,  if  so, 
will  the  Court  suffer  a  fiat  so  sued  out 
upon  it  to  be  prosecuted?  Now,  if  the  act 
of  bankruptcy  has  been  concerted,  and 
there  is  another  act  of  bankruptcy  proved, 
although  the  petitioning  creditor  cannot 
set  up  that  oUier  act  of  bankruptcy,  yet 
the  assignees  might  sdpport  the  fiat  by  it. 
But  it  will  be  necessary  to  shew  another 
act  of  bankruptcy ;  at  present  we  have 
evidence  enough  of  concert.] 

Mr.  Anderdon^  contra,  read  affidavits 
proving  subsequent  acts  of  banknq>tcy. 

Sir  J.  Cross. — The  question  then  is, 
will  the  Court,  under  all  the  drcumstanoes, 
supersede  this  fiat  ?  It  is  said,  that  this  was 
a  concerted  act  of  bankruptcy,  and  that 
therefore  the  fiat  is  invalid.  I  do  not  hold 
that  to  be  a  legal  consequence ;  but  it  wp^ 
pears  to  me  that  the  assignees  might  sup- 
port this  fiat  at  law  by  another  act  of  bank- 
ruptcy ;  and  if  they  can  maintain  it,  there 

(3)  Holfs  N.P.C.  13. 

(4)  Bock.  t57. 

(5)  t  Teim  R*p.  5$M,  n. 
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can  be  no  reason  to  anpersede.  Besides, 
under  all  the  circumstances,  it  appears 
to  me,  that  no  advantage  could  arise  to  the 
creditors  from  superseding.  Therefore 
this  petition  must  be  dismissed,  but,  I  think, 
without  costs. 

Sir  George  Rose. — If  there  be  an  act 
of  bankruptcy,  unconnected  with  this  peti- 
tioning creditor,  why  cannot  the  assignees 
take  ^vantage  of  it  ?  It  is  a  very  difrerent 
question,  when  between  the  bankrupt  and 
the  petitioning  creditor,  and  the  bankrupt 
and  a  stranger.     But  the  question  here  is, 
the  title  of  the  assignees  to  the  property : 
the  Court  therefore  in  this  case  has  to  deal 
with  a  stranger.  The  Court  will  exercise  a 
larger  discretion,  looking  upon  it  as  a 
question  of  assignees'  title,  than  it  would 
be  inclined  to  use  towards  a  petitioning  cre- 
ditor, circumstanced  as  in  the  present  case. 
The  question  here  is  not  bankruptcy  or  no 
bankruptcy,  for  the  bankruptcy  is  not  dis* 
puted ;  but  merely  a  technical  nicety  as  to 
whether  this  fiat  is  to  be  maintained,  or  anew 
fiat  issued  grounded  on  another  act  ofbank- 
mptcy.  For  what  object  should  this  fiat  be 
cut  down  ?  The  assignees,  as  creditors,  say 
they  want  the  property  to  be  administered 
under  this  fiat ;  the  petitioners  desire  it  to 
be  administered  under  another.   The  only 
object  of  the  petition  is,  to  have  one  fiift  in-* 
stead  of  another.  The  granting  of  a  super- 
sedeas is  always  discretionary  with  the 
Court ;  even  where  the  fiat  is  invalid  at 
law,  this  Court  has  maintained  it.     The 
mode  to  deal  with  this  case  is,  not  to  call 
upon  the  assignees  to  prove  that  there  is 
no  concert,  but  upon  the  petitioners  to 
prove  the  affirmative  proposition.     In  an 
action  brought  by  the  assignees  to  recover 
property,  it  would  be  idle  of  the  defendant 
to  deny  the  act  of  bankruptcy ;  he  would 
have  to  prove  the  concert ;  the  assignees* 
title  would  be  proved  by  the  evidence  of 
the  attesting  witness:  the  defendant  would 
find  it  bard  to  cut  it  down  by  the  cross- 
examination  of  the  attesting  witness.     It 
appears  to  me,  that  if  I  am  not  wrong  in 
saying  that  the  assignees,  not  being  con- 
nected with  the  petitioning  creditor,  might 
support  this  fiat  upon  this  act  of  bank- 
ruptcy, no  doubt  they  might  upon  another 
act  of  bankruptcy.  It  is  therefore  brought 
to  this,  that  even  if  convenience  did  not  call 
upon  us  not  to  supersede,  still  there  exists 


no  right  against  the  assignees  to  supersede. 
I  have  no  hesitation  in  saying,  that  the  title 
of  the  assignees  is  made  good  by  another 
act  of  bankruptcy ;  but  I  would  go  fiirther 
and  say,  that  even  where  there  was  no 
such  other  act  of  bankruptcy  to  substitute, 
I  would  not  supersede  where  the  creditors 
did  not  state  that  they  were  aggrieved  by^ 
the  conduct  of  the  assignees.  What  dien 
can  be  gained  by  this  petition,  but  an  in- 
creased expense  ?  I  think  that  these  par- 
ties ought  to  pay  the  costs. 

The  petitum  dunntted  mthoiU 
costs f  the  costs  of  the  respond 
dents  to  be  taken  out  of  the 
bankrt^^s  estate. 


1840.     \ 
Nov.  14.  J 


Ex  parte  Joseph  malacht  re 

JOSEPH  MALACHY. 


Account — Surplus — Petition  to  remove 
Assignees,  and  for  an  Account, 

Upon  the  petition  of  a  bankrupt  for  an 
account  and  removal  ofihe  assignees,  though 
it  is  necesiory  that  a  surplus  should  be 
alleged,  yet  it  is  sufficient  if  such  allegation 
appears  by  necasary  hijference  upon  the 
petition. 

This  was  the  petition  of  the  bankrupt. 
The  object  of  it  was  to  have  the  assignees 
removed,  and  new  assignees  chosen,  the 
old  assignees  accounting.  The  petition 
stated,  that  a  fiat  had  issued  against  the 
petitioner,  on  the  10th  of  February  1838, 
under  which  he  was  duly  declared  a  bank- 
rupt; that  George  Hawtayne  and  John 
Rees  were  chosen  assignees;  that  the 
debts  proved  amounted  only  to  the  sum  of 
8,801/.,  but  that  the  assets  appearing  up<m 
the  face  of  his  account,  amounted  to  the 
sum  of  84,12198/.  I9s.  6d. ;  that  the  assig- 
nees had  compromised  a  debt  due  to  the 
bankrupt,  amounting  to  the  sum  of  1 6,277/. 
6s,  9d. ;  that  they  had  received  various 
sums  due  to  the  estate,  for  which  they  had 
not  accounted,  but  retained  the  same  in 
their  hands  for  their  own  purposes ;  that 
they  had  neglected  and  omitted  to  get  in 
the  remaining  debts  and  assets  due  to  the 
estate  of  the  petitioner;  that  the  petitioner 
obtained  his  certificate  on  the  llUi  of  Sep- 
tember 1888 ;  and  that  the  remaining 
assets,  if  duly  got  in  and  realized,  would 
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pay  the  creditors  20s.  in  the  pound,  upon 
the  amount  of  their  respective  debts. 

The  assignees  filed  affidavits  in  opposi- 
tion»  which  denied  all  the  charges  made 
against  them,  with  respect  to  compromising 
the  debts  to  the  estate,  and  also  as  to  the 
negligence  in  getting  in  the  assets,  and 
stating  that  their  counsel  were  of  opinion, 
that  tibe  greater  part  by  far,  of  the  said 
debts,  was  not  recoverable ;  and  that  such 
debts  as  were,  so  far  from  paying  the  cre- 
ditors 20s,  in  the  pound,  would  scarcely 
pay  the  heavy  expenses  already  incurred. 
The  affidavits  then  stated,  that  neither  the 
petitioner  nor  any  of  his  creditors  had 
ever  applied  to  them  for  an  account,  or  to 
the  commissioners  to  appoint  a  meeting,  to 
take  the  accounts  of  the  assignees;  nor  had 
any  creditors  of  the  petitioner  ever  com- 
plained to  deponents,  the  assignees,  of  any 
delay  or  neglect  in  the  management  of  the 
petitioner's  estate. 

Mr,  Girdlestone  and  Mr,  Keene,  for  the 
petitioner. — ^The  other  side  do  not  deny 
that  these  debts,  are  due  to  this  amount ; 
but  they  say,  that  under  the  circumstances, 
they  do  not  think  it  advisable  to  bring 
actions  to  recover  them. 

Mr,  SwansUm  and  Mr,  Anderdan^  for 
one  assignee. — This  petition  was  unneces- 
sary. The  petitioner  might  have  applied 
to  die  commissioners,  and  they  would  have 
appointed  a  meeting  of  ^e  assignees,  and 
have  inquired  into  the  matter.  The  rule 
is,  that  wherever  there  is  a  primary  remedy 
provided,  that  remedy  must  in  the  first 
mstance  be  resorted  to,  and  no  application 
has  been  made  to  the  commissioners. 
Besides,  the  only  ground  upon  which  the 
bankrupt  is  entitled  to  such  an  inquiry,  is 
upon  that  of  an  alleged  surplus,  but  in  ^is 
petition  there  is  no  such  statement. 

Mr,  Bacon^  for  another  assignee. 

Mr,  Ohrdlestonef  in  reply.— ^here  is  no 
doubt  that  the  plain  inference  firom  the 
statements  in  the  petition  is,  that  a  surplus 
is  alleged.  Then  the  question  is  this,  is 
diere  to  be  an  opportunity  given  to  realize 
this  property  ? 

Sir  G.  Rosb. — The  only  ground  upon 
which  the  bankrupt  could  come  here  with 
this  petition,  is  that  of  a  surplus ;  but 
though  the  petition  does  not  positively 
allege  a  surplus,  yet,  firom- the  plain  infer- 


ence of  the  petition  it  aqfipears,  that  such  is 
by  necessary  implication  alleged.  It  ap- 
pears to  me,  that  what  he  is  to  get  upon 
this  petition,  he  could  not  have  got  from 
the  commissioners.  There  is  nothing  to 
exclude  him  from  coming  here  in  the  first 
instance,  upon  the  ground  of  a  surplus. 

Sir  J.  Cross. — The  Court  is  not  par- 
ticular where  the  bankrupt  is  a  certificated 
bankrupt,  but  where  he  is  not  so,  the  sur- 
plus should  be  specifically  alleged.  ItseeoM 
to  me  that  the  bankrupt  is  entitled  to  tbe 
order,  to  inquire  into  the  circamstances 
of  the  outstanding  estate,  with  liberty  for 
him  to  bring  actions  in  the  names  of  the 
assignees,  giving  diem  an  indemnity. 

Ordered  accordingly. 


1 840.       \    Ex  parte  micbolson  re 

Nov.  24,  25.)  SHBPPARD. 

Proof- — Guarantie — Stamp, 

A  guarantiee  though  not  stamped  at  the 
date  of  the  bankruptcy ,  may  be  proved  when 
etamped. 

A  question  arose  in  this  case,  whether 
the  petitioner  could  prove  against  the  es- 
tate lof  the  bankrupt,  on  a  guarantie  given 
by  the  bankrupt,  for  the  payment  of  certain 
bills  by  another  party,  fhe  guarantie  was 
not  stamped  when  Uie  petition  came  on, 
and  it  stood  over  to  give  an  opportunity 
to  have  it  stamped. 

Mr,  James  Russell^  for  the  assignees, 
objected,  that  as  the  guarantie  was  not 
perfect  at  the  time  of  the  bankruptcy,  by 
reason  of  not  being  stamped,  that  no  sulh- 
sequent  proceeding  could  make  it  good* 

Sir  J.  Cross. — You  cannot  look  at  the 
date  of  a  stamp.  Before  being  stamped 
it  cannot  be  admitted  in  evidence^that  is 
the  only  objection  to  it(l). 

Sir  6.  Rose. — It  is  perfectly  admissible 
when  stamped,  though  it  was  not  stamped 
at  the  date  of  the  bankn^tcy. 

(1)  See  Burton  v.  KirkbT,r  Taunt.  174 ;  Doe  v. 
Roe,  5  B.  &  Aid.  768 ;  Huddleetone  v,  Brisooe,  11 
Ves.  595 ;  The  King  v.  Preeton,  5  B.  &  Ad.  10<8, 
s.  e.  S  Law  J.  Rep.  (k.i.)  M.C.  58. 
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Ex  parie  samukl  bisobb  tn  re 

JOHN  BAKER. 


Mortgage  —  Equ liable  Mortgage — Me^ 
morandum. 

One  owner  in  fee  of  an  estate,  subject  to 
a  mortgage,  and  also  entitled  to  two- thirds 
of  another  estate,  deposited  the  title-deeds  re- 
kuing  thereto,  to  secure  a  debt.  Afterwards, 
he  wrote  a  letter  to  the  depositee  in  the  fol- 
lowing terms : — "  Dear  Sir,  I  will  thank 
you  to  send  by  the  bearer  the  deeds  I  called 
for  last  Saturday,  in  Bristol.  You  will  re- 
tain  the  Butcombe  deeds  and  the  bond. 
Those  you  let  me  have,  shall  be  returned 
again  about  the  middle  of  the  month  ;  and 
tMs  in  the  meantime  s/tall  be  my  receipt  for 
them,  and  undertaking  for  re  -  deUcery.  * '  Sub^ 
sequeutly,  he  redeemed  the  prior  mortgage, 
and  took  a  surrender  of  the  term.  Of  the 
other  estate,  he  procured  a  partition,  giving 
lOOLfor  equality  of  partition.  Neither  of 
the  deeds  by  which  these  alterations  were 
effected,  was  deposited  with  the  creditor. 
The  debtor  became  bankrupt : — Held,  that 
the  letter  was  a  st^fficient  memorandum  in  writ^ 
ing  ;  and  also,  that  the  equitable  mortgage 
extended  to  the  estate  freed  from  the  prior 
mortgage,  and  to  the  estate  received  m  par^ 
tition. 

This  was  the  petition  of  Samuel  Bisdee. 
The  petition  stated,  that  in  the  year  18dl, 
the  bankrupt  Baker,  borrowed  the  sum  of 
1,300/.  from  the  petitioner,  upon  the  bond 
of  the  bankrupt,  and  upon  U)e  deposit  of 
certain  tide-deeds,  one  of  which  related 
to  two  third  parts  or  undivided  shares  of 
certain  lands  and  premises,  situate  in  the 
parishes  of  Blagdon  and  Butcombe,  in  the 
county  of  Somerset ;  another  to  the  en- 
tirety of  the  equity  of  redemption  of  cer- 
tain other  lands  in  Blagdon,  which  were  at 
that  time  sulj^^  ^  ^^  mortgages ;  and 
a  third  related  to  certain  premises  called 
the  Steep  Holmes.  That  in  183.1,  the 
bankrupt  borrowed  the  title-deeds  relating 
to  the  property  called  the  Steep  Holmes, 
having  written  the  following  letter  to  the 
petitioner : — "  Dear  Sir,—  I  will  thank  you 
to  send  by  the  bearer  the  deeds  I  called 
for  last  Saturday,  in  Bristol.  You  will 
retain  the  Butcombe  deeds  and  the  bond. 
Those  you  let  me  have,  shall  be  returned 
again  about  the  middle  of  the  month  ;  and 
New  Series,  X.— Bankr. 


this  in  the  meantime  shall  be  my  receipt 
for  them,  and  undertaking  for  re-delivery." 
That,  instead  of  returning  those  deeds,  the 
bankrupt  sold  the  property  to  which  they 
related.  It  further  appeared  from  the 
petition,  and  the  affidavit  of  the  bankrupt, 
that  in  the  year  1888,  the  bankrupt  paid 
off  one  of  the  mortgages  upon  the  first- 
mentioned  estate,  and  took  a  surrender  of 
the  mortgage  term  to  himself;  and  that 
about  the  same  time  he  obtained  a  parti- 
tion of  the  estate,  the  title-deeds  to  two- 
thirds  of  which  he  had  deposited  with  the 
petitioners  as  above  stated,  he  giving  100/. 
for  equality  of  partition,  which  the  bank- 
rupt, in  his  affidavit,  stated  he  paid  for  the 
purpose  of  increasing  the  security  of  the 
petitioner,  on  account  of  his  having  taken 
away  the  title-deeds  relating  to  the  Steep 
Holmes,  and  by  so  doing,  having  reduced 
the  security  of  the  petitioner. 

Neither  the  deed  surrendering  the  mort- 
gage term,  nor  the  deed  of  partition,  was 
deposited  with  the  petitioner ;  but,  upon 
the  bankruptcy  of  Baker,  they  passed  into 
the  hands  of  his  assignees.  The  petition 
prayed  that  Samuel  Bisdee  might  be  de- 
clared equitable  mottgagee  of  the  premises 
as  they  now  stood. 

I'he  question  was,  what  portion  of  the 
proceeds  of  the  sale  of  the  property  should 
go  to  the  petitioner  ;  that  is,  whether  the 
petitioner  was  equitable  mortgagee  of  the 
premises  as  they  now  stood,  or  only  as 
they  stood  prior  to  the  mortgage  being 
paid  off,  and  the  partition  being  effected. 

Mr.  Rogers,  for  the  petitioner. — The 
petitioner  is  entitled  to  the  premises  as 
they  now  stand.  If  a  mortgagor  pays  off 
a  prior  mortgage,  that  is  for  the  benefit  of . 
the  subsequent  incumbrancers.  In  Toii/- 
min  V.  Steere{\),  the  Master  of  the  Rolls 
mentioned  the  cases  of  Oreswold  v.  Mar- 
sham  (2)  and  Mocatta  v.  Murgatroyd(3), 
as  express  authorities  to  shew,  that  one 
purchasing  an  equity  of  redemption  can- 
not set  up  a  prior  mortgage  of  his  own, 
nor  consequently  a  mortgage  which  he  has 
got  in,  against  subsequent  incumbrancers 
of  which  he  had  notice.  That  brings  it  to  ' 
this:  if  a  person  who  has  an  interest, 
deals  with  that  by  buying  off  an  incum- 

(1)  SMer.  M4. 
(«>  «  Ch.  C».  170. 
(3)  1  P.  Wmf.  395. 
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brance,  it  operates  for  the  benefit  of  the 
inheritance ;  by  the  first  mortgagee  being 
satisfied,  the  second  becomes  the  first. 

[Sir  G.  Hose. — This  is  not  exactly  the 
same  case;  here,  you  seem  to  contract 
for  a  specific  thing.] 

The  question  of  contract  does  not  arise ; 
the  assignees  could  never  have  redeemed 
this  estate,  without  paying  the  incum- 
brances in  full.  The  next  question  will 
be  as  to  the  money  paid  by  the  bankrupt 
for  equality  of  partition.  The  bankrupt 
himself  states,  that  he  paid  it  to  increase 
the  security  of  the  petitioner.  The  prayer 
of  the  petition  is  founded  upon  general 
principles.  If  a  trustee  renew  a  lease, 
the  trust  will  attach  upon  that;  so,  if  a 
mortgagor  of  a  share  of  an  estate  make 
a  partition,  and  get  an  entire  portion, 
the  mortgage  will  attach  upon  that.  In 
the  same  way,  there  having  been  here 
an  equitable  mortgage  by  the  owner  of 
an  undivided  share  of  an  estate,  and  a 
partition  having  been  effected,  the  peti- 
tioner is  entitled  to  the  benefit  of  that 
partition. 

Mr,  Osborne,  for  the  assignees. — The 
question  is,  what  interest  will  the  petitioner 
take  by  the  sale  of  the  property  comprised 
in  the  deeds.  One  part  of  the  property 
was  a  freehold  estate,  as  to  which,  the 
bankrupt  was  only  entitled  to  the  equity 
of  redemption ;  and  the  deed  conveying 
this  to  him  was  deposited  by  him  with 
the  petitioner ;  therefore,  all  that  he  con- 
tracted about,  was  for  what  he  then  owned, 
namely,  the  equity  of  redemption.  Then 
as  to  the  partition,  surely  the  bankrupt 
cannot,  by  now  saying  that  he  paid  the 
100/.  to  increase  the  security  of  the  peti- 
tioner, prejudice  his  other  creditors  to  that 
amount. 

Mr,  Rogers^  in  reply. 

Sir  J.  Cross. — It  seems  to  me,  that  as 
to  the  first  property,  of  which,  the  bank- 
rupt was  owner  in  fee,  the  petitioner  is 
entitled  to  it,  freed  from  the  mortgage 
which  has  been  paid  off  by  the  bankrupt ; 
and  as  to  the  second,  which  has  undergone 
a  partition,  I  am  equally  clear  that  he  is 
entitled  to  that  also,  as  it  now  stands. 

Sir  G.  Rose. — The  order  must  be  the 
common  order.  The  only  question  in  this 
case,  is  a  question  of  fact,  as  to  the  extent 


of  the  contract.  And  I  think,  that  the 
contract  was  quite  large  enough,  for  all 
that  the  bankrupt  had  deposited,  and  the 
memorandum  is  also  large  enough.  I  am 
therefore  of  opinion,  that  the  contract  was 
not  intended  to  limit  the  security  to  the 
property,  as  it  stood  at  the  date  of  the 
deposit,  and  that  consequently  the  property 
as  it  now  stands  is  the  petitioner's  secu- 
rity. 


1 840.     \ 
Fov.  7.    I 


Nov 


Ex  parte  ullathornb  akb 
OTHERS  m  re  reed. 


Petitioning  Creditor's  Debt,  Substitution 
of — Costs, 

A  petitioning  creditor  who  had  sued  out 
a  fiat  before  he  actually  became  a  creditor 
of  the  bankrupt,  ordered  to  pay  the  costs  of 
substituting  a  good  petitioning  creditor's  debt* 

This  was  the  petition  of  several  credi- 
tors of  the  bankrupt ;  and  it  prayed  that 
their  debt  might  be  substituted  in  the 
place  of  the  old  petitioning  creditor's  debt. 

In  this  case,  the  petitioning  creditor  had 
sued  out  the  fiat  before  he  was  actually 
the  creditor  of  the  bankrupt.  The  facts 
were  shortly  these :  the  petitioning  creditor 
was  the  drawer  of  certain  bills  of  exchange 
accepted  by  the  bankrupt ;  he,  concluding 
that  the  bills  could  not  be  paid  bj  tlie 
bankrupt,  directed  his  bankers  to  pay  his 
bills  when  due ;  they  became  due  on  the 
1 5th  of  June,  and  were  paid  by  the  advice 
of  the  petitioning  creditor.  He  having 
sued  out  the  fiat  upon  the  11th,  four  days 
before  the  bills  came  into  his  hands,  this 
petition  was  presented,  for  the  purpose  of 
substituting  a  debt  prior  to  the  date  of  the 
fiat.  The  only  question  was  as  to  the  costs. 

Mr,  Anderdon,  for  the  petitioners. 

Mr,  Hubback,  for  the  assignees. 

Mr,  Bates,  for  the  petitioning  creditor, 
submitted,  that  the  costs  of  substituting  a 
petitioning  creditor's  debt  should  alwajrs 
come  out  of  the  estate,  unless  where  fraud 
could  be  proved  against  the  petitioning 
creditor. 

Sed  per  Curiam, — The  petitioning  cre- 
ditor must  pay  the  costs  of  this  applica- 
tion, and  of  setting  all  matters  right. 
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Ex  parte  john  cooper  and 
ANOTHER    tn    re     Robert 

JOHNSTON       AND       EDMUND 
ROWE  DANSON,  BANKRUPTS. 

Partners — Order  and  Disposition — Con^ 
version — Practice. 

After  dissolution  of  a  partnership,  the 
continuing  partner  remained  in  possession  of 
the  partnership  effects,  down  to  the  time  of 
the  bankruptcy,  but  without  any  assignment 
thereof  hiding  been  made  to  him,  and  carried 
on  the  business  upon  his  separate  account, 
though  in  the  partnership  name: — Held, 
thai  this  property  was  to  be  administered  as 
the  joint  property  of  the  partnership.  And 
that  the  72nd  section  of  the  Bankrupt  Act, 
as  to  reputed  ownership,  did  not  apply  as 
between  partners. 

Per  Sir  G.  Rose — Where  upon  a  dissolu^ 
tion,  the  property  is  assigned  or  agreed  to 
be  assigned  to  the  continuing  partner,  then 
the  property  will  be  concerted;  but  if  the 
agreement  be  only  executory,  tlie  property 
will  not  be  converted, 

7*he  judgment  of  this  Court  may  be  taken 
upon  the  rights  of  the  parties,  although  the 
commissioner  has  not  given  his  judgment 
thereon. 

This  was  the  petition  of  John  Cooper 
and'  John  Feltham,  on  behalf  of  themselves 
and  the  other  joint  creditors  of  the  bank- 
rupts; and  it  prayed,  that  the  joint  estate 
of  the  bankrupts,  which  remained  in 
specie  and  in  the  possession  of  the  bank- 
rupt R.  Johnston,  at  the  time  of  the  bank- 
ruptcy, might  be  declared  to  form  part  of 
the  joint  estate  of  the  bankrupts,  and  be 
applied  in  payment  of  the  petitioners,  and 
the  other  joint  creditors  of  the  bankrupts. 

The  petition  stated,  that  the  bankrupts 
had  carried  on  the  business  of  wholesale 
ironmongers,  in  co-partnership  together, 
for  several  years,  under  the  6rm  of"  Robert 
Johnston  &  Co.*'  That  by  articles  of 
agreement  in  writing,  dated  the  ISth  of 
March  1889,  after  reciting,  among  other 
things,  their  intention  to  dissolve  partner- 
ship, it  was  agreed,  that  the  bankrupts 
should  continue  to  carry  on  their  said 
business  until  the  81st  of  December  then 
next  ensuing.  That  in  pursuance  of  that 
agreement,  a  notice  of  the  dissolution  of 
the   said  partnership,  and  signed  by  the 


said  bankrupts,  was  published  in  the  Lon- 
don  Gazette,  on  the  8rd  of  January  1840 ; 
and  which  notice  stated,  that  the  debts  due 
to  and  by  the  said  firm  would  be  received 
and  paid  by  the  said  Robert  Johnston. 
That  from  that  time  down  to  the  8th  of 
May  1840,  on  which  day  the  present  fiat 
issued  against  the  bankrupts,  the  bank- 
rupt Robert  Johnston  continued  to  carry 
on  the  said  business  by  himself,  and  on  his 
own  separate  account,  on  the  samepremises, 
and  under  the  same  firm  of  Robert  John-> 
ston  &  Co. ;  but,  that  no  assignment  of 
the  property  of  the  said  partnership  was 
at  any  time  made  to  him  by  the  bankrupt 
Danson. 

The  petition  then  stated,  that  the  peti- 
tioners had  proved  their  debt  against  the 
joint  estate  of  the  bankrupts  ;  but  that  at 
a  meeting  held  for  declaring  a  dividend,  a 
question  having  been  raised  as  to  whether 
the  partnership  property,  which  remained 
in  the  hands  of  the  bankrupt,  Robert  John- 
ston, from  the  81st  of  December  1889, 
down  to  the  time  of  the  bankruptcy,  should 
be  applied  in  payment  of  the  joint  creditors 
of  the  bankrupts,  or  the  separate  creditors 
of  Robert  Johnston,  the  commissioner 
being  of  opinion  that  the  joint  creditors 
were  entitled,  adjourned  the  declaration  of 
a  dividend,  in  order  that  the  question 
might  be  brought  before  this  Court  for  its 
decision. 

The  affidavit  of  the  bankrupt  E.  R. 
Danson  stated,  that  after  the  said  notice 
of  dissolution  was  signed,  deponent  ceased 
to  attend  at  the  premises  where  the  co- 
partnership had  been  carried  on,  deponent 
leaving  the  said  R.  Johnston  to  wind  up 
the  afiairs,  and  that  on  his  retiring  from 
the  said  co-partnership  on  the  8 1  st  of  De- 
cember, deponent  left  the  goods,  chattels, 
book  debts,  and  all  other  the  estate  and 
effects  of  the  said  co-partnership  in  the 
hands  of  the  said  R.  Johnston,  to  manage 
in  such  manner  as  he  might  deem  advisable, 
the  deponent  expecting  that  he  would 
account  for  all  such  goods  when  the  affairs 
of  the  said  co-partnership  could  be  wound 
up.  That  from  the  81st  of  December,  R. 
Johnston  had  the  uncontrolled  possession 
of  such  goods,  and  carried  on  the  business 
on  his  own  separate  account. 

The  simple  question  was,  whether  the 
property,  which  had  belonged  to  the  part- 
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nership,  and  which  remained  in  the  posses- 
sion of  Johnston  up  to  the  time  of  the 
hankruptcy,  should  be  considered  joint 
property,  or  the  separate  property  of  John- 
ston, for  the  purpose  of  administration. 

Mr,  Swanston,  for  the  petition. 

Mr,  AnderdoHy  contra,  objected  that  the 
case  came  before  the  Court  improperly, 
for  that  the  commissioner  ought  to  have 
decided  and  given  his  judgment  one  way 
or  the  other;  or  should  have  stated  the 
facts  out  of  which  his  doubt  arose,  and 
the  grounds  upon  which  he  refused  to  give 
his  judgment. 

[Sir  John  Cross. — The  commissioner 
has  no  jurisdiction  to  give  a  judgment 
binding  upon  the  parties ;  he  merely  acts 
ministerially:  and  if  he  suspends  his  judg- 
ment, it  may  be  better  to  do  so,  than 
to  pay  away  the  dividends.  It  is  proper, 
that  if  the  commissioner  has  a  doubt  upon 
the  rights  of  the  parties,  he  should  pause 
for  the  opinion  of  this  Court.] 

Mr,  Swanstorit  for  the  petition. — This 
case  brings  before  the  Court  the  question 
of  what  is,  and  what  is  not,  separate  pro- 
perty. The  two  bankrupts  were  in  part- 
nership up  to  December  last,  at  which 
time  the  partnership  was  dissolved,  but 
no  assignment  of  the  joint  property  to  the 
continuing  partner,  nor  any  agreement  to 
Assign  it,  was  made  by  the  retiring  part- 
ner. In  this  state  of  tilings  then,  Johnston 
continued  to  carry  on  the  business  upon 
his  own  account  in  the  partnership  name  ; 
and  the  assignees  contend,  that  the  pro- 
perty, which  was  joint,  has  become  admi- 
nistrable  as  the  separate  property  of 
Johnston.  Tlie  dissolution  having  taken 
place  without  any  conversion  of  the  joint 
into  separate  property,  the  only  effect  of 
Johnston  remaining  in  the  possession  of  it 
was  to  make  him  a  trustee,  as  to  Danson^s 
share,  for  Danson  and  the  joint  creditors. 
In  Ex  parte  fVilliaws  ( 1 ),  Lord  Eldon 
said,  '*  That  where  there  is  merely  a  disso- 
lution without  a  -conversion  by  assignment, 
or  agreement  to  assign,  then  the  continuing 
partner  is  to  be  looked  upon  as  a  trustee." 
This  is  precisely  that  case.  His  Lordship, 
in  Ex  parte  Williams^  declared  the  effects 
separate  effects,  but  then  he  did  it  upon 
the  ground  that  there  was  distinct  evidence 

(1)  11  Ves.S. 


of  an  agreement  that  the  joint  effects  should 
be  considered  separate  effects.  No  argu- 
ment can  be  maintained  upon  the  ground 
of  order  and  disposition. 

Mr.  Anderdon^  for  the  assignees. — ^The 
separate  creditors  do  not  allege  that  this 
property  passed  to  Johnston  by  assignment; 
but  the  question  is,  what  is  to  take  this 
case  out  of  the  rule  as  to  order  and  dis- 
position. What  difference  is  there  between 
this  case,  and  the  case  of  Ex  parte  Leaf 
(2)?  Ex  parte  Williams  did  not  settk 
this  point.  Notice  of  the  dissolution  was 
given  on  the  3 1st  of  December,  and  after 
that,  Johnston,  with  the  permission  of 
Danson,  remained  in  the  exclusive  posses- 
sion. A  stronger  case  of  reputed  owner- 
ship could  not  be  presented  to  the  Court, 
and  why  is  not  the  doctrine  to  apply  ? 

[Sir  Georob  Rose.— I  never  saw  a 
clearer  case  of  joint  property.  No  doubt, 
when,  upon  a  dissolution,  the  proper^  is 
assigned,  or  agreed  to  be  assigned  to  the 
continuing  partner,  there  the  assignment 
will  convert  the  property:  but,  on  the 
contrary,  if  the  agreement  be  executory, 
it  will  not  have  that  effect — Ex  parte 
Wheeler  {$),  This  is  clearly  an  executory 
agreement.  The  accounts  remain  still  to 
be  taken.  The  property  was  in  the  pos- 
session of  Johnston  atone,  but  then  it  was 
clothed  with  a  trust  for  the  other  partner.] 

It  is  clear  that  there  was  no  trust  for 
the  joint  creditors ;  it  was  for  Danspn  him- 
self; therefore,  he  was  the  beneficial  owner 
jointly  with  Johnston  :  consequently  John- 
ston was  in  possession  of  this  property, 
with  the  consent  of  the  true  owner,  for  a 
considerable  time,  during  which,  he  might 
have  pledged  all  this  property.  Supposing 
the  compact  did  not  change  the  nature  of 
the  property,  yet  if  it  is  not  demanded 
back  before  the  bankruptcy,  the  property 
will  be  changed.  Suppose  Johnston  had 
been  a  depositee  of  these  goods,  whereby 
he  would  have  gained  a  credit,  the  principle 
as  to  the  doctrine  of  reputed  ownership 
must  have  been  called  in;  and  in  what 
respect  does  this  case  differ  from  that? 

Sir  John  Cross. — There  is  no  question 
that  in  point  of  fact  the  effects  which  were 

(2)  1  Dea.  176. 
(8)  Buck.  85. 
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joiiit  property  at  the  time  of  the  dissolu- 
tion, continued  to  be  joint  property  as 
between  the  partners  up  to  the  time  of  the 
bankruptcy,  for  it  is  not  pretended  that 
the  retiring  partner  assigrned  the  effects  to 
his  continuing  partner ;  on  the  contrary, 
it  is  admitted  that  there  was  no  assignment, 
or  agreement  to  assigrn.  As  between  them- 
selves, therefore,  the  continuing  partner 
held  the  property  in  trust,  first,  for  the 
payment  of  the  joint  creditors.  In  conse- 
quence of  the  bankruptcy,  all  these  effects 
have  come  to  the  hands  of  the  assignees, 
who  do  not  contend  that  this  property  was 
the  separate  property  of  the  continuing 
partner,  but  they  say  that  they  are  entitled, 
by  virtue  of  the  72nd  section  of  the  Bank- 
rupt Act,  to  apply  it  to  the  payment  of  the 
separate  creditors  of  the  continuing  partner, 
as  being  in  his  order  and  disposition  at  the 
time  of  the  bankruptcy ;  but,  I  think,  that 
section  does  not  apply,  as  between  partners. 
In  Ex  parte  Wheeler^  only  one  partner 
became  bankrupt,  therefore  the  assignees 
could  not  have  taken  the  property  without 
calling  in  aid  the  72nd  section,  but  the 
Lord  Chancellor  held  that  that  section  did 
not  apply.  But  supposing  that  it  was  in 
the  order  and  disposition  of  the  continuing 
partner,  another  question  would  then  arise : 
for  supposing  that  the  retiring  partner  had 
not  been  a  bankrupt,  the  property  must 
then  be,  not  only  in  the  order  and  disposi- 
tion of  the  continuing  partner,  but  he  must 
be  the  reputed  owner;  for  the  statute  says, 
"  whereof  he  was  reputed  owner,  or  where- 
of he  had  taken  upon  him  the  sale,  altera- 
tion, or  disposition  as  owner."  Now  here, 
manifestly,  he  never  was  the  reputed  owner, 
because  he  continued  the  business  in  the 
name  of  the  firm.  Under  all  the  circum- 
stances, I  think,  that  this  property  is  joint 
property,  and  distributable  as  such,  even 
if  it  had  come  within  the  operation  of  the 
72nd  section. 

Sib  George  Rose. — The  question  is, 
how  is  this  property  to  be  administered  ? 
It  appears  to  me,  that  ever  since  Ex  parte 
Wheeler,  the  question  is,  whether  the  agree- 
ment is  executed  or  executory.  I  am 
therefore  of  opinion,  that  the  property  is 
to  be  administered  as  joint  property. 

Declaration  as  prayed. 


rEx  par 

1840.        \     in    re 

Nov.  23,  24. 'l     THE  1 

C     auPT. 


Ex  parte  amn  billintok» 

re     JOHN     BILLINTON 
YOUNGER,    A   BANK- 


Solicitor*s  Bill  of  Costs — Retaxation — 
Imputed  NegUgence^  Jurisdiction. 

Upon  the  petition  of  the  administratrix  of 
an  assignee  to  have  two  bills  of  costs  taxed^ 
having  regard  to  acts  of  unskilftdness  and 
negligence  charged  against  the  solicitor; 
one  of  t/ie  bills  having  been  incurred  in  bank" 
ruptcy,  and  the  other  at  law;  and  an  order 
having  been  made  by  a  Judge  at  law,  refer* 
ring  the  latter  for  taxation,  but  declining  to 
refer  the  former,  which  had  been  taxed  by 
the  commissioner  :-'Held,  per  Sir  John 
Cross,  that  the  costs  incurred  in  bankruptcy 
should  be  referred  for  taxation  in  the  ordi^ 
nary  way,  but  that  the  costs  at  law  were  not 
within  the  jurisdiction  of  this  Court  for 
taxation. 

Per  Sir  George  Rose. —  This  Court  will 
not  direct  the  taxing  officer,  in  taxing  a 
solicitor's  bill  of  costs,  to  have  regard  to  acts 
of  imputed  negligence,  except,  as  in  the  case 
of  Ex  parte  Southall,  where  the  bill  of  costs 
constituted  the  petitioning  creditor's  debt. 

The  petition  stated,  that  a  fiat  issued 
against  the  bankrupt  in  the  month  of  Ja- 
nuary 1834,  on  the  petition  of  John  Bil- 
linton  the  elder,  who  also  became  the 
assignee  under  that  fiat ;  that  Robinson, 
the  solicitor  to  the  fiat,  commenced  several 
actions  at  law  in  the  year  1834,  which 
proved  altogether  unsuccessful ;  that  John 
Billinton  the  elder,  during  his  lifetime, 
paid  various  sums  of  money  to  Robinson, 
amounting  to  1 1 1/.,  on  account  of  business 
done  as  such  solicitor ;  that  Robinson  had 
never,  to  the  knowledge  of  the  petitioner, 
delivered  any  bill  of  costs  to  Billinton  the 
elder  in  his  lifetime ;  that  Billington  the 
elder  died  in  February  1835,  and  the  pe- 
titioner took  out  letters  of  administration 
of  his  estate  and  effects ;  that  in  May 
1840,  Robinson,  for  the  first  time,  deli- 
vered to  the  petitioner  two  signed  bills  of 
costs  as  such  solicitor  as  aforesaid,  one 
amounting  to  94/.  8s,  9d.  for  his  costs  in 
bankruptcy,  and  the  other  amounting  to 
218^  14i.  lid.  for  his  costs  in  the  actions, 
he  not  giving  credit  for  any  sums  so  paid  to 
him  by  Billinton  the  elder ;  that  Robinson 
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commenced  his  action  to  recover  such 
costs  in  the  month  of  June  ;  that  shortly 
afterwards  the  petitioner  sued  out  a  sum- 
mons in  the  said  action  to  obtain  a  taxation 
of  the  said  bills,  which  summons  was  post- 
poned, at  the  instance  of  Robinson,  until 
tlie  20th  of  August,  when  the  matter  came 
on  before  Bosanquet,  J.,  Robinson  in  the 
meantime  having  made  an  affidavit,  in 
which  he  stated,  that  the  said  first  bill  of 
costs,  which  had  been  taxed  and  allowed 
by  the  commissioners  at  the  sum  of  94/. 
8#.  9(/.,  had  been  paid,  by  various  sums 
received  by  him  from  Billinton  the  elder, 
in  the  year  1834. 

The  petition  then  stated,  that  Bosan- 
quet, J.,  upon  the  hearing  of  the  matter, 
declined  to  give  any  direction  touching  the 
first  bill  of  costs,  on  the  ground  that  the 
same  had  been  so  taxed  as  stated  in  the 
affidavit  of  Robinson,  and  he  ordered  that 
the  bill  of  costs,  amounting  to  218/.  \6s, 
lid,,  but  not  the  bill  taxed  in  bankruptcy, 
should  be  referred  to  the  Master  to  be 
taxed,  and  that  Robinson  should  give 
credit,  at  the  time  of  taxation,  for  all  sums 
of  money  by  him  received  from  or  on 
account  of  the  petitioner,  or  John  Billinton, 
deceased,  the  petitioner  having  undertaken 
to  pay  what  should  appear  due  on  the  said 
taxation  ;  but  that  this  order  had  not  been 
drawn  up  or  acted  upon.  It  did  not  appear 
very  clear  upon  what  grounds  Bosanquet,  J. 
declined  to  refer  the  first  bill  for  taxation. 
The  petitioner  charged  unskilfulness  and 
negligence  against  the  solicitor  in  the 
conduct  of  the  business,  both  in  bank- 
ruptcy and  at  lltw,  and  submitted,  that  she 
was  entitled  to  have  the  said  two  bills 
referred  together  to  the  registrar  to  be 
taxed ;  and  to  be  taxed  upon  the  principle 
that  no  charges  should  be  sustained  which 
were  incurred  by  his  unskilfulness  or 
negligence. 

Affidavits  were  filed  in  opposition,  which 
refuted  all  allegations  with  respect  to  un- 
skilfulness or  negligence. 

Mr,  Anderdon,  for  the  petitioner. — This 
is  the  same  question  which  was  discussed 
in  Ex  parte  SoutJmll  re  S(mthall(\\  which 
was  the  case  of  the  bankrupt  petitioning 
to  supersede,  upon  the  ground  that  the 
petitioning  creditor's  debt,  which  was  his 

( I)  I  Mont,  fie  Ch.  3 16,  656 ;  s.  c.  4  Dea.  91, 99. 


bill  of  costs  as  a  solicitor,  would  not  be 
found  sufficient  to  support  the  fiat  if  duly 
taxed  by  the  registrar,  he  disallowing  all 
costs  and  expenses  incurred  through  the 
negligence  of  the  solicitor:  the  Court  tliere 
referred  the  bill  of  costs  to  the  registrar  to 
be  taxed,  liaving  regard  to  the  charges  <^ 
negligence.  The  Court  is  now  asked  to 
engraft  this  special  direction  into  the  order 
of  taxation. 

[Sir  George  Rose. — It  appears  to  roe 
that  you  must  discharge  Mr.  Justice  Bo- 
sanquet*s  order  before  yon  can  come  here.] 

That  will  not  be  necessary,  as  it  has  not 
been  drawn  up  or  acted  on.  It  is  quite 
a  matter  of  course  for  a  party  who  desires 
it,  to  have  the  commissioner's  taxation 
reviewed.  As  to  the  bill  of  costs  of  the 
petition  it  was  not  within  -the  jurisdiction 
of  the  court  of  law  to  order  that  to  be 
taxed.  Mr.  Justice  Bosanquet's  order  most 
be  confined  to  the  costs  in  the  actions; 
but  the  whole  of  the  costs  are  contained  in 
Robinson's  account.  If  no  order  had  been 
made,  this  Court  could  have  had  no  hesi- 
tation in  referring  both  bills  together,  to 
be  taxed  by  its  registrar,  and  with  the 
same  direction  as  was  made  in  Ex  parte 
Southall ;  but,  in  fact,  there  is  no  subsist- 
ing order  under  which  the  party  can  act, 
it  not  having  been  drawn  up ;  therefore 
the  matter  stands  as  if  there  had  been  no 
order  made,  which  can  be  an  impediment 
to  this  Court  ordering  the  taxation  of  the 
whole  bill. 

[Sir  John  Cross. — The  1 4th  section  of 
6  Geo.  4.  c.  1 6.  says,  **  That  so  much  of 
such  bills  as  contain  any  charge  respecting 
any  action  at  law,  or  suit  in  equity,  shall 
be  settled  by  the  proper  officer  of  the 
court  in  which  such  business  shall  have 
been  transacted ;"  how  then  can  we  tax 
this  bill,  which  is  not  within  our  jurisdic- 
tion l  The  registrar  might  indeed  send  such 
to  the  officer  of  the  court  of  law  to  be 
taxed.] 

If  there  are  any  items  of  the  account 
which  were  incurred  in  bankruptcy,  it 
brings  the  whole  within  the  jurisdiction  of 
this  Court. 

Mr,  Swanstant  contrii.  —  ThcT  whole 
question  was  decided  by  Bosanquet,  J. 
against  the  petitioner.  She  now  raises  two 
questions;  first,  whether  the  bill  of  costs  for 
94/.  8#.  9c/.  is  subject  to  retaxation ;  and 
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secondly,  whether  the  bill  of  costs  for  218/. 
16#.  MdAs  to  be  taxed  under  the  common 
order,  or  with  a  special  direction  engrafted 
into  it.  No  objection  is  made  to  the  latter 
being  taxed  in  the  ordinary  way,  but  an 
inquiry  is  asked  as  to  unskilfulness  and 
negligence,  all  of  which  is  distinctly  refuted 
by  the  affidavit  of  Robinson.  As  to  the 
petitioning  creditor's  bill,  that  ought  not 
to  be  taxed  again.  In  the  first  place,  it 
has  been  paid  by  appropriation  with  the 
sums  paid  by  the  petitioning  creditor  Bil- 
linton  the  elder,  and  for  which  credit  is 
given.  Is  there  any  distinction  between  a 
payment  of  a  sum  expressly  for  a  particular 
debt,  and  the  appropriation  of  certain  payi 
ments,  which  should  have  been  applied  in 
discharge  of  that  precise  debt?  Secondly, 
Bosanquet,  J.  refused  to  order  this  bill  to 
be  taxed,  upon  the  ground  that  it  was  taxed 
and  paid  six  years  before. 

[Sir  John  Cross. — The  commissioner's 
taxation  is  binding  upon  a  court  o£  law, 
though  not  upon  us;  for  the  statute  says, 
that  if  the  party  is  aggrieved  he  can  come 
here.] 

Had  the  petitioner  come  here,  this  Court 
would  have  made  the  same  order  as  Mr. 
Justice  Bosanquet  has  made — Ex  parte 
Christy  (2). 

[Sir  George  Rose. — It  was  quite  com- 
petent for  the  administratrix  to  have  come 
for  the  taxation  of  the  entire  bill ;  but 
having  gone  before  a  common  law  Judge, 
and  obtained  an  order,  how  are  we  to  deal 
with  that  order  while  it  stands  ?] 

It  is  a  question  of  law,  whether  the  first 
bill  is,  or  is  not,  paid.  The  rule  of  law, 
as  to  appropriation,  proves  that  it  has  been 
paid,  just  as  much  as  if  it  had  been  spe- 
cifically paid. 

Mr,  Anderdon,  in  reply. — Had  it  not 
been  for  the  proceedings  in  the  court  of 
law,  the  petitioner  would  have  been  quite 
right  in  praying  for  the  taxation  of  the 
whole  bill ;  the  order  then  for  the  taxation 
of  the  costs  at  law,  cannot  prejudice  the 
petitioner's  right  to  have  the  petitioning 
creditor's  bill  taxed,  which  was  refused, 
not  because  it  had  been  paid,  but  simply 
because  it  was  out  of  the  jurisdiction  of 
the  Court  Therefore,  upon  the  authority 
of  Ex  parte  Southall^  the  petitioner  is  enti- 

{1)  3  Mont.  &  Ayr.  84;  s.  c.  6  Law  J.  Rep. 
(m.8.)  Dankr.  88. 


tied  to  an  inquiry,  as  to  whether  there  was 
negligence :  indeed,  this  is  a  much  stronger 
case.  The  whole  bill  ought  to  be  retaxed 
together,  which  cannot  prejudice  the  soli- 
citor more  than  by  having  one  part  of  the 
bill  taxed  by  the  officer  of  this  court,  and 
the  other  part  by  the  court  of  common  law. 

Sir  John  Cross. — ^There  is  a  complete 
answer  made  to  this  petition,  so  far  as 
respects  the  imputed  negligence.  The 
petition  prays,  that  this  Court  will  direct 
the  taxation  of  the  costs  incurred  at  law, 
and  also  of  the  petitioning  creditor's  bill. 
As  to  the  costs  at  law,  I  think  they  are  in 
the  proper  course  of  taxation ;  and  if  there 
had  been  no  such  order  as  has  been  made 
in  this  case  by  Mr.  Justice  Bosanquet,  we 
roust  have  sent  them  to  that  very  jurisdic- 
tion. Therefore,  it  appears  to  me  that  there 
is  no  ground  for  this  Court  to  refer  the  costs 
at  law  to  be  taxed  by  our  officer.  Nothing 
remains  but  the  question  of  the  petitioning 
creditor's  debt.  The  petitioner  was  neither 
petitioning  creditor  nor  assignee,  nor  is 
she  supposed  to  have  been  cognizant  of 
the  bankruptcy,  or  that  there  was  any  claim 
against  her  until  the  delivery  of  the  bills 
of  costs  by  the  solicitor.  It  appears  re- 
markable, that  the  solicitor  should  not  for 
six  years  have  asked  for  payment  of  these 
bills.  There  is  no  evidence  that  the  ad- 
ministratrix knew  anything  of  the  petition- 
ing creditor's  bill  until  the  5th  of  May, 
when  the  copy  of  the  bill  was  served  upon 
her ;  she  therefore  could  not  have  applied 
for  taxation  before.  It  appears  to  me,  that 
the  learned  Judge  declined  to  tax  that  bill, 
because  it  was  not  within  the  jurisdiction 
of  his  court.  The  sole  question  is,  whether 
an  administratrix,  who,  for  the  first  time, 
has  heard  of  the  claim  that  is  against  her, 
should  have  the  petitioning  creditor's  bill 
taxed.  It  is  contended,  that  Uiis  bill  has 
been  paid  for  six  years  ;  if  so,  was  it  just 
or  right  for  the  solicitor,  upon  the  5th  of 
May,  to  serve  a  copy  of  that  bill,  and 
demand  payment  of  it?  When  he  was 
called  on  for  his  particulars,  he  stated  that 
bill  as  an  outstanding  demand ;  aflerwards 
he  stated,  that  he  received  111/,  from  the 
deceased  assignee,  and  that  he  had  appro- 
priated that  to  the  payment  of  the  peti- 
tioning creditor's  debt;  if  so,  ought  he  to 
have  served  that  bill  upon  the  petitioner  ? 
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It  appears,  therefore,  that  the  solicitor  hs^ 
throughout  treated  that  as  an  open  bill; 
and  that  he  never  thought  of  a  special 
appropriation  until  he  found  it  would  serve 
his  purpose  here,  with  reference  to  the 
lapse  of  six  years ;  and  he  protects  himself 
by  saying  it  ought  to  have  been  taxed 
years  ago.  I  think,  therefore,  that  the 
petitioner  is  entitled  to  have  this  bill  taxed ; 
the  rest  of  the  petition  to  be  dismissed, 
with  costs. 

Sir  George  Rose  thought  that  the  peti- 
tioning creditor's  bill  could  not  be  ordered 
to  be  retaxed ;  and  as  to  the  other  bill, 
his  Honour  said,  ''But  if  the  other  part  were 
open  and  free  from  the  embarrassment  of 
the  order,  the  only  question  would  be,  was 
the  business  done,  yes  or  no  ?*'  We  could 
not  give  the  direction  which  the  petitioner 
asks,  with  respect  to  tlie  imputed  negli- 
gence, &c.  Ex  parte  SouthaU  is  not  an 
authority  for  this  direction  which  is  asked. 
In  that  case  the  petitioning  creditor  was  a 
solicitor,  and  his  debt  was  a  bill  of  costs  ; 
and  it  is  only  an  authority  for  such  special 
direction,  where  the  bill  of  costs  sought 
to  be  taxed  constitutes  the  petitioning  cre- 
ditor's debt. 

Ordered,  that  *the  petitioning  creditor's 
bill  be  referred  to  the  registra|r  to  be  taxed 
in  the  ordinary  way ;  the  rest  of  the  peti- 
tion dismissed,  with  costs ;  the  payment  of 
such  costs  to  be  reserved. 


1841 
Jan 


841.        f 
.  26, 29.  \ 


Ex  parte  william  baine  re 

BDWA&D  BODSN,  A  BANK- 
EUPT. 


Equitable  Mortgage — Heir. 

Emutable  mortgage  by  heir,  good  against 
single  contract  creditors  of  intestate. 

The  petitioner  was  the  public  officer  of 
the  Commercial  Bank  of  England,  with 
which  bank  the  bankrupt  kept  an  account 
at  Manchester  in  and  prior  to  June  1899. 
On  the  5th  of  that  month,  the  bankrupt 
being  desirous  of  obtaining  a  larger  anvance 
of  money  from  the  bank  Uian  the  bank  was 
inclined  to  give  without  security,  he  depo- 
sited with  uie  bank  the  title-deeds  of  cer- 
tain premises,  to  two- thirds  of  which  he  was 
entitled,  to  secure  their  advances  to  him. 


On  the  10th  of  April  1840,  a  fiat  issued 
against  the  bankrupt,  at  which  time  he  was 
indebted  to  the  bank  in  the  sum  of  SSSl. 
The  pedtion  prayed,  that  the  bank  might 
be  declared  equitable  mortgagees  of  the 
two- thirds  of  ~Uie  premises ;  that  the  pro- 
perty might  be  sold,  and  the  proceeds  ap- 
plied in  payment  of  their  debt,  and,  if  not 
sufficient,  then  for  leave  to  prove  for  the 
difference.  At  the  date  of  the  deposit,  the 
property  was  vested  in  the  bankrupt  in  the 
following  manner: — As  to  one-third  he 
was  absolutely  entitled  under  his  fisilher's 
will,  which  will  gave  him  one-third,  his 
brother  O.  L.  Boden,  another  third,  and 
his  sister  the  remaining  third,  as  tenants 
in  common.  O.  L.  Boden,  the  bankrupt's 
brother,  died  intestate  in  the  mondi  of 
January  18d8,  leaving  the  bankrupt  his 
heir-at-law,  and  as  such  he  became  entitled 
to  the  second  and  third.  The  bankrupt 
took  out  letters  of  administration  to  his 
brother,  in  the  month  of  April  1 838,  and 
got  in  all  the  personal  estate  of  the  intes- 
tate, and  applied  it  and  108^.  of  his  own 
money  in  payment  of  his  debts,  his  bro- 
ther's personal  estate  ultimately  proving 
deficient  by  the  amount  of  S$\l,  9s,  6d. 
The  buikrupt  being  so  circumstanced,  and 
supposing  that  he  was  fully  able  to  pay,  not 
only  his  own  debts,  but  also  his  brodier's, 
deposited  the  title-deeds  with  the  bank 
as  before  stated. 

The  question  was,  whether  the  simple 
contract  creditors  of  O.  L.  Boden,  deceased, 
and  the  assignees  of  the  bankrupt,  in  re- 
spect of  the  108/.  6s.  2d.  so  paid  out  of  the 
bankrupt's  estate,  were  entitled  to  the  pro- 
ceeds of  his  one-third,  or  idiether  the  bank 
were  entitled  by  virtue  of  their  equitable 
lien. 

Mr.  Swanston,  for  the  petitioner. — ^The 
bank  has  clearly  a  lien  upon  these  two 
thirds,  and  it  would  be  equally  clear,  that 
had  the  brother's  creditors  a  lien  also, 
their  lien  being  prior  would  defeat  the  lien 
of  the  bank ;  but  the  creditors  have  no  lien 
here. 

Mr.  j^nderdon,  for  the  assignees. — ^The 
creditors  of  the  dead  brother  are  entided 
to  be  paid  their  debts  out  of  the  proceeds 
of  his  one-third,  and  the  assignees  are  en- 
titled in  the  first  instance  to  be  refunded 
out  of  the  proceeds,  the  sum  of  1 08/.  Ss.  ftd., 
which  the  bankrupt  paid  to  his  brother's 
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creditors  out  of  his  own  monies.  The 
effect  of  Sir  Samuel  Romilly's  Act  was,  to 
create  a  charge  upon  real  property  for 
simple  contract  creditors,  and  that  the 
personal  estate  proving  insufficient,  the 
real  estate  should  be  administered  in  a  due 
course  of  administration.  Specialty  credi* 
tors  are  given  the  preference,  but  then, 
simple  contract  creditors  are  placed  in  the 
same  position  as  specialty  creditors  were 
placed  in  before  the  act.  It  cannot  be 
doubted  that,  whoever  takes  even  an  ab- 
solute conveyance  from  an  heir  is  bound 
to  inquire  whether  the  debts  of  the  intestate 
are  paid  or  not.  Then  the  simple  question 
here  is,  shall  an  equitable  mortgagee  be  in 
a  better  position  than  an  actual  purchaser 
for  valuable  consideration — Ex  parie  Big' 
nold(l). 

Mr,  Younge  appeared  for  the  creditors 
of  the  bankrupt's  deceased  brother,  but  had 
not  been  served  with  the  petition. 

Mr.  Swemstonj  in  reply. — ^The  only  ques- 
tion is,  as  to  the  simple  contract  creditors 
of  the  brother.  Unless  they  have  some 
lien  upon  the  estate,  they  can  have  no  title 
against  the  equitable  lien  of  the  bank.  The 
question  is  precisely  the  same  now  between 
Uie  simple  contract  creditors,  as  before  the 
statute  it  would  have  been  with  the  specialty 
creditors :  but  they  had  no  lien ;  then  how 
can  the  simple  contract  creditors  be  said  to 
have  a  lien  upon  this  property  ?  A  debt  is 
only  chargeable  upon  the  land  in  the  hands 
of  the  heir  or  devisee ;  but  when  the  heir  or 
devisee  parts  with  the  property,  it  does 
not  continue  to  be  chargeable  in  ^e  hands 
of  a  purchaser. 

Jan.  29. — Sir  J.  Cross. — The  only 
doubt  I  had  in  this  case  was,  whether  what 
Mr.  Swanston  stated  to  be  the  law,  was  so, 
namely,  that  though  a  simple  contract  debt 
is  chargeable  on  9ie  land  in  the  hands  of 
the  heir,  yet  that  it  was  not  chargeable  upon 
the  land  in  the  hands  of  a  purchaser  from 
the  heir  or  devisee.  I  was  not  prepared 
to  go  this  length  when  the  case  was  argued, 
but  now  I  have  no  doubt  upon  the  subject. 
I  6nd  that  in  the  case  of  Forrester  v.  Lord 
Leigh {2)i  Lord  Hardwicke  said,  "There  is 
a  difference  as  to  the  bond  debt.     A  mere 

(1)  1  Dea.  515;   t.  o.  6  Law  J.  Rep.  (n.s.) 
Bankr.  16. 
(f )  Amb.  174. 
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Specialty  debt  is  no  lien  on  land  in  the 
hands  of  the  obligor,  his  heir  or  devisee. 
A  mortgage  is  a  lien,  and  an  estate  in  the 
land.  By  devise  of  land  mortgaged,  no- 
thing passes  in  point  of  law,  but  the  equity 
of  redemption,  if  it  is  a  pnortgage  in  fee ; 
if  for  years,  the  reversion  and  equity  of 
redemption  passes."  And  by  the  act  o£ 
William  and  Mary,  it  was  provided,  that  a 
creditor  might  maintain  an  action  against  the 
heir  and  devisee  jointly.  And  if  the  heir 
alien  the  estate,  he  shall  be  liable  to  the 
value  of  the  lands  sold,  and  also  the  devisee 
shall  be  liable,  though  he  alien  the  land 
before  the  action  brought ;  clearly  shewing 
that  the  creditors  can  only  charge  the  de- 
visee in  respect  of  the  land.  It  appears  to 
me,  that  the  petitioner's  charge  is  as  well 
upon  the  brother's  one-third  as  upon  the 
bankrupt's  own,  and  that  therefore  the 
bank  is  entitled  to  both  the  thirds,  notwith- 
standing any  claim  made  by  the  creditors 
of  the  deceased  brother,  who  may,  in  the 
event  of  the  property  more  than  satisfying 
the  debt  due  to  the  bank,  be  entitled  to  b^ 
paid  thereout. 

Ordered  as  prayed. 


1841. 
Jan.  H,  14,  16,  20 


.} 


Ex  parte  budd  re 

BUDD. 


Act  of  Bankruptcy— I  ^  2  Vict.  c.  110. 
s.  S— Affidavit  of  Debt. 

Where  from  various  arrangements  to  which 
a  creditor  is  privy y  the  twenty-one  days  al- 
lowed for  securing  a  debt  under  1^2  Vict. 
c.  110.  s,  8,  has  been  allowed  to  expire,  he 
will  not  be  allowed  to  found  an  act  of  bank- 
ruptcy upon  such  default,  especially  where 
the  Court  believes  that  the  i^Sdavit  of  debt 
was  originally  fled  for  other  purposes  than 
that  of  proceeding  to  bankruptcy. 

This  was  the  petition  of  the  bankrupt, 
a  commission  agent  for  the  sale  of  metals, 
at  Liverpool,  who  had  formed  a  partner- 
ship with  a  Mr.  Cooper  Ewbank,  the  terms 
of  which  had  been  negotiated  by  his  uncle, 
Mr.  Henry  Ewbank,  who  appeared  to 
have  supplied  the  capital  of  2,000/.  for  his 
nephew.  About  the  end  of  the  year  1836, 
the  partnership  extended  their  business  to 
the  manufacturing  of  zinc,  and  took  pre- 

D 


18 


COURT  OF  BANKRUPTCY:  1841. 


raises  at  Acton  for  carrying  on  the  manu- 
facture, which,  during  the  absence  of  the 
petitioner,  H.  and  G.  Ewbank  purchased 
for  the  sum  of  1,200/.,  and  paid  the  vendor 
1,200/.,  which  they  borrowed  from  Dr. 
Christopher  Cooper,  another  uncle  of  Coo- 
per Ewbank,  his  partner.  The  petitioner  at 
first  objected  to  the  purchase,  but  ultimate- 
ly confirmed  it,  and  the  partners  gave  their 
joint  bond  to  Dr.  C.  Cooper.  The  firm 
of  Budd  &  Ewbank  occasionally  required 
a  larger  capital  than  the  one  advanced, 
and  occasionally  drew  upon  the  firm  of 
Ewbank  &  Cordes.  It  appeared  that  seve- 
ral negotiations  were  entered  into  between 
H.  Ewbank  and  the  petitioner,  which 
ended  in  Cooper  Ewbank  being  admitted 
into  a  half  share  of  the  profits  of  the  part- 
nership, H.  Ewbank,  the  uncle,  advancing 
4,000/.  to  make  up  his  nephew's  share 
of  the  capital.  In  1840,  various  dis- 
putes arose  between  H.  and  C.  Ewbank 
and  the  petitioner,  and  it  was  agreed  that 
a  dissolution  of  partnership  should  take 
place,  but  the  terms  were  not  agreed  upon ; 
and  the  petition  alleged  that  U.  Ewbank, 
for  the  purpose  of  enabling  him  to  com- 
mand a  dissolution  of  partnership,  made  a 
demand  for  a  sum  of  5,000/.  advanced, 
without  considering  the  4,000/.  advanced 
to  Cooper  Ewbank,  his  nephew,  as  a  sepa- 
rate debt  of  his.  Tiiis  the  petitioner  re- 
sisted, but,  under  a  threat  of  bankruptcy, 
was  induced  to  sign  an  undertaking,  not 
to  make  any  payments  except  those  stipu- 
lated, and  for  the  necessary  expenses  of 
the  business.  Several  letters  were  sent 
by  Henry  Ewbank,  urging  a  dissolution 
of  the  partnership,  and  threatening  to 
make  the  petitioner  a  bankrupt,  in  Case  of 
non-compliance,  and  tlie  affidavit  of  debt 
was  filed  and  served  upon  the  petitioner, 
and  on  the  same  day  Henry  Ewbank  re- 
newed his  proposals  for  a  dissolution ; 
and  an  agreement  was  entered  into  between 
the  parties,  which  went  off,  and  the  fiat 
was  issued  the  11th  of  September.  The 
affidavits  were  very  long,  and  are  referred 
to  in  the  judgment  of  Sir  J.  Cross.  The 
petition  prayed  a  supersedeas  imd  assign- 
ment of  the  bond. 

Mr.  Swamton  and  Mr.  Rolt^  for  the 
petitioner.  —  There  is  no  act  of  bank- 
ruptcy to  support  this  fiat.     Both  debtor 


and  creditor  entered  into  an  agreement  for 
the  satisfaction  of  this  debt.  Both  parties 
gave  instructions  to  the  solicitor  to  prepare 
the  deed.  Then  an  agreement  having 
been  once  entered  into,  and  being  termi- 
nated, the  matter  cannot  be  left  as  if  there 
had  been  no  agreement.  After  the  expi- 
ration of  the  twenty-one  days,  the  creditors 
treated  the  agreement  as  one  still  to  be 
carried  out  by  the  deed.  This  agreement, 
therefore,  must  be  looked  upon  as  a  satis- 
faction of  the  debt.  For  it  is  not  neces- 
sary that  in  every  case  there  should  be  a 
legal  security  for  the  debt.  An  agreement 
to  give  a  security  may  be  a  security  to  the 
satisfaction  of  the  debtor.  But  supposing 
the  debt  not  to  have  been  secured  as  the 
statute  requires,  still  the  creditor,  who 
has  acquiesced  in  the  arrangement,  and 
been  privy  to  the  delay,  cannot  take  ad- 
vantage of  it,  as  an  act  of  bankruptcy.  In 
Ex  parte  iBronm{l\  this  Court  was  of 
opinion  that  the  party  could  not  take  ad- 
vantage of  the  statute,  he  having  acquiesced 
in  an  arrangement.  That  case  is,  in  every 
essential  point,  identical  with  this.  See 
also  Attwood  v.  Banks  (2),  for  the  remarks 
of  the  Master  of  the  Rolls.  It  is  perfectly 
clear  that  this  affidavit  was  filed  for  no 
other  purpose  than  compelling  the  peti- 
tioner to  dissolve  partnership,  and  relin- 
quish the  zinc  trade  to  the  petitioning 
creditor's  nephew. 

Mr,  Bethell  and  Mr.  Anderdon^  for  the 
respondents. — Three  points  arise  in  this 
case.  First,  is  there  an  act  of  bankruptcy  ? 
Secondly,  has  the  petitioning  creditor  done 
anything  to  prevent  him  taking  advantage 
of  the  statute  ?  Thirdly,  was  the  fiat  sued 
out  for  any  other  than  a  proper  object? 
Now,  as  to  the  first  point,  the  8th  section 
of  1  &  2  Vict.  c.  110.  directs  that  the 
debtor  shall  give  security  for  his  debt  to 
the  satisfaction  of  the  creditor  ;  and  that  if 
he  fail  to  do  so  within  the  twenty-one  days, 
that  will  be  an  act  of  bankruptcy.  Can  it 
be  said  then  that  this  debt  was  satisfied, 
or  that  security  was  given,  within  the  mean- 
ing of  the  statute  ?  as  it  is  perfectly  clear 
that  it  was  not  until  the  14th  of  August  that 
James  Ewbank  knew  anything  of  the  mat- 

(1)  1  Mont.&  Ch.  177. 

(tf)  t  Ueav.  19;^;  t.  c.  9  Law  J.  Rep.  (n.s.) 
Chanc.  99. 
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ter.  If  the  Court  think  there  was  a  valid 
agreement,  it  is  conceded  there  will  be  no 
act  of  bankruptcy.  But  an  agreement  must 
be  mutual.  Now,  would  Mr.  Budd,  at  the 
expiration  of  the  twenty-one  days,  have 
been  in  such  a  situation  as  to  have  been 
able  to  have  filed  a  bill  in  equity  on  the 
18th  of  August,  to  have  compelled  Mr. 
Ewbank  to  have  signed  the  deed  ?  The  con- 
tract on  the  part  of  Mr.  Budd  was,  that 
he  was  to  obtain  his  brother's  consent. 
He  must  have  alleged  that  his  brother 
had  assented  to  the  deed  ;  also,  that  the 
other  party  had  assented :  and  this  alle- 
gation he  could  not  have  made,  for  the 
agreement  on  the  part  of  the  brother  was 
not  completed  until  after  the  twenty-first 
day.  M'hat  would  have  been  the  answer? 
'  You  have  let  all  the  time  pass,  and 
you  have  not  obtained  the  consent  which 
you  have  unciertaken  to  do,  and  which  we 
could  never  have  any  other  means  of  ascer- 
taining than  from  the  bankrupt,  whether 
the  terms  had  been  complied  with.'  Can 
it  be  said  that,  this  was  such  an  agree- 
ment as  secured  the  debt  according  to 
the  meaning  of  the  statute?  This  state  of 
things  will  shew  the  Court  how  very  neces- 
sary it  is  to  draw  the  distinction  between 
the  meaning  of  treaty  negotiation  and  agree- 
ment ;  for  if  every  negotiation  is  to  be  con- 
sidered an  agreement,  it  will  defeat  en- 
tirely the  intention  of  the  legislature,  on  the 
score  of  humanity,  of  allowing  the  debtor 
and  creditor  time  for  coming  to  an  arrange- 
ment within  the  twenty-one  days;  for  if 
these  things  were  held  to  be  an  agreement, 
who  would  even  venture  to  hold  any  inter- 
course with  a  debtor  against  whom  he  had 
filed  an  affidavit? 

[Sir  J.  Cross. — Put  it  this  way,  *  I  expect 
a  cargo  to  arrive  in  the  course  of  a  few 
weeks ;  I  will  assign  you  my  interest  in 
that,'  will  not  that  be  satisfaction,  although 
not  executed  ?] 

Yes,  that  would  be,  but  here  there  is  no 
such  agreement.  In  the  case  of  Ex  parte 
Brown,  there  was  a  withdrawal  of  the  de- 
mand ;  but  here  there  is  no  withdrawal  of 
the  demand  during  any  period  of  the  time. 
Suppose  a  creditor  files  his  affidavit,  and 
meets  his  debtor,  who  says,  *  I  will  give  you 
a  mortgage  on  my  property  worth  10,000/.' 
and  the  creditor  agrees  to  accept  it,  but 


does  not  get  the  mortgage,  surely  the  agree- 
ment is  not  a  security.  Suppose,  if  instead 
of  offering  a  mortgage  upon  his  own  estate, 
he  offered  one  upon  the  estate  of  A  B, 
what  situation  would  the  creditor  be  in  at 
the  end  of  twenty-one  days?  The  legal 
remedy  by  fiat  is  lost,  and  he  is  driven  to 
a  suit  in  equity.  In  this  case,  the  bank- 
rupt pretended  to  be  authorized  to  act  for 
parties  for  whom  he  was  not  authorized, 
and  it  was  not  until  after  the  expiration  of 
the  time,  that  it  was  ascertained  he  was  not 
authorized  by  the  parties.  Mr.  Watson's 
letter  demands  the  completion  of  the  deed, 
&c.  within  the  twenty-one  days,  and  what 
is  his  admission  after  the  time  is  expired, 
"  Your  notice,  which  you  have  refused 
to  withdraw,  has  deprived  me  of  the  op- 
portunity of  raising  the  money."  Here 
is  an  acknowledgment  of  refusing  to  with- 
draw the  notice.  It  may  be  confidently 
anticipated,  that  the  Court  will  hold  that 
there  was  nothing  during  the  twenty-one 
days,  which  rendered  Mr.  Ewbank  in  equity 
disqualified  to  prosecute  his  fiat.  There 
are  two  letters  of  the  6th  and  7th  of  Sep- 
tember, where  he  expresses  in  the  most 
frank  manner  that  an  act  of  bankruptcy 
had  been  committed,  and  where  no 
shadow  of  complaint  is  made.  But  there 
is  another  circumstance,  which  evidently 
shews  fraud  on  the  part  of  the  bankrupt, 
and  which  opened  Mr.  Ewbank's  eyes, 
and  made  him  suspicious.  By  the  deed,  the 
mill  and  all  the  fixtures  were  to  have  been 
assigned  to  Ewbank,  but  Budd  had  wished 
to  keep  the  rollers,  which  were  stated  to  be 
worth  only  about  150/.,  whereas,  after- 
wards, Mr.  Budd  proposed  to  assign  these 
pillars  and  rollers  for  500/!  Here  was 
certainly  a  misrepresentation  as  respected 
the  value  of  the  machinery.  It  is  there- 
fore contended,  that  the  petitioning  credi- 
tor has  only  done  that  which  he  had  a 
perfect  right  to  do,  issued  a  fiat  against  a 
firm  which  was  notoriously  insolvent;  and 
no  possible  good  can  arise  from  a  super- 
sedeas of  this  fiat 

Jan.  20. — Sir  J.  Cross. — In  this  case  an 
affidavit  of  a  debt  of  5,500/.  has  been  filed, 
and  a  demand  made  of  immediate  payment, 
pursuant  to  the  late  act  for  abolishing 
arrest ;  and  the  petitioner  has  been  declared 
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bankrupt,  for  not  paying  the  debt  within 
twenty-one  days,  as  the  act  requires.  On 
the  part  of  the  petitioner  it  is  contended, 
first,  that  the  debt  in  question  was  greatly 
overcharged  ;  secondly,  that  the  debt  was 
secured  to  the  satisfaction  of  the  creditor, 
as  the  act  directs,  within  twenty-one  days; 
thirdly,  that  the  creditor  consented  to  post- 
pone the  payment  beyond  the  twenty-one 
days ;  fourthly,  that  the  fiat  was  sued  out 
for  other  purposes  than  those  by  law 
intended.  I  find  the  first  two  of  these 
objections  involved  in  a  mass  of  conflicting 
testimony,  and  I  shall  therefore  confine 
my  observations  to  the  two  latter,  about 
which  there  is  no  contradictory  evidence : 
all  the  facts  relating  to  them  being  dis- 
tinctly admitted  on  both  sides,  they  lie  in 
a  narrow  compass.  I  have  therefore  only 
to  consider,  whether  the  payment  was 
postponed  with  the  consent  of  the  creditor, 
and  whether  the  fiat  was  sued  out  for 
purposes  for  which  the  law  does  not  intend 
it.  The  debt  in  question  was  a  joint  debt, 
owing  by  tlie  petitioner  Budd  and  his 
partner  Cooper  Ewbank  to  Henry  Ewbank 
and  his  partner  Cordes;  and  the  same  no- 
tice and  demand  was  served  upon  both 
joint  debtors,  on  the  28th  of  July,  and  the 
twenty-one  days  expired  on  the  18th  of 
August.  As  soon  as  their  demand  of  prompt 
payment  was  made,  the  parties  proceeded 
to  negotiate  for  a  compromise  of  the  debt, 
and  for  other  purposes;  and  it  appears, 
that  about  the  same  time,  and  in  further- 
ance of  such  negotiation,  the  respondents 
Henry  Ewbank  and  John  Budd  delivered 
their  mutual  proposals,  in  writing,  to  Mr. 
Watson  the  solicitor,  with  instructions  from 
Henry  Ewbank  to  prepare  a  deed  in  con- 
formity thereto ;  and  the  latter,  in  his  affi- 
davit, states,  **  that  in  pursuance  of  these 
arrangements  tlie  draft  of  a  deed  was  pre- 
pared by  Mr.  Watson,  as  the  solicitor  for 
Ewbank  and  Cordes,  and  also  for  his 
nephew  Cooper  Ewbank,  and  by  Mr. 
Bevan,  as  solicitor  for  John  Budd."  The 
nephew  took  no  part  in  the  arrangements, 
but  lefl  everything  to  his  uncle,  who  had 
originally  placed  him  in  the  partnership, 
and  lent  money  thereto  for  carrying  it  on, 
and  the  avowed  object  of  his  uncle  then 
was,  not  to  enforce  the  prompt  payment 
of  the  debt,  which   would  have  entirely 


defeated  his  intent,  bat  to  withdraw  his 
nephew  from  the  partnership,  to  hberate 
him  from  the  partnership  debts,  and  to 
enable  him  to  continue  alone  in  the  sine 
trade,  then  carried  on  in  partnership  with 
John  Budd.     After  having  so  given  Mr* 
Watson  full  authority  to  conclude  the  ne- 
gotiation in  due  form  of  law,  Henry  Ewbank 
leh  Liverpool  and  returned  to  Londoo, 
and  Mr.  Watson  says,  that  about  the  end 
of  July,  or  early  in  August,  he  accordingly 
prepared  the  draft  of  a  deed,  the  terms  of 
which  were  finally  settled  between  him  and 
Mr.  Bevan ;  and  that  on  the  ISth  of  August 
he,  Watson,  caused  the  deed  to  be  en- 
grossed.   So  that  it  is  clear  that  the  terms 
on  which  the  debt  in  question  was  to  be 
satisfied,   were    completely  agreed  upon 
nearly  a  whole  week  before  the  expiration 
of  the  twenty-one  days,  and  nothing  then 
remained  but  the  formal  execution  of  the 
deed  by  the  several  parties  thereto,  being 
seven  in  number*    That  deed  provides  for 
the   conveyance  of  the  mill,  machinery, 
utensils,  and  dwelling-house  and  premises 
at  Acton,  where  the  zinc  trade  was  carried 
on,  to  Henry  Ewbank,  "  in  full  satisfac- 
tion*' of  the  debt  in  question.    And  the 
deed  further  provides  for  the  dissolution 
of  the  partnership,  and    for  giving  the 
nephew  the  exclusive  right  of  possession 
of  those  premises  from  the  3rd  of  August, 
and  certain  creditors  of  the  partnership 
thereby  agree  to  release  the  nephew,  and 
to  accept  in  his  place  the  brother  of  John 
Budd,  as  a  guarantee  for  the  payment  of 
their  debts,  and  the  brother  covenants  for 
the   payment  of  them.     When  the  deed 
was  engrossed,  the  parties  being  so  nume- 
rous, and  dispersed  in  various  places,  it 
was  not  found  practicable  to  obtain  their 
signatures  within  the  few  days  that  re- 
mained of  the  twenty- one:  nevertheless  it 
was  shortly  afterwards  duly  executed  by 
John  Budd  and  his  brother,  and  the  se- 
veral creditors  parties  thereto ;  and  then 
Watson,  on  the  27th  of  August,  transmitted 
the  deed  to  Henry  Ewbank  for  his  signa- 
ture, but  he,  however,  instead  of  executing 
it,  sent,  on  the  next  day,  a  letter  to  Mr. 
Watson,  saying,  "  1  received  yours,  with 
the  deed,  but  before  I  sign  it,  I  must  have 
my  requisition  complied  with  ;**  and  he 
then   goes  on   to  insist  on  tlie  previous 
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delivery  of  various  articles  conveyed  to 
him  by  the  deed,  and  further  insbting,  that 
**  the  sine  trade  should  be  entirely  relin- 
quished to  his  nephew.*'  The  meaning  of 
which  last  expression  he  more  fully  ex- 
plains by  his  affidavit  in  these  terms : — 
*'  It  formed  a  very  material  consideration 
in  the  view  of  this  deponent,  m  acceding  to 
an  arrangement  whereby  he  gave  up  a  very 
large  deU^  that  he  should  thereby  secure 
to  Cooper,  his  nephew,  the  exclusive  benefit 
of  the  zinc  trade  free  from  the  future 
competition  of  John  Budd."  So  that  far 
from  then  repudiating  the  deed  as  exe- 
cuted afUr  an  act  of  bankruptcy,  and 
therefore  void,  he  signifies  an  intention  to 
sign  it,  and  he  insists  upon  the  entire  per- 
formance of  its  stipulations,  and  also  upon 
a  new  concession  in  restraint  of  the  future 
trading  of  the  petitioner,  not  included  in 
the  deed,  nor  in  -the  written  proposals 
handed  to  Mr.  Watson  before  the  deed 
was  drawn.  Afterwards  various  discussions 
took  place  between  the  parties,  which  do 
not  appear  to  me  at  all  material  to  the 
questions  under  consideration ;  and  on  the 
11th  of  September,  the  fiat  against  the 
petitioner  alone  was  sued  out  by  Henry 
Ewbank,  who  seems  to  have  thought  that 
it  was  entirely  in  his  option  whether  or 
not  the  petitioner  and  his  partner,  or  either 
of  them,  was  to  be  deemed  bankrupt  on 
the  twen^-second  day,  according  to  the 
statute,  and  also  whether  the  fiat  should 
be  prosecuted  at  all ;  and  the  petitioner 
himself  seems  to  have  thought  so  too,  until 
be  was  better  advised,  insomuch  that  se- 
veral days  afler  the  fiat  was  issued,  the 
solicitor  for  Henry  Ewbank,  as  it  is  alleged 
in  the  petition,  and  not  denied,  called  upon 
John  budd  to  make  another,  and  what  he 
called  a  final  proposition,  and  produced  a 
letter  from  the  petitioning  creditor,  to  the 
effect  that  the  proposal  the  solicitor  was 
then  instructed  to  make,  was  the  only 
alternative  to  keep  the  petitioner  from  the 
Gazette,  and  that  was,  that  his  brother 
should  pay  Henry  Ewbank  400/.,  and  that 
the  petitioner  should  undertake  not  to 
enter  into  the  zinc  trade  again,  and  should 
submit  to  other  terms  therein  mentioned, 
which  he  refused,  but  without  question- 
ing the  right  of  the  petitioning  creditor 
to  carry  his  menace  into  execution.  Under 
these  circumstances,  it  appears  to  me  that 


the  affidavit  of  debt  was  filed,  and  the 
demand  of  immediate  payment  made,  with- 
out any  intent  of  enforcing  it,  for  that 
would  have  been  equally  injurious  to  both 
the  parties ;  hut  it  was  done  for  the  pur- 
pose of  effecting  a  dissolution  of  the  part- 
nership, upon  terms  more  advantageous  to 
the  one  than  to  the  other,  and  which  was, 
indeed,  the  effect  of  the  subsequent  nego- 
tiations. Be  that,  however,  as  it  may,  I  find 
that  as  a  party  to  the  treaty,  the  petitioning 
creditor  was  pnvy  and  consenting  to  the 
suspension  of  the  payment  beyond  twenty- 
one  days,  which  he  has  since  set  up  as  an 
act  of  bankruptcy,  an  act  of  which,  I 
think,  he  has  no  right  to  complain,  and  of 
which  he  cannot  legally  avail  himself;  and  I 
consider  that,  for  this  reason  alone,  the 
fiat  cannot  be  supported.  And  I  moreover 
find,  from  the  facts  I  have  mentioned, 
and  other  undisputed  facts  before  me,  that 
this  fiat  was  ultimately  sued  out  by  the 
petitioning  creditor,  in  order  to  evade  the 
execution  of  the  deed,  to  effect  an  uncon- 
ditional dissolution  of  the  partnership,  and 
to  disable  the  petitioner  from  carrying  on 
the  zinc  trade  in  future,  in  competition 
with  his  partner,  which  he  could  never  do 
as  long  as  the  petitioning  creditor  should 
think  fit  to  wimhold  his  certificate.  Be- 
sides, I  think  this  course  of  proceeding 
was  unjust,  and  contrary  to  good  fiuth 
towards  all  the  other  parties  who  have 
executed  the  deed,  and  has  involved  their 
rights  and  interests  in  great  uncertainty 
and  confusion  while  the  fiat  remains  in 
force.  If  the  petitioner  was  to  be  deemed 
a  bankrupt  for  not  paying  the  debt  within 
twenty- one  days,  so  also  was  his  partner ; 
and  I  conceive  it  was  the  duty  of  the 
petitioning  creditor,  in  that  case,  to  sue 
out  a  joint  fiat,  and  not  a  separate  one, 
which  by  law  entitles  him  alone  to  take 
any  benefit  firom  the  separate  estate  of  the 
petitioner,  to  the  exclusion  of  the  other 
joint  creditor,  until  his  own  debt  is  paid  in 
full.  I  consider  therefore  that  the  peti- 
tioner has  clearly  established  two  at  least 
of  his  objections  to  the  fiat,  and  that  it  is 
my  duty  to  declare  that  it  must  be  super- 
seded, with  costs  against  the  petitioning 
creditor,  as  prayed  by  this  petition. 
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C  Ex  parte  A.  m.  linden  and  an- 

1841.     ^      OTHER  in  re  Robert  baker 

Jan.  13.  ^      and  joun   barley,  bank- 

V,       RUPTS. 

Equitable  Mortgage, 

A  testator  devised  certain  huildins  land 
to  trustees  for  sale^  and  declared  ^Uhat  they 
might  make  such  agreements  with  the  pur^ 
chasers  thereof,  as  to  the  forbearance  of 
payment  of  the  purchase' money,  and  to  ad- 
vance such  sums  for  the  purpose  of  assisting 
the  purchasers,  in  building  or  otherwise,  in 
the  manner  he  had  been  accustomed  to  do.*' 
The  testator  was  in  the  habit  of  allowing  the 
purchase-money  to  remain  secured  upon  the 
land ;  and  also  subsequent  advances  made  by 
him  to  assist  the  purchasers  in  building ;  and 
had  dealt  with  the  bankrupts  upon  this  system. 
After  the  testator's  death,  the  bankrupts 
purchase  a  piece  of  land  from  the  trustees, 
leaving  the  purchase^money  secured  upon 
the  premises ;  subsequently  the  trustees  ad- 
vanced 600/.  to  them  for  building,  but  took 
no  security  for  it: — Held,  upon  the  bank- 
ruptcy of  the  purchasers,  that  the  trustees 
were  equitable  mortgagees,  as  well  for  the 
advances  as  for  the  purchase'money. 

This  was  the  petition  of  Anna  Maria 
Linden  and  Thomas  Rickson  Burden,  the 
executrix  and  executor  of  one  James  Lin- 
den ;  and  it  stated,  that  in  and  previously 
to  the  year  1827,  the  said  James  Linden 
being  seised  of  a  certain  piece  of  freehold 
land,  and  being  in  the  habit  of  selling  (to 
builders)  portions  of  it,  in  plots,  for  build- 
ing, and  of  advancing  money  to  the  pur- 
chasers, to  enable  them  to  build  houses 
thereon,  such  advances  being  lent  upon 
the  security  of  the  land,  and  the  erections 
to  be  made  thereon,  entered  into  an  agree- 
ment in  writing  with  the  said  bankrupts, 
to  sell  and  convey  a  portion  of  the  building 
land  to  them,  for  the  sum  of  160/. ;  and  it 
was  agreed  between  the  parties,  that  the 
bankrupts  should  pay  8/.  in  advance  yearly, 
until  the  completion  of  the  purchase,  being 
at  the  rate  of  5L  per  cent,  on  the  purchase- 
money  ; — that  the  vendor  subsequently, 
and  in  accordance  with  his  usual  practice, 
made  certain  pecuniary  advances  to  the 
bankrupts,  to  enable  them  to  build  on  the 
piece  of  land,  such  advances  being  made 
upon   the   security   of  the  land  and  the 


buildings  thereon ;  and  on  tlie  27th  of 
November  1828,  the  said  Robert  Baker, 
on  behalf  of  himself  and  Harley,  signed 
the  following  memorandum  : — 

**  James  Linden  has  rendered  us  an  ac- 
count, which  we  acknowledge  to  be  just 
and  right,  amounting  to  606/.  7s.,  and  that 
the  same  is  a  charge  upon  the  land,  agreed 
to  be  bought  by  us,  and  the  buildings  we 
have  erected  thereon;  the  interest  to  be 
paid  quarterly,  or  carried  forward  as  prin- 
cipal money  as  heretofore." 

That  on  the  Ist  of  March  1829,  the  said 
James  Linden  entered  into  a  similar  agree- 
ment with  the  bankrupts,  for  the  sale  of 
three  other  lots  of  the  said  building  land, 
for  the  sum  of  320/. ; — that  the  said  James 
Linden,  by  his  will,  dated  the  17tb  of 
February  1829,  *'gave,  devised,  and  be- 
queathed all  his  real  and  personal  estate  to 
the  petitioners,  their  heirs,  executors,  ad- 
ministrators, and  assigns,**  upon  trust  for 
sale,  at  such  times  as  they  should  think 
proper;  '*and  he  declared,  that  his  said 
trustees  and  the  survivor  of  them,  &c. 
shpuld  have  full  power  to  make  such  agree- 
ments with  the  purchasers  thereof,  as  to 
the  forbearance  of  payment  of  the  pur- 
chase-money, and  to  advance  out  of  the 
monies  belonging  to  his  estate,  such  sums 
for  the  purpose  of  assisting  the  purchasers 
of  the  said  land  in  building  or  otherwise 
in  the  manner  he  had  been  accustomed  to 
do,  as  to  them  the  said  trustees  or  trustee 
for  the  time  being  might  seem  expedient ;" 
— that  the  testator  departed  this  life  in  the 
month  of  April  1839; — that  on  the  25th 
of  December  1 839,  the  petitioners,  in  pur- 
suance of  the  trusts  of  the  will,  entered 
into  a  written  agreement  with  the  bank- 
rupts, for  the  sale  to  them  of  another  por- 
tion of  the  testator*s  said  building  land, 
for  the  sum  of  75/.,  the  bankrupt  agree- 
ing to  pay  interest  at  5/.  per  cent.,  until 
the  purchase  should  be  completed ; — that 
the  petitioners  as  such  trustees,  and  under 
the  authority  of  the  said  testator's  will* 
advanced  to  the  said  bankrupts  sums 
amounting  to  600/.,  to  enable  them  to 
build  on  the  land  so  sold  by  them,  tfpon  the 
mutual  understanding  that  the  said  advw»eeM 
were  to  be  a  charge  upon  the  said  lamd  so 
purchased  as  agreed,  and  on  the  houses  amd 
pretnises  so  to  be  erected  and  bmli  ikereom; — 
that  a  fiat  had  issued  against  the  bank- 
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rupts,  under  which  they  were  duly  de- 
clared bankrupt.  The  petitioners  then 
prayed  that  they  might  be  declared  eauit- 
able  mortgagees  of  the  said  parcels  of  land 
so  contracted  to  be  sold,  and  the  buildings 
erected  thereon,  not  only  in  respect  of  the 
said  purchase-monies,  but  also  in  rapecl 
of  the  advances  and  interest  thereon. 

In  a  letter  written  by  the  bankrupt 
Baker,  subsequently  to  his  bankruptcy,  he 
acknowledged  that  all  the  advances  made 
by  the  petitioners  as  such  trustees,  were 
for  the  purpose  of  enabling  the  bankrupts 
to  go  on  with  the  buildings,  and  were 
made  upon  the  understanding  that  the 
bankrupts  had  no  right  to  ask  for  a  con- 
veyance of  the  land  until  the  sums  lent,  as 
well  as  the  price  agreed  to  be  paid  for  the 
land,  was  paid. 

Mr.  Smanston  and  Mr.  Wilbraham,  for 
the  petitioners. — The  bankrupts  having 
purchased  this  land,  (under  the  power  in 
the  will,)  must  have  purchased  it  cognizant 
of  the  trusts  therein  contained ;  and  they 
must  be  presumed  to  have  borrowed  the 
money  which  was  subsequently  advanced 
to  them  by  the  petitioners,  upon  the  only 
terms  that  they,  the  trustees  of  the  will, 
could  advance  it,  namely,  in  the  same  man- 
ner in  which  the  testator  was  in  the  habit 
of  doing,  upon  the  security  of  the  premises. 
It  cannot  be  presumed  tliat  the  parties  in- 
tended to  depart  from  the  mode  in  which 
the  testator  dealt  with  the  petitioners.  It  is 
not  necessary  that  there  should  be  any 
writing,  for  the  purpose  of  creating  a  secu- 
rity— Ex  parte  Langston  (1),  and  slight 
evidence  will  be  sufficient  to  extend  a 
security  to  cover  subsequent  advances— 
Ex  parte  Kensington  {2),  It  is  submitted, 
therefore,  that  there  is  evidence  enough 
to  shew  that  the  advances  were  made  upon 
the  security  of  the  premises,  in  accordance 
with  the  regular  system  that  the  testator 
in  his  lifetime  followed ;  and  that  the 
petitioners  are  equitable  mortgagees,  in 
respect  of  the  advances,  as  well  as  for  the 
purchase-money. 

Mr,  Bacon,  for  the  respondents. — There 
was  no  agreement  entered  into  either  by 
the  testator,  or  his  executors  and  trus- 
tees, by  which  monies  to  be  subsequently 

(1)  17  Vea.  2«7. 
(«>  «  Vea.  &  Bea.79. 


advanced  to  the  purchasers,  were  charged 
upon  the  premises  purchased.  No  doubt 
the  vendor  retains  a  lien  upon  the  premises 
for  the  purchase-money,  or  so  much  as 
remains  unpaid,  but  the  lien  cannot  be 
extended  to  cover  other  sums  not  part  of 
the  purchase-money.  Ex  parte  Langston 
was  not  the  case  of  a  vendor*s  lien, 
but  of  a  previous  equitable  mortgage  by 
deposit,  which,  it  was  held,  would  upon 
slight  evidence  cover  subsequent  advances ; 
but  the  presumption  is  essentially  different 
in  the  two  cases  of  a  vendor's  lien,  and  of 
an  equitable  mortgage.  It  may  be  easily 
presumed,  that  a  security  so  unlimited  as 
a  deposit  of  title-deeds,  was  intended  as  a 
security  for  all  advances,  whether  prior  or 
subsequent  to  the  deposit ;  but  there  is  no 
presumption  that,  because  a  vendor  lends 
money  to  a  purchaser,  it  is  lent  on  the 
security  of  the  premises,  there  being  no 
evidence  of  an  agreement  to  that  effect. 
Even  in  the  case  of  an  actual  mortgage,  an 
express  agreement  is  necessary  to  extend  it 
to  subsequent  advances — Ex  parte  Hooper 
(3).  According  to  the  statement  in  the 
petition,  a  mere  understanding  is  expressed 
to  have  been  entertained  as  to  the  lien  for 
the  subsequent  advances.  But  in  the  case 
of  Ex  parte  Kensington,  Lord  Eldon, 
speaking  of  an  equitable  mortgage,  stated, 
that  an  understanding  alone,  unless  in  a 
fair  sense  amounting  to  an  agreement, 
would  not  do.  This  objection  is  stronger 
in  the  present  case,  from  the  circumstance 
that  the  testator  did  not  consider  a  mere 
understanding  sufficient,  but  he  took  a  me- 
morandum signed  by  the  bankrupts,  ex- 
pressly creating  a  lien  for  the  subsequent 
advances.  The  petitioners,  therefore,  are 
not  entitled  to  extend  their  security  for 
the  purchase-money,  to  cover  the  ad- 
vances made  by  them. 

Mr.  Swanston  was  not  called  on  to 
reply. 

Sir  J.  Cross. — I  cannot  feel  any  doubt 
upon  this  case,  notwithstanding  the  con- 
fidence with  which  Mr.  Bacon  argued  it. 
I  think  he  has  mistaken  the  purpose  of 
the  memorandum  taken  by  the  testator ; 
it  was  not,  as  he  supposed,  a  memoran- 
dum  to  give   a  charge  for   money  lent 

(5)  1  Mer.  7. 
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and  laid  out  upon  die  premises  ;  but 
the  purchaser  gave  a  charge  upon  the  es- 
tate for  the  balanc^of  account  of  monies 
then  due.  Then  the  question  will  simply 
be,  if  a  man  agree  to  sell  his  estate,  and 
both  parties  agree  that  the  vendor  shall 
lay  out  a  sum  of  money  upon  the  improve- 
ment of  it,  will  not  that  sum  be  equally  a 
charge  upon  the  estate  as  the  purchase- 
money  ?  Would  any  court  of  equity  compel 
a  conveyance  of  that  estate  without  oblig- 
ing the  purchaser  to^pay  the  sum  laid  out 
in  improvement,  as  well  as  the  purchase- 
money  ?  I  am,  therefore,  of  opinion,  that 
the  petitioners  are]  entitled  to  what  they 
claim  by  this  petition. 


Ex  parte  blbanor  forster 

re  JOSEPH,  JOHN,  AND 
WILLIAM  FORSTER,  BANK- 
RUPTS. 

Legacy t  Payment  of- — Legacy  payable  on 
Marriage,  ordered  to  be  paid  on  the  Bank" 
ruptcy  of  Party  liable. 

A  tettaAofr,  after  giving  2,000/.  to  hi$ 
daughter,  directed  that  the  should  let  her 
said  legacy  remain,  continue,  and  be  in  the 
hands  of  his  executors  (his  three  sons,)  until 
she  should  marry,  and  he  charged  the  pav" 
ment  of  it  upon  his  real  estate,  which  he  de^ 
vised  to  A»  three  sons;  all  the  three  sons 
died,  having  devised  their  property  to  the 
bankrupts : — Held,  that  the  legacy  was  pay* 
able  now  out  of  the  real  estate,  though  the 
legatee  was  never  married. 

John  Forster,  the  elder,  being  in  part- 
nership with  his  three  sons,  Thomas,  James, 
and  John,  as  cotton-manufacturers,  at  Car- 
lisle, and  being  seised  in  fee  simple  of 
divers  real  estates,  by  his  will,  dated  the 
drd  of  September  1790,  afler  directing  that 
his  debts  should  be  paid, .  gave  and  be- 
queathed unto  his  daughter  Ann  the  sum 
of  2,000/. ;  and  he  also  gave  and  bequeath- 
ed unto  his  daughter  Eleanor  (the  peti- 
tioner,) the  sum  of  2,000/.,  for  securing 
v^ich  two  said  legacies,  and  the  interest 
thereof,  till  the  same  should  be  paid  by  his 
executors,  the  said  testator  charged  the 
same  upon  his  real  estates.  And  the  tes- 
tator thereby  declared  it  to  be  his  will  and 


mind,  and  he  diereby  ordered  and  directed 
that  his  said  two  daughters  **  should  let 
their  said  several  legacies  remain,  continue, 
and  be  in  the  hands  of  his  executors,  at 
interest  at  the  rate  of  4/.  per  cent,  per 
annum,  till  they,  his  said  daughters,  should 
happen  to  marry ;  and  that  then  and  in  such 
case,  and  upon  such  marriage  or  marriages 
taking  place,  the  legacy  or  legacies  be  paid 
upon  such  her  or  their  marriage  or  mar- 
riages, to  her  or  them  by  inst^ments,  at 
the  rate  of  666/.  \Ss.  4d.  by  the  year,  by 
his  said  executors,  they,  his  said  executors, 
contributing  to  the  payment  of  such  l^a- 
cies  equally,  share  and  share  alike." 

The  testator  dien  gave  and  devised  all 
his  real  estates  to  his  three  sons,  subject 
nevertheless,  and  charged  and  chargeable 
for  securing  the  said  two  legacies.  And 
afler  other  bequests  the  testator  gave  all 
the  rest  and  residue  of  his  personid  estate 
to  his  said  three  sons,  and  appointed  them 
his  executors.  The  testator  died  on  the 
1 2th  of  February  1 795,  and  the  two  legacies 
of  2,000/.  remained  in  the  hands  of  the 
executors,  according  to  the  directions  in 
his  will.  All  the  three  sons  of  the  testator 
have  since  died,  and  under  their  respective 
wills  the  bankrupts  became  entitled  to  all 
the  property  comprised  in  the  original 
testator's  will,  subject  to  the  two  legacies 
of  2,000/.,  which  had  not  been  paid  off. 
Ann  has  since  departed  this  life,  never 
having  been  married.  And  on  the  2drd 
of  November  1836,  a  fiat  issued  against 
the  bankrupts,  under  v^ich  they  were 
duly  declared  bankrupt.  The  present 
petition  was  presented  by  the*  testator's 
daughter  Eleanor  Forster,  who  was  still 
unmarried,  for  the  purpose  of  obtaining 
payment  of  the  leeacv  of  2,000/.,  and  of 
having  the  same  raised  and  paid  out  of  the 
real  estates,  comprised  in  the  will  of  the 
testator.  And  it  prayed  a  declaration, 
that  upon  the  true  construction  of  the  will 
of  the  said  testator,  die  petitioner  became 
entitled  from  the  death  of  the  testator,  and 
now  is  entitled,  to  an  absolute  and  unqua- 
lified vested  interest  in  his  said  legacy  of 
2,000/.,  notwithstanding  that  the  petitioner 
was  then  and  still  is  unmarried ;  and  that 
the  same  should  be  paid  out  of  the  pro- 
ceeds of  the  real  estate  of  the  testator. 

Mr.  Swanston  and  Mr.  T.  S.  Clarke,  for 
^e  petitioner. — It  is  clear  from  the  ex- 
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pressions  used  in  the  will,  "  let  the  said 
legacies  remain  in  the  hands  of  his  execu- 
tors," that  the  testator  intended  this  legacy 
to  he  a  vested  interest  in  the  petitioner, 
the  payment  only  to  be  postponed :  he  first 
made  an  immediate  gift  of  the  legacy,  but 
then  he  thought  that  his  sons  might  as  well 
have  the  use  of  it,  they  paying  interest  for 
it  at  a  specified  rate,  the  principal  to  be 
paid  at  the  appointed  time ;  but  though  that 
appointed  time  has  not  arrived,  still,  as  all 
the  brothers  are  dead,  it  is  impossible  for 
the  petitioners  to  allow  her  legacy  to  re- 
main in  their  hands.  The  only  question 
which  the  other  side  can  raise  with  any 
reason  is,  whether  the  petitioner  is  en- 
titled to  anything  more  than  a  present 
investment  of  a  sum  equal  to  the  legacy, 
accompanied  by  a  declaration  that  she  will 
be  entitled  to  the  principal  at  the  proper 
time.  But.  it  is  submitted,  that  the  payment 
was  only  postponed  for  the  purpose  of 
giving  the  sons  of  the  testator  the  use  of 
tiie  money;  and  they  being  dead,  the 
legacy  is  not  to  be  delayed  any  longer. 
It  is  not  necessary  to  cite  cases  to  shew, 
that  where  a  legacy  is  given  absolutely, 
but  the  payment  only  is  postponed,  the 
legacy  will  be  payable  to  die  next-of-kin 
or  legatees  of  the  legatee,  though  the 
legatee  should  die  before  it  was  payable. 

Mr>  Bethell  and  Mr.  Purvis,  contr^. — 
The  question  is,  whether  the  personal  re- 
presentatives of  this  legatee  would,  in  the 
event  of  her  death  before  marriage,  be  en- 
titled to  receive  this  legacy,  or  whether 
it  would  not  sink  into  the  land  for  the 
benefit  of  the  devisee.  The  direction  in 
the  testator*s  will  is  in  substance  this,  that 
the  legacy  should  not  be  raised  until  her 
marriage.  If  the  legatee  was  entitled  to 
have  the  sum  raised,  it  should  have  been 
invested  in  the  names  of  the  executors,  and 
she  would  have  had  the  interest  of  that  in- 
vestment ;  but  that  was  not  what  the  testator 
intended,  for  he  said  that  the  executors 
should  be  personally  liable  to  pay  interest, 
at  the  rate  of  4/.  per  cent.  The  money 
was  plainly  to  remain  in  the  hands  of  the 
executors  until  the  marriage  of  the  legatee ; 
and  upon  that  event  the  testator  points 
put  the  particular  way  in  which  it  is  to  be 
paid — ^by  an  equal  contribution  from  the 
three  sons.  So  far,  all  the  legatee  had  to 
look  to  was,  the  personal  liability  of  the 
Nbw  Series,  X.—Bankr. 


sons.  Then  how  stand  the  real  estates 
affected  ?  The  testator  gives  them  to  his 
three  sons,  the  executors,  and  he  in  effect 
says  to  the  legatees,  if  you  marry  you  shall 
have  2,000/.,  but  to  render  that  more 
secure  I  will  charge  that  sum,  if  it  should 
ever  arise,  upon  my  real  estates.  But  the 
petitioner  asks,  that  whether  she  marry  or 
not,  she  should  be  declared  to  have  a  vest- 
ed interest  in  it.  The  consequence  of  that 
would  be,  that  she  is  entitled  to  present 
payment  of  it,  or  upon  her  death  her  per- 
sonal representatives  would  be  entitled 
to  it.  The  distinction  between  a  legacy 
charged  upon  real  estate,  and  payable 
at  a  future  time,  and  the  same  legacy 
charged  upon  personal  estate,  is,  that  in  the 
first  case,  if  the  legatee  die  before  the 
legacy  became  payable,  it  sinks  into  the  real 
estate;  but  in  the  latter  case  the  legacy 
will  not  sink  into  the  personal  estate,  but 
be  payable  to  the  personal  representatives 
of  the  legatee ;  see  2  Pow.  Dev,  by  Jarman, 
p.  2S5,  and  the  authorities  there  cited.  It  is 
submitted,  first,  that  there  is  no  gifl  of  the 
2,000/.,  but  only  of  an  annuity,  namely, 
the  interest  on  the  2,000/.,  and  upon  her 
marriage  a  personal  liability  upon  the  exe- 
cutors to  pay  2,000/.,  and  upon  that  event 
also,  a  charge  upon  the  real  estate.  If 
that  is  not  the  true  construction,  but  it  is 
a  legacy  of  2,000/.,  then,  it  is  submitted, 
that  as  it  was  charged  upon  the  real  estate, 
and  payable  at  a  future  period,  unless 
the  legatee  should  live  until  that  time,  the 
legacy  must  sink  into  the  real  estate. 

Sir  J.  Gross.  — There  does  not  appear 
to  me  to  be  any  ambiguity  upon  this  will. 
The  testator  had  at  the  time  of  making  it 
three  sons  and  two  daughters.  He  gave  to 
each  of  his  daughters  2,000/.  expressly, 
and  he  then  said,  **  but  I  direct  that  my 
daughters  shall  let  their  said  several 
legacies  remain,  continue,  and  be  in  the 
hands  of  my  executors  until  they  marry.** 
He  then  goes  on  further,  and  aher  having 
given  his  real  estate  in  portions  to  his 
three  sons,  he  makes  them  his  execu- 
tors and  trustees,  and  then  charges  the 
legacies  upon  this  real  estate,  and  di- 
rects the  legacies  to  remain  in  the  hands  of 
his  executors;  and  then  he  directs  in  what 
proportions  his  three  sons  are  to  pay 
those  legacies  by  instalments,  upon  the 
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daughters'  marriage.  I  therefore  under- 
stand the  will  to  be,  that  at  the  death  of 
the  testator,  the  daughters  were  bound  to 
let  their  legacies  remain  in  the  hands  of 
their  brothers  until  they  married.  It  re- 
mained therefore  in  their  hands  up  to  the 
time  of  their  respective  deaths.  But  the 
three  sons  being  all  dead,  the  direction  in  the 
will  of  the  testator,  for  the  daughters  to 
"  let  their  legacies  remain  in  the  hands  of 
the  sons,"  has  become  incapable  of  being 
performed.  The  words  'Met  their  said 
legacies  remain,"  &c.  seem  equivalent  to 
''lend."  I  think  therefore,  that  this  was  a 
vested  legacy,  and  payable  either  when  the 
daughters  married,  or  when  all  the  brothers 
had  died.  The  next  question  is,  how  is 
the  money  to  be  raised  ?  The  will  directs 
that  it  shall  be  a  charge  upon  the  real 
estates,  but  I  think  that  these  estates  are 
chargeable  with  it,  and  that  the  petitioner 
is  entitled  to  the  prayer  of  his  petition. 
But  whether  the  legacy  was  payable  on 
the  death  of  all  the  brothers  or  not,  I  am 
of  opinion  that  it  is  payable  now,  in  conse- 
quence of  the  bankruptcy. 

Petitioner's  costs  out  of  the  estate. 


1840.     1    r.         , 
1^       7     1    ^x  parte  potts  m  re  atre. 

Petitioning  Creditor — Infancy — Super' 
tedeas. 

Per  Sir  George  Rose — Where  several 
persons  have  been  petitioning  creditors^  and 
one  of  them  turns  out  to  be  an  infant,  and 
the  petitioning  creditors  wish  to  supersede 
the  fiat,  the  petition  for  that  purpose  should 
state  that  the  bankrupt  has  not  obtained  his 
certificate;  that  no  sales  have  taken  place 
under  the  fiat ;  that  there  are  no  other  ere-- 
ditors  upon  whose  debts  a  fiat  can  issue : 
and  should  pray,  that  the  fiat  may  be  super* 
seded  at  the  petitioners*  costs,  and  without 
prejudice  to  any  objection  which  the  bank* 
rupt  may  take. 

This  was  the  petition  of  several  peti- 
tioning creditors,  who  were  co-petitioning 
creditors  with  one  who  was  an  infant; 
and  the  question  was,  whether  the  fiat 
could  be  superseded  upon  the  petition  of 
the  petitioning  creditors,  one  of  them  being 
an  infant. 


Mr,  Flather,  for  the  petition,  cited  Ex 
parte  Barrow {\)  and  Ex  parte  Morton (2). 
The  fiat  is  not  valid,  without  the  bond  of 
all  the  petitioning  creditors,  in  compliance 
with  the  statute ;  but  the  bond  must  be 
incomplete  on  account  of  the  infimcy  of 
one  of  them ;  therefore,  the  fiat  should  be 
superseded. 

Sir  John  Cross. — In  Ex  parte  Bamm, 
which  was  the  case  of  a  petition  presented 
by  the  solicitor  who  sued  out  the  fiat,  pray- 
ing that  he  might  be  at  liberty  to  give  the 
necessary  bond,  instead  of  the  petitioning 
creditor,  who  was  an  infant,  the  Lord 
Chancellor  referred  to  the  act  of  parlia- 
ment, (5  Geo.  2.  c.  80.  s.  23,)  and  there 
he  found  that  it  required  the  same  person 
to  make  the  affidavit  and  give  the  bond  ; 
therefore,  he  refused  the  prayer  of  that 
petition,  and  ordered  that  the  commis- 
sion should  be  superseded.  Then  in  Ex 
parte  Morton,  it  was  the  petition  of  the 
bankrupt  to  supersede,  upon  the  ground, 
that  one  of  the  petitioning  creditors  was 
an  infant,  and  could  not  give  the  necessary 
bond.  Sir  Thomas  Plumer  superseded 
the  commission,  upon  the  application  of 
the  bankrupt.  And  if  the  bankrupt  here 
made  the  application,  ifdiich  is  now  made, 
that  case  would  be  an  authority  for  grant- 
ing his  application  ;  but  this  is  a  very  dif- 
ferent case,  and  the  Court  must  be  satis- 
fied that  this  is  an  invalid  fiat  at  law. 

Sir  George  Rose. — It  is  a  very  differ- 
ent thing,  where  the  petitioning  creditors 
are  the  petitioners  here,  and  where  the 
bankrupt.  The  fiat  is  not  had  on  account 
of  one  of  the  petitioning  creditors  being 
an  infant;  but,  in  the  case  of  the  bankrupt 
being  the  petitioner,  he  comes  for  a  super- 
sedeas, upon  the  ground  of  insufficient 
security  for  costs.  The  petitioning  credi- 
tors can  bring  an  action,  and  recover 
under  their  title  by  this  fiat ;  but  it  does 
not  follow  that  even  where  the  fiat  is  in- 
valid at  law,  this  Court  will  supersede. 
No  doubt,  this  is  a  supersedable  fiat,  with 
the  permission  of  the  Court  In  order  to 
set  ihe  matter  right,  the  petition  should  be 
amended,  and  state  that  the  bankrupt  has 
not  obtained  his  certificate;  that  no  sales 


(1)  3  Yes.  654. 
(«)  Buck.  4«. 
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have  taken  place  under  the  fiat;  that  there 
are  no  other  creditors  upon  whose  dehts  a 
fiat  can  issue :  and  praying  that  the  fiat 
may  be  superseded  at  your  own  costs, 
and  without  prejudice  to  any  objection 
which  the  bankrupt  may  take. 

Sir.  John  Cross. — We  do  not  give  any 
opinion  as  to  what  order  will  be  made 
upon  that  amended  petition  (3). 


1841.     \  Ex  parte  webber  in  re  web- 
Jan.  Id.  J  bbb,  a  bankrupt. 

Arrest— I  ^  2  Vict.  c.  WO— Costs. 

A  petitioning  creditor  hearing  that  the 
bankrupt  was  about  to  abscond,  obtains  a 
writ  of  CKpiBS  under  I  S;  2  Vict,  c.  1 10,  and 
arrests  the  bankrupt.  The  bankrupt,  instead 
of  applying  for  his  discharge  under  that  act, 
which  he  might  immediately  have  done,  re* 
mains  in  prison  for  a  considerable  time,  and 
then  presents  his  petition  to  this  Courts  pray^ 
ingfor  his  discharge,  and  that  tlie  petition^ 
ing  creditor  should  pay  all  his  costs,  losses, 
and  expenses  which  he  had  thereby  incurred. 
Ordered  upon  consent,  that  the  bankrupt  be 
discharged:  hut  held,  that  the  bankrupt  wa^s 
not  entitled  to  any  costs,  losses,  or  expenses 
incurred  by  his  imprisonment. 

This  was  the  petition  of  the  bankrupt 
Samuel  Webber,  and  it  prayed  that  he 
might  be  discharged  from  the  custody  of 
the  sher]£P  of  Devonshire,  and  that  the 
petitioning  creditor  might  be  ordered  to 
pay  all  the  costs,  losses,  damages,  and 
expenses  incurred  by  the  petitioner,  in 
consequence  of  his  imprisonment. 

It  appeared,  that  on  the  19  th  of  October 
1840,  a  fiat  had  issued  against  the  bank- 
rupt  upon  the  petition  of  C.  R.  J. ;  and 
that  on  the  5th  of  November  following, 
(the  fiat  being  then  in  force,)  C.  R.  J, 
the  petitioning  creditor,  hearing  that  the 
bankrupt  was  about  to  abscond,  caused 
him  to  be  arrested,  by  virtue  of  a  writ  of 
capias,  sued  out  under  1  &  2  Vict.  c.  1 1 0, 
and  dated  the  28th  of  October,  whereby,  the 
bankrupt  was  required  to  procure  bail  for 

(3)  This  petition  haa  not  since  come  before  the 
Coort ;  but  it  is  presamed  thst  the  order  would  be 
made,  upon  the  amendments  intimated  by  his  Honour 
Sir  G.  Rose. 


the  sum  of  100/.,  that  being  the  same  debt 
upon  which  the  fiat  had  issued.  The 
bankrupt,  instead  of  applying  immediately 
to  the  Judge  who  granted  the  capias,  or  to 
some  other  Judge,  for  his  discharge,  as  he 
might  have  done  under  the  same  act  by 
force  of  which  he  was  arrested,  remained 
in  prison  for  upwards  of  two  months,  and 
now  presented  his  petition,  praying  as 
above. 

Mr.  Swanston,  for  the  petitioner,  con<^ 
tended,  that  he  was  entitled  to  his  dis- 
charge, and  to  be  paid  all  his  costs,  losses, 
damages,  and  expenses  incurred  from  his 
imprisonment,  and  cited  Ex  parte  Prowse 

(^^- 

Mr.  Keene,  contra,  did  not  oppose  the 
discharge  of  the  bankrupt,  but  insisted  that 
he  was  not  entitled  to  be  paid  for  any  costs, 
losses,  damages,  or  expenses,  by  reason  of 
his  imprisonment,  for  that  it  was  the  bank- 
rupt's own  fault,  if  any  such  were  incurred, 
as  the  statute  (1  &  2  Vict.  c.  110.)  em- 
powered him  to  apply  for  his  discharge 
immediately  upon  bis  arrest. 

Mr.  Swanston,  in  reply. — The  cases  have 
decided,  that  a  petitioning  creditor  who  has 
taken  out  a  fiat  against  his  debtor,  thereby 
debars  himself  from  proceeding  at  law. 
The  statute  has  not  altered  the  law  in  this 
respect;  it  has  only  qualified  the  power  of 
courts  of  law  to  arrest;  but  still  the  Judge 
has  a  discretionary  power  to  arrest  in  par- 
ticular cases.  And  the  petitioning  creditor 
here,  has  called  upon  him  to  exercise  his 
jurisdiction.  If  dien,  the  petitioning  cre- 
ditor was  wrong  in  arresting  the  petitioner, 
the  petitioner  cannot  have  made  the  pro- 
ceedings of  the  petitioning  creditor  proper, 
by  having  remained  in  prison. 

Sir  John  Cross.— ^Before  I  can  deter- 
mine this  question  in  your  favour,  I  must  de- 
cide that  the  learned  Judge  who  granted  the 
writ  was  wrong  in  so  doing,  for  he  knew 
that  the  application  was  made  by  the  peti- 
tioning creditor.  If  the  plainti£P  in  that 
action  was  debarred  by  having  taken  out 
a  fiat  against  the  defendant,  then  the  learn- 
ed Judge  was  wrong  in  granting  the  writ. 
I  cannot  decide  that  point,  so  do  not  give 
any  opinion  upon  it.  But,  as  the  petition- 
ing creditor  consents  to  the  discharge,  I 

(1)  1  Glyn£c  Jam.  99. 
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have  no  hesitation  in  making  an  order  to 
that  effect.  As  to  the  question  of  costs, 
the  petitioning  creditor  got  the  order  for 
the  arrest  from  the  Judge,  who  was  of 
opinion,  that  he  was  entitled  to  the  special 
order,  notwithstanding  the  bankruptcy. 
Upon  tlie  order  being  sued  out,  the  bank- 
rupt had  a  right  to  get  it  reviewed,  and  to 
shew  cause  against  it,  and  this  could  have 
been  done  at  a  very  slight  expense ;  but, 
instead  of  doing  so,  he  acquiesced  in  that 
order.  It  is  probable,  that  the  reason  why 
he  did  not  apply  to  have  the  order  reviewed 
was,  that  he  could  not  deny  his  intent  to  ab- 
scond. Inasmuch,  therefore,  as  this  party 
does  not  deny  the  intent  to  abscond,  and  as 
the  creditor  has  no  probability  of  recovering 
his  costs  out  of  the  estate,  I  think  the  order 
ought  to  be  made  without  costs.  I  make 
the  ord^r  for  the  discharge,  because  the 
creditor  consents  to  it,  and  not  because  the 
bankrupt  was  illegally  arrested.  I  should 
be  sorry  to  decide  that  the  learned  Judge 
had  done  wrong,  particularly  without  first 
having  a  communication  with  him. 

Order  for  the  discharge  made 
upon  consent. 

Order  refused  as  to  the  costs,  da^ 
vtageSf  and  expenses* 


CEx  parte  Leonard  fosbrookk 
1       in      \        in  r<r  THOMAS  fisher  and 

^^'         '      (^         OTHERS,  BANKRUPTS. 

Solicitor — Costs,  Taxation  of— Assignee. 

One  of  three  co-assignees,  who,  in  opposi' 
tion  to  the  wish  of  his  co-assignees,  proceeds 
to  tax  the  solicitor's  Ull,  and  succeeds  in 
taxing  off  one-sixth  of  the  amount,  is  entitled 
to  his  extra  costs  incurred  in  so  doing,  by 
being  obliged  to  employ  a  solicitor  for  him- 
self: and  the  bankrupts  estate  will  be  liable 
to  the  difference  between  the  costs  incurred 
on  taxation,  as  between  party  and  party,  and 
as  between  solicitor  and  client. 

This  was  die  petition  of  Mr.  Fosbrooke, 
who  was  one  of  the  three  assignees,  who 
were  chosen  under  the  fiat  issued  against 
the  bankrupts ;  and  it  stated,  that  Messrs* 
M.  and  B.  were  appointed  to  act  as  solici- 
tors to  the  fiat:  that  their  bills  of  costs, 
after  the  choice  of  assignees,  amounted  to 
2,191/.:  that  the  petitioner,  being  dissatis- 


fied with  the  amount  of  these  bills,  applied 
to  the  commissioners  to  tax  them,- but  that 
the  commissioners  refused  to  tax  some  of 
them,  and  as  to  others  they  only  made 
a  nominal  taxation:  that  the  petitioner 
then  presented  his  petition  to  this  Court, 
as  an  assignee,  and  also  a  creditor  of  the 
bankrupt's  estate,  praying  that  the  bills 
should  be  referred  for  taxation :  that  upon 
that  petition  coming  on  to  be  heard,  it  was 
opposed  by  the  petitioner's  two  co-assig- 
nees, but  that  the  usual  order  for  taxation 
was  made  upon  it:  that  upon  taxation, 
the  sum  of  552/.  16^.  dd.  was  taxed  off, 
being  more  than  one-sixth,  whereby  the 
solicitors  were  bound  to  pay  the  peti- 
tioner the  costs  of  the  application  and 
the  reference,  which  costs  amounted  to 
the  sum  of  128/.  Ms.  \\d.',  but  that 
the  same,  being  taxed  as  between  party 
and  party,  was  reduced  to  the  sum  of 
75/.  6«.  0^.,  which  was  paid  by  Messrs. 
M.  and  B,  leaving  the  sum  of  53/.  llf., 
the  difference  between  the  coAts  as  taxed 
between  party  and  party,  and  as  between 
solicitor  and  client,  to  be  borne  by  the 
petitioner:  that  the  petitioner  also  in* 
curred  other  expenses  in  obtaining  the 
bills  to  be  taxed,  namely,  11/.  2f.  lie/,  for 
making  copies  of  the  bills  of  costs,  to  enable 
him  to  tax  them ;  also  19/.  14#.  8</.,  being 
the  amount  of  his  solicitor's  bill  for  busi- 
ness done  and  for  opinions  of  counsel, 
relative  to  the  necessity  of  making  an  ap- 
plication to  remove  his  co- assignees,  o& 
account  of  their  opposing  him  in  having 
the  said  bills  taxed :  that  at  a  meeting  of 
the  commissioners,  on  the  17  th  of  Novem- 
ber 1840,  the  petitioner  claimed  to  be 
allowed  out  of  the  bankrupt's  estate,  the 
said  several  sums  of  53/.  llf.,  11/.  2f.  lldL, 
and  1 9/.  14f .  8i/. ;  bat  that  his  co-assignees, 
objected  to  his  being  paid  any  of  those 
sums,  and  that  the  commissioners  refused 
to  allow  them  accordingly,  and  stated  their 
opinion  to  be,  that  under  the  said  order 
for  taxation,  the  petitioner  was  only  en- 
titled to  his  costs  as  between  party  and 
party,  and  that  as  to  the  sums  of  11/.  %t. 
1  \d., and  1 9/.  14f .  8(/.,  the  petitioner  had  na 
right  to  incur  expense  as  against  the  bank- 
rupt's estate,  without  the  concurrence  of 
his  co-assignees.  The  petitioner  then  in- 
sisted, that  he  was  entitled  to  the  payment 
of  those  several  sums,  and  also  to  the  costa 
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incurred  by  this  application^  upon  the 
ground,  that  as  the  application  to  tax  the 
solicitor's  bills  was  adverse  to  the  solicitors 
to  the  fiat,  it  was  necessary  for  him  to  em- 
ploy some  other  solicitor  for  that  purpose. 
The  petition  then  prayed,  that  it  might 
be  referred  to  the  officer  of  the  court,  to 
tax  the  petitioner  his  extra  costs  of  the 
said  former  application,  and  the  said  refer- 
ence, as  between  solicitor  and  client,  and 
also  to  tax  the  petitioner  his  costs,  charges, 
and  expenses  properly  incurred  in  and 
about  the  petition,  and  to  inquire  whether 
the  two  sums  of  11^.  Ss.  llcf.,  and  19/. 
\4fS.  Sd,f  have  been  properly  expended  by 
the  petitioner,  on  behalf  of  the  bankrupt's 
estate,  and  so  much  as  should  be  allowed 
to  be  paid  out  of  the  bankrupt's  estate. 

Mr,  Swanston  and  Mr»  Faber^  for  the 
petitioner. — All  that  is  asked  for  is,  an  order 
that  the  petitioner  is  entitled,  in  his  charac- 
ter of  trustee,  to  the  ordinary  privilege 
which  all  trustees  have,  namely,  their 
extra  costs.  The  petitioner  does  not  ask 
to  have  these  costs  without  inquiry,  but 
that  his  costs  may  be  taxed  as  between 
solicitor  and  client.  There  is  no  question, 
that  through  his  means  552L  16«.  9d,  was 
recovered  to  the  bankrupt's  estate,  and  that 
in  his  attempt  to  accomplish  this,  he  was 
met  as  an  antagonist  by  his  co-assignees. 
When  this  case  was  on  before  (reported  S 
Dea.  687,  s.  c.  8  Law  J,  Rep,  (n.s.)  Bankr. 
52),  this  Court  said,  that  at  least  the  co- 
assignees  ought  to  have  remained  silent. 

Mr,  fVright,  contr^. — According  to  the 
report  of  the  case  in  3  Dea,,  the  petitioner 
procured  the  taxation,  not  in  his  charac- 
ter of  assignee,  but  in  that  of  a  creditor. 
If  so,  has  it  ever  been  heard  of,  that  a  cre- 
ditor who  has  taxed  the  solicitor's  costs, 
and  taken  off  more  than  one-sixth,  is  enti- 
tled to  his  extra  costs  ?  The  petitioner  was 
induced  to  have  the  bills  taxed,  solely  from 
feelings  of  hostility  to  the  solicitor ;  for  all 
the  other  creditors  and  assignees  were  satis- 
fied with  the  solicitor's  bill,  and  at  a  public 
meeting  passed  a  resolution  approving  of 
the  solicitor's  conduct  and  charges. 

Sir  J.  Cross. — In  this  case  the  petitioner 
is  one  of  three  assignees,  and  he  being  of 
opinion  that  the  bills  of  costs  of  the  solici- 
tors should  be  taxed  (but  his  co-assignees 
not  being  ^f  that  opinion),  came  to  this 


court  to  have  them  taxed.  He  was  met 
in  opposition  by  his  co-assignees.  He 
came  here  in  the  double  character  of  as- 
signee and  creditor,  so  that  he  was  a 
trustee,  but  beneficially  interested ;  and, 
as  such,  he  had  a  right  to  complain  of  his 
co-assignees,  that  they  would  not  assent  to 
the  taxation.  The  bills  were  taxed  off 
upwards  of  500/.,  and  this  sum  has  gone 
to  the  benefit  of  the  creditors.  When  the 
commissioners  met  to  divide  this  money, 
the  petitioner  applied  to  them  to  allow  him 
the  expenses  he  was  put  to  in  pursuing 
the  inquiry,  but  the  commissioners  allowed 
him  only  his  costs  as  between  party  and 
party.  The  other  assignees  applied  for 
their  full  costs,  and  the  commissioners 
thought  fit  to  pay  them.  In  that  state  of 
things  the  petitioner  comes  back  to  inquire 
whether  he  is  entitled  to  be  indemnified  in 
the  costs  of  the  inquiry.  Again  he  is  met 
by  his  co-assignees,  who  insist  that  he  is 
not  to  be  allowed  his  costs  as  between 
solicitor  and  client.  In  opposition  to  this 
application,  it  is  said,  that  in  taxing  the 
bills,  the  petitioner  was  actuated  by  ad- 
verse motives  towards  the  solicitor,  and 
that  the  bills  were  satisfactory  to  the  other 
assignees  and  the  creditors.  It  appears  to 
me,  that  this  is  no  answer  to  the  applica- 
tion which  has  been  made.  Again,  it  is 
said,  that  this  is  an  application  to  have  a 
re-taxation  of  the  petitioner's  costs :  this 
is  not  the  case.  His  costs  as  between  him 
and  the  solicitor  to  the  fiat,  have  only  been 
taxed  as  between  party  and  party;  but 
now  the  question  is  between  one  of  the 
assignees,  and  the  estate  of  the  bankrupt. 
I  am  of  opinion,  that  the  petitioner  is  en- 
titled to  the  order  prayed,  namely,  to  have 
the  costs  taxed  as  between  solicitor  and 
client.  Order  ai  prayed. 


Feb 


1 84 1  C Ex  parte  randall  re  oakbs* 

)  4  5   9   i  ^*  ^rte  BEACH  re  oakes, 


A  BANKRUPT. 


Solicitor f  Misconduct  and  Removal  of. 

The  Court  will,  upon  the  appUcdtion  of  one 
of  two  assignees  proving  misconduct  on  the 
part  of  the  solicitor,  remove  the  proceedings 
from  out  of  the  solicitor's  hands,  although 
the  other  assignee  is  in  favour  if  his  contt- 
nuance. 


so 
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These  were  two  petitions,  one  presented 
by  Randall,  one  of  the  assignees,  praying 
that  the  solicitor  who  had  the  conduct  of 
the  Bat,  might  be  ordered  to  deliver  up  the 
proceedings,  and  be  removed  from  being 
solicitor  to  the  fiat ;  and  the  other  by  cer- 
tain creditors,  praying  that  Randall  might 
be  removed  from  the  office  of  assignee. 

The  first  petition  was  grounded  upon 
certain  acts  of  fraud  and  misconduct  on 
the  part  of  the  solicitor,  which  were  clearly 
made  out  by  the  evidence. 

Mr,  Swanston  and  Mr*  Rice,  for  the  re- 
spondent in  the  first  petition,  took  the 
preliminary  objection,  that  the  Court  had 
not  jurisdiction  over  the  solicitor ;  and  that 
in  fact  it  was  a  mere  squabble  between  the 
two  assignees,  which  should  appoint  a 
solicitor. 

[Sir  J.  Cross. — The  solicitor  and  assig- 
nees are  officers  of  the  Court,  and  if  the 
assignee  comes  and  complains  that  the 
solicitor  has  proceeded  irregularly,  the 
Court  has  jurisdiction  in  such  a  case,  and 
may  deal  with  it.] 

The  Court  looks  upon  the  solicitor  as 
the  nominee  of  the  assignees,  and  not  as  a 
creature  of  the  Court.  The  Court  will 
not  inquire  whether  the  solicitor  is  pro- 
perly appointed  or  not ;  the  only  way  to 
remedy  the  matter  is,  to  apply  to  Uie  Court 
to  remove  the  assignee — Ex  parte  Scruby 
(1),  Frisby  v.  Bulmwe^  before  the  Vice 
Chancellor,  October  1828. 

Mr.  R.  S.  Parker^  in  support  of  the  first 
petition,  cited  Ex  parte  Bull  (2).  Objection 
overruled. 

Sir  J.  Cross.  —  The  legislature  has 
thought  fit  to  appoint  this  Court  to  have 
superintendence  and  controul  over  all 
matters  in  bankruptcy;  and  the  ques- 
tion here  is,  whether  the  Court  has  super- 
intendence and  controul  over  the  sub- 
ject matter  in  this  petition.  The  petition 
states,  that  on  the  same  day  that  the 
docket  papers  were  prepared  by  the  soli- 
citor's clerk,  he  prepared  a  warrant  of 
attorney  for  a  friend  of  the  bankrupt, 
for  a  pretended  debt  of  200/. ;  that  he 
kept  the  fiat  in  his  pocket  from  the  80th  of 
October,  until  the  end  of  the  next  month, 

(1)  1  Rose,  «07.  n. 

(t)  S  Dea.  &  Ch.  118 ;  s.  c.  S  Law  J.  Rep.  (n.s.} 
Bankr.  76. 


and  in  the  meantime  entered  up  judgmebt; 
and  that  the  sheriff  was  put  in  posses- 
sion, and  he,  hearing  of  the  fiat,  refused 
to  sell  to  the  party  to  whom  the  attorney 
proposed  to  sell,  namely,  the  son-in-law  of 
the  bankrupt.  I  do  not  say  that  this  is  all 
true;  but  if  it  be,  the  question  is,  whether 
the  Court  will  not  give  relief,  or  will  sit  by 
and  say,  "  we  cannot  interfere.*'  I  think  it 
would  be  a  strong  case  to  say,  that  the 
Court  has  not  jurisdiction  over  die  matter 
in  this  petition.  Now,  these  are  very 
grievous  charges  against  the  solicitor.  He 
is  also  charged,  that  afler  the  choice  of 
assignees,  he  did  not  take  any  steps  to 
recover  the  effects  of  the  bankrupt ;  and  it 
is  stated,  that  Mr.  Randall  put  persons  in 
possession  of  the  effects,  and  that  those 
persons  were  driven  away  by  a  number  of 
persons  who  were  instigated  to  this  by 
the  solicitor,  and  this  charge  is  not  denied. 
I  am  of  opinion,  that  from  the  beginning 
to  the  end  of  the  proceedings,  the  solicitor 
has  been  acting  hostilely  to  the  interests  of 
the  creditors.  I  am  not  aware  that  the 
Court  has  ever  taken  the  proceedings  out 
of  the  hands  of  the  solicitor :  but  was  there 
ever  such  a  case  as  this  before  ?  I  most 
therefore  act  upon  general  principles.  I 
think  I  should  lend  myself  to  a  gross  fraod, 
if  I  suffered  the  proceedings  to  remain  any 
longer  in  this  solicitor's  hands.  The  Court 
therefore  orders,  that  he  shall  deliyer  up 
the  proceedings,  and  pay  the  costs  of  the 
petitioner. 

The  cross  petUian  dUfmssed^  with 
eosti. 


1841.     "^  Ex  parte  w,  j.  bueob  avd 
Jan.  80 ;    >     others,  m  re  j.  baksr,  « 
Feb.  9.   J      Bankrupt. 

Friendly  Society— 4  4^  5  Will.  4.  c.  40— 
Monies  due  and  owing. 

A  treasurer  of  a  friendly  societyt  esta^ 
bUshed  under  the  above  act,  asd  the  10 
Geo.  At.  c.  56,  paid  himself  a  debt  due  from 
a  third  party  ^  out  of  the  monies  of  the  society, 
and  took  for  the  security  of  the  society  a  very 
insufficient  mortgage  from  his  debtor^  wkieh 
mortgage  two  of  the  trustees  of  the  society 
were  induced  to  execute,  they  not  knowing 
the  contenU  of  it  t-^Held,  upon  the  bank* 
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rupicy  of  the  treoMurer^  that  this  was  money 
due  imd  owing  from  him  to  the  society ,  at  the 
time  of  his  bankruptcy^  within  the  fneaning 
of  the  above  act ;  ana  that  the  society  were 
entitled  to  be  paid  inJuU,  in  priority  to  other 
creditors  of  the  bankrupt. 

The  petitioners,  in  this  case,  were  tlie 
trustees  of  the  Blagdon  Friendly  Society, 
which  was  a  society  incorporated  nnder 
the  provisions  of  the  10  Geo.  4.  c.  56,  and 
4  &  5  Will.  4.  c.  40  ;  and  the  object  of  the 
petition  was,  to  obtain  an  order  upon  the 
assignees  to  pay  a  sum  of  180/.  to  the  peti- 
tioners, in  preference  and  priority  to  the 
other  creditors  of  the  bankrupt,  pursuant 
to  the  12th  section  of  the  above  act  of 
Will.  4(1).  The  eighth  rule  of  the  so- 
ciety was  in  these  words: — '*That  John 
Baker,  Esq.  be  a  treasurer  of  this  society, 
who  shall  be  responsible  for  such  sums  of 
money  as  may  from  time  to  time  be  paid 
into  his  hands  by  the  steward  or  clerk, 
or  any  other  person,  on  account  of  this 
society,  for  the  investment  or  application 


(1)  Whereby  it  is  enacted,  "that  where  any 
person  already  appointed,  or  who  may  hereafter  be 
^pointed  to  any  offioe  in  a  society  establiahed 
under  the  said  recited  act,  10  Geo.  4^  c.  56,  or  this 
act,  and  being  intrusted  with  the  keeping  of  the 
accounts,  or  haruig  in  his  hands  or  possession,  by 
▼irtne  of  his  said  offioe  or  employment,  any  monies 
or  effects  belonging  to  such  society,  or  any  deeds  or 
securities  relating  to  the  same,  shall  die  or  become 
a  bankrupt  or  insolyent,  or  hare  any  execution  or 
attachment,  or  other  process  issued,  or  action  or 
diligence  raised  against  his  lands,  goods,  chattels 
or  effects,  or  property  or  estate,  heritable  or  move- 
able, or  make  any  assignment,  disposition,  assig- 
nation, or  other  conveyance  thereof,  for  the  benefit 
of  his  creditors,  his  heirs,  executors,  administra- 
tors, or  assignees,  or  other  persons  having  legal 
right  on  the  sheriff,  or  other  officer  executing  such 
process,  or  the  party  using  such  action  or  diligence, 
shall  within  forty  days  after  demand  made  in  writ- 
ing, by  the  order  of  any  such  society  or  committee 
thereof,  or  the  major  part  of  them  assembled  at  any 
meeting  thereof,  deliver  and  pay  over  all  monies 
and  other  things  belonging  to  such  societv,  to  such 
person  as  such  society  or  committee  shall  appoint, 
and  shall  pay  out  of  the  estates,  assets  or  effects, 
heritable  or  moveable,  of  such  person,  all  sums  of 
money  remaining  due,  which  such  person  received 
by  virtue  of  his  said  office  or  employment,  before 
any  other  of  his  debts  are  paid  or  satisBed,  or  before 
the  money  directed  to  be  levied  by  such  process  as 
aforesaid,  or  which  mav  be  recovered  or  recoverable 
nnder  such  diligence,  is  paid  over  to  the  party  issu- 
ing such  process,  or  using  such  diligence,  and  all 
such  assets,  Isnds,  goods,  chattels,  property,  estates, 
and  effects,  shall  be  bound  to  the  payment  and  dis- 
charge thereof  accordingly." 


of  the  same,  under  the  authority  of  the 
trustees,  in  such  manner  as  they  shall 
direct." 

Another  of  the  rules  of  the  society  was 
to  this  effect  :—*' That  the  funds  shall  be 
invested  pursuant  to  the  10  Geo.  4.  c.  56. 
8. 18(2),  with  the  consent  of  the  members 
on  a  quarterly  night." 

It  appeared,  that  in  June  1887,  one  W. 
V.  was  indebted  to  the  bankrupt,  in  the 
sum  of  1 80/.,  but  he  not  being  able  to  pay 
this  sum,  or  to  give  a  proper  security,  the 
bankrupt  paid  himself  this  180^  out  of 
money  belonging  to  the  society,  which  was 
in  his  hands,  and,  without  consulting  the 
trustees  of  the  society,-  had  a  mortgage 
prepared  from  W.  V.  to  the  society,  of  a 
small  plot  of  land,  which  was  not  worth 
more  than  about  50/.  This  mortgage  was 
dated  the  18th  July  1887,  and  purported  to 
be  a  mortgage  from  W.  V.  to  the  trustees 
of  the  society,  to  secure  the  sum  of  1 80/. 
and  interest. 

The  bankrupt  prevailed  on  two  of  the  trus- 
tees to  execute  this  mortgage,  telling  them, 
that  their  signature  was  only  required  as  a 
matter  of  form,  and  without  acquainting 
them  with  the  purport  of  the  deed.  It 
appeared  clear,  that  the  whole  transaction 
was  a  mere  contrivance  of  the  bankrupt 
to  get  his  bad  debt  paid  out  of  the  money 
of  the  society,  substituting  them  for  him- 
self as  creditors  of  W.  V. ;  and  that  in  fact, 
no  part  of  the  180/.  was  paid  out  of  the 
society's  money  to  W.  V.  It  moreover 
appeared,  that  at  the  date  of  the  mortgage, 
the  bankrupt  had  not  1 80/.  of  the  society's 
money  in  his  hands. 

Mr,  Hallettf  for  the  petitioner. — The 
18th  section  of  10  Geo.  4.  c.  56.  only 
authorizes  an  investment  by  the  treasurer 
of  such  monies  as  shall  at  any  time  be 

(S)  By  the  I3th  section,  it  is  enacted,  "  that  it 
shall  and  may  be  lawful  for  the  treasurer  or  trustee 
for  the  time  oeing  of  such  society,  by  and  with  the 
consent  of  such  society,  to  be  had  and  testified  in 
such  manner  as  shall  be  directed  by  the  general 
rules  of  such  society,  to  lay  out  and  dispose  such 
sums  of  money  as  shall  at  any  time  be  collected, 
given,  or  paid  to  and  for  the  beneficiid  ends,  in- 
tents, and  purposes  of  such  society,  as  the  exigen- 
cies of  such  society  shall  not  call  ror  the  immediate 
application  or  expenditure  of,  &c.,  and  that  all  the 
dividends,  interests,  and  proceeds  which  shall 
from  time  to  time  arise  from  the  monies  so  laid  out 
or  invested  as  aforesaid,  shall  from  time  to  time  be 
brought  to  account  by  such  treajiurer  or  trustee." 


$2 
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collected^  given^  or  paid ;  but  in  this  case, 
the  180/.  was  not  in  existence:  how  then 
can  this  be  looked  upon  as  a  security, 
which  can  bind  the  society  ?  Neither  was 
the  rule  of  the  society  complied  with,  which 
requires  the  consent  of  the  trustees  on  a 
quarterly  night.  The  whole  transaction 
was  a  fraud  upon  the  society,  and  it  would 
have  been  a  matter  of  course,  upon  the 
trustees  filing  their  bill  in  Chancery  against 
the  treasurer,  to  order  him  to  bring  the 
money  into  court — Beaumont  y.  Meredith 
(3),  and  RothweU  v.  Rothwell  (4).  This 
sum  must,  therefore,  be  looked  upon  as  "  a 
sum  of  money  remaining  due,  which  such 
person  repeived  by  virtue  of  his  oflBce;** 
and  is,  therefore,  payable  before  any  of  his 
other  debts. 

Mr,  Osbom,  contra. — The  trustees  were, 
by  virtue  of  the  eighth  rule  of  the  society, 
the  persons  who  were  to  be  intrusted  with 
the  investment  of  the  monies  of  the  society. 
If,  then,  the  trustees  thought  fit  to  intrust 
the  bankrupt  with  the  investment,  are  they 
to  come  and  demand  payment  in  full  of  their 
claim,  in  preference,  although  it  was  through 
their  own  negligence  that  the  loss  was  in- 
curred? By  the  SSrd  section  of  the  10 
Geo.  4.  c.  56,  the  treasurer  would  have 
been  obliged  to  have  given  in  an  account 
yearly  of  the  funds  and  effects  of  the 
society  ;  therefore  the  trustees  must  have 
known  that  this  sum  was  applied  by  the 
treasurer  contrary  to  the  rules  of  the  so- 
ciety ;  and  they  have  allowed  it  to  remain 
upon  this  insufficient  security.  It  follows, 
therefore,  that  the  petitioners  do  not  stand 
in  a  position  to  entitle  them  to  take  ad- 
vantage or  the  4  8c  5  Will.  4.  c.  40.  In 
Ex  parte  Stamford  Friendly  Society  (5), 
Lord  Eldon,  in  speaking  of  the  S3  Geo.  S. 
c.  54,  which  was  very  similar  to  the  10 
Geo.  4.  c.  56,  said,  *'  My  opinion  is,  that 
the  legislature  did  not  intend  that  these 
societies  should  have  the  very  large  reme- 
dies given  to  them  by  this  act  of  parlia- 
ment, unless  the  money  was  dealt  with 
precisely  as  the  act  directs."  But  in  the 
present  case,  there  has  been  a  gross  de- 
parture from  the  statute,  and  also  from  the 
rules  of  the  society. 

Mr.  Hallett^  in  reply,  was  not  called 
upon  by  the  Court. 

(3)  3  VeB.  £c  Bea.  ]80. 

(4)  2  Sim.  &  Stu.air. 

(5)  16  Vm.  SS83. 


Sir  John  Cross. — This  is  a  petition 
of  the  trustees  of  the  Blagdon  Friendly 
Society,  which  was  established  under  10 
Geo.  4.  c.  Sa^  and  it  claims  the  sum  of 
1 80/.  in  full,  from  the  estate  of  the  bank- 
rupt, who  was  their  treasurer.  The  claim 
is  made  under  the4&  5  Will.  4.  c.  40.  s.  \%. 
There  is  no  question  but  that  this  society 
18  in  conformity  with  that  act;  and  the 
assignees  have  admitted  the  claim  of  the 
trustees,  in  respect  of  another  debt  due 
from  the  bankrupt;  but  they  insist  that 
this  sum  of  1 80/.  was  not  money  remaining 
due  from  the  bankrupt,  within  the  meaning 
of  the  act.  It  comes  then  very  much  to  a 
question  of  fact ;  and  it  appears  to  have 
been  thus :  that  the  bankrupt,  having  a  bad 
debt  due  from  W.  V.,  paid  himself  out  of 
the  monies  of  the  society ;  not,  indeed,  out 
of  monies  then  in  his  hands,  for  it  appears 
that  he  had  only  80/.  in  his  hands  at  the 
date  of  the  mortgage,  but  he  retained  that, 
and  subsequently  the  further  sum  of  100/. 
The  bankrupt  then  having  contrived  it 
thus,  procured  a  mortgage  to  be  executed 
in  the  manner  appearing  upon  the  petition ; 
but  the  mortgagor  never  touched  one  far- 
thing o^  the  society's  money ;  the  bankrupt 
retained  it  all  in  payment  of  his  own  bad 
debt.  Under  these  circumstances,  I  think 
that  the  180/.  was  money  remaining  due  to 
the  society  at  the  time  of  the  bankruptcy; 
and  that  the  prayer  of  the  petition  must  be 
granted.  Ordered  as  prayed. 


1840.     \ 
Nov.  5.   J 

Fiat —  Venue, 


Re  BAKER. 


Case  in  which  a  fiat  tvas  directed  to  Lon* 
douy  instead  of  country^  commissioners^  the 
debts  amounting  to  1,400/.,  and  creditors  to 
the  amount  of  1 ,300/.  residing  in  London. 

Mr,  Keene  applied  for  a  fiat  in  this 
matter  to  be  directed  to  commissioners  in 
London,  instead  of  commissioners  at  Has- 
tings. The  bankrupt  carried  on  his  busi- 
ness at  Hastings,  and  his  debts  amounted 
to  1,400/.,  but  of  this  sura  creditors  to  the 
amount  of  1,300/.  resided  in  London. 

Per  Curiam, — ^Take  the  order. 
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J        1  •     f  ^^  parte  BEER  tn  re  beer. 

Act  of  Bankruptcy — Absence  from  Dwell-' 
ing' house. 

A  trader^  who  was  m  insolvent  circum' 
stanceSf  failed  to  attend  a  general  meeting 
of  his  creditors,  which  was  convened  at  his 
house  of  business^  sending  his  solicitor  in  his 
place: — Held,  that  this  was  an  act  of  bank" 
ruptcy,  and  that  it  was  the  bounden  duty  of 
the  bankrupt  to  attend,  and  give  information 
to  his  creditors  as  to  the  state  of  his  affairs. 

This  was  the  petition  of  the  bankrupt 
to  supersede,  on  the  ground  of  no  act  of 
bankruptcy.  In  the  month  of  July  last, 
the  bankrupt,  being  in  insolvent  circum- 
stances, was  waited  on  by  one  of  his  cre- 
ditors, who  proposed  to  him  that  he  should 
execute  an  assignment  of  his  property  to 
a  trustee,  for  the  benefit  of  his  creditors. 
The  bankrupt  refused  to  make  an  assign- 
ment, but  at  the  same  time  proposed  a 
composition,  which  the  creditors  declined. 
The  creditors  then,  upon  conversing  with 
the  solicitor  of  the  bankrupt,  came  to  the 
conclusion,  that  it  would  be  right  that  a 
general  meeting  of  the  creditors  should  be 
called,  and  in  this  the  solicitor  concurred. 
A  meeting  was  accordingly  convened  to 
assemble  at  the  bankrupt's  house  of  busi- 
ness, upon  a  particular  day;  and  upon 
that  day  all  the  creditors  of  the  bankrupt 
assembled  at  the  appointed  place,  but  the 
bankrupt  did  not  attend  ;  he  having  gone 
to  his  father's  (ten  miles  from  his  house  of 
business),  as  the  bankrupt  stated,  (or  the 
purpose  of  borrowing  money  to  meet  the 
demands  of  his  creditors.  The  solicitor 
of  the  bankrupt  attended  the  meeting,  but, 
in  consequence  of  the  bankrupt's  absence, 
the  creditors  were  not  able  to  come  to  any 
arrangement  as  to  the  steps  to  be  taken. 
A  short  time  afterwards  a  fiat  issued,  and 
he  was  thereupon  found  bankrupt,  upon 
his  non-attendance,  as  an  act  of  bankruptcy. 
There  was  a  great  deal  of  evidence  both 
ways,  but  it  was  lefl  in  uncertainty  whe- 
ther the  bankrupt  had  made  any  promise 
that  he  would  attend  the  meeting  which 
was  to  take  place  at  his  house.  However, 
it  was  perfectly  clear,  that  he  knew  that 
such  a  meeting  was  to  take  place.  The 
solicitor,  who  attended  the  meeting   for 
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him,  stated  at  the  meeting,  that  he  had 
advised  the  bankrupt  not  to  attend,  but  to 
leave  the  matter  to  him. 

Mr.  Girdlestone,  for  the  petitioner. — 
This  is  not  an  act  of  bankruptcy :  to  make 
it  such  it  will  be  necessary  to  prove,  not 
only  that  the  bankrupt  promised  to  attend 
the  meeting,  but  that  he  failed  to  do  so 
with  an  intent  to  delay  his  creditors.  Even 
had  he. promised  to  attend,  this  promise 
was  complied  with  by  his  sending  his  soli- 
citor, and  deputing  him  to  act  for  him. 
The  very  cause  of  his  absence  was  to 
enable  him  to  liquidate  the  demands  of  his 
creditors —  Tucker  v.  Jones  (I),  Ex  parte 
Lavender  (2). 

Mr.  Swanston,  for  the  respondents,  was 
stopped  by  the  Court. 

Sir  J.  Cross. — The  application  is  made 
on  the  part  of  the  bankrupt,  to  annul  the 
fiat,  upon  the  ground  of  no  act  of  bank- 
ruptcy. The  alleged  act  of  bankruptcy 
is,  that  he  failed  to  attend  a  meeting  of  his 
creditors,  which  was  convened  for  the  pur- 
pose of  taking  into  consideration  the  state 
of  his  affairs ;  and  that  he  did  so  with  an 
intent  to  delay  his  creditors.  It  was  urged 
by  his  counsel,  that  that  intent  was  not 
proved.  But  I  am  of  opinion,  that  it  was 
not  for  the  respondents  to  prove  the  intent, 
the  overt  act  shewing  such  primd  facie 
intent,  but  for  the  petitioner  to  prove  that 
such  was  not  his  intent.  Has  he  done  so  ? 
I  think  not.  The  bankrupt  was  insolvent 
in  the  beginning  of  July,  when  a  creditor 
called  upon  him,  to  whom  he  admitted  his 
insolvency.  Now,  in  a  state  of  insolvency, 
one  of  three  courses  may  be  pursued — an 
assignment,  a  composition,  or  bankruptcy. 
The  creditors  in  this  state  of  things  pressed 
for  an  assignment  of  the  bankrupt's  pro- 
perty, for  the  benefit  of  his  creditors: 
the  bankrupt  was  not  inclined  to  make  an 
assignment,  but  offered  a  composition : 
this  the  creditors  refused,  insisting  either 
on  an  assignment  or  bankruptcy.  The 
creditors  then  concurred  with  the  bank- 
rupt's solicitor,  in  the  propriety  of  calling 
a  meeting  of  the  creditors,  and  accordingly 
notice  of  a  meeting  to  be  held  at  the  bank- 
rupt's place  of  business,  for  the  purpose  of 

(1)  S  Bing.  9;  b.c.  S  Ltw  J.  Rep.  C.P.  98. 
(9)  4  Dea.  h  Ch.  484. 
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taking  the  state  of  his  affairs  into  const* 
deration,  was  given  and  circulated  amongst 
all  the  creditors  of  the  bankrupt.  The 
creditors  attended,  but  the  bankrupt  did  not 
make  his  appearance ;  sending  in  his  stead 
his  solicitor.  Now,  who  could  give  a 
proper  statement  of  his  affairs  but  the 
bankrupt  himself?  Could  the  solicitor 
answer  the  various  questions  which  the 
creditors  might  wish  to  put,  relative  to  the 
bankrupt's  a£Pairs?  As  well  might  he  be 
looked  upon  as  a  sufficient  substitute  for 
the  bankrupt,  at  the  examination  before 
the  Commissioners.  It  is  clear,  that  the 
bankrupt  knew  that  the  meeting  was  to 
take  place ;  but  then  it  is  said,  that  he  did 
not  promise  to  attend.  I  think  this  is  quite 
immaterial  to  the  question,  for  it  was  the 
bounden  duty  of  the  bankrupt  to  attend, 
and  to  give  such  information  to  his .  cre- 
ditors as  he  was  able.  He  was  not  even 
at  his  house  of  business  that  day,  but  went 
to  his  father's,  a  distance  of  ten  miles. 
No,  say  they;  he  was  recommended  by 
his  solicitor  not  to  attend  there ;  perhaps 
for  fear  that  the  creditors  might  ask  him 
some  questions  which  he  might  not  like  to 
answer.  The  question  is,  did  he  absent 
himself  with  intent  to  delay  his  credi- 
tors ?  He  has  failed  to  make  out  the  con- 
trary, and  I  am  of  opinion  that  he  went 
away  for  the  purpose  of  avoiding  an  assign- 
ment of  his  property,  which  he  feared  his 
creditors  might  have  insisted  upon.  I 
think  it  was  the  bounden  duty  of  the  bank- 
rupt to  have  attended  the  meeting. 


Petition  dismissed. 


1841.     \   w 
Jan.  30.  j"  ^^ 


re  WRIGHT,  A  BAKKRUPT. 


Official  Assignee  —  Securities  —  1^2 
Will.  4.  c.  56.  s.  22. 

The  Court  will,  with  the  concurrence  of  the 
bankrupt's  assignees,  permit  the  official  as* 
signee  to  retain  m  his  hands  certain  securities 
of  the  bankrupt,  where  trans/erring  tliem 
into  the  Bank  would  cause  delay  and  incon^ 
venience  in  getting  in  the  estate,  and  settling 
the  accounts  of  the  bankrupt, 

Jl/r.  iSivafMton,  on  behalf  of  the  official  as- 
signee, applied  to  the  Court,  with  the  con- 


currence of  the  assignees  chosen  under  the 
fiat,  for  an  order  to  empower  him  to  retain 
in  his  hands  a  large  number  of  promissory 
notes,  instead  of  transferring  them  into  the 
Bank,  according  to  the  provisions  of  1  &  2 
Will.  4.  c.  56.  s.  22,  upon  the  ground  that 
it  would  cause  great  delay  and  inconve* 
nience  in  taking  the  accounts,  and  getting 
in  the  outstanding  debts,  many  of  the  notes 
having  satisfaction  as  to  part,  indorsed, 
and  other  circumstances,  which  rendered 
it  necessary  to  have  constant  reference  to 
them.  The  22nd  sectoin,  after  directing 
that  the  official  assignee  shall  transfer  afi 
monies  into  the  Bank  of  England,  proceeds 
in  these  words :  "  to  be  subject  to  such 
order,  rule,  and  regulation  for  the  keeping 
the  account  of  the  said  monies  and  other 
effects,  and  for  the  payment  and  delivery 
in,  investment,  and  payment  and  delivery 
out  of  the  same,  as  the  Lord  Chancellor, 
or  the  said  Court  of  Review,  or  any  Judge 
of  the  said  Court  of  Bankruptcy,  if  autho- 
rized so  to  do  by  any  general  order  of  the 
same  Court,  shall  direct." 

Sir  J.  Cross. — Since  the  assignees  con- 
cur in  this  application,  it  follows,  that  the 
Court  may  make  the  order  prayed. 

Ordered  accordingly. 


1841 


.6.    J 


Ex  parte    Marshall    m  re 

Feb.  6.      r        MARSHALL,  A  BANKRUPT. 

Act  of  Bankruptcy — Asstgwmemtfor  Be* 
nefU  of  Creditors — Fraudulent  Preferemee. 

When  a  creditor  assents  tomnassigmneni 
of  his  debtor*  s  property  for  the  beneJU  qf  his 
creditors,  it  must  oe  taken  to  be  an  aseemt  Is 
the  common  assignment  in  such  cases^  and 
not  to  one  by  which  the  debtor's  sotidtor  is 
given  priority  oter  other  creditors,  m  rtepeet 
of  costs  incurred,  or  to  be  incurred  in  definee 
of  an  action  touching  the  debtor's  property^ 
or  where  one  creditor  is  given  a  preference 
over  any  other  creditor,  without  the  hum* 
ledge  and  consent  of  such  other  creditor. 

And  where  such  assent  has  been  given  by 
a  creditor,  he  will  not  be  thereby  prevented 
from  taking  advantage  of  the  assignmenSf 
as  an  act  of  bankruptcy »  Ufon  the  insertiem 
of  any  such  unusual  provisimu. 
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This  was  the  petition  of  the  bankrupt ; 
and  it  prayed  that  the  fiat  which  had  issued 
against  him,  upon  the  petition  of  William 
Nicholson  and  John  Nicholson,  might  be 
annulled  at  their  costs. 

It  appeared,  that  in  May  1840,  the  bank- 
rupt, who  was  the  lessee  of  a  public-house 
called  the  "  Rising  Sun,'*  in  the  parish  of 
St.  Pancras.  entered  into  an  agreement 
with  one  Thomas  Sneezum,  for  the  sale 
thereof,  for  the  sum  of  3,765/.,  the  stock 
in  trade  to  be  taken  at  a  valuation.  That 
Sneezum  thereupon  deposited  the  sum  of 
100/.  in  the  hands  of  the  petitioner  ;  but 
that  afterwards  he  refused  to  complete 
the  contract,  upon  the  ground,  that  the 
petitioner  could  not  make  a  good  title  to 
the  premises,  and  thereupon  commenced 
an  action  for  the  recovery  of  the  deposit 
of  1 00/.  and  damages. 

The  petitioner  at  the  time  of  the  action 
being  commenced,  was  indebted  to  Messrs. 
John  and  William  Nicholson,  Messrs. 
Reid  &  Co.,  and  two  other  firms,  in  various 
sums  of  money,  amounting  together  to 
the  sum  of  4,^50/.,  Messrs.  Reid  &  Co.'s 
debt  being  secured  by  the  deposit  of  the 
lease  of  the  premises.  The  petition  stated, 
that  upon  the  12th  of  November  last, 
die  petitioner  went  to  his  said  creditors 
accompanied  by  a*  clerk  of  his  solicitor, 
and  having  represented  to  them  the  situa- 
tion of  his  affairs  with  respect  to  Sneesum, 
and  that  if  he  obtained  a  verdict  in  the 
action  which  he  had  commenced,  it  would 
be  very  injurious  to  his  creditors,  proposed 
that  he  should  execute  a  conveyance  of 
all  his  estate  to  a  trustee,  for  the  benefit 
of  his  creditors,  and  to  this  proposal 
Messrs.  Reid  &  Co.  assented,  and  also  the 
other  creditors  of  the  petitioner.  The 
evidence  was  extremely  conflicting  as  to 
the  nature  of  the  assent  which  Messrs. 
Nicholson  gave.  The  petitioner  swore, 
that  he,  accompanied  by  his  solicitor's 
clerk,  called  upon  the  Messrs.  Nicholson, 
and  explained  to  the  said  William  Nichol- 
son tlie  state  of  his  aflairs,  and  of  the 
action  which  was  then  pending ;  and  that 
he  proposed  to  execute  an  assignment  for 
the  benefit  of  his  creditors,  and  asked  the 
said  William  Nicholson  if  he  approved  of 
and  would  consent  to  the  same  ;  and  that 
W.  N.  said,  *'  he  thought  it  was  the  best 
thing  that  could  be  done  for  the  interest 


of  petitioner's  creditors."  And  that  he, 
on  behalf  of  himself  and  his  partner,  fully 
sanctioned  and  approved  of  the  said  as- 
signment being  executed  by  the  petitioner. 

This  evidence  was  confirmed  by  the 
solicitor's  clerk. 

On  the  other  hand,  William  Nicholson 
in  his  affidavit  swore,  that  he  had  not  as- 
sented to  any  such  assignment  by  the  bank- 
rupt, but  that  after  the  bankrupt  and  the 
clerk  had  stated  some  circumstances  rela- 
tive to  the  bankrupt's  affairs,  and  made 
some  observations,  which  he  told  them  he 
could  not  clearly  understand,  he  said  to 
them,  'Hhatan  assignment  might,  perhaps, 
under  the  circumstances  they  had  stated, 
be  the  best  step,  and  then  wished  them 
good  morning." 

It  appeared,  that  on  the  1  Stli  of  Novem- 
ber, the  pfetitioner  executed  an  assignment 
of  the  premises,  which  was  comprised  in 
Messrs.  Reid  &  Co.'s  equitable  mortgage, 
to  one  William  Evamy,  upon  trust  for  pay- 
ment of  Messrs.  Reid's  debt,  and  that  on 
the  following  day,  the  petitioner  executed 
a  deed  of  assignment  to  the  said  William 
Evamy,  of  all  his  household  goods,  stock 
in  trade,  and  all  other  his  personal  estate 
and  effects,  upon  trust,  for  the  benefit  of 
all  his  creditors ;  and  this  deed,  after  re- 
citing the  said  deed  of  assignment  of  the 
previous  day,  proceeded  to  direct  the  trusts 
in  the  following  manner,  *'  that  is  to  say, 
in  the  first  place,  by,  witli,  and  out  of  the 
said  trust-monies,  to  pay  and  satisfy  the 
costs,  charges,  and  expenses  of  preparing 
and  executing  these  presents,  and  said 
other  indenture  of  assignment  hereinbefore 
mentioned  or  referred  to,  and  also  the 
costs,  charges,  and  expenses  already  in- 
curred, or  which  shall  or  may  arise,  or  be 
occasioned  in  or  by  the  defence  of  an  ac- 
tion at  law  brought,  and  now  in  prosecu- 
tion, by  or  at  the  suit  of  Thotnas  Sneezum, 
against  the  said  Thomas  Marshall,  and  all 
other  the  expenses  which  have  been  in» 
eurred  previously  to  the  execution  of  these 
presents,  or  shall  be  incurred  in  the  sale 
and  in  the  execution  of  the  trusts  hereby 
created,  and  subject  thereto,  in  trust  to 
pay  and  apply  the  residue  of  the  said  trust 
monies,  in  or  towards  the  satisfaction  and 
discharge  of  the  several  debts  due  and 
owing,  as^  well  to  the  said  Messrs.  Reid  & 
Co.,  for  what  shall  or  may  remain  due  to 
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them  in  respect  of  the  principal  monies 
and  interest,  after  applying  the  produce  of 
the  said  messuage  or  tenement,  cottage 
and  premises  comprised  in  the  said  lease, 
in  case  the  same  shall  not  be  equal  to.  the 
discharge  of  such  principal  monies  and 
interest,  as  to  the  said  several  parties 
hereto  of  the  third  part,  (meaning  the  cre- 
ditors,) by  an  equal  pound-rate,  according 
to  the  amount  of  the  several  debts,  and 
without  any  preference  or  priority  of  pay- 
ment whatsoever." 

It  further  appeared,  that  the  petitioner 
caused  a  notice  of  this  assignment  to  be 
inserted  in  the  Gazette^  and  that  upon 
Messrs.  Nicholson  being  informed  of  it, 
they  immediately,  upon  consulting  with 
their  solicitor,  gave  directions  that  a  fiat 
should  be  sued  out  against  the  petitioner. 
Accordingly  a  fiat  was  sued  out  on  the 
5th  of  December  by  Messrs.  Nicholson, 
under  which,  the  petitioner  was  adjudged 
bankrupt,  the  act  of  bankruptcy  being  the 
execution  of  the  said  deed  of  assignment 
by  tlie  petitioner. 

Upon  the  petitioner's  solicitor  attend- 
ing the  commissioner  with  the  said 
deed  of  assignment,  upon  an  order  to  that 
effect,  the  solicitor  to  the  fiat  said, 
that  it  was  not  the  assignment  that 
he  objected  to,  but  the  provision  made 
therein  for  payment  of  the  solicitor's 
costs,  in  priority  to  the  other  creditors; 
whereupon  the  solicitor  for  the  petitioner 
offered,  if  the  fiat  were  not  persevered  in, 
to  give  up  all  claim  for  his  costs  out  of 
the  petitioner's  estate,  which  offer  the  soli- 
citor to  the  fiat  would  not  accept.  Sub- 
sequently to  the  deed  of  assignment,  the 
plaintiff  obtained  a  verdict  in  the  cause  of 
Sneezum  v.  Marshall^  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  non- 
suit, on  the  ground  that  the  contract  of 
sale  was  unstamped. 

Mr,  Smanston  and  Mr,  Bdcon^  in  sup- 
port of  the  petition. — The  petitioning  cre- 
ditors having  assented  to  an  assignment  for 
the  benefit  of  creditors,  cannot,  even  sup- 
posing the  clause  objected  to  in  the  deed  of 
assignment  to  be  unusual,  take  advantage 
of  it  as  an  act  of  bankruptcy ;  the. only  effect 
would  be,  that  the  deed  would  be  void  ah 
initio.  In  Ex  parte  Bayly {}\  the  Vice 
Chancellor  held,  that  a  creditor  who  was 
(1)  Mont.  &  M'Ar.  438. 


present  at  a  meeting  where  the  questiofi  of 
an  assignment  was  discussed,  and  who 
neither  assented  nor  dissented  to  the  pro- 
posed deed,  had  sufficiently  assented,  for  the 
purpose  of  preventing  him  from  aflerwafds 
taking  advantage  of  it  as  an  act  of  bank- 
ruptcy. But  it  is  submitted,  that  the  clause 
providing  for  the  payment  of  the  solicitor's 
costs,  was  only  such  as  the  solicitor  was 
'  entitled  to,  for  had  Sneezum's  action  failed, 
then  the  solicitor  would  have  been  entitled 
to  alien  upon  the  title-deeds,  in  respect 
of  his  costs.  It  was  but  right,  therefore, 
to  provide  for  the  solicitor's  costs,  as  the 
defence  to  the  action  was  conducted  for 
the  benefit  of  the  creditors — Marshall  ▼. 
Barkworth  (2), 

Mr,  James  Russell  and  Mr,  RoU^  contrd. 
— The  petitioner  has  not  proved  that  the 
Messrs.  Nicholson  assented  to  any  assign- 
ment by  him  for  the  benefit  of  his  creditors; 
for  the  evidence  is  strongest  that  they  did 
not.  But  taking  it  that  they  did  assent  to 
an  assignment,  still  the  question  remains 
— would  such  an  assent  (which  at  the  most 
could  be  taken  but  to  refer  to  a  common 
deed  of  assignment,)  warrant  the  insertion 
of  such  a  special  clause  as  has  been  insert- 
ed in  the  present  case  ?  Even  supposing 
that  they  had  assented  to  this  deed,  still  it 
must  fail,  for  Sneezum,  who  has  recovered 
in  his  action,  would  have  been  a  creditor 
of  the  petitioner,  and  not  having  assented 
to  the  deed  of  assignment,  it  would  have 
been  an  act  of  bankruptcy. 

[Sir  John  Cross. — If  you  shew  a  pre- 
ference to  one  creditor,  without  the  know- 
ledge  of  the  petitioning  creditor,  that  will 
be  sufficient.  I  think  it  rests  with  the 
other  side  to  make  out  that  you  were  a 
consenting  party  to  the  special  clauses ; 
the  evidence  is  extremely  conflicting  as  to 
the  general  assent.] 

Mr,  Swanstorif  in  reply. — It  is  unneces- 
sary to  shew  that  the  petitioning  creditor 
assented  to  this  particular  deed.  The  cir- 
cumstance of  his  having  assented  to  any, 
is  sufficient  to  prevent  him  taking  advan- 
tage of  it  as  an  act  of  bankruptcy.  See 
Marshall  v.  Barkworth, 

Sir  John  Cross. — There  is  much  con- 
flict of  evidence  whether  W.  Nicholson  did 

(S)  4  B.  &  Ad.  508 ;  8.  c.  t  Law  J.  Rep.  (n.s.) 
K.B.75. 
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or  did  not  consent  to  an  assignraent  for  the 
benefit  of  the  creditors.  Nicholson  says, 
that  he  did  not  intend  to  give  his  assent 
to  an  assignment,  but  that  he  had  only 
acquiesced  in  entertaining  the  proposition, 
and  had  by  no  means  given  an  assent  to 
its  execution.  At  the  same  time,  I  do  not 
doubt  that  the  other  party  went  away  from 
the  interview  with  him,  with  the  impres- 
sion that  he  had  assented  to  the  assign- 
ment :  but  if  so,  to  what  assignment  ? 
The  only  thing  proposed,  was  a  common 
assignment  to  a  trustee  for  the  equal  bene- 
fit of  all  the  creditors ;  and  that  was  the 
only  assignment  which  he  could  be  pre- 
sumed to  have  assented  to.  But  what  is  the 
deed  in  question  ?  A  very  different  one  : 
first  of  all,  it  gives  to  the  solicitor,  who 
prepared  the  deed,  and  who  is  the  attorney 
for  the  debtor  in  an  action  brought  against 
liim,  a  lien  upon  his  estate  and  effects,  in 
priority  over  all  his  creditors,  **  for  all  his 
costs,  charges,  and  expenses,  already  in- 
curred, or  which  shall  or  may  arise  or  be 
occasioned  in  or  by  the  defence  of  an  ac- 
tion," &c.  It  is  not  pretended  that  Mr. 
'Nicholson  assented  to  any  deed  of  this 
kind ;  but  it  is  said,  that  the  deed  is  what 
is  relied  upon  as  the  act  of  bankruptcy, 
and  that  he  assented  to  a  deed.  And  it  is 
thence  argued,  that  because  the  deed  con- 
tains something  that  the  creditor  did  as- 
sent to,  that  therefore  he  cannot  take 
advantage  of  it.  Suppose,  that  instead  of 
this  deed  containing  all  the  matters  in  one 
instrument,  it  had  been  divided  into  two ; 
and  suppose,  that  in  the  first,  the  debtor 
had  executed  a  conveyance  of  all  his  estate 
and  effects,  as  a  security  to  the  solicitor  for 
all  costs  incurred,  and  in  future  to  be  incur- 
red, in  an  action :  can  any  one  doubt  that  this 
would  have  been  a  fraudulent  preference 
and  an  act  of  bankruptcy  ?  Is  it  then  less 
an  act  of  bankruptcy,  because  it  is  embo- 
died in  a  deed  to  which  the  creditor  is 
said  to  have  assented.  The  deed  in  the 
present  case,  is  nothing  like  that,  to  the 
execution  of  which,  the  petitioning  credi- 
tor could  be  presumed  to  have  assented. 
I  am  of  opinion,  that  the  part  of  the  deed 
which  provides  for  the  payment  of  the 
solicitor's  costs,  is  a  fraudulent  preference, 
and  the  deed  an  act  of  bankruptcy. 

The  petition  mtut  be  dismissed. 


1 841 .     \  Ex  parte  lawden  in  re  stamd- 

Feb.  8.     /  LEY,  A  BANKRUPT. 

Proof—Admission— Answer. 

The  Court  will  not  order  the  commissioners 
to  enter  a  proof  for  a  particular  sum^  ad-- 
milted  by  the  banlcrupt  (who  was  a  trustee 
and  executor^)  to  be  due  from  him  to  his^ 
testator* s  estate^  in  his  answer  to  a  bill  filed 
by  a  legatee  against  him  prior  to  his  banh^ 
ruptcyt  although  the  original  writ  of  execu- 
tion issuing  out  of  the  Court  of  Chancery^ 
was  produced^  commanding  the  defendant  to 
pay  those  particular  sums  into  court  within 
one  week ;  but  will  only  make  the  common 
order  for  the  petitioner  to  make  such  proof 
as  he  may  be  advised^  the  writ  of  execution 
not  being  satisfactory  evidence  of  the  exis^ 
tence  of  such  a  proveable  debt,  it  being  in  its 
nature  more  an  order  pendente  lite. 

The  bankrupt  was  one  of  two  trustees 
and  executors  under  the  will  of  one  R.  B. 
His  CO- trustee  and  executor  had  died, 
having  accounted  with  him  for  such  parts 
of  the  testator's  estate  as  had  come  to  his 
hands.  The  petitioner  was  a  legatee  of 
500/.,  under  the  will  of  the  testator,  and 
she,  prior  to  the  bankruptcy,  filed  her  bill 
against  the  bankrupt  Standley,  praying 
that  an  account  might  be  taken  of  the  tes- 
tator's estate  come  to  the  hands  of  Standley, 
and  that  the  trusts  of  the  will  might  be 
performed.  Standley  put  in  his  answer 
on  the  12th  of  November  1840 ;  and  fi*om 
the  schedules  thereto  it  appeared  that 
there  was  due  from  him  to  the  estate  of 
the  testator,  the  sum  of  2,914/.  175.  6(/., 
which  was  admitted  by  him  to  be  in  his 
hands;  and  by  the  third  schedule  it  ap- 
peared that  he  had  invested  the  sum  of 
1,810/.  on  certain  promissory  notes,  and 
took  credit  for  that  sum,  for  payments 
made  by  him  on  account  of  the  testator's 
estate. 

By  an  order  of  the  Court  of  Chancery, 
dated  the  11th  of  January  1841,  Standley 
was  ordered  to  pay  into  court,  to  the  credit 
of  the  cause,  those  two  sums  of  2,914/. 
17^.  6d,  and  1,310/.,  which  appeared,  firom 
tlie  schedules  to  his  answer,  to  be  in  his 
hands.  It  appeared,  that  Standley  had 
placed  in  the  hands  of  his  solicitor,  the 
sum  of  700/.,  to  be  applied  in  part  dis- 
charge of  the  legacies  payable  under  the 
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said  will ;  but  that  he  had  not  paid  the 
said  two  sums  into  court,  in  compliance 
with  the  order  of  the  Court,  when,  on  the 
25th  of  January  1841,  a  fiat  issued  against 
him,  under  which  he  was  duly  declared 
bankrupt.  This  petition  was  now  presented 
by  the  petitioner,  for  liberty  to  prove,  on 
behalf  of  herself  and  the  otlier  legatees, 
for  the  amount  admitted  due  to  the  testa- 
tor s  estate ;  and  it  prayed,  tliat  the  peti- 
tioner might  be  at  liberty  to  prove,  under 
the  said  fiat,  for  the  sums  of  2,914/.  \7t. 
6d,  and  1 ,8 1 0^ ;  and  that  the  commissioners 
might  be  ordered  to  receive  such  proof 
accordingly,  or  that  the  petitioner  might 
be  at  liberty  to  prove  for  those  sums,  minus 
the  sum  of  700/. ;  and  that  the  commissioners 
might  be  ordered  to  receive  such  proof, 
and  to  allow  a  claim  to  be  entered  for  the ' 
said  sum  of  700/. ;  and  that  the  petitioner 
might  be  at  liberty  to  vote  in  the  choice  of 
assignees,  or  that  the  choice  of  assignees 
might,  if  necessary,  be  adjourned,  till  such 
proof  should  be  received.  The  petition 
was  served  upon  the  bankrupt  and  the 
petitioning  creditor,  but  they  did  not  ap^ 
pear. 

Mr.  SwantUm  and  Mr.  Koe^  for  the  peti- 
tioner, cited  i?x  par/e  Shaketha/i(l)  and 
Ex  parte  Moody  re  Wame  (2). 

[Sir  John  Cross. — This  is  not  a  mere 
application  for  leave  to  go  in  before  the 
commissioners  and  prove,  but  it  is  an  ap- 
plication that  the  commissioners  may  be 
desired  to  receive  proof  for  a  particular 
sum,  as  if  already  ascertained.  I  can  give 
you  an  order  to  go  in  and  prove ;  but  as 
this  Court  is  bound  to  stand  on  strict  rules 
of  evidence,  I  do  not  think  there  is  evi- 
dence sufficient  before  me,  to  warrant  my 
directing  proof  to  be  admitted  for  any  par- 
ticular sum.] 

Mr,  Swanston  dien  produced  the  original 
writ  of  execution  issuing  out  of  the  G>urt 
of  Chancery,  reciting  the  above  order  of 
the  Court,  and  commanding  the  defendant 
to  pay  the  particular  sums  therein  men- 
tioned, into  court,  within  one  week. 

Sir  John  Cross. — That  is  not  a  final 
adjudication.  I  can  only  give  the  common 
order.  Without  more  satisfactory  evidence, 


I  cannot  adjudge  this  to  be  a  proveable 
debt ;  the  writ  of  execution  only  shews, 
that  the  bankrupt  was  ordered  to  bring  a 
particular  sum  of  money  into  court  pcn- 
dente  lite. 

Mr.  Koe  asked  that  the  choice  of  assig- 
nees might  be  postponed  until  the  peti- 
tioner could  go  before  the  commissioners 
to  establish  his  proof,  the  choice  of  assig- 
nees being  to  take  place  next  day.  ThU 
was  refused,  but  die  minutes  of  the  order 
were  declared  sufficient  information  to  the 
commissioners,  that  the  petitioner  had  ob- 
tained an  order  to  go  in  and  prove. 


1841. 
Jan.  26,  27 


(1)  8  Bro.  C.C.  198. 


Rote,  418. 


>  Ex  parte  nbwhousb  tn  the 
•  V        matter  o/* nbwhousb. 

Account — Assignee — Audit. 

Account  refused  as  to  personal  esttdt  after 
severUeen  years:  granted  as  to  rents  and 
profits  of  real  estate. 

In  1828  a  commission  of  bankruptcy 
issued  against  the  petitioner;  a  dkvidend  was 
declared  in  1825  of  \Ss.in  the  pound  ;  no 
dividend  had  been  since'  made^  nor  did  it 
appear  that  any  personal  estate  had  since 
come  to  the  hands  of  the  asngnees.  The 
Court  refused  an  order  on  the  petition  cftMe 
bankrupt,  that  the  surviving  assignee  should 
account  for  the  personal  estate,  but  made  an 
order  to  account  for  the  rents  of  the  real 
estates. 

As  to  tlie  personal  estate,  the  audii  upon 
the  dividend  must  be  taken  as  evidence  of  the 
correctness  of  the  accounts  up  to  that  time. 

This  was  the  petition  of  the  bankrupt, 
and  it  prayed  that  an  account  might  be 
taken  of  the  dealings  and  transactions  of 
the  assignees,  as  to  the  estate  and  effectt 
of  the  petitioner.  The  petition  stated,  that 
in  1828  a  commission  had  issued  against 
the  petitioner,  under  which  he  was  de- 
clared bankrupt;  that  John  Peace  and 
Frederick  Jones  were  chosen  assignees 
thereunder ;  that  the  whole  amount  of  debts 
proved  against  the  estate  of  the  petitioner, 
amounted  to  the  sum  of  607/.  2«.  7-|^.; 
and  that  in  the  year  1 825  a  dividend  of  15<. 
in  the  pound  was  paid  by  the  assignees, 
leaving  only  the  sum  of  151/.  I6s.  3d.  due 
and  owing  from  the  estate  of  the  petitioner; 
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that  at  the  time  of  the  issuing  of  the  com- 
mission, the  petitioner  was  entitled  in  fee 
to  certain  premises,  which  were  of  the  value 
of  1,600/. ;  that  the  assignees  entered  into 
possession  of  them,  or  into  the  receipt  of 
the  rents  and  profits  thereof,  hut  that  since 
the  year  1S25  they  had  made  no  further 
dividend  of  the  petitioner's  estate,  nor  ac- 
counted for  the  same. 

The  petition  charged,  that  persoiHil  pro- 
perty had  been  got  in  since  the  year  1825, 
which  had  not  been  accounted  for  by  the 
assignees.  It  appeared  that  the  real  estate 
of  the  bankrupt  was  subject  to  a  mortgage 
for  800/.,  at  5L  per  cent,  and  that  the 
property  was  worth  80/.  a  year  for  the  first 
two  years  after  the  bankruptcy,  and  65/. 
a  year  afterwards. 

John  Peace  died  lately,  insolvent ;  and 
the  bankrupt  presented  this  petition,  pray- 
ing that  the  surviving  assignee  should 
account.  The  respondent,  Frederick  Jones, 
(the  surviving  assignee,)  stated,  in  his 
aflSdavit,  that  immediately  upon  being  in- 
formed by  his  CO- assignee  that  he  was 
chosen  an  assignee  of  the  petitioner's  estate, 
he  declared  to  him  that  he  would  not  act 
as  an  assignee ;  and  that,  being  assured  by 
Peace  that  he  would  never  be  called  on  to 
act  as  such,  he  omitted  to  renounce  the 
appointment ;  but  that  he  had  never  acted 
in  any  manner  as  an  assignee  of  the  estate 
of  the  bankrupt,  nor  had  he  entered  into 
possession  of  any  of  the  real  property  of 
the  bankrupt,  nor  into  the  receipt  of  the 
rents  and  profits  thereof;  and  that  he  had 
never  received  any  part  of  the  bankrupt's 
estate,  until  after  the  death  of  his  co-assig- 
nee ;  but  he  admitted  that  he  did,  for  the 
sake  of  conformity,  and  to  avoid  putting 
the  estate  to  the  expense  of  appointing  a 
new  assignee,  join  in  executing  one  or  more 
deed  or  deeds  of  conveyance  of  some  part 
or  parts  of  the  bankrupt's  estate,  which 
had  been  sold  by  the  said  John  Peace ;  but 
that  he  did  so  upon  the  representation  of 
Peace  (his  co-assignee),  who  was  also  soli- 
citor to  the  commission,  who  told  him  that 
his  signature  was  only  required  for  the 
sake  of  conformity ;  that  he  did  not  re- 
ceive any  part  of  the  purchase- money,  but 
that  the  whole  was  received  by  Peace ;  and 
that  the  petitioner  was  aware  that  he 
(Jones)  had  never  received  any  part  of  his 
estate  and  effects.   This  evidence  was  con- 


firmed by  the  affidavit  of  the  son  of  John 
Peace,  the  deceased  assignee. 

Mr,  SwanBton^  for  the  petitioner,  con- 
tended, that  he  was  entitled  to  an  account 
of  his  real  and  personal  estate  from  the 
time  of  his  bankruptcy  against  the  surviv- 
ing assignee ;  that  Jones  should  have  de- 
clined the  office  of  assignee ;  and  that,  by 
not  doing  so,  and  thereby  allowing  a  new 
choice,  the  property  had  been  wasted; 
that  a  trustee  could  not  plead  lapse  of  time 
as  against  his  cestui  que  trust ,  except  in 
cases  of  adverse  daim  on  the  part  of  the 
assignees. 

Mr,  K.  S.  Parker,  contra,  cited  In  re 
Litchfield {\\  Primrose  v.  Bromley  (2). 

Mr,  SwansUm,  in  reply. 

Sib  John  Cross. — In  this  case  a  com* 
mission  was  sued  out  against  the  petitioner 
as  far  back  as  the  year  1828.  He  states  in 
his  petition  that  two  assignees  were  ap- 
pointed. Peace  and  Jones;  that  in  the 
'course  of  two  years  the  debts  proved 
against  his  estate  amounted  only  to  607/. 
Zs.  7\d. ;  and  that  a  dividend  had  been 
paid  thereon  of  1 5s»  in  the  pound  ;  but  he 
does  not  shew  that  since  that  time  there  has 
been  any  transaction  with  respect  to  the 
personal  estate,  and  it  was  as  competent 
for  the  petitioner  to  have  called  upon  the 
assignees  to  account  for  the  personal  estate 
fifteen  years  ago,  as  it  is  at  present.  I 
was  a  little  surprised,  in  the  course  of  the 
argument,  to  hear  counsel  for  the  petitioner 
state,  that  time  was  no  ingredient  between 
trustees  called  on  to  account,  and  their 
cestui  que  trust;  but  I  find  that  in  the  case 
of  Snuth  V.  Clay{S),  also  reported  in  a 
note  to  Deloraine  v.  Browne  (4),  and 
cited  in  Hercy  v.  Dinwoody  (5),  Lord 
Camden  said,  "  A  court  of  equity  is  not 
active  in  giving  relief  gainst  conscience 
and  public  convenience.  Nothing  can  call 
this  Court  into  activity  but  conscience, 
good  faith,  and  reasonable  diligence ;  where 
they  are  wanting,  the  Court  is  passive  and 
does  nothing.  Laches  and  neglect  are 
discouraged  ;  therefore  there  is  always  a 
limitation  to  suits  in  this  court."     I  think, 

(1)  1  Atk.  78. 
{i )  Ibid.  89. 

(3)  Amb.  645. 

(4)  3  Bro.  C.C.  633. 
(5}SVef.jaD.9t. 
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therefore,  that  I  ought  not  now,  afler  the 
petitioner  has  so  long  neglected  to  call  for  an 
account,  to  permit  the  accotint,  as  to  the 
personal  estate,  to  be  gone  into.  But  the 
assignees  have  actually  been  receiving  the 
rents  of  the  real  estate  up  to  the  present 
day.  I  think,  therefore,  that,  as  far  as  re- 
gards the  real  estate,  the  bankrupt  has  a 
right  to  the  order  of  the  Court ;  but  as  to 
the  personal  estate,  I  think  the  audit  upon 
the  dividend  must  be  taken  as  evidence  of 
the  correctness  of  the  accounts,  up  to  that 
time.  Had  the  bankrupt  traced  any  of  the 
personal  estate  into  the  hands  of  the  as- 
signees subsequently  to  the  order  of  divi- 
dend, he  might  he  entitled  to  an  account 
as  to  the  personal  estate  also. 

Account  refused  as  to  the  personal 
estate;  but  ordered,  that  the  surviving 
assignee  should  account  for  such  of  the 
rents  and  proceeds  of  the  real  estate  as 
may  have  come  to  his  hands. 


1841.     \In 
Feb.  1.    / 


the  matter  of  elt,  a  bank- 
rupt. 


Practice, — Order  ex  parte — Rule  to  shew 
Cause — Fivd  Voce  Examination, 

Where  the  Court  are  divided  in  opinion 
upon  the  bankrupfs  petition  to  supersede^ 
one  Judge  being  of  opinion  that  there  is 
no  petitioning  creditor's  debt,  the  other  not 
being  satisfied  on  the  evidence,  and  no  order 
is  made,  but  the  petition  retained,  —  the 
bankrupt  may,  upon  an  ex  parte  application^ 
obtain  an  order  for  bringing  his  petition  into 
the  paper  for  hearings  and  for  a  viva  voce 
examination  thereon.  Ana  this  order  is 
analogous  to  a  rule  to  shew  cause  at  common 
law. 

This  was  a  motion,  on  the  part  of  the 
assignees  of  the  bankrupt,  to  discharge  an 
order,  obtained  ex  parte  by  the  bankrupt, 
that  his  petition  should  come  again  into 
the  paper,  and  that  witnesses  should  be 
examined  vivd  voce,  under  the  following 
circumstances : — In  Michaelmas  term  last, 
the  bankrupt's  petition  to  supersede  upon 
the  grounds  of  no  petitioning  creditor's 
debt,  and  no  act  of  bankruptcy,  came  on 
to  be  heard  before  this  Court,  which  tlien 
consisted  of  two  Judges,  one  of  whom  was 
of  opinion  that  the  bankrupt  bad  made 


out  his  case  for  a  supersedeas ;  but  the 
other  learned  Judge  was  not  satisfied  with 
the  evidence,  and  did  not  think  it  a  suCB* 
ciently  clear  case  to  supersede,  intimating 
an  opinion,  that  the  question  as  to  the 
petitioning  creditor's  debt  should  be  tried 
by  an  issue. 

The  consequence  was,  that,  the  Court 
not  being  agreed,  there  was  no  order  made 
upon  the  petition  ;  but  the  petition  was 
retained.  The  bankrupt  afterwards  ap- 
plied ex  parte,  and  ontained  the  order 
complained  of,  and  which  was  sought  to 
be  discharged  by  this  motion. 

Mr,  James  Russell  and  Mr.  Anderdon, 
in  support  of  the  motion. — This  was  an 
order  which  should  not  have  been  made  be« 
hind  tlie  backs  of  the  respondents.  Bring- 
ing a  petition  again  into  the  paper  should 
be  the  subject  of  a  special  application, 
more  particularly  where  it  is  not  simply  to 
be  brought  into  the  paper  again,  but  with 
the  addition  that  there  shall  be  a  vivd  voce 
examination,  and  that  when  the  whole 
matter  in  dispute  had  been  gone  into  and 
discussed  upon  affidavit — Ex  parte  Bald' 
irm(l). 

Mr,  Swanston,  contr^,  was  stopped  by 
the  Court. 

Sir  John  Cross. — There  is  no  rule  of 
practice  in  question  here.  But  for  the 
enormous  expense,  I  should  have  pre- 
ferred sending  it  to  a  jury.  I  think  it  is 
more  fit  that  the  case  should  be  reheard 
upon  vivd  voce  evidence,  as  proposed.  A 
great  deal  has  been  said,  that  this  was  an 
order  made  behind  the  backs  of  the  re- 
spondents :  it  was  not  so ;  that  is  a  misun- 
derstanding. Had  I  been  sitting  in  a  court 
of  common  law,  I  should  have  said,  "  Take 
a  rule  to  shew  cause ;"  but  in  this  court 
it  is  more  usual  to  make  an  order,  leaving 
it  to  the  other  side  to  move  to  discharge  it 
^  if  he  please,  which,  in  effect,  is  a  rule  to 
shew  cause.  And  in  this  case  the  order 
was  nothing  else  than  a  rule  to  shew  cause. 

J[Mr,  Russell,  — The  merits  have  not  been 
gone  into.  The  motion  has  been  merely 
to  discharge  the  order  upon  the  ground  of 
irregularity.] 

[His  Honour  said  that  he  would  hear 
anything  which  could  be  urged  against  the 
order.] 

(1)  1  Mont.  &  Ayr.  617. 
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Sir  Johk  Cross. — Here  is  r  petition  in 
court,  but  all  the  proceedings  are  sus* 
pended;  and  there  has  been  simply  an 
application  to  set  it  going.  And  the  ques- 
tion 18,  what  is  the  best  way  ?  I  think  the 
shortest  way  is  to  have  a  vivd  voce  exami- 
nation. In  deference  to  Sir  George  Rose's 
opinion,  I  must  have  more  evidence  ;  but 
until  I  am  satisfied  that  there  are  assets,  I 
will  not  send  it  to  a  jury.  Were  there 
three  Judges  now  in  this  court  instead  of 
one,  it  would  be  a  matter  of  course  to 
rehear  the  petition. 

Motion  refused. 


1841.   r^*j«''' 

Xjr        01       J       JAMES 
V      RUPT. 


Ex  parte  harvsy  oem  and 
pooLET,  in  the  matter 

JOHN   RUMSET,   A   BAMK- 


Trading —  Solicitor — Scrivener, 

If  a  solicitor  or  attorney t  practising  as 
such,  shall  also  he  in  the  habit  of  receiving 
other  men*s  monies  or  estates  into  his  trust 
or  custody  f  for  the  purpose  of  investing  them 
in  securities,  as  Jte  may  be  able  to  procure 
them,  and  practise  such  business  as  a  trade, 
he  will  be  considered  a  trader,  liable  to  the 
bankrupt  laws* 

And  it  will  be  unnecessary  to  consider 
whether  he  was  properly  a  scrivener  or  money 
broker,  but  only  whether  he  was  a  person 
"  receiving  other  men's  monies  into  his  trust 
and  custody" 

The  fiat  in  this  case  had  issued  against 
the  bankrupt,  describing  him  as  a  "  money 
scrivener,  dealer  and  chapman." 

The  present  petition  was  presented  by 
certain  creditors  of  the  alleged  bankrupt, 
Rumsey,  on  behalf  of  themselves  and  other 
creditors,  &c. ;  and  it  prayed  a  superse- 
deas, upon  the  ground  that  Rumsey  was 
not  a  "  money  scrivener,  dealer  and  chap- 
man," or  in  any  other  way  a  trader  within 
the  meaning  of  the  bankrupt  laws.  Tb« 
petition  stated,  that  for  the  last  fourteen 
years  Rumsey  had  carried  on  the  business 
or  profession  of  an  attorney  and  solicitor 
at  High  Wycombe,  in  the  county  of  Bucks, 
and  diat  all  business,  which  he  had  trans- 
acted for  his  clients,  was  strictly  in  the 
Niw  Series,  X— Banrr 


character  of  an  attorney  and  solicitor,  and 
not  in  that  of  a  money  scrivener. 

I'he  respondents  insisted,  that  there  were 
various  transactions  in  which  money  had 
been  placed  in  Rumsey*s  hands  by  his 
clients,  for  the  purpose  of  being  lent  on 
securities  as  Rumsey  could  procure  them ; 
and,  moreover,  that  he  charged  procura- 
tion fees  to  the  borrowers  of  the  money. 
The  evidence  on  the  part  of  the  respon- 
dents was  first  goi^e  into. 

James  Crook  deposed,  that  he  had  known 
Rumsey  for  the  space  of  seven  years  then 
last  past,  during  which  time  he  used  and 
exercised  the  trade,  business,  or  profession 
of  a  money  scrivener,  receiving  other  men's 
monies  and  estates  into  his  trust  and  cus- 
tody, and  making  merchandise  thereof, 
and  sought  and  endeavoiured  to  get  his 
livelihood  thereby,  as  others  of  the  same 
trade  and  business  usually  do.  And  he 
further  deposed,  that  he  knew  Rumsey  to 
have  had  monies  lodged  in  his  hands  by 
his  clients  and  otiiers,  for  the  purpose  of 
being  invested  in  securities,  and  that  upon 
the  money  being  invested,  Rumsey  charged 
not  only  for  the  mortgage  deed  or  assign- 
ment, and  conveyancing  part  of  the  busi«- 
ness,  but  also  certain  fees,  bonuses,  or 
compensation  for  himself  for  procuring  the 
said  money.  And  he  fiurther  deposed,  that 
on  or  about  Christmas,  1839,  one  John 
Rixon  placed  in  the  hands  of  Rumsey  a 
certain  sum  of  money  for  the  purpose  of 
being  invested  in  securities,  which  Rumsey 
was  to  procure ;  that  he,  this  deponent,  in 
the  month  of  September  1 836,  applied  to 
Rumsey  for  the  purpose  of  raising  the 
sum  of  2,000/.  on  mortgage  of  certain  pro- 
perty, which  sum  Rumsey  accordingly  ob- 
tained for  deponent,  and  charged  deponent 
a  certain  bonus  or  compensation  for  him- 
self, over  and  above  the  charging  for 
preparing  the  mortgage  deeds,  &c. 

The  depositions,  as  to  the  trading,  upon 
which  the  fiat  had  issued,  were  those  of 
William  Bransford  Hatchett,  who  had  been 
the  clerk  of  the  bankrupt.  Subsequently 
to  the  issuing  of  the  fiat,  he  made  an  affi- 
davit directly  opposed  to  his  depositions ; 
and  it  was  now  objected,  .that  the  deposi- 
tions could  not  be  read 'in  evidence,  but 
this  objection  was  overruled.  In  his  depo- 
sitions   he   stated,   tliat  he    had    known 
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Rumsey  fbr  the  space  of  twenty-six  yearsi 
during  the  last  five  years  of  which  he  had 
been  employed  by  him  as  his  clerk,  in 
keeping  tlie  books  and  accounts  of  the 
office ;  and  that  during  the  said  term  of 
five  years,  Rumsey  did  use  and  exercise 
the  trade,  business,  or  profession  of  a  money 
scrivener,  receiving  other  persons*  monies 
and  estates  into  his  trust  and  custody,  and 
making  merchandise  thereof,  and  sought 
and  endeavoured  to  get  his  livelihood 
thereby,  as  others  of  the  same  trade  and 
business  usually  do ;  that  he  knew  Rumsey 
to  have  had  money  lodged  in  his  hands  by 
his  clients  and  others,  for  the  purpose  of 
being  invested  in  securities,  and  upon  the 
said  money  being  so  invested,  Rumsey  had 
charged  not  only  for  the  mortgage  deed  or 
assignment,  and  conveyancing  part  of  the 
business,  but  also  certain  fees,  bonuses,  or 
compensation  for  himself  for  procuring  the 
loan. 

Ralph  Spicer,  a  solicitor,  deposed,  that 
he  had  known  the  bankrupt  for  the  last 
ten  years,  during  which  time  he  had  fre- 
quent communications  with  him,  and  had 
numerous  opportunities  of  knowing  the 
nature  of  many  of  the  business  transactions 
of  the  bankrupt ;  and  that  he  knew  that 
the  said  bankrupt  carried  on  the  profession, 
business,  or  employment  of  a  money  scri- 
vener, as  well  as  Uiat  of  an  attorney  and 
solicitor,  and  verily  believed  that  his  busi- 
ness of  a  money  scrivener  was  fully  equal 
to  that  of  a  solicitor  and  attorney;  and 
that  the  said  bankrupt  was  always  consi- 
dered and  taken  to  be  a  money  scrivener, 
and  as  such  a  trader  within  the  meaning 
of  the  bankrupt  laws. 
*  ^'^   J.  Collier  deposed,  that  he  knew 

>v»  «^^y  occasions  his  father  had 

that  on  nu.         4s  of  the  bankrupt  various 
lodged  in  the  hau.      .  t,^  purpose  of  being 
sums  of  money  for  w  ^  .^^  ^^  y^^^ 
invested  in  securities,  as  nc>       ^ 
rupt,  could  find  or  procure  theu. '     Vunfc. 

It  appeared,  "by  the  books  of  the  u.  " 
rupt,  that  in  all  the  cases  set  forth  in  thb 
depositions  of  W.  B.  Hatchett,  and  in 
many  otfier  cases,  a  certain  charge  was 
made  against  the  persons  borrowing  the 
money,  for  attendmg  them,  receiving  in- 
ftructionst  ^c  prior  to  the  procuring  of  the 
money  required  by  them. 

The  evidence,  in  support  of  the  petition 


consisted  of  the  affidavits  of  tlie  different 
in(lividuals  who  were  mentioned  by  W.  B. 
Hatchett,  in  his  said  depositions,  as  in- 
stances of  procuration  fees.  This  evidence 
amounted  to  this :  that  they  employed  the 
bankrupt  as  a  solicitor  in  preparing  certain 
mortgage  securities  for  them,  and  that 
they  did  afterwards  pay  his  bill  of  costs, 
for  preparing  such  mortgage  securities, 
attendances,  letters,  and  for  the  parchment 
and  stamps  necessarily  made  use  of  theivon, 
but  that  they  did  not,  on  such  transactions, 
or  at  any  other  time,  either  directly  or 
indirectly,  give  any  fee,  bonus,  or  compenr 
sation  to,  or  was  any  fee,  bonus,  or  com- 
pensation demanded  by,  the  said  bankrupt, 
over  and  above  his  bill  of  costs  as  such 
solicitor  as  aforesaid,  for  procuring  any 
sum  or  sums  of  money  for  or  on  behalf  of 
them. 

W.  B.  Hatchett,  in  his  affidavit,  which 
was  filed  in  support  of  the  petition,  stated, 
that  at  the  time  he  made  his  said  deposi- 
tions, he  was  misled,  in  point  of  law,  by 
supposing  that,  because  there  appeared  in 
the  books  of  Rumsey  several  instances  of 
charges  for  attendances,  respecting  the  pro- 
curing of  the  money,  prior  to  the  charges 
for  instructions  for  drawing  and  ^igrossing 
the  deed,  that  such  charges  were  the 
charges  of  a  money  scrivener,  and  .made  a 
solicitor  a  money  scrivener ;  and  that  he 
had  no  reason  or  ground  other  than  that, 
for  saying,  that  the  said  John  Rnmsey  bad 
charged  fees,  bonuses,  or  compensation  in 
these  instances ;  that  he  had  since  seen  a 
bill  of  costs  of  the  said  James  Crook,  which 
Rumsey  had  make  out  and  d^vered  to 
him ;  and  that  in  such  bill  there  were  iteins 
of  solicitor's  attendances  charged,  relative 
to  the  procuring  of  money,  similar  to  those 
in  the  instances  referred  to  in  his  deposi- 
tions ;  and  that  he  verily  believes,  that  the 
bdnus  and  compensation,  referred  to  in  the 
affidavit  of  said  James  Crook,  was  no  other 
than  the  amount  of  the  several  fees  charged 
for  attendance,  exclusive  of  the  items  fer 
-^j-^iwing    and    engrossing    the    mortgage 

^The  foW ^?8  »  »  ^Py  ®f  ^«  ,^*"  ?^ 
costs  in  one  of  iJ®  "«»^««  rrferred  to  m 
the  depositions  of  V.  °'  Hatchett,  as  cases 
where  he  considered  thht  procura^on  fees 
had  been  chargec?,  and  will  bC  sufficient  to 


COURT  OF  BANKRUPTCY:  1841, 


45 


%hew  the  system  of  charges  in  such  casesi 

on  the  part  of  the  bankrupt 

£•  s.   d, 

Feb.  3f .  Attending  you  on  your  applica- 
tion  for  loan  of  250l.,  conferring  thereon, 
and  agreed  to  procure  same 0    5    4 

March  18.  Clerk  a  attending  at  Mr.  Mor- 
ria's  to  look  over  the  title^deeda  relating 
to  the  property  in  mortgage  to  him,  and 
upon  which  you  desired  to  raise  a  aum 
of  money  on  mortgage,  and  taking  epi- 
tome of  title,  and  horse  hire   1     1    0 

— ^  S5.  Writing  you  that  it  would  not 
be  convenient  to  settle  the  business 
relative  to  a  further  advance  required 
by  yon  for  a  few  daya • 0    0    0 

.— .  S7.  Writing  Measrs.  W,  as  to  ad- 
vance of  500L  out  of  the  truat  monies 
of  the  late  Mr.  D,  to  enable  you  to  pay 
off  Mr.  Morris,  and  have  the  mortgage 
inonesum 0    5    6 

f9.  Writing  long  letter  to  Mr.  D, 

as  to  advancing  yon  the  hOOL,  now  in- 
vested in  Exchequer  bills,  left  by  the 
late  Mr.  D,  to  be  laid  out  in  augmenta- 
tion of  the  Lee  living 0    5    6 

April  11.  Attending  you  as  to  the  advance 
when  you  atated  that  Mr.  Morris  had 
intimated  to  you,  that  he  thought  he 
could  advance  some 0    0    0 

Attending  you,  and  administering 

oath  to  aiBdavit  prepared  by  you,  for 

proof  of  your  debt  under  bankruptcy..  0    S    6 

■  Attending  Mr.  D.  and  explaining 

to  him  the  nature  of  the  property  offered 
by  you  in  mortgage,  when  he  consented 
to  let  yon  have  the  .500^,  unless  he 
should  otherwise  dispose  of  it  in  a  few 

days  t • •••••  0    3    4 

—  21.  Writing  to  Mr.  D,  inquiring  if 
you  might  rely  upon  the  advance  of  the 

500/. as  requested.. 0    5    6 

■  Attending  you  on  your  stating 
that  Mr.  Morris  had  consented  to  ad- 
vance you  200/.  at  Midsummer,  and 
that,  consequentlv,  you  would  not  re- 
quire the  money  nrom  Mr.  D^.  ...••..  0    5    4 

June  ft.  instruction  for  further  charge 
from  yon  to  Mr.  Morris ••••••  0    6    8 

Then  came  the  regular  charges  for  pre- 
paring deeds,  &c. 

Mr,  Swan$Um  and  Mr.  James  Russellt  in 
support  of  the  petition. 

Mr,  Anderdon  and  Mr,  Montagu  Cham" 
bers,  contr^. — Rumsey,  though  a  solicitor, 
was  also  a  money  scrivener  or  money 
broker.  There  is  nothing  to  prevent  a 
man  being  both  a  solicitor  and  a  money 
scrivener.  In  ex  parte  Bath  re  Barman  ( 1 ;, 
Best*  C.J.  remarked,  *'  If  an  attorney  joins 
with  his  business  of  an  attorney  the  busi- 
ness of  a  scrivener,  he  is  not  less  a  seri- 
al) Mont.  8f. 


▼ener  because  he  is  an  attorney,  nor  would 
he  be  less  a  coal  merchant  if  he  were  to 
unite  the  two  characters  of  coal  merchant 
and  attorney.  Now,  in  all  the  instances 
proved  in  this  case,  the  money  remained* 
not  in  the  hands  of  the  party's  own  banker, 
but  in  the  hands  of  Mr.  Burman,  until  he 
could  procure  suitable  security  on  which 
to  lend  it.  Was  not  this  receiving  men's 
monies  into  his  trust  or  custody?"  So  in 
the  present  case,  instances  are  shewn  of 
money  being  deposited  with  the  bankrupt, 
to  remain  in  his  hands  until  he  could  pro- 
cure a  suitable  security.  True,  there  were 
no  charges  for  procuration  eo  nomine;  but 
that  matters  not,  if  there  were  charges 
which  were  virtually  procuration  fees.  In 
Hutchinson Y.  Ga9coigne{t\  Wood,  B.  said, 
"  It  does  not  signify  whether  he  receives 
it  as  procuration  money,  or  in  any  otlier 
name  or  shape;  it  is  substantially  the  busi-» 
ness  of  a  scrivener.'* 

Mr.  Swanston/in  reply. — There  has  been 
no  case  of  trading  made  out  against  the 
aUeged  bankrupt. 

[Sib  J.  Cboss. — Perhaps  there  may  be 
no  one  instance  of  trading  sufficient  to 
bring  the  party  within  the  bankrupt  laws : 
still  the  question  remains,  whether  the 
Court  will  not  infer  that  the  procuration 
business  was  done  for  a  profit.  From  a 
combination  of  facts,  the  Court  may  draw 
a  conclusion  of  fact.  It  seems  to  me,  that 
Rumsey  received  other  men's  monies  into 
his  trust  and  custody,  within  the  meaning 
of  the  act  6  Geo.  4.  c.  16.  s.  2.] 

The  Court  cannot,  without  evidence, 
infer  that,  as  to  a  particular  transaction, 
there  had  been  a  particular  charge  :  this 
charge  must  be  shewn  to  have  been  made. 
It  must  also  be  shewn,  that  there  was  a 
seeking  of  a  livelihood  by  the  trade  of 
scrivening ;  but  there  is  no  profit  shevm  to 
have  arisen  to  the  bankrupt,  except  in  his 
regular  way  of  business,  and  as  incidental 
to  his  business  of  an  attorney  or  solicitor* 
Supposing  that  there  was  such  an  instance 
shewn,  there  would  remain  to  be  shewn  a 
general  intent  to  carry  on  the  business  of  a 
scrivener.  In  Ex  parte  Warren  (d),  there 
was  a  distinct  charge  by  Warren  for  scri- 
vening ;  but  it  wa«  held,  that  as  the  trans- 

(«)  Holt.  N.P.C.  509. 
(5)  2  Sch.  &  Lef.  414. 
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action  nrighl  have  been  incidental  to  his 
character  of  a  solicitor,  he  was  not  a  scri- 
vener. Lord  Redesdale  said,  "  This  dis- 
tinction may  be  fairly  drawn  in  every  case, 
viz.  whether  the  business  transacted  was 
incidental  to  the  character  of  an  attorney 
or  solicitor,  or  distinct  from  it;"  and  again, 
"It  is  not  to  be  implied,  that  every  attor- 
ney who  transacted  a  loan  of  money,  and 
took  money  for  transacting  the  loan,  was 
subject  to  the  bankrupt  laws."  Lord 
Kenyon,  in  the  case  of  Hamson  v.  Harri- 
son (4),  determined,  that  the  mere  receiv- 
ing other  men's  monies,  charging  commfs- 
sion  on  the  receipt,  and  employing  the 
money  whilst  in  his  hands  for  his  own 
benefit,  did  not  make  a  man  a  scrivener ,« 
and  said,  *'  I  think,  therefore,  it  must  be 
now  pretty  well  understood,  that  an  attor- 
ney or  solicitor,  acting  in  his  common  and 
ordinary  business,  and  merely  taking  pro- 
curation money  upon  a  loan,  does  not 
thereby  become  a  scrivener,  liable  to  the 
bankrupt  laws." 

[Sir  J.  Cross. — Do  you  contend,  that 
if  there  had  been  an  habitual  system  of 
scrivening  made  out  in  that  case,  in  con- 
junction with  the  business  of  an  attorney 
or  solicitor,  that  he  would  not  have  been 
considered  a  trader  ?] 

Yes  ;  no  matter  how  many  instances  of 
procuration,  if  they  were  incidental  to  the 
business  of  attorney  or  solicitor.  That  case 
was  a  clear  instance  of  scrivening ;  but  the 
doubt  was,  whether  it  was  a  substantial 
case  of  scrivening,  or  merely  incidental  to 
the  profession  of  an  attorney  or  solicitor. 
In  Ex  parte  Pater  son  re  Bryant  {5),  the 
Lord  Chancellor,  in  giving  judgment,  said, 
"  The  next  question  is,  as  to  the  trading 
as  a  scrivener.  That  does  not  depend 
upon  the  fact,  whether  the  bankrupt  has 
or  has  not  occasionally  done  acts  which  a 
scrivener  peculiarly  and  properly  would 
have  done ;  not  upon  what  he  may  have 
done  upon  one  day,  and  what  upon  another, 
but  upon  his  intention  generally  to  get  a 
living  by  so  doing."  In  Ex  parte  Malkin 
re  Adams  (6),  the  question  of  scrivening 
was  sent  to  an  issue;  and  Gibbs,  C.J.,  in 
directing  the  jury,  fully  adopted  the  view 
of  the  Lord  Chancellor,  in  Ex  parte  Pa^ 


(4)  t  E»p.  N.P.C.  555. 

5)  1  Rose.  405.  « 

6)  S  Ibid.  «r. 
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terson,  and  observed (7),  "Although  he 
may,  as  an  attorney,  incidentally  have 
acted  as  a  scrivener,  that  will  not  consti- 
tute him  a  scrivener  within  the  bankrupt 
laws."  And,  in  the  sam^  case,  Gibbs,  C.J. 
said  (8),  **  Though  an  attorney  may  have 
incidentally  acted  as  a  scrivener,  that  is  not 
sufficient.  Though  money  may  have  been 
deposited  with  him,  for  which  he  was  after- 
wards to  seek  a  borrower,  a  few  insulated 
instances  of  that  sort,  occurring  in  the 
course  of  his  business  as  an  attorney,  would 
not  bring  him  within  the  operation  of  the 
bankrupt  laws ;  for  that  would  not  be 
'  using  the  trade  or  profession  of  a  scrive- 
ner, receiving  other  men's  monies  or  estates 
into  his  trust  or  custody.'"  I  admit,  that 
in  Hutchinson  v.  Gascoigne,  it  was  decided, 
that  an  attorney,  who  becomes  a  general 
depositary  of  the  money  of  his  clients,  and 
of  other  persons,  which  he  invests  upon 
securities,  charging,  in  addition  to  his  fees 
for  preparing  the  securities,  a  compensation 
(no  matter  by  what  name),  is  a  trader 
within  the  meaning  of  the  bankrupt  laws; 
but,  in  the  present  case,  they  have  not 
shewn  one  instance  of  charges  in  addititm 
to  his  proper  charges  as  a  solicitor.  Are 
they  not  all  charges  which  he  was  entitled 
to  make  as  an  attorney  ?  A  solicitor  is  to 
charge  for  his  attendance  upon  his  client, 
upon  the  subject  of  a  loan  about  to  be 
procured.  In  Hurd  v.  Brydges  (9),  Dallas, 
J.  agreed  with  the  remarks  of  Gibbs,  C.J. 
in  Ex  parte  Malkin^  and  observed,  "  The 
attorney  was  predominant.  The  bonds, 
judgments,  warrants  of  attorney,  by  which 
the  annuities  are  secured  to  the  grantor, 
were  prepared  in  his  office,  and  he  charged 
for  them.  These  charges,  in  which  it  is 
said,  the  annuity  commission  vras  in- 
cluded, were  the  subject  of  taxation.  In 
all  the  cases  which  have  been  adduced  in 
evidence,  this  man  acted  as  an  attorney." 
This,  therefore,  cannot  be  held  to  be  a 
trading  as  a  scrivener,  without  overruling 
Ex  parte  Warren. 

Sir  John  Cross. — Much  confusion  has 
arisen  in  the  construction  of  the  former 
acts  of  parliament,  respecting  the  profes- 
sion of  a  scrivener,  which  may  not  now 

(7)  2  Rose,  SI. 

(8)  S  Campb.  N.P.C.  540. 

(9)  Holt,  N.P.C.  656.^ 
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apply  to  the  present  state  of  the  law ;  by  the 
Stat.  21  Jac.  I.  c.  19,  it  was  enacted,  '*that 
where  any  person  should  use  the  trade  or 
profession  of  a  scrivener,  receiving  other 
men's  monies  or  estates  into  his  trust  or 
custody,  he  should  be  liable  to  be  made  a 
bankrupt."  Now,  the  terms  are,  **  use  the 
trade  or  profession  of  a  scrivener  ;'*  so  that 
the  question  then  was  generally,  whether 
the- party  did  use  the  trade  or  profession 
of  a  scrivener  x  and  the  mere  receiving  of 
other  men*s  monies  Into  their  trust  and 
custody,  was  not  of  itself  sufficient  to  sub- 
ject the  party  to  the  bankrupt  laws,  unless 
he  carried  on  the  trade  or  profession  of  a 
scrivener.  Then  came  the  next  general 
act  of  the  5  Geo.  £.  c.  SO,  which  extended 
the  liability  to  become  bankrupt  to  all 
persons  that  at  that  time  seemed  to  come 
within  the  class  of  persons  having  the  trust 
of  other  men*s  monies.  By  the  d9th  section 
of  that  act,  after  reciting,  that  *'  whereas 
persons  dealing  as  bankers,  brokers,  and 
factors,  are  frequently  intriisted  with  great 
sums  of  money,  and  with  goods  and  eSects 
of  very  great  value  belonging  to  other 
persons,"  it  was  thereby  enacted,  *'  that  such 
bankers,  brokers,  and  factors,  shall  be  and 
are  hereby  declared  to  be  subject  and  liable 
to  this  and  other  the  statutes  made  con- 
cerning bankrupts."  So  that,  although 
the  act  of  Jac.  1 .  included  none  but  per- 
sons who  were  by  trade  scriveners,  yet  the 
subsequent  act  further  extended  it  to  two 
other  classes,  who  came  within  the  descrip- 
tion of  persons  receiving  other  men*s 
monies  into  their  trust  and  custody,  and 
that  had  the  tendency  to  refer  the  courts 
to  a  consideration  rather  as  to  the  circum- 
stance of  the  party  receiving  other  men*s 
monies  into  his  trust,  than  as  to  the 
denomination  of  the  trade  which  he  pur- 
sued. But  then  came  the  last  general  act 
of  the  6  Geo.  4.  c.  16,  which  enacts,  "That 
all  bankers,  brokers,  and  persons  using 
the  trade  or  profession  of  a  scrivener, 
receiving  other  men's  monies  or  estates 
into  their  trust  or  custody,  shall  be  deemed 
traders  liable  to  become  bankrupts."  Now, 
the  Courts  seem  to  have  continued,  afler 
.the  act  of  Geo.  2,  to  test  the  liability  of 
the  person  to  become  a  bankrupt,  by  the 
circumstance  of  receiving  other  men's  mo- 
nies into  their  trustor  custody,  rather  than 
from  the  fact  of  the  existence  of  a  trade ; 


and  this  act  classes  together  all  the  known 
descriptions  of  persons  who  did  receive 
other  men's  monies  into  their  trust  and 
custody ;  and  I  have  heard  of  no  case 
which  confines  this  description  of  person 
to  any  particular  trade,  either  of  a  banker, 
or  broker,  or  factor,  &c.,  but  the  act  ex- 
tends to  every  person  who  shall  practise 
as  a  trade  the  receiving  other  roen*s  monies 
into  his  trust  or  custody ;  and  such  per- 
sons are  liable  to  the  bankrupt  laws.  It 
seems  to  roe,  therefore,  that  under  this  last 
act  of  parliament,  upon  "^hich  I  go  alto- 
gether, the  bankrupt  Rumsey  was  properly 
the  subject  of  a  fiat  in  bankruptcy.  Not 
one  of  the  cases  cited  upon  the  other  side 
applies  to  the  construction  of  this  new  act; 
therefore  I  think  that  I  am  not  bound  to 
consider,  whether  he  was  a  banker,  or  a 
broker,  or  a  scrivener,  but  merely  whether 
he  was  a  person  "  receiving  other  men's 
monies  into  his  trust  and  custody."  And 
I  am  of  opinion,  that  the  evidence  suffi- 
ciently proves,  IJiat  he  did  receive  other 
men's  monies  into  his  trust  and  custody ; 
and  that  he  has  practised  the  business  of 
a  money  broker  (to  use  a  generic  term), 
and,  as  such,  he  is  clearly  liable  to  this 
act  of  parliament. 

Petition  dismissed^  with  costs. 


1841.     ') 
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Ex  parte  william  burnett 

re  BDWARD  BLAKB,  A  BANK- 
RUPT. 


Petitioning  Creditor — Jmnt  and  Separate 
Debt — Separate  Fiat, 

A  joint  and  separate  creditor,  who  sues 
out  a  separate  fiat  against  his  debtor,  he 
hating  a  separate  debt  of  sufficient  amount 
to  support  the  fiat,  is  excluded  from  the  gene* 
ralrule,  which  permits  a  petitioning  creditor 
in  a  separate  fiat  to  prove  and  receive  dhoi* 
dends  upon  his  joint  debt. 

The  petitioner  in  this  case  was  the  peti- 
tioning creditor,  who  was  a  separate  credi- 
tor of  the  bankrupt  for  290/.,  and  a  joint 
creditor  to  a  much  larger  amount.  The 
fiat,  which  was  a  separate  fiat,  was  sued  out 
upon  the  gross  amount  of  the  debt.  The 
commissioners  rejected  the  proof  for  the 
joint  debt,  upon  Uie  ground  that  the  sepa- 
rate debt  of  ^90/.  was  sufficient  to  support 
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the  fiat,  without  the  assistance  of  the  joint 
debt.  The  question  was,  whether  the  com- 
missioners were  right  in  so  doing. 

Mr,  Swanston  and  Mr,  GirMestone^  in 
support  of  the  petition.  —  A  petitioning 
creditor  in  a  separate  fiat,  has  an  undoubted 
right,  according  to  the  well  established 
rule,  to  prove  under  that  fiat  the  amount 
of  the  joint  and  separate  debts  due  to  him 
from  the  bankrupt ;  and  the  commission- 
ers had  no  right  in  this  case  to  say,  "  we 
win  take  the  separate  debt  alone  to  support 
the  fiat,  and  upon  that  alone  shall  you  re- 
ceive dividends."  The  petitioning  creditor 
sued  out  the  fiat  upon  the  entire  debt, 
and  no  more  upon  one  portion  of  it  than 
another.  In  Ex  parte  Ekon  (1),  Lord 
Loughborough  said,  **  With  regard  to  the 
creditor  suing  out  the  commission,  the 
separate  creditors  cannot  object  to  his  hav- 
ing the  effect  of  the  execution  he  has  taken 
out.  He  is  precluded  from  suing  at  law ; 
and  it  would  be  against  all  equity,  having 
done  it  for  their  benefit,  to  refuse  him  the 
fruit  of  that  for  his  own  debt."  In  Ex 
parte  Hall  (2),  Lord  Eldon  held,  that  the 
petitioning  creditor  in  a  separate  commis- 
sion, being  a  joint  and  separate  creditor, 
was  entitled  to  prove  his  entire  debt,  and 
said  that,  "  being  the  petitioning  creditor, 
he  has  a  right,  like  the  separate  creditors ;" 
see  also  Ex  parte  Ackerman  (3).  In  Ex 
parte  Detastet  (4),  although  the  petitioning 
creditor  was  a  trustee  for  another  joint 
creditor,  as  to  part  of  the  joint  debt  sought 
to  be  proved  under  his  separate  fiat,  yet 
Lord  Eldon  held  the  rule  to  be  so  well 
settled,  that  he  permitted  him  to  prove,  for 
the  purpose  of  receiving  dividends  upon 
the  whole  debt,  and  cit^  Ex  parte  Crisp 
(5),  as  settling  the  general  rule.  A  joint 
creditor,  who  sues  out  a  joint  fiat,  pledges 
himself  to  enforce  his  demand  upon  the 
joint  estate,  and  is  not  at  liberty  to  go 
against  the  separate  Restate.  This  was  the 
reason  in  Ex  parte  Barned  (6),  where  Vice 
Chancellor  Leach  held,  that  the  creditor 
of  a  surviving  and  deceased  partner  could 
not  prove  against  the  separate  estate  of 


(1)  S  Vea.  «39. 

(2)  9  Ibid.  549. 

(3)  t4  Ibid.  604. 

(4)  17  Ibid.  «47;  s.o.  1  Rose,  10. 
5)  1  Atk.  1S4. 
;«)  1  Glyn  &  Jam.  309. 
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the  surviving  partner,  because  it  was  to  be 
considered  as  a  joint  fiat;  and  he  there 
applied  the  doctrme,  that  a  joint  fiat  re- 
stricts the  right  of  a  joint  creditor  to  the 
joint  estate.  The  cases  have  gone  to  this 
extent,  that  even  where  the  petitioning 
creditor  had  proved  his  joint  debt  against 
the  joint  estate,  and  received  dividends, 
upon  refunding  the  dividends,  he  might 
prove  against  the  separate  estate — Ex  parte 
Bolton  (7).  The  commissioners  cannot  de* 
termine  upon  what  portion  of  a  debt  the 
petitioning  creditor  is  to  sue  out  a  fiat. 
The  fiat  is  as  much  supported  by  the  joint 
as  by  the  separate  debt.  Suppose  that  the 
separate  debt  turned  out  to  be  gcme,  or 
insufficient,  would  the  fiat  be  bad  on  that 
account  ?  When  is  this  to  be  looked  upon 
as  a  valid  or  an  invalid  fiat  ?  Could  the  com- 
missioners, in  obedience  to  Lord  Loughs 
borough's  order  of  1798,  have  said  to  the 
petitioning  creditor,  "You  have  satisfied 
us  as  to  me  existence  of  a  debt  of  100^, 
and  we  won't  examine  furUier  into  your 
debt"? 

[Sir  J.  Cross. — I  do  not  think  it  was 
the  object  of  that  order,  to  do  more  than 
desire  the  commissioners  to  take  care  that 
there  was  a  sufficient  petitioning  creditor's 
debt.  Certainly  the  inquiry  often  draws 
out  a  long  statement,  because  it  is  frequently 
the  result  of  an  intricate  account.] 

>From  Ex  parte  lVard(fi\  it  is  plain, 
that  the  Lord  Chancellor  considered  that 
the  fiat  was  to  be  supported  by  the  entire 
debt  of  the  petitioning  creditor,  for  there 
the  debt  consisted  of  three'  notes,  upon 
two  of  which  only  the  petitioning  creditor 
had  proved,  and  had  brought  his  action 
upon  the  third ;  but  the  Lord  Chancellor 
held,  that  he  could  not  sue  at  law,  and 
said,  '^he  has  determined  his  election  by 
taking  out  the  commission,  and  the  affida- 
vit on  suing  out  the  commission  is  general ; 
nor  does  it  mention  the  particulars  by 
which  a  bankrupt  becomes  indebted." 
There,  the  creditor,  before  his  commission, 
might  have  brought  three  actions,  and  yet, 
for  the  purposes  of  the  commission,  they 
were  looked  upon  as  one  debt.  Here,  the 
petitioning  creditor  has  two  legal  rights, 
but  each  supports  the  fiat.     There  is  no- 

(7)  f  Ro«e,  389. 

(8)  1  Atk.  163. 
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thing  m  the  62nd  section  of  6  Geo.  4.  c  16. 
to  limit  this  right  of  a  petitioning  creditor. 
It  is  clearly  settled,  that  if  a  joint  creditor 
sues  out  a  separate  fiat,  he  is  entitled  to 
prove  and  to  receive  dividends  with  the 
separate  creditors.  The  question  is,  whether 
there  is  any  difference  in  the  application 
of  that  rule,  where  the  petitioning  creditor 
happens  to  have  an  aggregate  debt  made 
up  of  joint  and  separate  debts,  which 
separate  debt  is  sufficient  of  itself  to 
support  a  fiat,  without  calling  in  aid  the 
joint  debt^  There  is  no  case  in  the  books 
which  decides  this  point;  but  lookmg  to 
the  principle  of  the  cases  which  have  been 
decided,  this  case  is  governed  by  them. 
The  cases  decide,  that  where  a  joint  cre- 
ditor sues  out  a  separate  fiat,  he  thereby 
mikes  liis  election  to  proceed  under  the 
administration  in  bankruptcy,  and  cannot 
afterwards  proceed  at  law  in  respect  of  any 
portion  of  his  debt,  for  which  he  could  main- 
tain his  remedy  under  the  fiat.  But  the  peti  - 
tioning  creditor  is  entitled  to  receive  divi- 
dends upon  his  entire  debt,  as  the  fiat  issues 
upon  the  whole  debt,  for  when  he  comes 
before  the  commissioner,  it  is  not  necessary 
for  him  to  prove  any  particular  portion  of 
his  debt,  or  the  nature  of  it.  In  Ex  parte 
Bryant^  it  was  contended,  that  because  the 
petitioning  creditor's  affidavit  stated  the 
debt  to  be  a  simple  contract  debt,  he  could 
not  prove  a  judgment  debt.  But,  the 
Lord  Chancellor  held,  that  it  was  not  ne- 
cessary to  prove  a  debt  of  the  same  nature, 
or  of  the  same  amount  as  that  contained  in 
the  affidavit,  and  said,  **  that  it  was  never 
required  that  the  affidavit  should  state  the 
debt,  with  the  precision  of  a  special  pleader 
bringing  an  action  upon  it."  They  also 
cited — 

Ex  parte  Bryant ^  1  Yes.  &  Bea.  21*4. 

Ex  parte  Crinsoz,  1  Bro.  C.C.  270. 

Ex  parte  Hookimon^  1  Yes.  jun.  159, 

Ex  parte  Callow,  S  Yes.  1. 

Ex  parte  Moore,  Buck,  521. 

Ex  parte  Marston,  Mont.  &  Ch.  576 ; 
s.  c.  9  Law  J.  Rep.  (n.s.)  Bankr.  5. 
Mr,  Bethell  and  Mr,  James  Russell, — 
The  efifect  of  granting  the  prayer  of  this 
petition  would  be,  to  extend  the  anomaly 
of  the  rule,  as  to  the  right  of  a  petitioning 
creditor  to  prove  his  joint  debt  under  a 
separate  fi«t,  bevond  the  reason  of  the 
rule.     It  is  admitted,  that  there  is  no  au- 


thority in  the  books  fbr  the  proposition 
contended  for  by  the  other  siae.  Could 
not  the  petitioner  in  this  case  proceed  by 
an  action  against  the  other  debtors  ?  It  has 
been  often  decided,  that  if  there  is  a  peti- 
tioning creditor  who  has  taken  out  a  fiat  in 
respect  of  a  separate  debt,  he  is  not  there- 
by prevented  from  proceeding  against  his 
other  co-debtors,  in  respect  of  a  joint  debt. 
A  petitipning  creditor  in  a  separate  fiat, 
who  is  simply  a  joint  creditor,  is  given  the 
benefit  of  the  exception,  because  he  has 
sued  out  a  fiat  for  the  benefit  of  the  sepa- 
rate creditors,  and  has  thereby  elected  not 
to  proceed  at  law;  but  in  the  present  case, 
the  suing  out  a  separate  fiat  cannot  be 
looked  upon  as  a  case  of  election  to  pro- 
ceed in  bankruptcy,  so  far  as  the  joint  debt 
is  concerned,  for  the  separate  debt  is  suffi- 
cient of  itself  to  support  the  fiat.  In  Ex 
parte  Elton,  Lord  Loughborough  did  not 
extend  the  doctrine  ftirther  than  that.  In 
Ex  parte  Bamed,  it  was  held,  that  where 
a  joint  creditor  sues  out  a  commission 
against  A,  "  as  surviving  partner  of  B,'*  he 
can  claim  only  against  the  joint  estate  of 
A.  The  Yice  Chancellor  put  it  upon  the 
reason,  that  under  such  a  fiat  the  joint 
estate  might  be  administered ;  and  that 
as  the  joint  estate  was  to  be  administered, 
the  petitioning  creditor  need  not  have  had 
recourse  to  a  separate  fiat.  If  the  position 
of  a  petitioning  creditor  be  such  as  to  enable 
him  to  follow  the  joint  estate,  he  cannot 
pursue  the  separate  estate ;  but  in  the  pre- 
sent case  the  petitioning  creditor  might 
commence  an  action  in  respect  of  the  joint 
debt  against  the  solvent  debtor,  and  he 
would  not  be  restrained;  if  so,  then  he 
stands  in  the  same  position  as  the  petition- 
ing creditor  in  Ex  parte  Bamed,  so  that 
where  the  right  to  go  against  the  joint 
estate  is  intact,  his  right  to  go  against  the 
separate  estate  does  not  exist.  Ex  parte 
Bamed  .has  no  bearing  upon  this  ques- 
tion. All  that  case  settles  is,  that  a  com- 
mission against  a  surviving  partner  is,  for 
some  purposes  to  be  considered  as  a  joint 
fiat ;  so  uiat  was  not  the  case  of  a  joint 
creditor  suing  out  a  separate  ^t,  but  a 
fiat  against  the  bankrupt  in  his  character 
of  a  surviving  partner.  In  Ex  parte  Read 
(9),  the  only  qesUon  was,  whether  the 

(9)  1  Rose,  46a 
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petitioning  creditor  having  a  right  againdt 
the  bankrupt  and  his  two  co-debtors,  he 
could  unite  the  bankrupt  with  them  in  his 
action.  Ex  parte  Ward  does  not  prove 
that  this  was  an  election  on  the  part  of  the 
petitioning  creditor ;  for  that  was  the  case 
of  a  petitioning  creditor  having  three  dis- 
tinct demands,  but  the  bankrupt  was  the 
sole  debtor  in  respect  of  each  debt,  and 
this  was  before  the  49  Geo.  3.  Ex  parte 
Hall  goes  no  further  than  Ex  parte  Acker- 
man. 

Ex  parte  Stevens,  Cooke's  B.L.  89. 

Young  V.  Hunter,  16  East,  2.52. 

Heath  v.  Hall,  4  Taunt.  S26. 
Mr,  Swanston,  in  reply. — It  cannot  be 
affirmed  of  any  particular  portion  of  the 
debt,  that  it  does  not  support  the  fiat :  the 
entire  debt  supports  it. 

Sir  J.  Cross.  —  In  this  case  William 
Burnett  is  the  petitioner  in  the  matter  of 
Edward  Blake.  The  petitioner  is  a  creditor 
of  the  bankrupt  E.  B.,  for  a  debt  of  289/., 
and  there  is  no  question,  but  he  is  entitled 
to  charge  the  separate  estate  of  the  bank- 
rupt with  that  debt.  But  he  has  another 
debt  of  a  much  larger  amount,  namely,  for 
the  sum  of  4,5001.  owing  to  him  by  the 
bankrupt  jointly  with  another  person  of  the 
name  of  Blake,  who  had  formerly  been  his 
partner ;  and  it  was  insisted  on  the  part 
of  the  petitioner,  that  as  he  is  the  petition- 
ing creditor,  he  is  entitled  not  only  to 
charge  the  separate  estate  of  the  bankrupt 
with  his  separate  debt,  but  also  the  separate 
estate  of  the  bankrupt  with  hi^  joint  debt, 
by  virtue  of  the  general  rule  under  which 
the  petitioning  creditor  is  considered  en- 
titled to  charge  the  separate  estate  of  a 
bankrupt,  against  whom  he  has  sued  out 
a  separate  fiat.  The  case  was  argued  at 
great  length,  and  numerous  reported  cases 
referred  to ;  but  it  is  remarkable,  that  not 
one  of  those  cases  touches  the  question  here, 
namely,  whether  a  creditor,  who  is  both  a 
separate  and  joint  creditor,  is  entitled  in 
respect  of  the  general  power  of  petitioning 
creditors,  to  prove  both  the  joint  and 
separate  ^bt  against  the  separate  estate 
of  the  bankrupt.  It  is  remarkable,  that  all 
the  books  of  reports  and  books  of  practice 
are  silent  upon  that  question.  Nothing 
therefore  remains,  but  to  determine  the 
question  with  reference  to  general  princi- 


ples. Now,  it  is  considered  a  principle  of 
equity,  that  a  petitioning  creditor,  who 
sues  out  a  fiat  against  a  bankrupt,  is  entitled 
to  charge  the  separate  estate  with  his  joint 
debt,  because  he  has  sued  out  a  fiat,  and 
given  the  creditors  the  advantage  of  taking 
the  benefit  of  it,  but  has  no  option  himself 
of  afterwards  suing  the  bankrupt.  But  in 
this  case  there  is  no  necessity  for  looking 
to  the  joint  debt  for  the  support  of  the  fiat ; 
the  fiat  does  not  require  any  support  from 
the  joint  debt,  nor  do  the  separate  creditors 
derive  any  benefit  from  the  joint  debt  of 
the  petitioner.  It  seems  to  me  therefore, 
that  there  is  no  reason  or  necessity  requir- 
ing that  the  privilege  should  be  conceded 
to  the  petitioning  creditor  of  proving  both 
debts.  The  fiat  is  supported  firom  the 
separate  debt  alone.  The  petitioner  there- 
fore is  entitled  only  to  charge  the  separate 
estate  with  the  separate  debt,  and  not  the 
joint  debt. 

Petition  dismissed;  both  parties 
to  pay  their  own  costs,  the  as^ 
signees  to  take  theirs  out  of  the 
estate. 


1841.     \  Ex  parte  spiller  in  re  war- 

April  80.  J  TERS,  A  BANKRUPT* 

Assignees ;  Choice  of,  vacated — Improper 
Rejection  of  Proof— -Judgment  Creditor. 

The  commissioners,  upon  improper  grounds, 
rejected  a  proof  by  a  creditor,  cf  a  debt 
larger  in  amount  than  all  the  other  debts  of 
the  bankrupt,  the  object  of  the  solicitor's 
opposition  to  the  proof  being,  to  prevent  the 
creditor  voting  in  the  choice  of  assignees : — 
Held,  that  the  choice  should  be  vacated,  and 
that  the  creditors  should  make  a  new  choice, 

A  judgment  creditor  need  not  produce  an 
office  copy  of  the  judgment,  as  a  proof  of 
his  debit  when  he  elects  to  go  m  under  the 
bankruptcy,  to  make  his  proof  as  for  a  sim* 
pie  contract  debt. 

This  was  the  petition  of  the  public  officer 
of  the  Northampton  Banking  Company, 
who  were  creditors  of  the  bankrupt,  for 
the  Slim  of  4,907/.  and  a  fraction;  and  Uie 
object  of  it  was,  to  obtain  an  order  for 
proof  to  that  amount  to  be  admitted  ;  and 
that  the  choice  of  assignees  should  be 
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vacated,  and  for  a  new  choice.  It  appeared 
that  the  banking  company  were  the  holders 
of  certain  bills  of  exchange,  to  the  above 
amount,  accepted  by  the  bankrupt ;  that 
the  bankrupt  had  given  them  a  warrant  of 
attorney  to  enter  up  judgment  on  the  bills ; 
and  judgment  had  accordingly  been  en- 
tered up,  and  execution  taken  out.  Subse- 
quently, upon  the  1st  of  March,  a  fiat  issued 
against  the  bankrupt,  upon  which  it  be- 
came a  question  whether  it  would  be  more 
beneficial  for  the  company  to  proceed  with 
their  execution  or  relinquish  it,  and  prove 
their  debt  under  the  fiat. 

On  the  18th  of  March,  the  first  meeting 
was  held,  but  no  one  attended  on  behalf 
of  the  banking  company  to  prove.     Be- 
tween that  period  and  die  next  meeting, 
which  took  place  on  the  2nd  of  April,  the 
company  determined  that  it  would  be  more 
for  their  advantage  to  give  up  the  execu- 
tion, and  to  go  in  under  the  fiat.    Accord- 
ingly, at  the  second  meeting,  the  company 
attended,  by  the  petitioner,  for  the  purpose 
of  proving,  under  the  fiat,  their  debt,  of 
the  above  amount,  which  was  for  monies 
advanced  by  the  bank  to  the  bankrupt. 
The  solicitor  to   the  petitioning  creditor 
then  objected  to  the  admission  of  tlie  proof, 
and  required  the  petitioner  to  produce  the 
banking  books;  and  also  to  produce  an 
<  office  copy  of  the  judgment,  which  had 
been  entered   up  against  the  bankrupt. 
The  petitioner  could  not  comply  with  either 
of  these  requests,  but  tendered  the  usual 
affidavit  as  to  the  existence  of  a  debt  to  the 
amount  stated,  and  requested  of  the  com- 
missioners to  postpone  the  choice  of  as- 
signees, which  was  to  take  place  on  that 
day,  for  a  few  hours,  for  the  purpose  of 
obtaining  the  office  copy  of  the  judgment. 
This  request  was  refused,  and  the  choice 
of  assignees  was   proceeded  with.     The 
question  was,  whether  that  choice  of  assig- 
nees should  not  be  vacated,  the  petitioner, 
whose  debt  was  of  sufficient  amount  to 
have  chosen  other  assignees,  having  been 
improperly  rejected  ;  and,  as  it  appeared 
to  the  Court,  rejected  for  the  purpose  of 
preventing  the  bank  voting  in  the  choice 
of  assignees. 

Mr.  James  Russell  and  Mr.    Wri^hi,  in 
support  of  the  petition. — The  petitioner 
is  entitled  to  have  a  new  choice  of  assig- 
nees.    The  object  of  rejecting  the  proof. 
New  Series,  X.'Bankr. 


was  evidently  to  influence  the  choice  of 
assignees,  and  not  bond  fide  to  prevent  the 
proof.  It  is  absurd  to  say,  that  it  was 
necessary  to  have  produced  the  office  copy 
of  the  judgment;  the  question  of  the  judg- 
ment was  not  in  issue.  One  proof  was  ten- 
dered, not  upon  the  judgment,  but  upon 
a  simple  contract  debt.  The  judgment 
was  gone  directly  upon  making  the  proof. 

The  following  cases,  in  support  of  a  new 
choice  of  assignees,  were  referred  to  :  — 


Ex  parte 
Ex  parte 
Ex  parte 
Ex  parte 
Ex  parte 
s.  c.  8 
Ex  parte 
Ex  parte 
Ex  parte 


Oregnier,  1  Atk.  91. 
Surtees,  12  Ves.  10. 
ButterfiU,  1  Rose,  192. 
Durent,  Buck,  201. 
Milner,  8  Dea.  8r  Chit.  285 ; 
Law  J.  Rep.  (n.s.)  Bankr.  78. 
Edwards^  Buck,  411. 
Hawkins^  ibid.  520. 
Danhy^  Mont.  67. 


Mr,  Smanston  and  Mr.  Prwr^  for  the 
respondents. — The  argument  on  the  other 
side  would  go  to  this,  that  whenever  the 
commissioners  err  in  judgment,  by  reject- 
ing a  proof  which  would  have  carried  the 
choice,  that  party  so  rejected,  is  entitled 
to  have  a  new  choice ;  but  all  the  cases 
which  have  been  decided  upon  this  sub- 
ject, have  drawn  this  very  intelligible 
distinction,  that  where  the  commissioners 
have  exercised  their  judgment,  though 
erroneously,  and  the  choice  of  assignees 
has  been  by  a  substantial  number  of  cre- 
ditors, the  choice  will  not  be  vacated.  In 
Ex  parte  Surtees^  it  was  held,  that  no- 
thing but  the  exclusion  of  a  legal  right  by 
fraud,  will  vacate  the  choice  of  assignees. 
The  cases  cited  from  Buck  are  to  the  same 
purport,  and  were  cases  where  there  had 
been  no  substantial  choice.  Therefore, 
where  there  is  only  an  error  of  judgment 
by  the  commissioners,  a  substantial  choice 
will  not  be  disturbed.  An  office  copy  of 
the  judgment  ought  to  have  been  produced. 

Ex  parte  Duncannon^  1  Cooke's  B.L. 
126. 

Ex  parte  Frith,  1  Gl.  &  Jam.  165. 
Mr.  Russell,  in  reply,  was  stopped  by 
the  Court. 

Sir  John  Cross. — It  is  the  duty  of  this 
Court,  upon  all  fit  occasions,  to  remove 
assignees.     It  is  much  the  custom  of  all 
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Courts,  to  lay  down  some  rules  for  the 
exercise   of  its  judgment ;    but,   in    the 
course  of  my  experience,   I   have  found 
that  some  of  those  rules  defeat  the  ends  of 
justice,  in  particular  cases  coming  before 
the   Court.     For  the  present  purpose,  I 
•will  admit  that  the  Court  will  never  exer- 
cise a  powder  to  set  aside  the  choice  of 
assignees,  unless  the  Court  find,  that  the 
proof  rejected  was  of  sufficient  amount  to 
defeat  the  choice.     We  must  look  at  the 
circumstances   of  the   case.      Here  is   a 
banking   company  which    has  an   undis- 
puted debt  of  4,907Z. ;  they  had  obtained 
judgment   and  execution  upon   the    eve 
of  the  bankruptcy;  they  endeavoured  to 
derive  all  the  advantage  they  could  from 
the  judgment,  and  upon  the  iSth  of  March 
(the  first  meeting)  they  were  doubtful  as 
to  the  propriety  of  relinquishing  their  ex- 
ecution, and  the  commissioners  adjourned 
the  choice  to  the  2nd  <5f  April.     By  the 
next  meeting,  they   had   made  up   their 
mind  to  come  in  imder  the  fiat,  and  on  the 
2nd  of  April  the  petitioner  attended,  and 
tendered  proof  for  their  debt,  monies  ad- 
vanced to  the  bankrupt,   abandoning  all. 
benefit  under  the  execution,  and  claiming 
to  prove  only  in  respect  of  their  simple  con- 
tract debt — there  was  an  end  to  the  execu- 
tion and  judgment.  He  was  required  to  pro- 
duce the  banking  books.  Could  he  take  the 
banking  books  to  the  meeting  of  the  com- 
missioners ?    And  he  was  asked,  what  was 
the  amount  of  the  debt  when  the  warrant 
of  attorney*  was  given,  and  when  the  exe- 
cution was  sued  out?  which,  indeed,  he 
could  not  answer  without  the  books.    The 
solicitor   then,   who  had   the  conduct  of 
the  proceedings,  objected  to  the  proof,  as 
it  seems,  for  the  purpose  of  influencing 
the  choice  of  assignees,  he  knowing  that 
he  would  not  retain  the  proceedings  afler 
the  proof  was  admitted.     The  objection 
was  taken,  not  because  the  debt  was  dis- 
puted, but  because  the  petitioner  did  not 
produce  the  office  copy  of  the  judgment. 
He  did  not  come  to  take  ai^y  benefit  from 
it ;  therefore  it  was  quite  unnecessary  that 
he  should  produce  it.     He  then  asked  the 
commissioner    to  adjourn    the  choice  of 
assignees  for  a  few  hours,  but  this  was  re- 
fused him.    The  real  question  all  the  time 
was,  who  should  choose   the    assignees. 
Under   these  circumstances,  and  without 


imputing  any  blame  to  the  commissioners, 
I  am  of  opinion,  that  the  choice  of  assig- 
nees was  not  fairly  carried.  I  think  the 
solicitor  procured  an  unfair  choice;  and 
that  being  so,  I  am  of  opinion  it  ought  to 
be  set  aside.  The  question  of  vacating  a 
choice  of  assignees,  is  now  a  very  different 
question  as  to  costs,  than  what  it  was  for- 
merly ;  for  now  the  very  choice  of  new 
assignees  vests  the  estate  in  them,  and 
takes  it  out  of  the  old. 

Usual  order  for  removing  the  at' 
iignees,  and  for  new  choice. 

Costs  of  both  parties  out  of  the 
estate. 


1841.     ") 
eb.  10 ;    > 
[ar.  17.  J 


Feb 
Mar 


Ex  parte  bdward  varnish  in 

re  FREDERICK  BUR.OUART,  A 
BANKRUPT. 


Act  of  Bankruptcy — Deposit  of  Lease — 
2  4"  3  Fict.  c,  29.  not  retrospective — An* 
nutty — Proof 

A  debtor  makes  a  deposit  of  a  lease  mth 
his  creditor  for  securing  his  debt,  the  debtor 
at  that  time  having  committed  an  act  of 
bankruptcy,  of  which  the  depositee  had  no 
notice;  a  fat  afterwards  issues  against  the 
debtor,  assignees  are  chosen  under  it,  and 
then  the  2  ^  3  Fict.  c.  29.  passes  : — Held, 
that  the  bond  fide  deposit  of  the  lease  was 
not  protected  by  the  statute,  from  the  effect 
qfthe  secret  act  of  bankruptcy,  the  assignees 
having  been  appointed  before  the  passing  of 
the  act. 

The  bankrupt,  in  consideration  o/*7,000/., 
granted  an  annuity  of  924Z.  ]4«.  for  his 
life,  he  to  be  at  liberty  to  redeem  the  whoh 
annuity  for  7,000/.,  and  upon  such  repur-> 
chase  of  the  said  annuity,  the  grantee  was  to 
assign  any  policy  or  policies  of  assurance 
which  he  should  or  might  have  effected  upon 
the  life  of  the  bankrupt.  The  grantee  effected 
assurances,  and  then  the  grantor  became 
bankrupt : — Held,  that  the  granteS  was  en^ 
titled  to  prove  for  the  value  of  the  full  amount 
of  the  annuity,  without  deducting  the  yearly 
premiums,  and  without  giving  up  the  policies 
to  the  assignees. 

The  petition  stated,  that  by  an  indenture 
bearing  date  the  9th  of  June  1830,  and 
made  between  the  bankrupt  of  the  one 
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party  and  the  petitioner  of  the  other  part, 
after  reciting  that  the  petitioner  had  con- 
tracted and  agreed  with  the  bankrupt  for 
the  absolute  purchase  of  an  annuity,  or 
clear  yearly  sum  of  924/.  145.  for  the  life 
of  the  bankrupt,  free  from  all  deductions 
whatsoever,  by  quarterly  payments,  as 
therein  mentioned,  subject  to  the  agree- 
ment therein  contained,  for  the  repurchase 
of  the  said  annuity  at  or  for  the  price  of 
7,000/.,  and  reciting  that  for  securing  the 
payment  of  the  said  annuity,  the  said  bank- 
rupt had,  by  a  warrant  of  attorney,  bearing 
even  date  with  that  indenture,  authorized 
certain  attomies  therein  named,  to  confess 
a  judgment  against  him  in  the  Court  of 
King*8  Bench,  in  an  action  of  debt  for  the 
sum  of  14,000/.  and  costs  of  suit,  it  was 
witnessed,  that  in  consideration  of  the 
sum  of  7,000/.  sterling  to  the  said  bankrupt 

Said  by  the  petitioner,  the  bankrupt,  for 
imself,  his  heirs,  executors,  and  adminis- 
trators, covenanted  with  the  petitioner,  his 
executoiCSf  administrators,  and  assigns,  that 
he  would  pay,  or  cause  to  be  paid  unto 
the  petitioner,  his  executors,  administra- 
tors, and  assigns,  for  and  during  the  natural 
life  of  him,  the  said  bankrupt,  one  annuity 
or  clear  yearly  sum  of  924/.  14^.,  payable 
quarterly.      And  by  the   said   indenture 
the  bankrupt  also  covenanted,  that  he  would, 
upon  reasonable  notice  at  any  time  or  times 
thereafter,  at  the  request  and  desire  of  th^ 
petitioner,  his  executors,   administrators, 
or  assigns,  appear  in  person  so  often  as 
there  might  be  occasion  for  so  doing,  at 
any  office  or  place  of  insurance  within  the 
cities  of  London  and  Westminster,  or  either 
of  them,  or  send  the  petitioner,  his  execu- 
tors, administrators,  or  assigns,  notice  of 
his  place  of  abode,  and  such  vouchers  as 
might  be  required  respecting  his  state  of 
health  from  time  to  time,  in  order  that  the 
petitioner,  his  executors,  administrators,  or 
assigns,  or  any  of  them,  if  he  or  they  should 
think  fit,  might  insure  the  life  of  the  said 
bankrupt  for  any  sum  or  sums  of  money 
not  exceeding  the  sum  of  7,000/.,  and  that 
he  would  not  leave  the  kingdom,  or  go 
abroad,  or  take  upon  himself  any  military 
or  naval  employment,  without  giving  such 
notice  as  therein  mentioned,  in  order  to 
enable  the  petitioner  to  make  known  the 
same  to  the  office  or  offices  where  the  life 
of  the  said  bankrupt  might  be  insured,  to 


the  end  that  the  additional  premium  or 
premiums  on  such  policy  or  policies  might 
be  paid,  and  that  he,  the  said  bankrupt, 
would  pay  all  such  additional  premiums 
as  the  petitioner  might  from  time  to  time 
pay  for  keeping  such  policy  or  policies  on 
foot,  in  respect  of  the  matter  last  aforesaid ; 
and  by  the  said  indenture  it  was  declared 
and  agreed  between  and  by  the  said  par-* 
ties,  and  ,  particularly  the  petitioner,  for 
himself,  his  heirs,  executors,  administra- 
tors, and  assigns,  thereby  covenanted  with 
the  said  bankrupt,   his  heirs,  executors, 
and  administrators,  that  in  case  the  said 
bankrupt  should  be  desirous  of  repurchas- 
ing the  said  annuity,  or  any  part  thereof, 
not  being  less  at  any  one  time  than  1 S2L 
2s.  per  annum,  and  of  such  his  intention 
should  give  the  petitioner,  his  executors, 
administrators,   or  assigns,   six  calendar 
months'  notice  in  writing,  the  petitioner, 
his-  executors,  administrators,  or  assigns 
would,  on  receiving  from  the  said  bank- 
rupt, all  sums  of  money  which  should  be 
then  due  for  arrears  of  the  said  annuity, 
or  so  much  of  the  said  annuity  as  should 
not  have  been  previously  repurchased,  and 
also  a  proportional  part  thereof,  from  the 
last  quarterly  day  preceding  the  repur- 
chase,  accept  the  sum  of  7,000/.,  as  in  full, 
for  the  repurchase  of  the  said  annuity  of 
924/.  145.,  or  otherwise  accept  the  sum  of 
1,000/.  as  in  full  for  the  repurchase  of 
132/.  2^.  per  annum,  part  of  the  said  an- 
nuity, and  so  in  proportion  for  any  larger 
part  or  proportion  thereof,  and  upon  receipt 
of  the  repurchase-money,  for    any  such 
part  or  parts  of  the  said  annuity,  the  peti- 
tioner,  his   executors,   administrators,  or 
assigns,  would  execute  such  proper  and 
reasonable   assignments   of  such   part  or 
parts  of  the  said  annuity  as  should  be  so 
repurchased  unto  the  said  bankrupt ;  and 
upon  receipt  of  the  whole  of  the  money 
for  the  repurchase  of  the  said  annuity,  and 
of  all  arrears  thereof,  it  was  agreed  that 
the  petitioner,  his  executors,  administra- 
tors, or  assigns,  should  and  would  at  the 
request,  costs,  and   charges   of  the  said 
bankrupt,  release  or  assign  the  said  annuity 
or  clear  yearly  sum  of  924/.  145.,  unto  the 
said  bankrupt,  and  do  every   other   aot, 
deed,  or  thing  necessary  or  advisable  for 
the  releasing  and  discharging  the  said  an- 
nuity ;  and  also  for  conveying,  assigning. 
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and  assuring  unto  the  said  bankrupt,  his 
executors,  administrators,  or  assigns,  any 
policy  or  policies  of  assurance,  which  he 
or  they  should  or  might  have  effected  on 
the  life  of  the  said  bankrupt,  and  which 
should  be  then*  subsisting,  and  on  foot. 
The  petition  then  went  on  to  state,  that 
the  petitioner  did,  at  his  own  costs  and 
expenses,  effect  two  policies  of  assurance 
on  the  life  of  the  bankrupt,  amounting  to- 
gether to  7,000/. ;  and  that  he  had  paid 
the  annual    premiums   thereon,    namely, 
294/.    14<.   2d.f   out  of  his  own  proper 
monies :    that  on    the-  9th  of  December 
1838,  the  annuity  being  in  arrear  for  six 
months,  the  petitioner  demanded  payment 
thereof,  when  the  bankrupt  prevailed  upon 
him  to  take  his  promissory  note  for  the 
amount,  at  three  months'  date :  that  this 
note  was  dishonoured  when  at  maturity, 
and  then,  there  being  three-fourths  of  a 
year  arrears,  the  petitioner  threatened  to 
issue  execution  upon  the  said  judgment,  if 
the  arrears  were  not  immediately  pai^  up : 
that  the  bankrupt,  to  prevent  the  execution 
issuing,  did,  on  the  14th  of  March  1839, 
deposit  the  lease  of  a  house  in  Clifford 
Street,  as  a  security  for  the  payment  of 
the  arrears,  he  at  that  time  promising  to 
pay  up  the  arrears  in  a  few  days.     It  ap- 
peared that  the  bankrupt  failed  in  this  pro- 
mise, and  on  the  3rd  of  April  1839,  the 
petitioner  caused  a  writ  of  Ji.  fa,  to  be 
issued  against  the  bankrupt,  but  that  he 
forbore  to  execute  the  writ  upon  an  ar- 
rangement,  which    is  immaterial  to  the 
present  question.    On  the  26th  of  April,  a 
fiat  issued  against  the  bankrupt,  and  then 
it  appeared  that  an  act  of  bankruptcy  had 
been  committed,  unknown  to  the  petitioner, 
on  the  1st  of  March   1839,  the  deposit 
having  been  made  on  the  14th.  The  ques- 
tions were,  first,  in  what  manner  the  an- 
nuity was  to  be  valued ;  namely,  whether, 
upon  the  fair  construction  of  the  deed,  it 
ought  to  be  considered  as  an  annuity  for 
'  924/.  14^.,  or  only  for  that  sum,  minus  the 
sum  of  294/.  145.  2c/.,  the  amount  of  annual 
premiums   paid  upon   the   two    policies. 
Secondly,  whether  the  petitioner,  or  the 
assignees  of  the  bankrupt,  were  entitled 
to  the  two  policies.     And  lastly,  as  to  the 
validity  of  the  petitioner's  lien  on  the  lease 
of  the  bankrupt's  house,  which  bad  been 
deposited  with  him  as  a  security  for  the 


arrears  of  the  annuity,  which  were  due 
prior  to  the  issuing  of  the  fiat.     As  to  the 
last  point,  the  Court,  upon  a  former  petition 
by  the  petitioner,  claiming  his  lien  there- 
on, and  which  was  heard  upon  the  29th  of 
January  1840, — held,  that  the  petitioner 
was  not  entitled  to  any  lien  thereon,  in 
consequence  of  the  secretact  of  bankruptcy 
which  had  been  committed  prior  to  the 
deposit ;  so  that,  so  far  as  the  last  question 
was  concerned,  this  was  a  petition  for  a 
rehearing.     The  petitioner   tendered  his 
proof  before  the  commissioners,  for  the 
value  of  the  annuity  of  924/.  14«.,  claiming 
at  the  same  time  to  retain  the  two  policies. 
The  commissioners  held,  tliat  he  was  en- 
titled to  retain  tlie  two  policies,  but  that 
the  annuity  should  not  be  valued  at  the 
fiill  amount  of  924/.  14^.,  but  that  sum, 
minus  the  yearly  premium  of  294/.  1 4s.  ftd. 
From  this  latter  part  of  the  decision  of  the 
commissioners,  the  petitioner  now  appealed. 
Mr.  Swanston  and  Mr,  Keene^  for  die 
petitioner. — The  Court  decided  against  the 
petitioner's  lien  upon  the  lease,  when  this 
question  was  before  the  Court,  and  upon  this 
point  a  rehearing  is  asked  for.     One  parti- 
cular view  of  the  question  was  not  at  that 
time  brought  before  the  Court,  namely, 
whether  this  deposit  of  the  lease  was  not 
within  the  protection  of  the  2  8c  S  Vict, 
c.  29,  by  which  all  bond  fide  transactions 
with  a  bankrupt  are  protected  against  a 
prior  act  of  bankruptcy,  of  which  the  party 
so  dealing  had  no  notice :  that  act  says, 
"that  all  contracts,  dealings  and  trans- 
actions, by  and  with  any  bankrupt,  really 
and  bond  fide  made  and  entered  into  before 
the  date  and  issuing  of  the  fiat  against 
him,  and  all  executions  and  attachments 
against  the  lands  and  tenements,  or  goods 
and  chattels  of  such  bankrupt,  Ixmd  fide 
executed  or  levied  before  the  date  and 
issuing  of  the  fiat,  shall  be  deemed  to  be 
valid,  notwithstanding  any  prior  act  of 
bankruptcy  by  such  bankrupt  committed, 
provided  the  person  or  persons  so  dealing 
with  such  bankrupt,  had  not  notice  of  any 
prior  act  of  bankruptcy  by  him  committed." 
Now,  here  the  deposit  was  made  upon  the 
1 4th  of  March,  the  secret  act  of  bankruptcy 
is  said  to  have  been  committed  on  the  Ist 
of  March,  on  the  26th  of  April  the  fiat 
issued,  on  the  13th  of  May  the  assignees 
were  chosen,  and  on  the  19th  of  July  the 
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act  passed.  It  is  not  pretended  that  the 
petitioner  had  notice  of  the  act  of  bank« 
ruptcy ;  he  is  therefore  within  the  protec- 
tion o£  the  statute,  which  has  been  held  to 
be  retrospective.  In  Luckm  ▼.  Simptan  (l\ 
where  the  appomtment  of  assignees  must 
have  been  before  the  passing  of  the  act,  the 
Court  of  Common  Pleas  decided,  that  the 
statute  had  a  retrospective  operation,  so  as 
to  protect  an  execution  issued  by  a  creditor, 
without  notice  of  the  act  of  bankruptcy. 
In  Edmondn  v.  Lawley  (2),  an  act  of  bank* 
tuptcy  had  been  committed  on  the  6th  of 
July,  a  hand  fide  execution  issued  on  the 
8th,  under  which  the  goods  of  the  bank- 
rupt were  levied,  and  on  the  19th  of  the 
same  month  the  2  &  3  Vict.  c.  29.  received 
the  royal  assent ;  on  the  24th  a  fiat  issued : 
and  the  Court  held,  that  the  execution  was 
protected  by  the  statute.  Here  the  statute 
came  in  between  the  act  of  bankruptcy  and 
the  fiat.  Parke,  B.  in  giving  judgment 
said,  "  If  in  this  case  a  fiat  had  issued,  and 
assignees  had  been  appointed  before  the 
passing  of  the  act,  they  would  have  had  a 
vested  right  to  the  property  of  the  bank- 
rupt from  the  time  of  the  seizure,  and  it 
would  have  been  unjust  to  construe  the 
act,  so  as  to  defeat  that  right.  Perhaps, 
if  the  assignees  had  not  been  appointed 
when  the  act  passed,  but  the  fiat  had  issued 
before,  we  should  in  that  case  also  construe 
it,  so  as  not  to  defeat  the  right  of  the 
assignees.  But  with  respect  to  all  fiats 
issued  afler  the  new  act  has  come  into 
operation,  we  think  there  is  no  injustice  in 
saying,  that  the  assignees  must  take  the 
property  subject  to  the  new  law."  The 
case  of  Luckin  v.  Simpson  was  not  cited  in 
that  case,  for,  though  it  had  been  argued, 
judgment  had  not  been  given  until  after 
Edmonds  v.  Lawley.  In  NeUtrop  v.  Scaris" 
brick  (8),  in  which  Luckin  v.  Simpson  was 
cited  with  approbation,  the  fiat  had  issued 
prior  to  the  passing  of  the  act.  Lord 
Abinger,  C.B.  in  giving  judgment  (p.  687,) 
says,  "  I  am  of  opinion,  that  the  proper 
construction  of  this  act  is,  that  in  all  cases 
where  the  execution  creditor  bond  fide 
issues  and  levies  his  execution,  and  a  sale 

(1)  4  Bing.  N.C.  353. 

{fS  6  Mee.  &  WeU.  985;  •.«.  9  Law  J.  Rep. 
(n.8.)  £xch.  143. 

(3)  Ibid.  684;  8.  c.  9  Law  J.  Hep.  (n.8.)  Exch. 
Sf9. 


of  the  goods  takes  place,  before  any  of  the 
proceedings  in  bankruptcy,  that  execution 
and  sale  are  not  to  be  prejudiced,  by  a  pre- 
vious act  of  bankruptcy,  of  which  he  had 
no  notice ;"  so  that  Luckin  v.  Simpson  was 
followed  in  that  case,  and  is  extended  by 
it  to  cases  where  all  the  circumstances  of 
act  of  bankruptcy,  fiat,  and  choice  of  as- 
signees, were  before  the  statute.  As  to 
the  question  of  the  value  of  the  annuity, 
we  submit,  that  from  the  terms  of  the  deed 
it  is  plain  that  it  was  perfectly  optional 
with  the  petitioner,  whether  he  would 
effect  assurances  or  not.  The  grantor 
covenanted,  that  he  would  attend  person- 
ally, in  order  to  enable  the  petitioner,  if 
he  should  think  fit,  to  insure  his  life,  &c. 

[Sir  J.  Cross. — I  have  a  doubt,  whether 
there  was  not  an  implied  covenant  in  the 
deed  for  the  grantor  to  insure,  because  it 
gives  the  grantor  an  interest  in  the  policies.] 

If  the  petitioner  had  not  effected  any 
insurance,  could  it  be  pretended,  that  he 
could  not  have  proved  for  the  full  amount 
of  the  annuity  ?  If  it  was  to  have  been  ob- 
ligatory upon  him,  would  there  not  have 
been  a  covenant  to  that  effect  ?  We  there- 
fore submit,  that  the  petitioner,  having 
effected  these  insurances  at  his  own  risk 
and  cost,  was  entitled  to  hold  them  for 
his  own  benefit,  unless  the  annuity  should 
be  redeemed  in  the  manner  stipulated  in 
the  deed,  and  is  therefore  entitled  to  prove 
for  the  full  amount  of  the  annuity,  without 
giving  up  the  policies  to  the  assignees. 

Mr.  J.  Russell  and  Mr.  Bacon,  contr^. 
— The  lease  having  been  deposited  subse- 
quent to  the  act  of  bankruptcy,  and  there- 
fore void  as  against  the  assignees,  who 
were  appointed  prior  to  the  passing  of  the 
act  of  Victoria,  there  was,  at  the  time  of 
that  act  passing,  a  vested  interest  in  the 
assignees  in  respeci  of  that  lease,  which 
could  not  have  been  divested  by  that  act. 
In  Edmonds  v.  Lawley,  Parke,  B.,  after 
remarking  that  the  words  of  the  act  were 
very  general,  put  the  case  of  assignees 
having  been  chosen  before  the  passing  of 
the  act,  and  said,  that  the  assignees  would 
have  had  a  vested  right  to  the  property  of 
the  bankrupt,  and  that  it  would  be  unjust 
to  construe  the  act  so  as  to  defeat  that 
right — here  that  right  was  vested  in  the 
assignees  prior  to  the  act.  Nelstrop  v. 
Scarisbrick  was  a  case  where  the  fiat  issued 
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before  the  passing  of  the  act,  but  the  as- 
signees were  not  chosen  until  ader ;  so  tliat 
there  the  property  was  not  vested  in  the 
assignees  at  the  passing  of  the  act.  In  the 
case  of  Luckin  v.  Simpson,  Edmonds  v. 
Lawley  was  not  cited,  but  the  Judges  of 
the  Common  Pleas  seem  to  have  proceed- 
ed by  analogy  to  the  82nd  section  of  the 
Bankrupt  Act,  and  held,  that  the  2  &  3 
Vict.  c.  29.  had  also  a  retrospective  ope- 
ration. But  we  submit,  that  the  words  are 
very  different  in  the  two  acts ;  in  the  latter 
there  are  words  of  futurity  only,  but  in 
the  former  there  are  the  words  "  made  or 
which  shall  hereafter  be  made."  As  to 
the  valuation  of  the  annuity,  taking  the 
whole  transaction  together,  and  considering 
that  the  grantor  was  paying  9/.  per  cent., 
and  that  he  had  the  option  of  having  the 
policies  assigned  to  him,  the  fair  construc- 
tion of  the  deed  is,  that  the  premiums  were 
to  be  paid  out  of  the  annuity :  it  follows, 
therefore,  that  the  assignees  are  entitled 
to  the  policies,  as  the  bankrupt  woul^  have 
been,  if  he  had  redeemed  the  annuity. 

Mr,  Swanston,  in  reply. — There  is  no 
doubt  that  it  has  been  decided,  that  the 
act  is  retrospective.  The  case  in  the 
Common  Pleas  {Luckitf  v.  Simpson)  was,  in 
all  its  circumstances,  the  same  as  the  pre- 
sent, and  is  a  direct  authority  for  the  peti- 
tioner. 

[Sir  J.  Cross. — No  doubt  of  it ;  unless 
the  attention  of  the  Court  was  not  drawn 
to  the  circumstance  of  the  right  being 
vested  in  the  assignees  at  the  passing  of 
the  act.] 

That  distinction  was  taken  in  Nelstrop 
v.  Scarisbrickt  by  Mr.  Wightman,  and  in 
Luckin  V.  Simpson  Lord  Chief  Justice 
Tindal  referred  to  two  cases — Churchill  y. 
Crease  (4),  Terrington  v.  Har greaves  (5). 

« 

March  17. — Sir  J.  Cross. — Some  years 
ago  the  petitioner  in  this  case  purchased  an 
annuity  of  924Z.  1 4s,  for  the  price  of  7,000/., 
and  by  law  he  is  entitled  to  be  admitted  to 
prove  for  the  present  value  of  the  annuity, 
regard  being  had  to  the  price  paid,  and 
the  lapse  of  time  from  the  grant  thereof 
to  the  date  of  the  commission ;  he  has  since 
effected  assurances  xipon  the  life  of  the 

(4)  5  Bing.  177;  8.  c.  7  Uw  J.  Rep.  C.P.  63. 

(5)  Ibid.  489;  t.  c.  Ibid.  807. 


grantor  for  7000/.,  and  pays  for  such  as- 
surances the  annual  sum  of  294/. ;  he  went 
before  the  commissioners  to  prove  his  claim 
in  respect  of  the  annuity,  which  was  valued 
at  the  amount  of  6,090/.  by  an  accountant ; 
but  it  was  objected  to  that  proof,  that  in- 
stead of  the  annuity  being  valued  at  its 
full  amount,  it  should  be  valued  at  its 
amount,  minus  the  annual  premiums  in 
respect  of  the  assurances ;  and  the  commis- 
sioners adopted  this  view  of  the  jnatter, 
and  admitted  the  petitioner  as  a  creditor 
only  for  the  sum  of  4,883/.  The  petitioner 
complains  of  that  rejection,  and  the  ques- 
tion is,  whether  the  commissioners  have 
done  right  in  deducting  from  the  amount 
of  the  annuity  the  premiums  for  assurances ; 
and  this  depends  upon  another  question, 
namely,  whether  by  the  true  construction 
of  the  deed,  the  annuitant  was  bound  to 
assure  for  the  contingent  benefit  of  the 
grantor,  as  well  as  for  his  own.  I  have 
carefully  perused  the  annuity  deed,  and  I 
find  that  the  grantor  is  entitled  at  any  time 
to  redeem  the  whole  or  any  part  of  the 
annuity  not  being  a  less  part  than  one- 
seventh  of  the  whole  ;  and  the  deed  pro- 
vided, that  if  the  annuitant  should  think 
fit  to  assurej  the  grantor  would  attend  at 
the  offices,  and  do  all  acts  that  should  be 
necessary  to  enable  the  grantee  to  effect 
die  assurances;  and  also  that  he  would 
pay  any  additional  premiums,  which  should 
be  rendered  necessary  by  any  act  of  his, 
such  as  his  going  abroad,  &c.  It  was  also 
agreed,  on  the  part  of  the  grantee,  that 
if  the  grantor  should  redeem  the  whole 
of  the  annuity,  then  he  should  be  en- 
titled to  the  policies  of  assurance,  and 
all  benefits  arising  from  them.  This 
latter  clause  led  me  to  doubt,  whether  it 
was  optional  with  the  annuitant  to  assure 
or  not ;  but  I  think,  that  upon  the  whole 
meaning  of  the  deed,  it  was  optional  with 
bim :  the  effect  of  a  contrary  construction 
would  be  this — suppose  the  grantor  should 
think  fit  to  redeem  all  but  one-seventh, 
which  he  might  have  done,  the  annuity 
would  be  reduced  to  132/.  2«.,and  yet  the 
annuitant  would  have  to  pay  294/.  to  the 
assurance  office  for  the  benefit  of  the 
grantor :  that  could  not  be  a  proper  con- 
struction. If  then  it  was  optional,  and 
he  thought  fit*  to  assure,  what  has  been  the 
effect  of  the  assurance-on  proof?  If  he  had 


COURT  OF  BANKRUPTCY:  1841. 


55 


not  assured  at  all,  he  would  have  been  ad- 
mitted for  the  whole  of  his  proof,  but  then 
he  would  have  had  an  ineffectual  security 
for  the  sum  paid  ;  but,  if  he  assured,  and 
that  was  to  affect  his  proof,  then  the  other 
creditors  would  be  the  parties  benefited 
by  the  assurance.  It  appears  to  me  there- 
fore, that,  upon  this  reasoning,  the  creditor 
is  entitled  to  his  proof,  to  the  extent  of  the 
full  value  of  the  annuity,  without  any  de- 
duction. As  to  the  question  arising  upon 
the  construction  of  the  act  with  respect 
to  the  deposit  of  the  lease,  the  Court  of 
Exchequer  have  lately  decided  against  the 

rstitioner's  claim.  In  the  case  to  which 
allude,  Moore  v.  Phillips  (6),  the  Court 
held,  that  the  act  was  not  retrospective, 
and  did  not  defeat  the  right  of  the  assig- 
nees, who  had  been  appointed  before  the 
passing  of  the  act.  Lord  Abinger,  C.6. 
stated,  that  he  had  spoken  to  the  Chief 
Justice  of  the  Common  Pleas  upon  the 
case  of  Luckin  v.  Simpion,  and  that  his 
Lordship  admitted,  that  in  that  case  the 
attention  of  the  Court  had  not  been  drawn 
to  the  circumstance  of  the  assignees  having 
been  appointed  before  the  passing  of  the 
act.  I  am  therefore  of  opinion,  that  the 
petitioner's  case  fails,  so  far  as  concerns 
the  deposit  of  the  lease. 

Ordered — that  the  petitioner  be  at  liberty 
to  prove  for  the  full  value  of  the  annuity, 
without  deducting  the  yearly  premiums, 
and  without  giving  up  the  policies. 

Petition  dismissed^  so  far  as  re- 
gards  the  deposit  of  the  lease. 


1841.    r 

il  20,  24.  I 


Ex  parte  osoroe  farlbt 
April  20,  U.  "i      *"■*  **^"*"  •»  »■'  =•  *• 

'^  '  '        NEW,  A  BAKKEUPT. 

Banker  —  Deposit  —  Equitable    Mort' 

Title-deeds  were  originally  deposited  with 
bankers  for  safe  custody^  the  property  com" 
prised  in  which  belonged  to  two  brothers  as 
joint  tenants ;  one  of  the  joint  tenants  over* 
drew  his  banking  account^  and  said,  that  the 
deeds  should  be  a  security  for  any  advances 
the  bank  had  made^  or  should  make;  a  par* 

(6)  7  Mee.  &  Wele.  536 ;  «.  c.  10  Law  J,  Rep. 
(m.s.)  Exch.  If9. 


tition  of  the  property  afterwards  took  place^ 
and  the  deeds  relating  to  the  property  taken 
in  severalty  by  the  debtor  were  separated 
from  the  others,  and  placed  by  the  bankers 
amongst  their  other  securities;  but  the  deed 
of  partition  was  not  deposited  with  them. 
The  debtor  then  gave  a  memorandum,  that 
the  deeds  were  to  remain  a  security  **for 
any  advances  you  may  make  on  my  account :" 
— Held,  that  the  bankers  were  equitable  mort" 
gagees,  notwithstanding  that  the  original 
deposit  was  for  safe  custody,  and  that  the 
last  title-deed  (the  partition  deed)  had  not 
been  deposited: — Held,  also,  that  the  eor- 
pression  in  the  memorandum,  ''for  any  ad- 
vances  you  may  make  on  my  account,**  did 
not  confine  the  security  to  subsequent  tid" 
vances. 

This  was  the  petition  of  certain  bankers 
carrying  on  business  at  Worcester,  and  the 
object  of  it  was  to  obtain  an  order,  declar- 
ing them  equitable  mortgagees  by  deposit, 
with  a  written  memorandum,  of  certain  es- 
tates, for  the  balance  to  be  found  due  from 
the  bankrupt  upon  his  banking  account 
with  them.  The  petitioners  claimed  to  be 
equitable  mortgagees,  by  deposit  of  title- 
deeds  with  a  written  memorandum,  for  the 
balance  of  their  banking  account  with  the 
bankrupt. 

The  bankrupt  was  entitled,  under  the 
will  of  his  father,  to  certain  property  jointly 
with  his  brother.  Shortly  afler  the  death 
of  the  father,  which  took  place  in  the  year 
1827,  the  title-deeds  of  the  property  were 
brought  by  one  of  the  trustees  of  the  will 
to  the  banking  house  (the  other  co-trustee 
being  a  member  of  the  banking  house)  and 
deposited  with  the  petitioners,  for  safe  cus- 
tody, in  a  tin-box,  marked  **New*s  Trust." 
The  bankrupt,  some  time  after  that,  com- 
menced business  as  a  grocer,  and  opened 
a  regular  banking  account  with  the  peti- 
tioners. 

It  appeared  that  in  December  1839  a 
balance  was  struck  between  the  bankrupt 
and  the  petitioners,  when  it  appeared  that 
the  bankrupt  had  overdrawn  his  account 
to  the  amount  of  1,900/.  The  petition 
stated,  that  at  the  time  when  the  bankrupt 
began  to  overdraw  his  account,  and  on 
different  occasions  afterwards,  the  bankrupt 
represented  to  the  petitioners  that  if  they 
would  honour  his  cheques  and  drafts,  he 
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would  give  them  a  security  on  hit  property 
for  the  monies  which  they  had  advanced 
and  might  further  advance  on  his  account ; 
and  that  they  might  hold  the  said  title- 
deeds,  80  far  as  they  related  to  the  interest 
of  him,  tjie  bankrupt,  as  a  security  for  his 
account:  that  in  May  1840,  upon  the 
petitioners  pressing  for  a  security  for  the 
balance,  which  then  amounted  to  8,000/., 
the  bankrupt  stated  that  a  deed  of  parti- 
tion between  him  and  his  brother,  of  the 
property  comprised  in  the  said  title-deeds, 
was  in  preparation  by  a  Mr.  Gillam,  the 
solicitor  of  the  trustees;  and  that  when 
that  was  executed,  he  would  give  an  effective 
mortgage  security,  for  the  balance  due  or 
to  become  due  to  the  petitioners  upon  the 
property  to  be  conveyed  to  him  in  severalty. 
Shortly  after  the  bankrupt  wrote  and  sent 
the  following  letter  to  die  petitioners : — 
••  Messrs.  Farley  &  Co.— Gents.— The 
reason  I  have  not  called  upon  you  ere  this, 
touching  my  accounts,!  have  twice  express- 
ed to  your  clerk,  who  has  seen  me  upon  the 
subject,  namely,  my  inability  at  present  to 
take  up  the  joint  note  lying  in  your  hands 
for  500/.  As  far  as  arrangements  for 
security  are  concerned,  I  have  done  every- 
thing in  my  power  to  have  them  completed; 
the  drafts  have  been  prepared  two  months 
since,  and  have  (under  Messrs.  Evans  & 
Owen's,  the  two  trustees,  instructions) 
been  left  with  Mr.  Gillam.  I  have  seen 
that  gentleman  repeatedly  on  the  subject, 
and,  although  he  says  they  require  little 
or  no  alteration,  I  cannot  obtain  them 
from  him.  It  is  my  anxious  wish  that 
things  should  be  arranged,  and  that  you 
should  hold  the-deeds  of  my  property,  as 
security  for  your  account,  but,  as  I  before 
stated,  I  cannot  succeed  in  directing  M. 
Gillam's  attention  to  the  subject  But  for 
this  unpardonable  neglect,  the  affairs  would 
have  been  settled  long  since.  As  far  as 
regards  the  accounts  lying  dead,  I  imagined 
from  what  passed  between  my  brother  and 
Mr.  Weale,  that  it  was  your  wish  that  it 
should  be  so.  If,  however,  you  feel  dis- 
posed to  continue  it,  I  will  take  care  it 
shall  not  be  increased,  and  so  soon  as  the 
trustee's  solicitor,  Mr.  Gillam,  will  prepare 
the  necessary  deeds,  that  moment  I  am 
prepared  to  give  you  security  for  the  full 
amount  of  your  account." 

II  appeared  that  a  few  days  after  the 


date  of  this  letter  the  deed  of  partition  was 
executed,  whereby  the  property  upon  which 
the  petitioners  claim  to  be  equitable  mort- 
gagees, was  conveyed  in  Severalty  to  the 
bankrupt;  but  the  deed. of  partition  was 
not  deposited  with  the  petitioners.  That 
shortly  after  the  execution  of  that  deed, 
the  bankrupt,  at  the  request  of  the  peti- 
tioners, signed  the  following  memoran- 
dum :-—*•  Worcester,  September  28,  1840, 
Messrs.  Farley  &  Co. — Gentlemen, — I 
herewith  deposit  with  you  sundry  deeds 
of  my  freehold  property,  as  under,  which 
you  will  hold,  as  a  collateral  security  for 
any  advances  you  may  make  on  my  ac- 
count." Then  followed  a  scliedule  of 
deeds  relating  to  the  property  in  question, 
alj  of  which  were  then  in  the  possession  of 
the  petitioners,  for  safe  custody,  but  not 
including  the  deed  of  partition. 

It  appeared  that  immediately  afVer  this 
memorandum  the  title-deeds  which  related 
to  the  bankrupt's  moiety  were  separated 
from  the  others,  and  placed  by  the  bankers 
in  the  usual  place  for  keeping  their  securi- 
ties. 

Between  the  date  of  this  memorandum 
and  the  4th  of  December  following,  the 
petitioners  advanced  the  further  sum  of 
1,468/.  to  the  bankrupt,  and  on  the  8th  of 
January  1841  a  fiat  issued  againat  the 
bankrupt.  The  petitioners  now  claimed 
to  be  equitable  mortgagees  for  the  whole 
amount  of  their  debt. 

The  questions  were,  first,  whether  the 
deeds,  having  been  originally  deposited 
with  the  petitioners  for  safe  custody,  the 
subsequent  transactions  amounted  to  a 
deposit,  so  as  to  make  the  depositees 
equitable  mortgagees  of  the  premises; 
secondly,  whether  the  petitioners'  title  as 
equitable  mortgagees  was  perfect,  the  last 
deed  not  having  been  deposited  with  them 
(namely,  the  deed  of  partition) ;  and  lastly, 
whether,  if  so,  the  security  was  intended 
to  be  for  the  whole  debt  which  should  be 
due  from  the  bankrupt,  or  merely  for 
advances  subsequent  to  the  memorandum 
of  deposit  of  the  28th  of  September  1840. 

Mr.  Swanston  and  Mr,,  Wood,  in  support 
of  the  petition. — Without  looking  to  the 
letter  of  the  bankrupt  and  the  memoran- 
dom  of  deposit  afterwards  signed,  the 
petitioners  would  have  bad  something 
more  than  a  mere  verbal  agreement,  for  it 
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Vfould  have  been  an  agreement  accom- 
panied by  an  act.  The  question  in  that 
state  of  things  would  have  been,  whether 
that  would  have  satisfied  the  provisions  of 
the  Statute  of  Frauds.  Lord  Eldon  has,  in 
cases  of  equitable  mortgage  extended  the 
original  object  of  the  deposit  upon  very 
slight  grounds :  see 

Ex  parte  Kensinglont  2  Ves.  &  B.  79. 

Ex  parte  Lloyd^  1  Glyn  &  Jam.  (^89. 
But  if  the  Court  cannot  extend  the 
object  of  the  deposit  by  the  verbal  agree- 
ment, which  was,  that  the  deeds  should 
remain  a  security  for  the  advances  then 
made  and  thereafter  to  be  made,  still 
the  bankrupt's  letter,  and  subsequently  the 
memorandum,  must  be  abundant  evidence 
that  the  deeds  were  to  remain  a  security 
for  the  entire  account ;  and  tliey  cannot 
have  the  effect  of  limiting  the  security  to 
subsequent  advances. 

Mr,  Bethell  and  Mr.  Anderdon^  for  the 
assignees.  —  The  doctrine  of  equitable 
mortgage  is  not  to  be  extended  with  refer- 
ence to  the  Statute  of  Frauds ;  and  the 
Court  of  Review  has  refused  to  act, 
unless  in  a  very  clear  case.  Now  in  the 
present  case  the  possession  of  the  title- 
deeds  is  to  be  accounted  for  otherwise 
than  by  contract.  Title-deeds  betong  to 
the  person  having  the  legal  estate,  and 
John  Owen  (one  of  the  petitioners)  was  a 
trustee  of  the  legal  estate,  and  had  these 
deeds,  which  were  kept  by  him  in  a  box, 
with  the  words  **  New's  Trust."  The  lien  of 
the  petitioners  must  therefore  depend  upon 
the  two  next  grounds  put  forward  by  the 
petitioners,  namely,  the  letter  of  June 
1840,  and  (he  memorandum  of  September. 
Now  this  letter  does  not  shew  an  intention 
in  the  writer  to  give  an  immediate  mort- 
gage: the  whole  tenour  of  it  is  prospective ; 
in  it  the  bankrupt  says,  *'  it  is  my  anxious 
wish  that  things  should  be  arranged,  and 
that  you  should  hold  the  deeds  of  my  pro- 
perty, as  a  security,"  &c.  At  the  very  date  of 
the  letter  there  was  an  agreement  for  a  parti- 
tion of  the  property,  therefore  some  of  those 
deeds  might  have  belonged  to  his  brother, 
as  relating  to  property  to  be  taken  by  him 
in  severalty.  Then  the  memorandum  of 
September  is  in  so  many  words  confined  to 
subsequent  advances.  Therefore  the  debt 
then  due  cannot  be  looked  upon  as  secured 
by  the  deposit,  supposing  tli^t  the  effect  of 

Nkw  Series,  X.~Bankr. 


this  letter  or  memorandum  was  to  alter  the 
nature  of  the  petitioners*  possession  of  the 
title-deeds.  But  moreover  it  is  submitted 
that  the  last  title-deed  (the  partition  deed) 
not  having  been  deposited,  the  equitable 
title  of  the  petitioners  is  incomplete.  If  a 
party  deposit  some  of  his  title-deeds,  by 
way  of  a  security,  the  depositee  cannot  file 
his  bill  to  have  the  rest  of  them  delivered  up, 
upon  the  ground  that  it  was  the  depositor's 
intent  to  deposit  the  whole  of  them. 
The  following  cases  were  cited  : — 

Narris  v.  fVilkinsonf  12  Ves.  192. 

Ex  parte  Hooper,  1  M er.  9. 

Ex  parte  Bulteel,  2  Cox,  243. 

Sir  John  Cross. — The  petitioners  are 
bankers  at  Worcester,  and  they  come  here 
claiming  an  equitable  mortgage  upon  cer- 
tain estates  for  8,500/.,  to  secure  which  the 
bankrupt  gave  them  the  memorandum  of 
September  4840,  with  the  schedule  ex- 
plaining the  property  which  was  intended 
to  be  for  their  security.  The  deeds  re- 
ferred to  were  those  in  the  possession  of 
the  bankers,  for  safe  custody.  Several 
objections  were  raised,  on  the  part  of  the 
assignees,  to  the.  validity  of  the  security 
and  to  the  extent  of  it :  first,^  because  the 
deeds  come  to  the  possession  of  the  peti- 
tioners for  a  different  purpose  than  for  the 
security  of  the  petitioners ;  secondly,  be- 
cause the  last  deed  under  which  the  bank- 
rupt derived  his  title,  was  not  among  them ; 
thirdly,  that  the  equitable  mortgage  was  a 
security  for  and  expressly  confined  to  sub- 
sequent advances.  From  the  evidence,  it 
appears  that  the  property  was  given  by  the 
will  of  the  bankrupt's  father  to  two  trus- 
tees, upon  trust,  to  raise  certain  sums  of 
money  for  his  wife  and  daughters,  and, 
subject  thereto,  to  convey  the  estates  to  the 
bankrupt  and  his  brother :  that  all  the 
title-deeds  and  other  documents  were 
placed  in  a  box,  upon  which  was  written 
**  New's  Trust,"  which  box  was  deposited 
with  the  bankers  for  safe  custody.  The 
bankrupt  kept  a  running  account  with  the 
bankers,  and,  upon  his  overdrawing  his 
account  to  a  large  amount,  they  applied  to 
him  for  a  security  f<»r  their  advances,  and 
the  bankrupt  stated  that  a  deed  of  partition 
was  in  preparation,  which,  upon  being 
completed,  should  be  for  their  security,  and 
said,  '*  It  is   my  anxious  wish  that  you 
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should  hold  the  deeds  of  my  property  as 
security  for  your  account."  Shortly  after 
this,  the  deed  of  partition  was  executed,  by 
which,  nmong  other  things,  the  property 
mentioned  in  the  memorandum  was  allotted 
in  severalty  to  the  bankrupt,  whereby  the 
deeds  in  question  became  his  sole  property, 
and  he  had  an  absolute  power  over  them, 
but  he  had  not  such  a  disposing  power  over 
the  deed  of  partition.  Things  were  in  this 
state  when  the  bankrupt  went  to  the  bank- 
ing-house and  left  the  memorandum  in 
question  ;  and  immediately  after  that  all 
the  deeds  relating  to  the  property  allotted 
to  the  bankrupt  were  separated  from  the 
rest,  and  deposited  where  the  bankers 
usually  kept  their  securities.  Under  these 
circumstances,  I  think  that  these  deeds  were 
intended  for  the  security  of  the  petitioners, 
notwithstanding  that  they  had  been  origin- 
ally deposited  for  another  purpose.  As  to 
the  objection  that  all  the  title-deeds  were 
not  deposited,  I  find  that  Lord  Eldon,  in 
Ex  parte  fVetkerell  (3),  sa'idy  "It  has  never 
yet  been  decided  how  far  it  is  necessary  to 
deliver  all  the  title-deeds,  or  whether  that 
would  not  be  taken  to  be  a  sufficient  de- 
posit, which  could  be  taken,  upon  looking 
at  the  instruments,  to  amount  to  evidence 
that  the  estate  was  meant  to  be  a  security." 
And  I  think  that  there  is,  in  this  case, 
abundant  evidence  that  the  estates  men- 
tioned in  the  documei)!:,  signed  by  the 
bankrupt,  were  intendetFto  be  pledged. 
As  to  the  objection  that  the  security  was 
only  for  future  advances,  it  was  insisted 
that  the  terms  of  the  memorandum,  *'for 
any  advances  you  may  make  on  my  ac- 
count," expressly  confined  the  security  to 
subsequent  advances;  and  I  admit  that, 
taking  this  memorandum  by  itself,  that 
would  have  been  the  more  probable  inten- 
tion ;  but,  looking  at  the  whole  transaction, 
I  think  the  subject  matter  of  the  security 
was  for  the  entire  debt.  I  am  of  opinion  that 
none  of  these  objections  are  well  founded, 
and  that  therefore  the  petitioners  are  enti- 
tled to  be  declared  equitable  mortgagees 
for  the  whole  of  their  debt. 

Ordered  as  prayed. 

(3)  11  Ve8.401. 
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Ex    parte    alexavdbr 

DAVIDSON  m  re  ROBBmT 
CALDICOTT. 


Banking  Company — 1  8^  2  Vict.  c.  96 — 
Proof. 

A  member  of  a  banking  company,  who 
kept  a  banking  account  with  the  company 
as  a  customer  J  became  bankrupt :  —  Held^ 
that  under  I  ^  ft  Vict.  c.  96,  the  company 
might  prove  for  the  balance  due  from  the 
bankrupt  member^  on  his  banking  account. 

This  petition  was  presented  by  the  re- 
gistered officer  of  the  Commercial  Bank  of 
England,  of  which  banking  company  the 
bankrupt  was  a  member,  and  also  kept  a 
banking  account  in  the  regular  way  of 
customers.  The  object  of  the  petition  was 
to  establish  a  proof  against  the  bankrupt's 
estate,  for  the  sum  of  2.137/ ,  which  was 
the  balance  of  his  general  banking  account. 

Proof  had  been  rejected  by  the  commis- 
sioners, upon  the  ground,  that  the  bankrupt 
was  a  member  of  the  same  company  which 
tendered  the  proof,  and  that  it  was  not 
authorized  by  the  statutes  1  &  2  Vict.  c.  96. 
and  d  &  4  Vict.  c.  68. 

Mr,  Anderdon  and  Mr.  Little,  in  support 
of  the  petition. — It  has  been  held,  that 
under  the  1  &  2  Vict.  c.  96,  a  banking 
company  may  sue  out  a  fiat  against  one 
of  its  own  members — Ex  parte  HaU{\). 
Proof,  therefore,  must  be  an  incident  to 
the  right  of  suing  out  a  fiat.  It  would  be 
absurd,  then,  to  say,  that  the  company 
may  sue  out  a  fiat  and  prove  under  it,  and 
to  deny  the  right  of  the  company  to  prove  a 
debt,  where  a  third  party  has  sued  out  the 
fiat — Ex  parte  Law  re  Hague  (2). 

Mr.  Swanston  and  Mr.  James  Russeli, 
contra. — Ex  parte  Hall  was  the  case  of  a 
settled  account,  and  the  creditor  having  a 
security  for  that  settled  account,  which 
clearly  might  have  been  the  foundation  of 
an  action ;  but  here  proof  is  asked  for  an 
unascertained  sum,  and  which  cannot  be 
ascertained  until  the  accounts  of  the  bank- 
ing company  are  taken.  Could  it  have 
been  the  intention  of  the  act  of  parliament 
to  allow  a  partner  to  receive   dividends 

(1)  Mont.  &  Chit.  445;  a.  c.  3  Dea,  405;  8 
Law  J.  Rep.  (n.s.)  Baakr.  5. 

(?)  Ibid.  590;  s.c.  9  Law  J.  Rep.  (n.s.)  Bankr. 
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upon  a  debt  arising  out  of  accounts  which 
have  not  been  settled,  and  that  would  be 
an  adjustment  of  the  accounts  ? 

[Sir  J.  Cross. — 1  think  the  real  ques- 
tion here  is,  whether  by  force  of  the  act  of 
parliament,  the  company  could  not  have, 
independent  of  tlie  bankruptcy,  maintained 
their  action  at  law  ?  If  so,  they  could  re- 
cover aj^ainst  the  effects  of  the  bankrupt.] 

Nothing  is  more  familiar  than  the  cases 
where,  though  the  party  may  bring  his 
action,  still  he  may  not  be  at  liberty  to 
prove :  as  in  the  case  of  a  creditor  having  a 
security  for  his  debt,  where  he  may  bring  his 
action,  though  he  could  not  prove  without 
giving  up  the  security.  The  statute  1  &  2 
Vict.  c.  96,  was  intended. to  take  effect 
only  between  the  partners  themselves,  not 
between  the  partners  and  other  creditors. 
The  object  of  the  act  was  to  prevent  the 
mischief  which  arose,  where  an  ascertained 
debt  could  not  be  recovered  by  the  com- 
pany from  individual  members  of  it ;  and 
this  was  perfectly  just ;  but  where  other 
creditors  come  in,  then  the  settled  rule 
prevents  the  company  from  taking  advan- 
tage of  the  act.  Ex  parte  Law  is  as  strong 
a  case  as  possible,  against  the  proof  claim- 
ed. In  Ex  parte  Snape  re  Ransford  (8),  it 
was  held,  that  money  due  for  calls  in  re- 
spect of  shares  in  a  joint- stock  bank,  did 
not  constitute  such  an  ascertained  debt  as 
to  allow  the  company  to  prove  against  a 
bankrupt  shareholder,  without  an  account 
first  taken— J5«  parte  Wood(4t\  and  Ex 
parte  Young  (5). 

Mr,  Anderdim^  in  reply. — In  Ex  parte 
Snape  re  Ransford ,  the  question  arose  in 
respect  of  a  call ;  the  company  was  insol- 
vent, and  at  the  time  that  the  call  was 
made,  the  company  might  have  been  a 
large  debtor  to  the  bankrupt's  estate,  when 
it  would  have  been  a  most  unjust  thing  to 
have  admitted  the  proof  The  I  8c  ft  Vict. 
c.  96.  in  effect  strikes  the  partner  out  of 
the  partnership,  for  all  intents  and  purposes, 
so  far  as  actions  and  suits,  by  the  company 
against  such  partner,  are  concerned. 

Sir  J.  Cross. — There  is  no  question 
but  that  the  debt  of  the  petitioner,  amount- 

(3)  Moot.&  Chit  d07;  s.c.  9LawJ.  Rep.(N.s.) 
Bankr.  9. 

<4)  1  Mont  Deft.&D.  9S;  s. o.  9  Law  J.  R«p. 
Bsnkr.90. 

(5)  f  Rose,  41. 


ing  to  the  sum  of  2,137/.,  which  is  the 
balance  of  the  banking  account,  is  by  the 
act  of  parliament  made  a  legal  debt.    And 
the  objections  raised  to  the  proof  resolve 
themselves  into  these  :  first,  that  although 
the  act  of  parliament  has  given  a  right  of 
action,  and,  consequently,  constituted  it  a 
legal  debt,  yet  tliat  the  legislature  only  in- 
tended that  should  be  the  case  as  between 
the  bank  and  its  partners  inter  $e,  but  that 
it  was  not  intended  to  give  the  company 
such  rights  in  competition  with  their  other 
creditors  in  matters  of  bankruptcy.     But 
we  must  recollect  that  a  banking  company 
has  dealings  with  its  partners  in  two  rela- 
tions— as  partners,  and  also  as  customers. 
There  is  no  such  double  relation  in  ordinary 
partnerships ;  therefore  it  is  not  inconsist- 
ent with  general  principles  that  the  legis- 
lature should  have  intended  that  the  com- 
pany should  have  rights  as   against  the 
partner,   in    his    character   of    customer, 
without  regard  to  his  partnership  character. 
The  objection  is  also  taken,  that  the  com- 
pany must  not  come  in  competition  with 
their  own  creditors  in  this  bankruptcy,  for 
that  it  is  quite  clear  that  the  assignees 
who  appear  to  represent  the  creditors  of 
the  bankrupt,  have  no  right  to  appear  as 
the  separate  creditors,  to  resist  thejiroof ; 
therefore  the  assignees  only  appear  as  re- 
presenting those  who  may  be  considered  as 
the  joint  creditors  of  the  bankrupt.     At 
present,  there  are  no  joint  creditors  upon 
the  proceedings — but  what  is  the  situation 
of  the  joint  creditors  in  their  relation  to 
the  bankrupt  and  to  the  banking  company  7 
The  company  consists  probably  of  several 
hundred    individuals;     and    whether   the 
company  be  solvent  or  insolvent,  there  is 
no  doubt  but  the  creditors  of  the  company, 
having   the    liability   of   each   individual 
banker,  may  be  considered  perfectly  safe. 
But  I  do  not  mention  that  as  a  reason,  but 
only  to  shew  that  the  legislature  did  not 
unreasonably  give  the  company  a  right, 
not  only  to   prove   against   the   partner, 
qiui  partner— but  as  against  him  in  the  re- 
lation of  their  customer.    I  am  of  opinion, 
that  the  legislature  did  consider  that  the 
company  should  be  at  liberty  to  charge 
the  partner  with  a  legal  debt.   My  present 
impression  is,  that  the  petitioner  is  entitled 
to  prove ;  but  as  it  is  a  new  question,  the 
order  had  better  not  be  drawn  up  for  a 
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should  hold  the  deeds  of  my  property  as 
security  for  your  account.**  Shortly  after 
this,  the  deed  of  partition  was  executed,  by 
which,  among  other  things,  the  property 
mentioned  in  the  memorandum  was  allotted 
in  severalty  to  the  bankrupt,  whereby  the 
deeds  in  question  became  his  sole  property, 
and  he  had  an  absolute  power  over  them, 
but  he  had  not  such  a  disposing  power  over 
the  deed  of  partition.  Things  were  in  this 
state  when  the  bankrupt  went  to  the  bank- 
ing-house and  left  the  memorandum  in 
question  ;  and  immediately  after  that  all 
the  deeds  relating  to  the  property  allotted 
to  the  bankrupt  were  separated  from  the 
rest,  and  deposited  where  the  bankers 
usually  kept  their  securities.  Under  these 
circumstances,  I  think  that  these  deeds  were 
intended  for  the  security  of  the  petitioners, 
notwithstanding  that  they  had  been  origin- 
ally deposited  for  another  purpose.  As  to 
the  objection  that  all  the  title-deeds  were 
not  deposited,  I  find  that  Lord  Eldon,  in 
Ex  parte  JVeth€rell{S\  said,  '*  It  has  never 
yet  been  decided  how  far  it  is  necessary  to 
deliver  all  the  title-deeds,  or  whether  that 
would  not  be  taken  to  be  a  sufficient  de- 
posit, which  could  be  taken,  upon  looking 
at  the  instruments,  to  amount  to  evidence 
that  the  estate  was  meant  to  be  a  security." 
And  I  think  that  there  is,  in  this  case, 
abundant  evidence  that  the  estates  men- 
tioned in  the  documet^/,  signed  by  the 
bankrupt,  were  intende;^to  be  pledged. 
As  to  the  objection  that  the  security  was 
only  for  future  advances,  it  was  insisted 
that  the  terms  of  the  memorandum,  *'  for 
any  advances  you  may  make  on  my  ac- 
count," expressly  confined  the  security  to 
subsequent  advances;  and  I  admit  that, 
taking  this  memorandum  by  itself,  that 
would  have  been  the  more  probable  inten- 
tion ;  but,  looking  at  the  whole  transaction, 
I  think  the  subject  matter  of  the  security 
was  for  the  entire  debt.  I  am  of  opinion  that 
none  of  these  objections  are  well  founded, 
and  that  therefore  the  petitioners  are  enti- 
tled to  be  declared  equitable  mortgagees 
for  the  whole  of  their  debt. 

Ordered  as  prayed, 
(3)  11  Vet.  401. 


1841.    r 

Mar.  «3,  29.   "i 


Ex    parte    alexavdbr 

VATIDSOM  tfl  re  ROBEmT 
CALDICOTT. 


Banking  Company — 1  8^  2  Vict.  c.  96 — 
Proof. 

A  member  of  a  banking  company ^  who 
kept  a  banking  account  with  the  company 
as  a  customer^  became  bankrupt :  —  Held^ 
that  under  I  ^  ft  Vict.  c.  96,  the  company 
might  prove  for  the  balance  due  from  the 
bankrupt  memberf  on  his  banking  account. 

This  petition  was  presented  by  the  re- 
gistered officer  of  the  Commercial  Bank  of 
England,  of  which  banking  company  the 
bankrupt  was  a  member,  and  also  kept  a 
banking  account  in  the  regular  way  of 
customers.  The  object  of  the  petition  was 
to  establish  a  proof  against  the  bankrupt's 
estate,  for  the  sum  of  2.137/-,  which  was 
the  balance  of  his  general  banking  account. 

Proof  had  been  rejected  by  the  commis- 
sioners, upon  the  ground,  that  the  bankrupt 
was  a  member  of  the  same  company  which 
tendered  the  proof,  and  that  it  was  not 
authorized  by  the  statutes  1  &  2  Vict.  c.  96. 
and  3  &  4  Vict.  c.  68. 

Mr,  Anderdon  and  Mr.  Little^  in  support 
of  the  petition. — It  has  been  held,  that 
under  the  1  &  2  Vict.  c.  96,  a  banking 
company  may  sue  out  a  fiat  against  one 
of  its  own  members — Ex  parte  Mali  {I). 
Proof,  therefore,  must  be  an  incident  to 
the  right  of  suing  out  a  fiat.  It  would  be 
absurd,  then,  to  say,  that  the  company 
may  sue  but  a  6at  and  prove  under  it,  and 
to  deny  the  right  of  the  company  to  prove  a 
debt,  where  a  third  party  has  sued  out  the 
fiat — Ex  parte  Law  re  Hague  (2). 

Mr.  Swanston  and  Mr.  James  RusseU^ 
contra. — Ex  parte  Hall  was  the  case  of  a 
settled  account,  and  the  creditor  having  a 
security  for  that  settled  account,  which 
clearly  might  have  been  the  foundation  of 
an  action ;  but  here  proof  is  asked  for  an 
unascertained  sum,  and  which  cannot  be 
ascertained  until  the  accounts  of  the  bank- 
ing company  are  taken.  Could  it  have 
been  the  intention  of  the  act  of  parliament 
to  allow  a  partner  to  receive   dividendf 

(1)  Mont.  &  Chit.  446;  a.  c  3  Dm.  405;  8 
Law  J.  R«p.  (n.s.)  Bmokr.  5. 

(t)  Ibid.  690;  s.c.  9  Law  J.  Rep.  (n.s.)  Bankf. 
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upon  a  debt  arising  out  of  accounts  which 
have  not  been  settled,  and  that  would  be 
an  adjustment  of  the  accounts  ? 

[gm  J.  Cross. — I  think  the  real  ques- 
tion here  is,  whether  by  force  of  the  act  of 
parliament,  the  company  could  not  have, 
independent  of  tlie  bankruptcy,  maintained 
their  action  at  law  ?  If  so,  they  could  re- 
cover against  the  effects  of  the  bankrupt.] 

Nothing  is  more  familiar  than  the  cases 
where,  though  the  party  may  bring  his 
action,  still  he  may  not  be  at  liberty  to 
prove :  as  in  the  case  of  a  creditor  having  a 
security  for  his  debt,  where  he  may  bring  his 
action,  though  he  could  not  prove  without 
giving  up  the  security.  The  statute  1  &  2 
Vict.  c.  96,  was  intended, to  take  effect 
only  between  the  partners  themselves,  not 
between  the  partners  and  other  creditors. 
The  object  of  the  act  was  to  prevent  the 
mischief  which  arose,  where  an  ascertained 
debt  could  not  be  recovered  by  the  com- 
pany from  individual  members  of  it ;  and 
this  was  perfectly  just ;  but  where  other 
creditors  come  in,  then  the  settled  rule 
prevents  the  company  from  taking  advan- 
tage of  the  act.  Ex  parte  Law  is  as  strong 
a  case  as  possible,  against  the  proof  claim- 
ed. In  Ex  parte  Snape  re  Rans/ord  (8),  it 
was  held,  that  money  due  for  calls  in  re- 
spect of  shares  in  a  joint-stock  bank,  did 
not  constitute  such  an  ascertained  debt  as 
to  allow  the  company  to  prove  against  a 
bankrupt  shareholder,  without  an  account 
first  taken — Ex  parte  H^ood{4),  and  Ex 
parte  Young  (6), 

Mr.  Anderdon,  in  reply. — In  Ex  parte 
Snape  re  Ramford^  the  question  arose  in 
respect  of  a  call ;  the  company  was  insol- 
vent, and  at  the  time  that  the  call  was 
made,  the  company  might  have  been  a 
large  debtor  to  the  bankrupt's  estate,  when 
it  would  have  been  a  most  unjust  thing  to 
have  admitted  the  proof  The  1  &  2  Vict. 
c.  96.  in  effect  strikes  the  partner  out  of 
the  partnership,  for  all  intents  and  purposes, 
so  far  as  actions  and  suits,  by  the  company 
against  such  partner,  are  concerned. 

SiE  J.  Cross. — There  is  no  question 
but  that  the  debt  of  the  petitioner,  amount- 

(3)  MoDt.&  Chit  607 ;  8.c.  9Law  J.  Rep.(N.8.) 
Bankr.  9. 

(4)  1  Mont  Dea.  &  D.  9S ;  8.0.  9  Law  J.  R«p. 
Baiikr.  90. 

(5)  f  Rose,  41. 


ing  to  the  sum  of  2,137/.,  which  is  the 
balance  of  the  banking  account,  is  by  the 
act  of  parliament  made  a  legal  debt.  And 
the  objections  raised  to  the  proof  resolve 
themselves  into  these  :  first,  that  although 
the  act  of  parliament  has  given  a  right  of 
action,  and,  consequently,  constituted  it  a 
legal  debt,  yet  tliat  the  legislature  only  in- 
tended that  should  be  the  case  as  between 
the  bank  and  its  partners  inter  $e,  but  that 
it  was  not  intended  to  give  the  company 
such  rights  in  competition  with  their  other 
creditors  in  matters  of  bankruptcy.  But 
we  must  recollect  that  a  banking  company 
has  dealings  with  its  partners  in  two  rela- 
tions— as  partners,  and  also  as  customers. 
There  is  no  such  double  relation  in  ordinary 
partnerships;  therefore  it  is  not  inconsist- 
ent with  general  principles  that  the  legis- 
lature should  have  intended  that  the  com- 
pany should  have  rights  as  against  the 
partner,  in  his  character  of  customer, 
without  regard  to  his  partnership  character. 
The  objection  is  also  taken,  that  the  com- 
pany  must  not  come  in  competition  with 
their  own  creditors  in  this  bankruptcy,  for 
that  it  is  quite  clear  that  the  assignees 
who  appear  to  represent  the  creditors  of 
the  bankrupt,  have  no  right  to  appear  as 
the  separate  creditors,  to  resist  thejiroof ; 
therefore  the  assignees  only  appear  as  re- 
presenting those  who  may  be  considered  as 
the  joint  creditors  of  the  bankrupt.  At 
present,  there  are  no  joint  creditors  upon 
the  proceedings — but  what  is  the  situation 
of  the  joint  creditors  in  their  relation  to 
the  bankrupt  and  to  the  banking  company  7 
The  company  consists  probably  of  several 
hundred  individuals ;  and  whether  the 
company  be  solvent  or  insolvent,  there  is 
no  doubt  but  the  creditors  of  the  company, 
having  the  liability  of  each  individual 
banker,  may  be  considered  perfectly  safe. 
But  I  do  not  mention  that  as  a  reason,  but 
only  to  shew,  that  the  legislature  did  not 
unreasonably  give  the  company  a  right, 
not  only  to  prove  against  the  partner, 
qiui  partner— but  as  against  him  in  the  re- 
lation of  their  customer.  I  am  of  opinion, 
that  the  legislature  did  consider  that  the 
company  should  be  at  liberty  to  charge 
the  partner  with  a  legal  debt.  My  present 
impression  is,  that  the  petitioner  is  entitled 
to  prove ;  but  as  it  is  a  new  question,  the 
order  had  better  not  be  drawn  up  for  a 
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few  days,  when,  if  I  should  be  of  a  differ- 
ent opinion,  I  will  mention  the  case  again. 

March  29. — I  had  little  or  no  doubt 
upon  this  point ;  but  as  it  was  said  that  the 
admission  of  this  proof  would  be  at  variance 
with  former  decisions  of  this  Court,  I 
desired  that  the  order  should  not  be  drawn 
up.  This  was  an  application  by  a  banking 
company,  for  leave  to  prove  a  debt  of 
2,137/.;  proof  was  tendered  before  the 
commissioners,  and  rejected  by  them,  upon 
the  ground  that  the  bankrupt  was  a  part- 
ner in  the  banking  emopany  ;  and  if  this 
had  been  the  case  of  an  ordinary  part- 
nership, the  decision  of  the  commis- 
sioners would  have  been  right;  but  this 
is  a  banking  company  established  by 
certain  acts  of  parliament,  by  one  of  which 
(1  &  2  Vict.  c.  96,)  it  is  provided,  that 
every  such  banking  company  may  sue 
any  of  its  own  members  for  any  demand 
whatever,  and  with  the  same  legal  con- 
sequences as  if  such  person  had  been  a 
stranger  to  the  company.  In  Snape's 
case,  the  act  seems  to  have  been  overlook- 
ed ;  but  there  the  question  was  between 
the  company  and  a  person  in  the  relation 
of  a  partner  merely ;  but  here  it  is  against 
a  person  who,  besides  being  a  partner,  also 
sustains  the  relationship  of  a  customer. 

The  petitioner  is,  therefore^  entitled  to 
the  prayer  of  his  petition,  with  the  same 
consequences  as  if  the  bankrupt  had  not 
been  a  member  of  the  banking  company. 

Ordered  as  prayed.  Costs  of  both 
parties  out  of  the  estate. 


1  R4,^        ")  ^*  porte  TWINING  AND  OTHERS 
A       -1   «rv     V       in    re    BENJAMIN     COLES,     A 
April  30.  j^       BANKRUPT. 

Lien — Ooods  sold — Pledge. 

A  vendor  of  teas,  retaining  some  of  the 
warrants  in  his  hands,  applied  for  payment 
of  them,  whereupon  the  vendee  paid  100/., 
and  said,  "  You  may  hold  the  warrants  for 
the  teas,  as  a  security  for  the  remainder  of 
the  account  :** — Held,  upon  the  bankruptcy 
of  the  vendee,  that  the  vendor  had  a  right 
io  sell  the  teas,  and  prove  for  the  deficiency, 
if  any. 


The  petitioners  were  creditors  of  the 
bankrupt,  for  a  balance  due  upon  the  pur- 
chase of  fifly-two  chests  of  tea,  the  pe- 
titioners retaining  in  their  hands  the  war- 
want  for  fifty  of  the  chests.  The  object 
of  the  petition  was  to  obtain  an  order  for 
the  sale  of  the  fifly  chests ;  the  produce 
to  be  applied  in  payment  of  the  balance  of 
account,  with  liberty  to  prove  lor  the 
deficiency.     The  facts  were  these : — 

In  April  1840,  the  bankrupt  agreed  with 
Dadds  (the  traveller  employed  by  the  pe- 
titioners), for  the  purchase  of  fifly-two 
chests  of  tea.  This  was  the  form  of  the 
order: — 

"  Benjamin  Coles,  Olney. 

'*  50  chests  good  Twankey,  tt,  6d,  Cora.  td» 
per  lb.  prompt,  10  weeks. 

**  2  do.  do.  do.  d  4s.  Sd. 

**  Per  Ebbum's  first  boat     Cash." 

The  petitioners  accordingly  selected  that 
number  of  chests  from  their  store,  which 
were  in  bond,  and  sent  an  invoice  of  them 
to  the  bankrupt,  the  petitioners  retaining  the 
warrants  for  fifty  of  them  in  their  hands ; 
the  other  two  being  forwarded  immediately 
to  the  bankrupt.  In  the  course  of  the  fol- 
lowing month  these  two  chests  were  paid 
for,  leaving  the  remaining  fifly  still  unpaid. 
Payment  of  these  fifly  became  due  on  the 
27th  of  June  1840,  and  in  July  Dadds 
presented  the  account  to  the  bankrupt,  when 
a  conversation  ensued,  and,  as  it  appeared 
from  Dadds*s  affidavit,  the  bankrupt  said, 
'*  I  cannot  pay  you  the  whole  amount,  but 
will  pay  you  100/.  on  account,  and  you 
hold  the  warrants  for  the  teas,  as  a  security 
for  the  remainder  of  the  account."  The 
1 00/.  was  accordingly  paid,  and  carried  to 
the  credit  of  the  bankrupt 

It  .appeared  that,  from  that  time,  teas 
continued  in  a  depressed  state,  and  that 
the  fifly  chests  could  only  have  been  sold 
at  a  considerable  loss.  The  petitioners, 
therefore,  being  desirous  to  close  the  trans- 
action, applied  again  to  the  bankrupt,  in 
the  month  of  December,  for  payment  of 
the  balance,  when  they  received  the  fol- 
lowing  answer  from  the  bankrupt: — 

**  Olney,  December  4, 1840. 

"  Gentlemen, — I  feel  very  much  obliged 
to  you  for  your  indulgence;  it  has  not 
hitherto  been  of  any  advantage  to  me.  I 
fully  expect  the  next  overland  mail  will 
bring  news  that  will  enhance  the  price  of 
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te^is.  I  shall  be  obliged  by  your  waiting 
the  arrival  of  next  mail ;  on  its  receipt,  to 
dispose  of  my  lot  of  Twankeys." 

The  petitioners  accordingly,  in  compli- 
ance with  the  request  in  that  letter,  awaited 
the  arrival  of  the  next  mail,  but  not  being 
able  then  to  dispose  of  them,  except  at  a 
loss,  they  wrote  to  the  bankrupt,  informing 
him  to  that  effect,  and  requiring  instruc- 
tions. No  answer  was  returned  to  this 
letter  ;  and  a  fiat  issued  against  the  bank- 
rupt on  the  27th  of  January  1841. 

Mr.  Bacon,  for  the  petitioners. — When 
payment  for  the  6fty  chests  was  demanded, 
the  bankrupt  paid  100/.  on  account,  leav- 
ing the  warrants  in  the  hands  of  the  peti- 
tioners as  a  security  for  the  balance  due. 
The  teas  were  therefore  clearly  a  pledge  ; 
but  the  letter  of  the  4th  of  December  1841, 
contains  an  express  contract,  and  an  autho- 
rity to  the  petitioners  to  sell  the  teas  for 
the  bankrupt. 

Mr,  Rolt,  for  the  assignees. — First,  this 
is  not  the  case  of  a  creditor  having  a  pledge 
of  goods  for  the  amount  of  his  debt,  but 
merely  the  case  of  a  vendor  of  goods 
retaining  the  possession  of  the  goods  sold, 
in  default  of  payment  of  the  purchase- 
money.  The  only  way  in  which  this  could 
be  made  out  a  pledge,  would  be  by  shewing 
a  contract  that  these  goods  shoidd  remain 
as  a  pledge ;  but  there  is  no  such  contract. 
Neither  the  original  purchase  (for  by  that 
it  appears  that  the  goods  were  to  have 
been  delivered  immediately,  upon  credit), 
nor  the  invoice,  nor  the  letter  of  the  7th  of 
May,  nor  the  declaration  said  to  have  been 
made  to  Dadds,  and  the  payment  of  the 
100/.,  creates  any  contract,  sufficient  to 
make  the  goods  a  pledge  for  the  amount 
agreed  to  be  paid.  The  only  effect  of  the 
payment  of  the  100/.  was  to  leave  the 
goods  in  the  hands  of  the  petitioners  for 
the  reduced  debt,  in  the  same  manner  as 
they  were  for  the  whole  debt.  Then  came 
the  letter  of  the  4th  of  December ;  but  this 
does  not  contain  any  contract.  Then  wlikt 
would  have  been  die  rights  of  the  peti- 
tioners had  not  bankruptcy  intervened  ? 
Merely  an  action  for  damages  on  breach 
of  the  contract;  but  in  bankruptcy,  a  peti- 
tioner could  not  prove  for  the  amount  of 
damages.     In  Green  v.  Bichnell{\),   the 

(1)  8  Ad.  U  El  701;  8.C.7  Law  J»  Rep.  (n.s.) 
Q.B.  «71. 


Court  held,  that  damages  could  not  be 
proved,  although  the  amount  was  ascer- 
tained. 

[Sir  J.  Cross. — There  the  bankrupt 
had  refused  to  accept  the  goods,  and  before 
the  bankrupt<^y  it  was  a  question  of  da- 
mages only.] 

Supposing  that  the  petitioners  are  enti- 
tled to  the  prayer  of  their  petition,  then,  I 
submit,  that  this  petition  was  unnecessary, 
for  they  might  have  sold  without  coming 
here.  In  Ex  parte  GelUr  (2)  it  was  con- 
tended, that  the  creditor  should  have  gone 
to  the  commissioners  for  leave  to  sell  the 
pledge ;  but  the  Vice  Chancellor  held,  that 
the  selling  of  the  pledge,  without  applying 
to  the  commissioners,  did  not  prevent  the 
admission  of  proof  for  the  difference. 

[Sir  J.  Cross. — All  that  case  shews  is, 
that  there  was  no  fault  found  with  the  sale ; 
but  the  parties  proceeded  to  the  sale  at 
their  own  risk.] 

Mr,  Bacon  was  stopped  in  reply. 

Sir  J.  Cross. — In  this  case  tliere  has 
been  no  breach  of  contract;  both  parties 
have  dealt  as  in  a  subsisting  contract ; 
First,  then,  came  the  order  for  the  goods ; 
that  made  it  a  case  of  goods  bought  and 
sold,  to  be  paid  for  at  a  future  day  ;  and 
if  it  had  stopped  there,  it  would  have  been 
a  very  different  case  ;  but  it  appears,  that 
after  the  time  for  payment  had  expired, 
the  bankrupt  was  called  upon  for  payment, 
and  then  he  said,  "  you  may  retain  the 
warrants  in  your  hands  as  a  security  for 
the  remainder  of  the  account."  There  was, 
therefore,  a  clear  agreement,  that  the  teas 
were  to  remain  as  a  security  for  the  balance 
of  account ;  and  I  am  of  opinion,  that  the 
petitioners  are  entitled  to  the  prayer  of 
their  petition.  As  to  the  observation,  that 
this  petition  Mras  unnecessary,  and  that  the 
petitioners  might  have  proceeded  to  a  sale, 
I  think  they  could  not  have  done  so  with- 
out incurring  some  risk  ; — they  had  no 
right  to  sell  the  goods  of  the  bankrupt,  or 
of  the  assignees,  without  the  order  of  this 
Court. 

Mr,  Bacon  applied  for  the  petitioners' 
costs  out  of  the  estate,  there  being,  as  he 
submitted,  sufficient  written  evidence  of 

(«)  i  Mad.  tet. 
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the  agreement  in  the  letter  of  the  4th  of 
December  1840. 

His  lioNouR  was  of  that  opinion. 

Ordered  as  prayed.     Petitioners*  costs 
out  of  the  estate. 


184.1        C Ex  parte  charles  bdwards 

11       \9       \     >n  ^^  JOHN  LATHAM,  A  BANK- 
^         '     (^    RUPT. 

Petitioning  Creditor* s  Debt — Bill  of  Ex' 
change — Forgery. 

The  bankrupt* s  brother  forged  certain 
acceptances  in  the  bankrupts  name ;  the  hills 
became  due  and  were  dishonoured.  The 
brother  was  taken  into  custody  upon  another 
charge  of  forgery ^  and  while  in  custody  the 
holder  of  the  bills  of  exchange  applied  to  the 
bankrupt  for  payment.  The  bankrupt,  to 
screen  his  brother^  admitted  his  liability^  and 
gave  the  following  memorandum  : — **I  here^ 
by  acknowledge  myself  responsible  for  certain 
bills  of  exchange  drawn  by  my  brother  ff' .  J, 
upon  mCf  and  bearing,  or  purporting  to  bear 
my  acceptance,  and  paid  by  him  to  IV;  and 
also  engage  to  provide  for  and  pay  them,  in 
case  my  brother  should  fail  to  ao  so:" — 
Heldt  that  this  acknowledgment,  after  the 
bills  had  been  dishonoured,  cUd  not  make  the 
bankrnpt  liable. 

This  was  a  petition  by  creditors,  to 
supersede,  on  the  ground  that  there  was  no 
good  petitioning  creditor's  debt.  The  debt 
arose  up  three  bills  of  exchange,  purporting 
to  have  been  drawn  by  William  Latham 
(the  bankrupt's  brother),  and  accepted  by 
the  bankrupt,  but  which  bills  of  exchange 
were  forgeries  of  William  Latham.  It  ap- 
peared that  William  Latham  was  indebted 
to  the  petitioning  creditor,  Blackwall,  in 
the  sum  of  l,OpO/.,  on  the  1st  of  August 
1840,  that  Blackwall  applied  for  payment, 
but  that  William  Latham,  not  being  able  to 
pay  that  sum,  offered  to  get  his  brother's 
acceptances  for  the  amount.  Blackwall 
accepted  his  offer,  and  shortly  afterwards 
William  Latham  delivered  the  three  bills, 
purporting  to  be  accepted  by  the  bankrupt; 
these  bills  were  all  dishonoured  when  at 
maturity. 

On  the  18th  of  January  1841,  Blackwall 
hearing  that  William  Latham  was  in  cus- 


tody in  London  upon  a  charge  of  forging 
the  acceptance  of  a  party  named  Pearson, 
he  wrote  to  the  bankrupt  respecting  the 
said  bills,  and  requesting  payment  thereof, 
but  to  this  he  received  no  reply.  On  the 
%5\h  of  January,  he  sent  his  clerk  William 
Brommell  to  the  residence  of  the  bankrupt, 
to  raquire  personally  from  him,  as  to  the 
said  bills;  Brommell's  affidavit  stated, 
that  he  did,  on  the  same  day,  see  the  said 
John  Latham  at  his  house,  and  shewed  him 
the  said  bills,  which  were  then  returned 
dishonoured  ;  and  that  the  said  John  La- 
tham at  once,  and  without  the  least  hesita- 
tion, said,  that  he  knew  that  the  said  Black- 
wall  and  partner  held  the  said  bills,  and  that 
they  were  all  right,  and  were  accepted  by 
the  said  William  Latham,  in  the  name  of 
him,  the  said  John  Latham,  and  by  the 
consent  and  authority  of  him,  the  said  John 
Latham,  and  that  he  was  liable  to  pay  the 
said  bills ;  and  that  the  said  John  Latham, 
at  the  request  of  the  deponent,  thereupon 
signed  the  following  memorandum : — *'  I 
hereby  acknowledge  myself  responsible 
for  certain  bills  of  exchange,  drawn  by  my 
brother,  William  Latham,  upon  me,  and 
bearing  or  purporting  to  bear  my  accept- 
ance, and  paid  by  him  to  W.  and  R.  E. 
Blackwall;  and  also  engage  to  provide 
for  and  pay  them,  in  case  my  brother  should 
fail  to  do  so.  As  witness  my  hand,  this 
25th  of  January  1841,  John  Latham.** 

And  deponent  further  stated,  that  the 
statement  of  the  said  John  Latham  was 
perfectly  free  and  voluntary ;  and  that  de- 
ponent used  no  threat  or  intimidation  of 
any  kind  whatever,  to  the  said  John  La- 
tham, to  cause  him  to  make  the  said  state- 
ment; and  that  the  said  John  Latham, 
at  the  same  interview,  stated,  that  his  bro- 
ther, William  Latham,  had  authority  from 
him  to  use  his  name  to  other  parties,  be- 
sides the  said  Messrs.  Blackwall,  and  had 
frequently  used  it  to  others. 

Jane  Latham,  the  sister  of  the  said  John 
and  William  Latham,  stated  in  her  affida- 
vit, that  the  said  John  Latham  had  on  some 
occasions,  for  some  years  past,  authorised 
and  permitted  the  said  William  Latham  to 
accept  bills  of  exchange  in  the  name  of 
him,  the  said  John  Latham,  and  to  use  and 
sign  his  name  for  that  purpose. 

The  evidence  in  support  of  the  petition, 
clearly  proved  that  there  was  no  authority 
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given  by  the  bankrupt  to  William  Latham, 
to  accept  the  bills  in  his  name  ;  and  fur- 
ther went  to  shew,  that  the  admissions 
which  the  bankrupt  made  afler  the  bills 
had  been  dishonoured,  were  made  for  the 
purpose  of  screening  his  brother. 

Blackwall  in  his  affidavit  stated,  that  he 
had  not  used  any  threat  to  induce  the 
bankrupt  to  make  the  acknowledgments 
which  he  had.  * 

The  question  was,  whether  that  written 
acknowledgment  by  the  bankrupt,  afler 
the  bills  had  been  dishonoured,  as  to  his 
responsibility  thereon,  was  sufficient  to 
make  him  liable  upon  them,  so  that  the 
holders  would  have  a  good  petitioning 
creditor's  debt. 

Mr,  Anderdon^  in  support  of  the  petition. 
— This  was  not  an  acknowledgment  by  the 
bankrupt,  that  he  was  the  acceptor  of  the 
bills  by  procuration,  or  in  other  words, 
that  he  had  given  William  Latham  autho- 
rity to  sign  his  name  ;  but  only  an  under- 
taking to  become  a  surety  for  the  payment 
of  the  bills.  The  words  are — "  and  also 
engage  to  provide  for  and  pay  them,  in 
case  my  brother  should  fail  to  do  so." 
Every  acknowledgment  to  pay  the  debt  of 
another  person,  must  be  not  only  in  writ- 
ing, but  must  be  given  for  a  consideration 
— James  v.  WiUiama{\),  Where  the  ori- 
ginal indorsement  of  a  payee's  name  on  a 
bill  of  exchange  is  a  forgery,  a  real  in- 
dorsement by  the  payee  sdler  the  bill  has 
arrived  at  maturity,  cannot  give  the  holder 
any  title — Esdaile  v.  La  Nauze  (2). 

Mr,  Swanston  and  Mr,  K,  S,  Parker, 
contri.-7-The  evidence  in  this  case  goes  to 
shew,  that  it  was  by  no  means  uncommon 
for  William  Latham  to  accept  bills  in  the 
name  and  with  the  permission  of  the  bank* 
rupt :  and,  therefore,  there  must  be  con-* 
siderable  doubt  whether,  in  this  instance, 
the  acceptances  were  forgeries ;  but,  in  Es^ 
daile  v.  La  Nauze,  there  was  not  a  shadow 
of  a  doubt,  but  that  the  original  acceptance 
was  a  forgery. 

Sir  John  Cross. — The  petitioning  cre- 
ditors in  this  case  undertook  to  prove  that 
the  bills  in  question  were  accepted  by  the 

(1)  5  B.  &  Ad.  1109  *,  B.C.  3  Law  J.  Rep.  (M.0.) 
K.B.  97, 

(2)  1  You.  &  Col.  394;  8.c.  4  Law  J.  Rep. 
(n.s.)  Exch.  Eq.  46. 


bankrupt,  either  by  his  own  hand,  or  by 
his  authority.  It  is  admitted,  that  the  bills 
are  not  under  his  own  hand,  but  it  is  con- 
tended, that  they  were  accepted  by  his 
authority  ;  and  the  question  is,  whether 
the  authority  was  given  previously  to  the 
acceptance  or  not,  for  a  subsequent  ac- 
knowledgment could  not  make  it  good ;  so 
that  the  only  question  is,  whether  there 
was  an  antecedent  authority.  The  peti- 
tioning creditor  has  not  produced  the  bills 
in  question,  so  that  we  do  not  know  when 
they  became  due,  or  when  they  were  pre- 
sented for  payment,  or  anything  about 
them ;  but  the  affidavit  only  states  that 
they  were  presented  for  payment  and  dis- 
honoured ;  so  that  all  I  can  know  is,  that 
John  Latham  ought  to  have  been  the  per- 
son to  whom,  in  the  common  course  of 
things,  they  should  have  been  presented  ; 
but,  perhaps,  they  were  made  payable  at 
some  banker's  in  London.  If  they  were 
dishonoured  by  John  Latham,  the  nominal 
acceptor,  when  first  they  were  presented, 
it  would  have  been  clear  that  he  did  so, 
because  they  were  not  his  acceptances.  It 
seems  to  me  extraordinary,  and  not  very 
prudent  conduct  on  the  part  of  the  holders 
of  bills  to  so  large  an  amount,  as  these  in 
question,  that  they  should  not  have  had 
personal  communication  with  the  surety, 
but  were  satisfied  with  the  bare  acceptance. 
We  are  left  to  collect  that  there  was  an 
antecedent  authority,  from  what  passed 
between  Brommell  and  John  Latham. 
Now,  it  is  not  immaterial  to  recollect,  that 
at  the  time  when  Brommell  went  to  call 
on  John  Latham,  he  was  informed  that  his 
brother,  William  Latham,  was  in  custody 
for  forgery.  Brommell  states  that  he  used 
no  threat  in  his  conversation  with  John 
Latham,  to  induce  him  to  acknowledge  the 
bills ;  but,  no  doubt,  the  substance  of  the 
conversation  was,  that  the  brother  was  in 
custody.  Well  then,  what  passed  between 
these  two  persons  ?  Brommell's  testimony 
as  to  what  passed,  is  at  variance  with  the 
written  acknowledgment,  for  he  states  that 
John  Latham  acknowledged  to  have  au- 
thorized William  Latham  to  accept  these 
bills  ;  but  the  written  memorandum  states 
— [His  Honour  here  read  the  memoran- 
dum.] Why,  that  is  just  what  a  man 
might  do  who  had  given  no  authority ;  for 
all  he  would  have  to  do,  would  have  been 
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to  have  stated  that  the  acceptances  were 
made  by  his  authority.  It  appears  to  me, 
therefore,  that  the  bills  were  not  accepted 
by  the  bankrupt ;  and  next,  that  there  was 
no  authority  to  the  signer  of  these  accept- 
ances, previous  to  the  signature ;  and  that, 
therefore,  there  is  no  good  petitioning  cre- 
ditor's debt ;  and  that  the  prayer  of  the 
petition  must  be  granted,  at  the  costs  of 
the  petitioning  creditor. 

Fiat  superseded  at  the  cost  of  the 
petitioning  creditor. 


1841.  r^*  j^*"". 

,     .   <   OTHERS  t 

June  7.  i 

(^  RUPT. 


CIIADWICK       AMD 

tn  re  bell,  a  bank- 


Practice, —  Taxation  of  Solicitor's  Dill 
up  to  Choice  of  Assignees. 

Objected,  that  the  petitioning  creditor 
should  be  served  with  the  assignee's  petition, 
to  tax  the  solicitor's  bill  up  to  the  choice  of 
assignees: — Held,  that  the  bill  should  be 
referred  for  taxation,  the  petitioning  creditor 
to  have  notice  of  the  order,  with  libertt/  to 
attend  and  leave  to  apply. 

Per  Curiam — //  would  be  better  in  future 

that  the  petitioning  creditor  should  either 

join  in  the  petition,  or  be  served  with  it,  Sed 

quaere,  et  vide  Barlow  77.  Biass,  before  the 

Vice  Chancellor,  %nd  of  December  1829. 

This  was  a  petition  by  the  assignees,  to 
have  the  bill  of  costs  of  the  solicitor,  up 
to  the  choice  of  assignees,  referred  for  tax- 
ation. The  petitioning  creditor  was  not 
served ;  and  tlie  only  question  was,  whether 
it  was  necessary  to  serve  him  or  not. 

Mr,  Swanston,  for  the  petition. 

Mr,  Anderdon,  for  the  solicitor,  contr^. 
— The  petitioning  creditor  should  be  served 
with  this  petition,  as  he  has  an  interest  in 
having  the  bill  of  costs  paid,  he  being  liable 
to  the  solicitor  in  respect  of  it. 

[Sir  John  Cross. — In  Ex  parte  Benson 
(1),  the  solicitor  presented  a  petition  to 
compel  the  assignees  to  pay  the  bill.  The 
objection  was  taken,  on  the  part  of  the 
assignees,  that  the  petitioning  creditor,  and 
not  his  solicitor,  ought  to  have  presented 
the  petition ;  for  non  constat,  that  the  soli- 
citor might  not  already  have  been  paid. 

(1)2  Mont.  &  Ayr.  58t ;  s.  c.  5  Law  J.  Rep« 
(n.8.)  Baokr.  23. 


I  was  of  opinion,  that  the  objection  was 
good,  but  the  rest  of  the  Court  decided 
differently.] 

The  question  there  was,  whether  the 
solicitor  could  substitute  himself  for  the 
petitioning  creditor,  and  by  going  against 
the  assignees,  without  serving  the  petition- 
ing creditor,  thereby  prevent  him  from  going 
afterwards  against  the  petitioning  creditor. 

[Sir  John  Cross. — If  the  solicitor  hai 
the  right  to  present  his  petition  for  pay- 
ment, have  not  the  assignees  the  right,  as 
against  him,  of  having  the  bill  taxed  ?] 

The  only  question  is,  how  much  of  this 
bill  is  fairly  chargeable  against  this  estate? 
But  then  the  question  arises,  whether  the 
petitioning  creditor  has  not  a  right  to  be 
here,  as  he  may  be  liable  to  the  payment 
of  those  items  which  shall  be  taxed  off? 

Mr,  Swanston,  in  reply. 

Sir  John  Cross. — My  own  opinion  still 
is,  that  according  to  the  law  of  the  case, 
the  petitioning  creditor  ought  to  be  a  party 
to  the  proceedings ;  but,  \n  Ex  parte  Benson, 
I  had  the  misfortune  to  differ  from  the 
rest  of  the  Court,  who  held  that  the  prac* 
tice  warranted  the  solicitor  coming  by 
himself,  and  without  serving  the  petitioning 
creditor.  Then,  in  the  case  of  Ex  parte 
Moore  re  Cartwright  (2),  there  is  a  query 
in  the  margin,  *'  whether  a  petition  to  tax 
the  petitioning  creditor's  bill,  need  be 
served  on  him."  The  Court  there,  feeling 
that  there  was  some  difference  between  the 
law  and  the  practice,  made  the  usual 
order  for  taxation,  '*  and  tliat  the  petition- 
ing creditor  should  have  notice  of  the  order, 
and  liberty  to  apply,"  &c.  As  this  peti- 
tioner may  be  understood  to  have  come 
upon  the  authority  of  that  case,  I  think  I 
must  make  the  same  order  that  was  made 
there.  1  f  the  case  were  new,  I  should  say 
that  the  petitioning  creditor  ought  to  be  a 
party ;  and  in  future,  it  would  be  more 
advisable  that  the  petitioning  creditor 
should  either  join  in  the  petition,  or  be 
served  with  it. 

The  usual  order  made  as  to  taxation, 
and  let  the  petitioning  creditor  have  notice 
of  this  order  ;  and  let  him  be  at  liberty  to 
attend  the  registrar;  and  let  him  have  leave 
to  apply  to  this  Court  if  he  thinks  fit. 
(2)  S  Mont  &  Ayr.  699, 
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1 841 .     \  Ex  parte  chittt  m  re  chittt, 

April  17.  J  A  BANKRUPT. 

Supersedeas — Surrender, 

The  Court  will  supersede  upon  the  appU^ 
cation  of  the  bankruptf  with  the  consent  of 
all  the  creditors,  although  the  bankrupt  has 
not  surrendered,  he  being  abroad. 

This  was  the  petition  of  the  bankrupt, 
presented  by  his  solicitor,  authorized 
thereto,  and  praying  a  supersedeas,  all  the 
creditors  consenting.  The  only  question 
was,  whether  the  order  could  be  made,  the 
bankrupt  not  having  surrendered.  The 
bankrupt  was  in  America  at  the  issuing  of 
the  fiat,  and  had  remained  there  ever  since. 

Mr,  James  Russell^  for  the  petition,  cited 
Ex  parte  Cartings  2  Glyn  &  Jam.  35. 
Ex  parte  Peaker^  Ibid.  837. 
Ex  parte  Glynn,  Mont.  124. 

Mr,  K,  S,  Parker  appeared  for  the  cre- 
ditors, and  consented. 

Sir  J.  Cross. — I  never  had  any  doubt, 
but  that  it  was  competent  for  the  Court  to 
make  this  order ;  but  some  of  the  Judges 
having  mentioned  a  doubt  upon  the  subject, 
it  was  right  that  cases  should  have  been 
searched  for.     Take  the  order. 


1841 
April 


141.     \ 
il28.  J 


Ex  parte  corbett  tn  re  Ed- 
wards, A  bankrupt. 


Equitable  Mortgage — Costs, 

The  first  memorandum  was  **as  security 
for  the  amount  of  the  bill;"  the  subsequent 
memorandum  was  **  security  for  the  amount 
{f  my  account :" — Held,  that  the  depositee 
was  mortgagee  for  the  balance  of  his  general 
account,  with  memorandum  in  writing ;  and 
was  entitled  to  his  costs. 

The  only  question  in  this  case  was, 
whether  the  petitioner,  who  was  the  regis- 
tered officer  of  the  North  and  South  Wales 
Bank,  should  be  declared  equitable  mort- 
gagee by  deposit,  for  the  amount  of  a  par- 
ticular bill  only,  or  for  the  balance  of  his 
general  account ;  and  whether  he  was  enti- 
tled to  the  costs  of  this  application,  as 
being  an  equitable  mortgagee  by  deposit. 
New  Series,  X.^Bankr. 


with  memorandum  in  writing.  The  ques- 
tions arose  upon  the  two  following  letters 
of  the  bankrupt : — 

"  Liverpool,  March  18,  1840. 

"  Dear  Sir, — I  have  come  to  an  under- 
standing with  the  directors  this  morning, 
that  a  part  of  my  bill  is  to  be  renewed 
again,  in  order  to  get  the  cash  to  make  up 
the  remainder.  I  think  it  necessary  for 
me  to  have  something  to  shew  that  the 
deeds  are  deposited  in  the  North  and  South 
Wales  Bank,  therefore  I  shall  feel  obliged 
by  your  leaving  me  a  note  on  your  way  to 

,  in  the  morning,  acknowledging  the 

receipt  of  the  deeds  at  security  for  the 
amount  of  the  bill ;  this  is  also  Mr.  Cor- 
bett's  opinion.  I  shall  be  at  home  with 
the  mail. 

•*  I  am,  dear  Sir,  yours  truly, 

"  Ed.  Edwards." 

The  bankrupt  having  made  other  ap- 
plications to  the  bank  for  further  accom- 
modation, wrote  the  following  letter  to  the 

petitioner : — 

"  March  tS,  1840. 

"Sir, — On  Saturday  last,  at  Carnarvon, 
I  had  a  meeting  of  the  gentlemen  who  join 
me  in  partnership,  when  it  was  resolved, 
that  the  arrangements  for  forming  the 
partnership  should  be  closed  with  as  little 
delay  as  possible,  and  that  Mr.  Gladstone's 
offer  and  services  be  dispensed  with,  they 
finding  the  necessary  capital  amongst 
themselves.  As  the  sum  of  3,000/.  and 
upwards  (the  price  agreed  to  pay  me  for 
the  establishment)  will  be  paid  into  your 
hands  in  a  few  days,  and  your  having 
ample  security  for  the  amount  of  my  ac- 
count, I  feel  justified  in  again  craving  your 
indulgence,  and,  under  the  circumstances, 
I  trust  my  prayer  may  not  be  in  vain. 
"  I  am,  Sir,  yours  respectfully, 

"  Ed.  Edwards." 

Mr,  Cockerell,  for  the  assignees,  sub- 
mitted, that  these  letters  did  not  form  such 
an  agreement  as  could  be  specifically  per- 
formed ;  that  there  was  nothing  in  writing 
which  shewed  that  these  deeds  were  depo- 
sited for  any  given  amount;  that  there 
should  be  such  an  agreement  as  contained 
all  the  terms  of  the  agreement ;  but  that 
here,  one  letter  spoke  merely  of  the  deeds 
as  being  a  security  for  the  bill,  while  the 
other  spoke  of  the  amount  of  the  account ; 
and  insisted,  that  the  petitioner  should  bear 
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his  own  costs,  as  not  being  an  equitable 
mortgagee,  with  memorandum  in  writing. 
Mr,  DixoTif  for  the  petitioner. 

Sir  John  Cross. — It  seems  to  me,  that 
the  evidence  is  sufficient  to  entitle  the 
petitioner  to  be  declared  an  equitable  mort* 
gagee,  with  memorandum,  for  the  balance 
of  his  general  account.  First,  the  deeds 
were  deposited  as  a  security  for  the  amount 
of  the  bill ;  but  the  letter  of  the  2drd  of 
March  1 840,  extends  the  security  for  the 
amount  of  the  general  account.  I  am  of 
opinion,  that  the  petitioner  is  entitled  to 
the  common  order  of  an  equitable  mort- 
gagee, with  memorandum  in  writing. 

Ordered  accordingly. 


1841.     ">  Ex  parte  oakes  in  re  oakes, 
April  30.  y  a  bankrupt. 

Assignees,  Petition  by  Bankrupt  for  new 
Choice  of — Solicitor* 

Petition  by  a  bankrupt  for  a  new  choice 
of  assignees^  upon  the  ground  that  the  ad^ 
ministration  of  his  estate  was  dela^ed^  from 
the  two  assignees  not  agreeing  together  in 
the  appointment  of  a  solicitor ^  and  the  pro- 
ceedings  being  impounded : — Heldt  that,  it 
appearing  to  the  Court  that  the  bankrupt 
and  one  of  the  assignees  were  colluding  in 
the  petition,  for  the  purpose  of  having  a 
solicitor  appointed,  who  had  been  already 
removed  from  being  solicitor  to  the  fiat, 
the  bankrupt  was  not  entitled  to  the  prayer 
of  his  petition, 

Semble,  a  bankrupt  whose  estate  is  not 
likely  to  pay  \s,  in  the  pound  may  have  a 
locus  standi  in  a  petition  for  a  new  choice 
of  assignees. 

A  petition  in  this  matter  was  reported 
some  time  back  (see  Ex  parte  Randall*  in 
re  Oakes  (\)^  upon  the  point  whether  the 
Court  had  jurisdiction  to  remove  the 
solicitor  to  the  fiat,  upon  the  application 
of  one  assignee.  The  Court  there  remov- 
ed the  solicitor  and  impounded  the  pro- 
ceedings. Since  then  the  assignees  had 
not  been  able  to  agree  upon  the  appoint- 
ment of   a  solicitor.     Mr.  Randall,  one 

(1)  Antt,  p.«9. 


of  the  assignees,  offered  to  leave  the  ap- 
pointment of  one  to  any  gentleman  disin- 
terested in  the  matter ;  but  Mr.  Beach,  the 
other  assignee,  would  not  agree  to  this» 
and  refused  to  name  any  solicitor  but  Mr. 
Watts,  who  had  been  already  removed  by 
the  Court.  The  bankrupt  himself  was 
favourable  to  the  appointment  of  Mr. 
Watts,  and  presented  this  petition  for  the 
purpose  of  obtaining  an  order  for  a  new 
choice  of  assignees,  upon  the  ground  that 
the  administration  of  his  estate  was  at  a 
stand-still  for  want  of  a  solicitor,  and  owing 
to  the  disputes  and  differences  of  the  as- 
signees. 

Mr,  Swanston^  in  support  of  the  petition. 
-—The  bankrupt  is  entitled  to  this  relief: 
see  Ex  parte  S/iaw  {2)  and  cases  there 
cited.  In  Jackson's  case  (S)  a  new  choice 
was  ordered,  and  that  order  was  affirmed 
when  it  came  before  Lord  Eldon :  see  Sir 
George  Cooper's  Reports,  286. 

Mr,  Kenyan  S.  Parker,  for  Mr.  Randall, 
one  of  the  assignees,  insisted  that  he  had 
proceeded  to  sell  and  get  in  the  estate  as 
well  as  he  was  able ;  that  this  was  not  the 
petition  of  a  party  who  had  any  interest  in 
the  matter,  as  the  estate  would  not  pay  It, 
in  the  pound,  and  that  therefore  the  bank- 
rupt could  not  ask  for  a  removal  of  the 
assignees. 

[Sir  J.  Cross. — I  think  the  Court  mav 
entertain  such  a  demand  in  a  bond  fide 
case.] 

But  the  present  is  a  plain  case  of  collu- 
sion between,  the  bankrupt  and  Beach,  the 
other  assignee,  for  the  sole  purpose  of  re- 
moving Randall,  the  other  assignee,  who 
has  done  everything  that  was  fair.  It  is 
in  evidence  that  Randall  offered  to  leave 
the  appointment  of  a  solicitor  to  any  gen- 
tleman who  was  disinterested  in  the  ques- 
tion, but  Beach  refused  that  offer,  and  said 
that  he  would  not  agree  to  the  appointment 
of  any  solicitor  but  Watts,  the  very  person 
whom  the  Court  has  already  removed  from 
being  solicitor  to  the  fiat. 

ATr.  Price,  for  Mr.  Beach,  the  other 
assignee,  submitted  to  a  re-choice  of  assig- 
nees, irfkisting  that  the  proceddings  were 
paralyzed  as  tliey  at  present  were. 

Mr,  Swanston,  in  reply. 

.  («)  1  Gljn  &  Jam.  1«7, 
{P)  IbkL  144. 
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Sir  J.  Cross. — It  appears  to  tne  that 
this  application  has  been  got  up  for  the 
sole  purpose  of  opposing  Mr.  Randall,  and 
that  Mr.  Beach,  the  other  assignee,  is  col- 
luding with  the  bankrupt,  in  support  of 
the  petition.  I  have  stated,  that  it  struck 
me  that  the  best  thing  would  be  a  new 
choice  of  assignees;  the  only  thing  that 
was  decided  by  the  Court  before  was,  that 
it  was  proper  to  take  the  proceedings  out 
of  the  hands  of  Mr.  Watts,  the  solicilor 
whom  Beach  had  employed  (see  anie)>  In 
that  state  of  things  the  Court  impounded 
the  proceedings.  Mr.  Randall  did  what 
he  ought;  he  proposed  to  Mr.  Beach  to 
leave  it  to  any  gentleman  to  appoint  a 
solicitor ;  but  Beach  said  that  he  would 
not  agree  to  the  appointment  of  any  one 
but  Watts,  the  very  solicitor  from  whom 
the  Court  had  taken  the  proceedings. 
Therefore,  without  saying  that  the  Court 
would  in  any  case  refuse  a  bankrupt's 
petition  for  a  new  choice  of  assignees,  upon 
the  ground  that  there  was  not  sufficient  to 
pay  Is.  in  the  pound,  the  Court  cannot 
grant  this  petition.  Mr.  Beach,  having 
been  proved  to  refuse  to  appoint  any 
solicitor  but  the  one  removed,  is  not  entitled 
to  any  costs.  Will  Mr.  Beach  agree  to 
the  appointment  of  a  solicitor  by  the  com- 
missioners ? 

Mr.  Price,  on  the  part  of  Beach,  was  not 
prepared  to  say. 

Petition  dismissed;  Beach  not  to  have 
Ail  costs. 


'«. }  ^» 


re  FENTON  ROBINSON. 


1841 
May  22 

Dividend — Lost  Proceedings. 

A  dividend  declared  amongst  the  creditors 
who  had  proved,  and  whose  names  were  con* 
iained  in  a  list  froduced,  and  amongst  other 
creditors  who  should  come  in  within  a  given 
time,  where  the  proceedings  m  an  old  com» 
mission  were  lost. 

Mr.  Bacon  applied,  upon  the  affidavit  of 
the  surviving  creditors'  assignee,  stating 
that  search  had  been  made  for  the  proceed- 
ings, but  that  they  could  not  be  found,  and 
that  no  proceedings  ha4  been  taken  on  the 
commission  since  the  year  1800 :  that  a 
dividend  of  5«.   6d.   in    the   pound   had 


been  paid,  and  a  list  of  thirty-two  creditors 
contained  the  names  of  all  the  creditors 
who  had  proved,  with  the  amount  of  their 
claims:  that  some  property  had,  by  the 
vigilance  of  the  official  assignee,  been  dis- 
covered, but  that  the  loss  of  the  proceed- 
ings had  rendered  it  necessary  to  issue  a 
renewed  Bat,  for  the  purpose  of  reclaiming 
a  dividend,  but  the  commissioner  did  not 
like  to  make  a  dividend  in  the  absence  of 
the  proceedings :  that  as  to  the  list  in  ques- 
tion, there  could  be  no  doubt  of  its  au- 
thenticity, and  it  was  the  best  evidence 
they  could  give;  the  solicitor  to  the  com- 
mission had  been  dead  for  upwards  of 
twenty-five  years,  and  his  representative 
had  made  every  search  for  the  proceed- 
ings, but  without  success:  that  the  list 
produced  was  found  during  a  search,  and 
was  authenticated  by  the  surviving  assig- 
nee; he  therefore  applied  for  an  order 
upon  the  commissioner  to  declare  a  divi- 
dend among  the  creditors  contained  in  the 
list,  or  any  other  creditors  who  might  come 
in  and  prove  within  a  given  time  pursuant 
to  advertisement. 

Order — to  the  commissioner,  to  declare 
a  dividend  among  the  creditors  contained 
in  the  list  produced,  and  among  such  other 
creditors  as  should  come  in  and  prove 
within  a  given  time. 


1841.  r 

June  4.     f 


Ex  parte  thomas  nbttlbship 

re  JOHN    BUSKILL,  A  BANK- 
RUPT. 

Equitable  Mortgage — Parol  Evidence. 

Equitable  mortgage,  by  deposit  of  title* 
deeds,  with  memorandum  in  writing,  to  secure 
advances  not  exceeding  a  specified  sum,  ex* 
tended  by  parol  evidence  to  secure  further 
advances. 

This  was  the  petition  of  one  of  the  public 
officers  of  the  Lincoln  and  Lindsey  Bank- 
ing Company ;  and  the  object  of  it  was  to 
obtain  an  order,  declaring  the  banking 
company  equitable  mortgagees,  by  deposit 
of  title-deeds,  for  the  sum  of  2,680/.,  being 
the  amount  due  upon  the  bankrupt's  bank- 
ing account.  There  was  no  question  as  to 
the  title-deeds  having  been  deposited  as 
a  security  for  2,000/.;  but  the  question 
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was,  whether  the  amount  for  which  the 
deeds  were  deposited  as  a  security,  and 
the  memorandum  in  writing  accompanying 
the  deposit,  was  to  he  extended  by  parol 
beyond  the  ^,000/. 

It  appeared,  that  in  December  1888, 
the  bankrupt  requested  the  Lincoln  and 
Lindsey  Banking  Company  to  pay  a  balance 
of  1,870/.  llf.,  due  from  him  to  the  Hull 
Banking  Company,  and  to  open  an  account 
with  him.  The  company  consented  to  do 
so,  upon  having  that  sum,  and  such  further 
balance,  not  exceeding  2,000/.,  as  should 
be  due  from  him,  secured  by  an  equitable 
mortgage  by  deposit  of  the  title-deeds  in 
question.  Accordingly,  the  title-deeds  were 
deposited,  and  a  memorandum  in  the  fol- 
lowing words,  signed  by  the  bankrupt : — 

"  Memorandum. — The  undersigned  John 
Buskill,  of  Louth,  in  the  county  of  Lincoln, 
merchant,  hath  requested  the  Lincoln  and 
Lindsey  Banking  Company  to  open  an 
account  with  him,  and  to  transact  business 
for  the  said  John  Buskill ;  and  the  direc- 
tors of  thcf  said  company  have  agreed 
thereto,  upon  the  terms  nevertheless  of 
the  said  John  Buskill  giving  the  trustees 
and  directors  of  the  said  company  for  the 
time  being  a  mortgage  security  of  the 
several  freehold  estates,  and  also  the  lease* 
hold  warehouse,  yard,  and  premises,  the 
property  of  the  said  John  Buskill,  in  Louth 
aforesaid,  (the  particulars  whereof  were 
then  underwritten,)  to  the  extent  of  2,000/., 
for  the  securing  to  the  said  banking  com- 
pany as  a  changing  and  fluctuating  body, 
all  and  every  the  sum  and  sums  of  money 
which  the  said  company  shall  or  may  ad- 
vance or  pay,  or  become  engaged  or  liable 
to  pay  for  or  on  account  of,  or  for  the  ac- 
commodation of  the  said  John  Buskill,  hia 
executors  or  administrators,  either  alone 
or  jointly  with  any  other  person  or  persons, 
or  in  which  the  said  John  Buskill,  his 
executors  or  administrators,  either  alone 
or  jointly  with  any  other  person  or  per- 
sons, shall  in  any  manner  or  upon  any 
account  become  indebted  to  the  said  bank- 
ing company." 

It  appeared,  that  subsequently  to  the  de- 
posit, and  on  various  occasions,  the  bank- 
rupt requested  the  bai^k  to  make  advances 
to  him,  exceeding  the  sum  of  2,000/. ;  and 
in  particular  it  appeared  from  the  affidavit 
of  John  Nisbett,  one  of  the  clerks  to  the 


banking  company,  that  on  the  20th  of 
January  1840,  the  balance  due  from  the 
bankrupt  exceeded  2,40D/.,  and  that  the 
bankrupt  was  then  urgent  for  further  ac- 
commodation. Deponent  stated,  that  on 
that  day,  he  waited  upon  the  bankrupt, 
and  had  an  interview  with  him,  and  upon 
such  interview  Buskill  urged  the  grant- 
ing of  further  accommodation,  whereupon 
deponent  remarked,  that  the  security  was 
limited  to  2,000/.,  and  that  the  bank  was 
then  under  advances  considerably  exceed* 
ing  that  sum,  but  that,  upon  satisfactory 
security  being  given,  the  bank  had  no  ob- 
jection to  make  further  advances ;  that 
Buskill  thereupon  urged  that  the  bank 
held  the  title*deeds  to  all  his  estates  in 
Louth,  and  he  represented  such  estates  to 
be  then  worth  very  much  more  than  2,000/., 
and  added,  "the  directbrs  have  the  security 
of  all  the  property,  and  I  require  them  to 
make  me  advances  occasionally  to  their 
value,  and  if  they  make  me  further  ad- 
vances, the  property  shall  be  a, security  for 
such  further  advances,"  or  words  to  that 
effect.  Upon  this  representation,  it  ap- 
peared that  the  bank  made  the  required 
advances ;  and  upon  various  occasions 
afterwards,  it  appeared  that  when  the 
bankrupt  required  an  advance  beyond  the 
sum  of  2,000/.,  he  stated  to  the  bank, 
-**  Your  account  is  covered ;  you  have  all  my 
deeds  and  estates,  and  they  are  worth  up- 
wards of  2,500/. — my  estates  are  a  security 
to  the  bank,"  or  word«  to  that  effect.  A 
fiat  issued  against  the  bankrupt,  on  the 
25th  of  November  1840,  at  which  time  he 
was  indebted  to  the  bank, '  for  advances 
made  by  tliem,  in  the  amount  of  2,680/.  Id, 
The  bankrupt  filed  an  affidavit  in  opposi- 
tion, denying  the  truth  of  the  statements 
alleged  'to  have  been  made  by  him.  The 
question  was,  whether  the  bank  were  en^' 
titled  to  be  declared  equitable  mortgagee! 
for  the  full  amount,  or  merely  for  the 
2,000/.,  as  stated  in  the  memorandum. 

Mr.  Swanston  and  Mr,  W,  R,  Ellis,  in 
support  of  the  petition. 

Mr,  Anderdon,  contra. — A  written  con- 
tract cannot  be  extended  by  parol. 

The  cases  cited  were — 
Ex  parte  LangsUm,  17  Ves.  281. 
Ex  parte  Kensington,  2  Ves.  &  Bea.  80. 
Ex  parte  Mar'ih,  2  Rose,  289. 
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Ex  parte  Mount/art,  14  Ves.  606. 
Ex  parte  Lloyd^  1  Glyn  &  Jam.  889. 

Sir  J.  Cross. — The  first  point  is,  that 
where  there  is  a  written  agreement,  that 
the  deposit  is  to  be  for  securing  a  particular 
advance,  the  security  cannot  be  extended 
by  parol.  I  am  not  aware  of  any  such 
rule  of  law.  Then,  as  to  the  Statute  of 
Frauds :  if  the  point  had  been  new,  it 
might  have  been  open  to  discussion ;  but 
the  cases  cited  have  concluded  the  question. 
As  to  the  facts,  there  is  no  doubt  that  the 
security  was  originally  intended  only  to 
cover  the  advances  to  the  amount  of  2,000/. 
It  would  have  been  more  satisfactory  had 
there  been  a  written  memorandum  when 
the  security  was  subsequently  extended. 
But  then  it  is  sworn,  that  on  the  dOth  of 
January,  the  bankrupt  stated,  that  the  bank 
should  hold  the  deeds  as  a  security  for  all 
their  future  advances ;  and  in  his  then  cir- 
stances,  that  statement  is  exceedingly  pro- 
bable. I  am  of  opinion,  that  the  evidence 
sufficiently  establishes  that  there  was  a 
subsequent  agreement,  that  the  bankrupt's 
estate  should  be  for  the  security  of  the 
advances  beyond  the  1^,000/. 

Common  order  for  an  equitable 
mortgage f  without  memorandum 
in  writing. 


1841 
July  14 


CEx 


parte  h.  j.  oakes  and 
OTHERS  in  re  r.  worters, 

BANKRUPT. 


Equitable  Mortgage — Partners. 

The  bankruptf  in  1880,  deposited  title- 
deeds  with  his  bankers,  to  secure  a  floating 
balance.  In  1886,  one  partner  in  the  bank 
died,  and  a  new  partner  was  introduced. 
The  title-deeds  continued  in  the  hands  of  the 
new  firm,  and  the  account  with  the  bank  went 
on  in  the  same  manner  as  before;  and  there 
was  no  recognition  by  the  bankrupt,  that  the 
deposit  was  for  the  security  of  the  new  firm, 
until  a  short  time  prior  to  the  bankruptcy, 
in  February  1841 ; — Held,  that  the  circum" 
stances  of  the  deposit  continuing  in  the  hands 
of  the  bankers,  the  account  running  on  in  the 
same  way,  and  advances  being  made  by  the 
bank  from  18^6  to  the  bankruptcy,  was 


sufficient  to  constitute  the  new  firm  eqintable 
mortgagees. 

This  was  the  petition  of  H.  J.  Oakes, 
R.  Bevan,  G.  Moor,  and  W.  R.  Bevan,  of 
Sudbury,  in  the  county  of  Suffolk,  bank- 
ers ;  and  they  claimed  to  be  equitable 
mortgagees  by  deposit  of  title-deeds,  for 
advances  made  by  them  to  the  bankrupt. 

In  May  1880,  the  bankrupt  applied  to 
the  banking  firm,  which  then  consisted  of 
the  petitioners,  H.  J*  Oakes,  R.  Bevan, 
G.  Moor,  and  also  of  one  D.  Hanbury^ 
since  deceased,  to  advance  him  100/.,  upon 
the  security  of  the  title-deeds  in  question. 
They  accordingly  made  the  advance,  and 
the  title-deeds  were  deposited  as  a  security 
therefor,  and  for  any  sum  or  sums  of 
money  which  might  or  should  from  time 
to  time,  or  at  any  time  thereafler,  be  ad- 
vanced and  lent  by -the  said  firm  or  co- 
partnership to  the  said  bankrupt.  David 
Hanbury  died  in  August  1836,  and  in  No- 
vember of  the  same  year,  the  remaining 
CO- partners  tool^  into  partnership  the  peti- 
tioner W.  R.  Bevan. 

The  same  course  of  dealing  was  con- 
tinued between  the  bankrupt  and  the  new 
firm,  as  had  been  between  the  bankrupt 
and  the  original  firm,  but  there  was  no 
acknowledgment,  on  the  part  of  the  bank- 
rupt, that  the  title-deeds  were  to  continue 
as  a  deposit  for  the  security  of  the  new 
firm,  in  respect  of  advances  made  by  them, 
except  as  appearing  from  the  conversation 
referred  to  in  the  affidavits  of  James  Brown 
and  Benjamin   Pratt,   two.  clerks  of  the 
bank.    James  Brown  stated,  that  when  he 
last  saw  the  bankrupt  in  the  banking-house 
of  the  said  firm  of  Oakes,  Bevan  &  Co.,  at 
Sudbury  aforesaid,  namely,  some  time  in 
or  about  the  month  of  January  last,  the 
bankrupt  then  stood  indebted  to  the  said 
firm  in  the  sum  of  DOO/.  and  upwards,  and 
that  the  said  bankrupt  then  admitted  and 
declared  to  the  deponent,  as  he  had  on 
several  occasions  previously  admitted,  that 
the  title-deeds  and  writings  so  deposited 
by  him  with  the  said  firm,  were  intended 
as  a  security,  and  were  a  sufficient  security 
for  the  amount  due  to  them  by  the  bank- 
rupt, and  would  fully  cover  his,  the  bank- 
rupt's, debt  to  the  said  bankers.  Benjamin 
Pratt  stated,  that  he  called  upon  the  bank- 
rupt on  or  about  the  18th  of  February  last, 
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soon  after  the  last  sum  was  advanced  by 
the  said  firm,  and  that  he  then  saw  the 
bankrupt  and  requested  him  to  reduce  his 
debt,  if  not  by  a  greater  payment,  at  all 
events  by  repaying  the  sum  last  advanced 
as  aforesaid,  as  deponent  feared  the  se- 
curity was  not  of  sufficient  value  for  so 
large  a  debt,  and  that  the  bankrupt  declin- 
ed or  refused  to  make  any  such  repayment, 
and  admitted  and  declared  to  deponent, 
that  the  deposit  of  the  deeds  and  writings 
made  by  him  was  intended  as  a  security, 
and  was  a  sufficient  security  to  the  said 
firm  of  Oakes,  Bevan  &  Co.,  for  the  whole 
debt,  being  the  sum  of  1,075/.  128.  and 
upwards,  admitted  by  the  said  bankrupt  to 
be  due  by  him  to  the  said  firm  of  Oakes, 
Bevan,  &  Co. 

On  the  10th  of  February,  an  act  of 
bankruptcy  was  committed,  and  on  the 
SSdrd,  the  fiat  issued  against  the  bankrupt. 
The  conversation  with  Pratt,  therefore, 
was  subsequent  to  the  act  of  bankruptcy ; 
therefore,  the  whole  question  was,  whether 
the  circumstances  appearing  upon  the  affi- 
davit of  Brown,  coupled  with  the  circum- 
stance of  the  deposit  continuing  for  such 
a  length  of  time  in  the  hands  of  the  peti- 
tioners, and  the  advances  continuing  to  be 
made  by  them,  as  they  were  by  the  origi- 
nal firm,  were  sufficient  to  constitute  the 
new  firm  equitable  mortgagees. 

Mr,  Swanston,  in  support  of  the  petition. 

Mr,  Stinton,  control. — Unless  the  peti- 
tioners can  shew  a  direct  recognition  after 
the  admission  of  the  new  partner,  that  the 
deposit  was  to  continue  as  a  security  for 
the  new  firm,  the  petition  roust  fail. 
Ex  parte  Marshy  2  Rose,  289, 
Ex  parte  Lloyd,  1  Glyn  &  Jam.  889. 
Ex  parte  Kensington^  2  Ves.  &  Bea.  80. 

^r.  Swanston  was  stopped,  in  reply. 

Sir  J.  Cross. — This  is  a  pure  question 
of  fact — namely,  whether  the  advances 
made  by  the  petitioners  for  the  last  six 
years  were  made  upon  the  credit  of  the 
deposit,  or  upon  the  personal  credit  of 
the  bankrupt.  There  is  no  doubt  but 
the  old  firm  held  the  deeds  for  their 
security;  upon  the  change  in  the  firm, 
the  deeds  continued  in  the  hands  of  the 
petitioners,  and  the  account  continued  in 
the  same  way  as  before,  down  to  the  time 


of  the  bankruptcy,  a  period  of  stx  years. 
Why  did  the  deeds  remain  in  the  hands 
of  the  petitioners?  To  get  credit.  It  was 
contended,  that  nothing  but  an  express 
recognition  can  suffice  to  continue  the 
deposit  for  the  benefit  of  thfe  new  firm  ; 
but  I  am  clearly  of  opinion,  that  the  fact 
of  the  deposit  continuing  for  such  a  time  in 
the  hands  of  the  •  new  firm,  and  the  bank- 
rupt obtaining  credit  thereon,  is  of  more 
importance  than  any  bare  recognition  could 
have  been.  The  advances  were  made  upon 
the  faith  of  the  deposit;  and  under  these 
circumstances,  I  am  of  opinion  that  the 
petitioners  are  entitled  to  the  prayer  of  this 
petition. 

Common  order  for  an  equUabk 

mortgage,  wUhout  written 

moran&m. 


1841.  y 

uly  14.  /i 


Ex  parte  frakcis  woodward 

J   I     14      ^        ^^  JAMES   HARDT,    A   BAMC- 

Solicitor —  Costs, 

A  solicitor,  upon  whose  advice  an  act  of 
bankruptcy  was  concerted,  and  an  inoaUd 
fiat  sued  out, — Held,  not  entitled  to  his  costs 
up  to  the  choice  of  assignees. 

The  petitioner  in  this  case  was  the  soli- 
citor to  the  fiat,  and  the  object  of  it  was 
to  obtain  an  order  on  the  assignee,  who 
was  also  petitioning  creditor,  for  payment 
of  his  bill  of  costs  up  to  the  choice  of  as- 
signees. The  question  was,  whether  be 
was  so  entitled,  the  fiat  having  turned  out 
to  be  altogether  invalid,  it  having  been 
sued  out  upon  an  act  of  bankruptcy  con- 
certed between  the  bankrupt,  the  petition- 
ing creditor,  and  the  solicitor,  by  the  advice 
of  the  latter. 

On  the  part  of  the  petitioner,  it  was 
stated  in  evidence,  that  it  was  the  general 
opinion  of  solicitors  in  his  neighbourhood, 
that  since  the  passing  of  the  statute  1  &  2 
Will.  4.  c.  56,  acts  of  bankruptcy  might 
be  concerted  under  the  42nd  clause  of  that 
act,  and  that  such  was  stated  to  be  the  law 
in  a  treatise  of  good  repute,  written  by  a 
barrister  shortly  afler  the  passing  of  that 
act.  That  having  been  misled  by  that 
work,  he  had  advised  the  concerted  act  of 
bankruptcy,  but  that  this  mistake,  could 
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not  defeat  his  legal  right  to  payment  of  his 
costs,  the  petitioning  creditor  having  also 
concurred  in  all  the  acts  which .  he  now 
reprobated. 

On  the  other  hand,  it  was  contended, 
that  the  fiat  having  been  improperly  sued 
out  by  the  advice  of  the  petitioner,  and  all 
the  proceedings  thereunder  being  null  and 
void,  there  could  be  no  right  to  charge  the 
estate  of  the  bankrupt  with  any  costs  in- 
curred by  such  irregular  proceedings  ;  and 
that  the  solicitor,  and  not  the  petitioning 
creditor,  should  be  at  the  loss. 

Mr,  Swanston  and  Mr,  K,  S»  Pqrkerf 
in  support  of  the  petition. 

Mr,  Bacon,  contr^. 

Sir  J.  Cross. — This  is  an  application  by 
a  solicitor  of  this  court,  to  require  the 
Court  to  compel  the  assignee  to  pay  the 
solicitor's  bill  up  to  tlie  choice  of  assignees. 
On  the  part  of  the  assignee  this  demand 
is  resisted  upon  certain  grounds.  I  would 
not  have  it  supposed  for  a  moment,  that  if 
a  solicitor  be  employed  by  a  person  to  sue 
out  a  fiat  in  bankruptcy,  that  when  he 
comes  for  payment  of  his  bill,  the  assignee 
should  be  allowed  to  take  him  by  surprise, 
repudiating  the  fiat  as  invalid,  and  thereby 
defeat  the  solicitor's  claim.  But  he  does 
not  come  by  surprise  upon  the  solicitor, 
and  repudiate  the  fiat ;  he  shews,  and  the 
solicitor  admits  an  extraordinary  and  ab- 
surd act  of  bankruptcy,  concocted  by  his 
advice ;  and  the  whole  of  the  proceedings 
founded  upon  that  act  of  bankruptcy  are 
useless.  If  the  assignee  should  pay  this 
petitioner's  bill,  he  would  not  have  any 
legal  right  to  charge  the  bankrupt's  estate 
thisrewith.  The  assignee  could  say  to  the 
petitioner,  '  I  am  not  liable  to  pay  you  out 
of  the  estate  of  the  bankrupt,  because, 
through  your  ill  advice,  the  proceedings 
under  the  fiat  are  null  and  void.'  He  could 
not  hold  this  language  to  a  stranger,  for 
he  should  hold  to  the  fiat  for  better  for 
worse ;  but  here  he  shews  gross  miscon- 
duct on  the  part  of  the  solicitor,  in  con- 
certing the  act  of  bankruptcy,  and  none  of 
the  circumstances  are  denied.  It  is  clearly 
proved  to  my  satisfaction,  that  this  bank- 
ruptcy was  altogether  manufactured  and 
contrived  by  the  solicitor,  and  that  he 
therefore  is  not  entitled  to  enforce  pay- 
ment of  his  costs  from  the  assignee.     The 


Court  merely  says,  that  the  petitioner  has 
not  made  out  a  good  title  to  have  the 
order  prayed.  He  may  try  it  by  an  action  at 
law,  if  he  please.  It  has  been  suggested, 
that  there  are  other  valid  acts  of  bank- 
ruptcy, but  I  cannot  take  that  upon  mere 
statement.  At  present,  all  the  Court  knows 
is,  that  the  act  of  bankruptcy  upon  which  the 
fiat  issued,  was  an  invalid  act  of  bankruptcy, 
and  concerted  by  the  petitioner.  I  am 
therefore  of  opinion,  that  thb  petition  must 
be  dismissed,  with  costs. 

Petition  dismissed^  with  costs. 


1841.        f 
July  80,  81.^ 


Ex  parte  burnstt  re  jambs 

HARDT,      AN      ALLEGED 
BANKRUPT. 


Solicitor — Costs  of  Supersedeas  • 

A  supersedeiu  granted  at  the  cost  of  the 
hankruptf  the  petitioning  creditor,  and  the 
solicitor  to  the  fiat,  the  fiat  having  issued 
upon  an  act  of  bankruptcy  concerted  between 
the  bankrupt,  the  petitioning  creditor,  and  the 
solicitor* 

This  was  a  petition  by  a  creditor  of 
Hardy,  and  was  presented  in  the  same 
matter  as  the  last  case.  The  object  of  it 
was  to  have  the  fiat,  which  issued  in  1 888, 
superseded  at  the  joint  costs  of  Hardy  (the 
alleged  bankrupt,)  W.  the  solicitor,  and  S. 
the  petitioning  creditor  (who  was  also  sole 
assignee).  The  ground  for  the  supersedeas 
was,  that  the  act  of  bankruptcy  was  con- 
certed, and  therefore  the  fiat  invalid  (see 
preceding  case).  There  was  no  other  act 
of  bankruptcy  which  could  be  substituted. 
The  invalidity  of  the  fiat  was  only  lately 
discovered. 

Mr.  Bacon,  in  support  of  the  petition. 

Mr.  Anderdon  and  Mr,  K.  S.  Parker, 
for  the  solicitor. — ^The  fiat  must  be  super- 
seded, but  then  the  solicitor  is  not  to  bear 
the  expense.  He  advised  according  to  the 
best  of  his  ability,  and  was  warranted  in 
his  advice  by  the  treatise  mentioned  in  the 
last  case — 

See  Ex  parte  Bostock  re  Whitehead, 
Mont  Dea.  &  De  Gex,  844 ;  s.  c. 
ante^  p.  5. 

Mr.  Ellison,  for  the  bankrupt,  did  not 
oppose  the  supersedeas,  but  contended, 
that  his  estate'  was  not  to  bear  the  costs 
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incurred  in  consequence  of  the  mistake  of 
the  solicitor,  but  that  the  solicitor  was  the 
party  who  should  bear  the  blame  and  the 
costs  of  the  supersedeas. 

Mr.  Swanston^  for  the  petitioning  credi- 
tor, who  was  also  assignee,  submitted,  that 
the  costs  should  be  borne  by  the  solicitor. 

Sir  J.  Cross. — There  is  no  question  but 
this  was  a  concerted  fiat,  and  ought  to  be 
superseded.  All  parties  assent  to  this: 
and  the  only  question  between  the  parties 
is,  as  to  the  costs  of  the  present  petition. 
The  whole  was  undoubtedly  the  contrivance 
of  Mr.  W.  (the  solicitor),  and  a  very 
culpable  contrivance  it  was ;  and,  in  my 
opinion,  it  was  a  mere  conspiracy  to,  defeat 
the  execution  creditor.  A  most  singular 
contrivance  it  was :  one  would  think  it  was 
done  in  jest.  [His  Honour  then  stated 
the  concerted  act  of  bankruptcy,  which 
consisted  in  the  petitioning  creditor,  who 
retired  from  the  bankrupt's  house,  for  the 
purpose  of  calling  again,  and  being  denied, 
calling  a  few  minutes  afler  for  payment  of 
a  debt,  and  being  denied  accordingly.]  It 
seems  to  me,  that  though  Mr.  W.  was  an 
adviser  and  prominent  actor  in  the  contri- 
vance, yet  that  all  the  persons  concerned 
in  it  are  in  pari  delicto^  and  I  cannot  make 
any  distinction  between  the^.  If  I  might 
do  so,  perhaps  I  might  say,  that  Mr.  W. 
was  the  most  culpable.  Then  all  I  have 
to  do  is,  to  order  that  the  fiat^  be  super- 
seded, with  costs  against  the  solicitor,  the 
petitioning  creditor,  and  the  bankrupt,  all 
alike. 

Mr.  Swanston  asked,  that  the  assignee 
might  be  indemnified  by  the  solicitor;  but 
the  Court  refused  to  make  any  such  order, 
all  the  parties  being  in  pari  delicto. 


1840.     \ 
.21.  J 


Nov 


Re  BILLINGS. 


Fiat,  where  directed  to  a  London  Com' 
missioner, 

Mr.  James  Russell  moved  that  the  fiat 
in  this  matter  should  be  directed  to  a  Lon- 
don commissioner,  instead  of  to  the  com- 
missioner at  Ipswich,  at  which  place  the 
bankrupt  carried  on  his  business.  The 
majority  of  his  creditors,  both  in  number 


and  value,  resided  in  London,  Manchester, 
and  Sheffield,  none  of  his  creditors  residing 
in  Ipswich.  The  witnesses  to  prove  the 
trading  and  act  of  bankruptcy  resided  in 
London. 

The  Court  made  the  order. 


1840.     ") 
.  24.  S 


Nov 


Re  KAT. 


Practice. — Misdescription — Amendment. 

Mr.  James  Russell  moved  in  this  matter 
for  leave  to  amend  the  fiat,  by  substituting 
in  the  description  of  the  bankrupt,  the 
words  "of  New  Brunswick,"  for  the  words 
"of  Nova  Scotia."  The  docket  papers 
contained  the  same  error  as  the  fiat ;  the 
fiat  had  not  been  opened. 

Sir  G.  Rose. — You  had  better  amend 
the  docket  papers,  and  alter  the  date  of  the 
fiat ;  but  the  safest  way  is  to  take  a  new 
fiat. 


1841.       \Ex   parte    gooddt    in  re 
April  27, 30.3       goodoy,  a  bankrupt. 

Act  of  Bankruptcy^!  ^  2  Vict,  c  110. 
*.  8. 

A  debtor,  against  nhom  an  affidavit  of 
debt  has  been  fled,  under  the  provision  of 
the  above  act,  will  be  deemed  to  have  com* 
mitted  an  act  of  bankruptcy,  aUhougk  he 
and  his  two  sureties  may  have  executed  a 
bond  in  a  sufficient  amount  before  the  exfmra* 
tion  of  the  twenty-one  days,  Unless  such  bond 
shall  have  been  allowed  by  a  commissioner 
before  the* expiration  of  the  time:  and  his 
approval  thereof,  after  the  twenty-one  days, 
but  before  the  fat  issues,  will  not  invalidate 
the  act  of  bankruptcy,  especially  if  the  notice 
ofappUcation  to  the  commissioner  wtu  for 
the  day  after. 

This  was  the  bankrupt's  petition  to 
supersede,  upon  the  ground  of  no  valid 
act  of  bankruptcy.  The  question  was, 
whether  he  had  complied  with  the  provi- 
sions of  the  1  &  2  Vict,  c  110.  s.  8  (1). 

(1)  By  which  it  is  enacted,  "That  if  any  credi- 
tor or  creditors  shall  file  an  affidarit  in  her  Ma- 
jesty's Court  of  Baakruptoy,  that  such  debt  or  debts 
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In  this  case  the  affidavit  of  debt  was 
filed,  and  served  upon  the  petitioner  on 
the  !24th  of  March.  On  the  5  th  of  April, 
the  petitioner  executed  a  bond  for  the 
proper  sum.  On  the  7th,  it  was  executed 
by  his  two  sureties.  On  the  14th,  notice 
was  served  upon  the  creditor,  that  the 
commissioner  would  be  attended  on  tlie 
1 6th,  to  obtain  his  approval  of  the  bond. 
On  the  1 5th,  the  docket  was  struck  by  the 
creditor;  and  on  the  16th  the  commis- 
sioner approved  of  the  bond  executed  by 
the  petitioner. 

The  question  was,  whether  the  bond, 
having  been  executed  by  the  debtor  and 
his  two  sureties  within  the  proper  time, 
but  not  having  been  allowed  by  the  com- 
missioner until  after  the  twenty-Brst  day, 
this  was  an  act  of  bankruptcy  within  the 
meaning  of  the  act. 

Mr.  Wright^  in  support  of  the  petition. 
— The  act  of  parliament  has  been  suffi- 
ciently complied  with,  the  petitioner 
having  done  everything  which  rested  with 
him  to  do,  within  the  twenty-one  days. 
The  bond  was  executed  by  him  and  his 
sureties,  and  it  was  a  sufficient  b<)nd,  for  it  - 
was  afterwards  allowed  by  the  commis- 
sioner. It  would  be  a  very  hard  case  that 
the  want  of  the  commissioner's  approval 
within  twenty-one  days  should  create  an 
act  of  bankruptcy,  for  there  are  periods  at 
which  his  approval  could  not  be  obtained, 
for  instance,  during  the  long  vacation. 

Mr.  Swanston  and  Mr.  Mylnct  for  the 
respondents. — The  act  requires  that  within 
the  twenty-one  days,  the  debtor  should 
^ter  into  such  bond  as  a  commissioner 

ia  or  are  justly  due  to  bim  or  them  respectively, 
and  that  such  debtor,  as  he  or  they  verily  believe, 
is  such  trader  as  aforesaid,  and  shall  cause  him  to 
be  served  persoxmlly  with  a  copy  of  such  affidavit 
or  affidavits,  and  with  a  notice  in  writing,  requiring 
immediate  payment  of  such  debt  or  debts  *,  and  if 
such  trader  shall  not,  within  twenty-one  days  after 
personal  service  of  such  affidavit  or  affidavits,  and 
notice,  pay  such  debt  or  debts,  or  secure  or  com- 
pound for  the  same,  to  the  satisfaction  of  such 
creditor  or  creditors,  or  enter  into  a  bond,  in  such 
sum  and  with  such  two  sufficient  sureties  as  a  com- 
missioner of  the  Court  of  Bankruptcy  shall  approve 
of,  to  pay  such  sum  or  sums  as  shall  be  recovered 
in  any  action  or  actions,  which  shall  have  been 
brought  for  the  recovery  of  the  same,  together  with 
such  costs,  &c.,  every  such  trader  shall  be  deemed 
to  have  committed  an  act  of  bankruptcy,  on  the 
twenty-second  day  after  service  of  sucn  affidavit  or 
affidavits  and  notice." 
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shall  approve  of;  but  here  the  bond  was  not 
approved  of  until  after  the  twenty-one  days 
had  elapsed,  namely,  on  the  twenty-third 
day.  There  was  either  an  act  of  bankruptcy 
on  the  twenty-third  day,  or  there  was  not. 

[Sir  J.  Cross. — Many  things  pass  in 
bankruptcy  by  relation.  I  do  not  know 
whether  it  can  be  so  in  this  case,  but  it 
appears  that  everything  was  done  by  the 
bankrupt  and  his  sureties  which  they  m- 
dividually  could  do.] 

If  upon  the  twenty-second  day  the  com- 
missioners had  done  nothing,  there  would 
have  been  a  clear  act  of  bankruptcy.  Can 
the  commissioners  by  their  act  make  that 
no  act  of  bankruptcy  which  was  a  valid  act 
of  bankruptcy  before  ? 

Mr.  Wright^  in  reply. — If  the  bond  be 
approved  before  the  fiat  issues,  that  is  a 
good  compliance  with  the  terms  of  the  act. 

Sir  J.  Cross. — The  difficulty  I  have  is 
this  ;  the  act  says  that  the  party  shall  be 
a  bankrupt  upon  the  twenty-second  day, 
if  certain  acts  are  not  done.  Now,  most 
unfortunately,  you  gave  notice  that  you 
would  apply  for  the  approval  of  the  com- 
missioner upon  the  twenty- third  day, 
one  day  after  the  time  when  the  acts  to 
be  done  should  have  been  complete.  I 
do  not  think  I  can  relieve  you;  but  if  by 
the  next  day's  sitting  I  should  see  more  in 
the  case  than  at  present,  I  will  give  you 
the  advantage  of  it. 

April  30. — Sir  J.  Cross. — I  have  con- 
sidered this  case,  and  do  not  see  any  mode 
by  which  I  can  relieve  the  petitioner  in 
not  having  obtained  the  commissioners 
allowance  of  the  bond  in  due  time,  espe- 
cially as  the  day  named  for  the  purpose  of 
obtaining  it  was  one  day  too  late. 

Petition  dismissed. 


July 


1841.  f 

17,28,30.^ 


Ex  parte  N.  p.  wood,  in 

re  C,  WEBSTER,  A  BANK- 
RUPT. 


Partners—  Separate    Estate — Interest — 
Joint-stock  Bank. 

A  joint'Stock  banking  company  becomes 

insolvent,  and  a  smt  in  Chancery  is  insti^ 

tuted  to  wind  up  the  accounts,     A  separate 

Jiat  issues  against  one  of  its  members,  and  his 
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separate  estate  pays  his  separate  creditors 
20*.  in  the  pound,  leaving  a  surplus : — Held^ 
that  the  joint  creditors  of  the  company  are 
entitled  to  receive  dividends  out  of  the  surplus ^ 
though  the  joint  estate  has  not  been  adminis^ 
ierea;  and  that  the  separate  creditors  are 
not  entitled  to  be  paid  interest  prior  to  the 
joint  creditors  being  made  equal  as  to  the 
principal. 

The  bankrupt  was  one  of  a  large  com- 
pany, called  the  Imperial  Bank  of  England. 
It  appeared,  that  the  company,  which  was 
^  established  according  to  the  Banking  Com- 
pany Act  of  Geo.  4,  had  become  insolvent, 
and  stopped  payment  in  April  1839;  since 
which,  a  suit  had  been  instituted  in  Chan- 
cery, for  the  purpose  of  winding  up  the 
accounts;  and  various  Bats  had  issued 
against  a  great  number  of  individual  mem- 
bers, and  amongst  them  a  separate  Bat  issued 
against  the  bankrupt.  All  his  separate 
creditors  were  paid  20s.  in  the  pound,  and 
a  surplus  of  6,000/.  remained  in  the  hands 
of  his  assignees*  Upon  the  assignees  pro- 
ceeding to  make  a  dividend  of  this  sum 
amongst  the  joint  creditors  of  the  company, 
it  was  objected,  by  the  personal  represen- 
tatives of  the  bankrupt,  who  had  died  since 
his  bankruptcy,  that  as  the  accounts  of  the 
company  were  being  taken  in  the  suit  in 
Chancery,  the  surplus  of  6,000/.  should 
be  paid  into  Chancery,  to  abide  the  result, 
and  not  be  paid  away  to  the  joint  creditors. 
It  was  also  objected  by  the  separate  cre- 
ditors, th^t  they  were  entitled  to  interest 
upon  their  debts  before  the  joint  creditors 
were  paid  their  principal.  The  com- 
missioners delayed  ordering  a  dividend, 
that  the  opinion  of  this  Court  might  be 
obtained ;  whereupon,  the  present  petition 
was  presented  by  a  joint  creditor,  on  behalf 
of  himself  and  the  other  joint  creditors ; 
and  it  prayed,  that  the  joint  creditors  of 
the  bankrupt,  who  had  proved  their  debts 
under  the  separate  Bat,  might  be  declared 
entitled  to  receive  dividends  out  of  the 
surplus  fund  of  the  said  bankrupt's  sepa- 
rate estate,  prior  to  paying  the  separate  cre- 
ditors interest  upon  their  respective  debts. 
Mr.  Swanston  and  Mr.  Anderdon^  in 
support  of  the  petition. — The  existence  of 
a  suit  in  Chancery  cannot  have  the  eflfect  of 
staying  the  dividends.  The  joint  creditors 
have  a  right,  totally  independent  of  the 


state  of  the  accounts  between  the  partners. 
There  is  no  distinction  between  this  part- 
nership and  ordinary  partnerships — 

Ex  parte  MarsUm^  1  Mont.  &  Cb.  S7B  ; 
s.  c.  9  Law  J.  Rep.  (k.s.)  Bankr.  5. 

Ex  parte  Wood^  1  Mont.  Dea.  &  DeGex, 
92 ;  s.  c.  9  Law  J.Rep.  (N.s.)Bankr.  20. 
It  is  also  well  settled,  that  the  separate 
creditors  are  not  entitled  to  interest  upon 
their  debts,  before  the  joint  creditors  are 
paid  their  principal — 

Ex  parte  Reeve,  9  Ves.  588. 
Devaynes  v.  Noble,  2  Russ.  &  Myl.  495. 

Mr.  Saunders,  for  the  separate  credi- 
tors.— Ex  parte  Reeve,  and  the  other  cases 
upon  the  question  of  interest,  were  cases 
of  a  joint  fiat;  but  here,  the  fiat  is  a  sepa- 
rate one ;  and  therefore  the  estate  roust  be 
administered  as  if  there  were  no  joint  debts. 
Lord  Loughborough's  order  only  relates 
to  joint  Bats. 

Mr.  James  Russell  and  Mr.  Rolt  ap- 
peared, by  permission,  for  the  personal 
representatives  of  the  bankrupt. —  The 
joint  creditors  are  not  entitled  to  go  against 
any  surplus  of  the  separate  estate  of  any 
partner,  while  there  remains  joint  estate  of 
the  joint  debtors  unadministered,  or  a  sol- 
vent partner.  This  doctrine  is  laid  down 
by  Sir  William  Grant,  in  Everett  v.  Back" 
house {!).  Here,  there  is  a  joint  estate, 
which  is  in  a  proper  course  of  adminis* 
tration  in  Chancery.  It  matters  not,  that 
the  joint  estate  is  not  to  be  administered  in 
Bankruptcy. 

[Sir  J.  Cross. — The  Court  cannot  take 
notice  of  the  joint  estate  dehors  tbe  bank- 
ruptcy.] 

The  Court  may  do  so,  to  exclude 
joint  creditors ;  and  it  will  assume,  from 
there  being  joint  estate  not  in  bank- 
ruptcy, (hat  there  is  a  solvent  partner.  It 
matters  not,  that  the  joint  estate  is  not  in 
bankruptcy.  In  Dutton  v.  Morrison  {ft% 
Lord  Hardwicke  is  said  .to  have  thought 
that  the  joint  creditors  misht  come  at  the 
joint  estate  by  filing  a  bill ;  mo  that  the 
joint  creditors  are  bound,  first,  to  have  the 
joint  estate  administered,  and  then  they 
may  come  against  the  surplus  separate 
estate.  The  words  of  tbe  62nd  section 
exclude  the  joint  creditors  from  taking  a 
dividend. 
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Mr,  Swanston,  in  reply. — As  between 
debtor  land  creditor,  the  creditor  has  a 
right  to  have  his  debt  paid,  irrespective  of 
the  accounts  between  the  partners :  as  be- 
tween the  two  classes  of  creditors,  indeed, 
die  right  to  have  the^  joint  estate  adminis- 
tered firises.  The  mistake  of  the  other  side 
is,  in  looking  upon  the  personal  repre- 
sentatives of  the  bankrupt  as  creditors.  In 
Ex  parte  Chandler  (d),  the  joint  creditors 
were  permitted  to  receive  the  dividends 
under  a  separate  commission,  upon  paying 
the  separate  creditors  the  amount  of  their 
debt.  So  in  Ex  parte  Taitt  (4).  See  also 
Ex  parte  Holmes  {5).  It  is  plain,  from  the 
6i2nd  section,  that  the  joint  creditors  were 
only  to  be  delayed  receiving  their  divi- 
dends until  the  separate  creditors  should 
be  first  paid  their  debts.  As  to  the  ques- 
tion of  interest,  he  referred  to  Ex  parte 
Minchin  (6) ;  and  the  words  of  the  ld2nd 
section  of  the  Bankrupt  Act. 

July  80. — Sir  J^  Cross. — It  was  con- 
tended, on  the  part  of  the  personal  repre- 
sentatives of  the  bankrupt,  that  the  joint 
creditors  of  the  bankrupt  were  not  entitled 
to  be  paid  out  of  the  surplus  of  the  separate 
estate,  but  that  the  surplus  should  be  paid 
into  the  Court  of  Chancery,  there  to  abide 
the  result  of  the  accounts  between  the 
partners.  There  is  no  distinction  between 
this  partnership  and  an  ordinary  partner- 
ship of  three  or  four.  Now,  it  is  an  esta- 
blished rule,  that  where  there  are  joint 
and  separate  debts  in  a  bankruptcy  against 
t>ne  individual,  when  all  the  separate  cre- 
ditors have  been  paid  20«.  in  the  pound, 
and  there  remains  a  surplus,  that  surplus 
must  go  in  payment  of  the  joint  creditors. 
Lord  Eldon  considered  this  rule  so  well 
established,  that  in  Ex  parte  Reeve  he  said, 
'*  It  is  now  clearly  settled,  that  where 
there  is  a  partnership  and  separate  debts 
also,  the  partnership  shall  not  be  admitted 
a  creditor  upon  any  individual,  nor  any 
individual  upon  the  partnership,  until  the 
creditors  of  the  individual  and  the  creditors 
of  the  partnership  are  satisfied  to  the  ex- 
tent of  20#.  in  the  pound  out  of  the  respec- 
tive estates.   Also,  that  where  the  separate 

(3)  9  Ves.  35. 

(4)  16  Ibid.  193. 

(5)  «  Rose,  95. 

(6)  S  Gljn  &  Jam.  887. 


creditors  are  paid  20«.  in  the  pound,  and 
there  is  a  surplus,  that  surplus  shall  not 
go  immediately  to  pay  interest  to  the 
separate  creditors,  but  shall  go  to  make 
the  joint  creditors  equal  witH  them  as  to 
the  principal."  This  disposes  of  both  the 
questions  which  were  raised. 

Ordered  as  prayed.  The  costs  of 
the  petitioner  and  the  assignees 
out  of  the  estate;  other  parties  to 
hear  their  own  costs. 


THOMAS  m  re 

THOMAS  AKD  LUCY 
BANKRUPTS. 


1841.       C Ex  parte  yir.u. 
July  21, 80.1      '•^-   ^"^^'^ 

^         '  %^      THOMAS,  BAN 

Order  and  Disposition — True  Onmer — 
Executor  de  son  tort — Goodwill, 

An  executor  de  son  tort  takes  possession 
of  the  intestate's  effects,  pays  some  of  his 
debts f  and  carries  on  the  trade  for  two  years^ 
when  he  becomes  bankrupt,  no  person  having 
taken  out  letters  of  administration: — Held, 
that  the  effects  of  the  intestate  did  not  pass 
to  the  assignees  of  the  bankrupt,  as  being  in 
his  order  and  disposition,  with  the  consent  of 
the  true  owner, 

Semble —  Where  a  lease  expires  by  bank* 
ruptcy,  there  can  be  no  good-will  for  sale. 

The  petitioner  in  this  case  was  the  admi- 
nistrator and  one  of  the  sons  of  Susanna 
Thomas,  who  had  carried  on  the  business 
of  an  hotel-keeper  in  Bristol  for  several 
years,  and  down  to  the  month  6f  July  1888, 
when  she  died  intestate,  leaving  three  sons 
and  one  daughter,  namely,  the  petitioner, 
the  two  bankrupts,  and  another  son.  It 
appeared,  that  immediately  upon  the  death 
of  the  mother,  the  two  bankrupts,  without 
taking  out  letters  of  administration,  entered 
into  possession  of  the  hotel,  and  all  the 
goods  and  effects  of  the  intestate  therein, 
and  continued  to  carry  on  the  business 
down  to  the  month  of  October  1840,  when 
a  fiat  issued  against  them,  they  having,  in 
the  meantime,  paid  and  satisfied  many  of 
the  debts  of  their  mother;  and  interest  upon 
other  debts.  The  assignees  chosen  under 
the  fiat  took  possession  of  all  the  effects 
appertaining  to  the  hotel,  as  having  been 
in  the  order  and  disposition  of  the  bank- 
rupts, and  sold  them,  together  with  the 
good-will  of  the  concern.     It  appeared, 
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that  the  lease  by  which  the  premises  were 
held  expired  by  the  bankruptcy;  but 
nevertheless,  the  in-coming  tenant  paid  the 
assignees  the  sum  of  200/.  upon  being  ad- 
mitted. The  evidence  in  the  case  was 
rather  contradictory — some  of  it  going  to 
prove  that  the  bankrupts  were  looked  upon 
merely  as  the  personal  representatives  of 
the  intestate,  and  only  holding  the  property 
subject  to  the  debts  and  liabilities  of  the 
intestate ;  other  parts  of  it,  going  to  shew 
that  the  bankrupts  were  considered  as  the 
absolute  owners  of  the  property.  The 
petitioner,  who,  subsequently  to  Uie  bank- 
ruptcy, and  at  the  request  of  the  creditors 
of  the  intestate,  took  out  letters  of  adminis- 
tration to  the  intestate,  contended,  that  the 
goods  and  effects  could  not  be  considered 
as  havinff  been,  at  the  time  of  the  bank- 
ruptcy, m  the  order  and  disposition  of  the 
bankrupts,  with  the  consent  of  the  true 
owner,  and  therefore  could  not  have  passed 
to  the  assignees  as  part  of  the  bankrupts' 
estate :  and  the  petition  prayed  that  the 
assignees  might  be  ordered  to  account  for 
and  pay  over  to  the  petitioner  the  proceeds 
of  *the  said  goods  and  eflfects  of  the  intes- 
tate, together  with  the  sum  received  by 
them  in  respect  of  the  good-will. 

Mr,  Swanston  and  Mr,  Osborne,  4n  sup- 
port of  the  petition. — The  bankrupts  in 
this  case  acted  as  trustees  of  the  property, 
and  never  pretended  that  it  was  not  liable 
to  the  debts  of  the  intestate — they  were,  in 
fact,  executors  de  leur  t^rt,  and  were  there- 
fore trustees ;  and  consequently,  possession 
by  them  cannot  enure  to  the  benefit  of 
their  own  creditors,  to  the  exclusion  of  the 
intestate's. 

Mr,  James  Russell^  contra. — First,  as  to 
the  good-will :  the  term  having  expired, 
the  sale  of  the  good-will  is  quite  imaginary 
— Parr  v.  Pearce  (I ). 

Mr,  Swanston, — Parr  v.  Pearce  was  a 
very  different  case :  it  was  the  case  of  a 
professional  partnership,  in  which  there 
was  a  personal  trust  which  survived ;  and 
the  Vice  Chancellor  observed,  that  such 
partnerships  were  very  different  from 
commercial  partnerships. 

[Sir  J.  Cross. — I  have  never  known  an 
instance  in  Bankruptcy  of  such  a  good-will 
being  sold.  There  is  no  such  abstract  pro- 
perty as  good-will.     In  some  cases,  there 

(t)  3  Mad.  76. 


is  what  is  called  a  local  good-will,  espe- 
cially in  the  case  of  an  inn.  There  is  also 
a  good-will  that  is  purely  personal ;  but 
here,  there  is  no  local  good-will,  for  the 
term  has  expired ;  and  if  there  was  a  per- 
sonal good-will,  that  would  remain  in  the 
bankrupts,  and  could  not  have  passed  to 
the  assignees,  it  being  only  the  power  to 
recommend  customers  to  the  house.  I  do 
not  think  that  there  is  any  such  property 
as  good-will  belonging  to  either  of  these 
parties,  especially  as  there  is  no  local  good- 
will in  the  assignees.] 

Mr,  Russell,  upon  the  rest  of  the  case. 
— The  goods  and  chattels  of  the  intestate 
must  be  considered  to  have  been  in  the 
order  and  disposition  of  the  bankrupts, 
with  the  consent  of  the  true  owner,  at  the 
time  of  the  bankruptcy.  There  must  always 
be  some  true  owner.  From  the  death  of 
the  intestate,  any  person  inter.ested  in  the 
administration  of  the  effiects  is  entitled  ta 
apply  for  letters  of  administration ;  but  no 
person  applied  in  this  instance  ;  therefore 
the  property  must  be  considered  as  having 
been  in  the  order  and  disposition  of  the 
bankrupts,  with  the  consent  of  the  true 
owner,  who  must  be  considered  to  be  either 
the  ordinary,  or  those  persons  entitled  to 
apply  for  letters  of  administration.  After 
the  bankruptcy,  indeed,  the  petitioner  took 
out  letters  of  administration:  then  will  not 
his  acquiescence  have  relation  bade  to  the 
death  of  the  intesUte  ? — Pox  v.  PUher  (2), 
and* the  cases  there  cited. 

Mr,  Swanston,  in  reply.  —  In  Pox  v. 
Ftsher,  the  possession  was  adverse,  and  the 
ground  of  the  judgment  was  the  length  of 
time  which  had  elapsed  since  the  death  of 
the  intestate ;  but  in  the  present  case,  the 
bankrupts  acted  in  the  character  of  trustees 
and  personal  representatives. 

[Sir  J.  Cross. — In  Pox  v.  Pisher,  the 
Court  seem  to  have  come  to  a  conclusion 
of  fact,  namely,  that  the  son  was  the  true 
owner,  because  he  was  entitled  to  take  out 
letters  of  administration  ;  but  the  ordinary 
may  grant  the  letters  of  administration  to 
such  person  as  he  may  think  fit.  I  fear 
that  I  am  bound  by  the  authority,  though 
I  cannot  see  that  there  was  a  true  owner 
in  that  case.] 

The  two  cases  are  very  distinguishable. 
In  Pox  V.  Fisher,  the  question  as  to  the 
(t)  3  B.  &  Aid.  135. 
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possession  being  a  trust,  was  not  raised ; 
but  here  the  possession  was  purely  fiduci- 
ary, and  the  acts  of  the  bankrupts  were 
such  as  to  authorize  any  person  to  charge 
them  as  executors  de  leur  tort.  But  an  exe- 
cutor de  son  tort  cannot  be  in  a  better  posi- 
tion than  an  executor  by  right.  The  trust, 
therefore,  is  clearly  proved. 

July  30.— Sir  J.  Cross. — The  question 
in  this  case  is,  whether  the  property  of  the 
intestate,  Susanna  Thomas,  belongs  to  the 
assignees  of  the  bankrupts,  as  property  in 
tlie  order  and  disposition  of  the  bankrupts 
at  the  time  of  the  bankruptcy,  with  the 
consent  of  the  true  owner,  or  to  the  peti- 
tioner as  administrator.  The  petitioner 
did  not  take  out  letters  of  administration 
until  after  the  bapkruptcy.  The  intestate 
left  three  sons  and  one  daughter.  One  of 
the  sons  and  the  daughter  took  possession 
of  the  effects.  The  petitioner  did  not 
meddle  with  the  effects,  though  he,  toge- 
ther with  the  bankrupts,  was  entitled  to 
take  out  letters  of  administration.  The 
first  question  is,  whether  the  bankrupts 
should  be  considered  to  have  been  in  the 
possession  of  the  intestate's  property  as 
executors  de  leur  tort,  or  as  strangers 
having  the  possession  of  the  effects  with 
the  consent  of  the  true  owner.  When  the 
case  was  argued,  I  was  much  pressed  with 
the  case  of  Fox  v.  Ftsher,  which,  in  some 
particulars,  resembled  the  present.  There, 
the  son  of  an  intestate  had  succeeded  to 
the  business  of  his  mother,  as  an  hotel- 
keeper;  he  carried  on  the  business  for 
twelve  years,  without  any  person  question- 
ing his  right  to  the  property ;  he  had  not 
taken  out  administration  to  his  mother, 
who  died  intestate.  Administration  was 
taken  out,  af^er  the  bankruptcy,  by  a  cre- 
ditor of  the  intestate,  and  the  same  ques- 
tion as  here  was  raised,  namely,  whether 
the  bankrupt  had  the  possession  of  the 
intestate's  property  with  the  consent  of  the 
true  owner ;  and  die  question  turned  upon 
this  —  who  was  the  true  owner?  The 
Court  decided,  that  after  the  acquiescence 
for  so  long  a  time  as  twelve  years,  it  be- 
longed to  die  assignees,  as  property  in  the 
order  and  disposition  of  the  true  owner. 
Bayley,  J.  said,  **  Here,  the  bankrupt  had 
for  nearly  twelve  years  possession  of  these 
goods,  with  the  consent  of  all  who  were 
entitled  to  dispute  it  with  him ;  and  that  is 


enough  to  satisfy  the  words  of  the  statute." 
It  is  remarkable,  that  in  that  case  the 
point  was  not  made,  that  the  bankrupt 
might  have  been  looked' upon  as  a  trustee  ; 
and  it  has  been  justly  urged  by  Mr.  Swan- 
ston,  that  had  that  point  been  urged  in 
argument,  the  judgment  of  the  Court  might 
have  been  very  different.  But  the  lapse  of 
time  seemed  in  that  case  to  form  the  ground 
of  the  decision.  With  respect  to  that  de- 
cision, therefore,  upon  which  I  hesitated,  I 
am  of  opinion,  that  it  must  not  be  taken  to 
establish  a  rule,  that  the  mere  possession 
of  the  trade  stock  by  an  executor  de  son 
tort  will  bring  the  property  within  the  rule 
of  reputed  ownership.  And  I  am  of  opi- 
nion, that  the  property  in  question  was 
held  by  the  bankrupts  as  executors  de  leur 
tort;  ami  was  not  in  such  a  position  as  to 
bring  it  within  the  order  and  disposition 
clause.  I  have  already  disposed  of  the 
question  of  good-will. 

Ordered  as  prayed,  except  so  much 
as  related  to  the  good-will.  Peti* 
tion  dismissed  as  to  that  part. 


Ex  parte  w.  pennell  and 
OTHERS    in     re    tuomas 

KEARSLEY  AND  J.  L.  KEARS-* 
BANKRUPTS. 

Annuity,   Proof  of — Merger  in  higher 
Security, 

A,  B,  and  C,  (  C  being  a  surety  only,) 
jointly  and  severally  granted  an  annuity  in 
consideration  of  a  sum  of  money  paid  to  A, 
and  B,  and  covenanted  that  they,  or  some  or 
one  of  them,  would  pay  the  annuity.  A  war' 
rant  of  attorney  was  also  given  to  enter  up 
judgment  against  the  three,  or  any  or  either 
of  them,  as  a  further  security  for  the  pay^ 
ment  of  the  annuity;  and  a  joint  judg- 
ment  was  entered  up  against  the  three.  A, 
and  B,  became  bankrupts  : — Held,  that  the 
grantee  of  the  annuity  might  prove  under  that 
fiat  against  the  two  for  the  value  of  the 
annuity;  the  debt  on  the  covenant  not  being 
merged  in  the  joint  judgment  against  the 
three;  and  A,  and  B.  being  the  grantors 
who  received  the  consideration  money. 

This  was  the  petition  of  the  assignees, 
and  the  object  of  it  was  to  expunge  the 
proof  which  the  commissioners  had  ad- 
mitted, in  respect  of  the  value  of  an  an- 
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nuity,  granted  to  one  Richard  Ullathome. 
The  question  arose  upon  the  deed  of  grant, 
dated  the  19th  of  June  1887,  which  was 
made  between  the  bankrupts  of  the  first 
part;  William  Kearsley  of  the  second  part ; 
and  the  said  Richard  Ullathorne  of  the 
third  part;  by  which,  after  reciting  the  agree- 
ment for  the  purchase  of  the  annuity,  and 
that  it  should  be  secured  by  that  inden- 
ture, and  also  by  a  warrant  of  attorney  to 
confess  judgment  against  the  two  bank- 
rupts, and  the  said  William  Kearsley,  who 
agreed  to  join  therein  as  a  surety,  it 
was  witnessed,  that  in  consideration  of 
4,000/.  paid  to  the  two  bankrupts  by  Ulla- 
thorne, they,  the  said  bankrupts,  and  Wm. 
Kearsley,  and  each  and  every  of  them, 
did  give,  grant,  &c.  an  annuity  of  800/.  to 
Ullathome,  to  be  reduced  to  400/.  upon  the 
same  being  regularly  paid.  And  the  said 
bankrupts  and  Wm.  Kearsley  did  thereby, 
for  themselves,  their  heirs,  executors,  and 
administrator8,^'om//^,  and  any  two  of  them 
separately,  apart  from  the  others  and  other 
of  them,  did  thereby,  for  himself,  his  heirs, 
&c.,  severally  covenant,  promise,  and  agree 
with  and  to  the  said  R.  Ullathorne,  his 
executors,  &c.,  that  they  (the  said  bank- 
rupts) and  Wm.  Kearsley,  or  some  or  one 
of  them,  or  some  or  one  of  their  heirs, 
executors,  &c.,  should  and  would  well  and 
truly,  pay,  &c.  And  it  was  agreed  that 
the  judgment,  so  to  be  entered  up  against 
the  said  bankrupts  and  Wro.  Kearsley, 
should  be  considered  only  as  a  further 
security  for  the  payment  of  the  said  annuity. 
Judgment  was  accordingly  entered  up 
against  the  bankrupts  and  the  said  Wm. 
Kearsley.  A  joint  fiat  issued  against  the 
bankrupts  on  the  1st  of  February  1841. 
Ullathome  tendered  his  proof  under  the 
fiat  for  8,804/.,  being  the  amount  of  the 
arrears,  together  with  the  value  of  the 
annuity.  This  proof  was  admitted  by  the 
commissioners ;  and  the  questions  now 
raised  by  the  assignees  were,  first,  whether 
the  covenant  to  pay  the  annuity  was  nqt' 
merged  in  the  judgment;  for  if  so,  the 
judgment,  a  joint  one  against  the  three, 
could  not  be  proved,  under  a  joint  fiat 
against  two  of  them ;  secondly,  whether 
the  covenant  was  not  by  the  three  jointly, 
or  by  each  separately,  and  therefore  not 
pro V  cable  under  a  fiat  issued  against  two 
of  the  three  only. 

Afr.  Spence  and  Mr,  James  Russell,  in 


support  of  the  petition. — Should  the  an« 
nuitant  claim  to  prove  in  respect  of  the 
covenant,  the  objection  is,  that  the  cove- 
nant is  merged  in  the  greater  security, 
namely,  the  judgment — Ex  parte  Christie 
in  re  Gedde9^{l).  But  admitting  that  the 
covenant  is  not  merged  in  the  judg- 
ment, still  as  the  covenant  to  pay  is 
by  the  three,  or  some  one  of  them,  proof 
cannot  be  allowed  against  two  of  them 
jointly.  Moreover,  as  the  proof,  for  ^e 
value  of  the  annuity,  must  be  made  under 
the  54th  section  of  the  6  Greo.  4.  c.  16, 
and  as  that  section  refers  to  the  grantors 
of  the  annuity  as  the  persons  liable  to  the 
proof,  the  proof,  in  respect  of  this  annuity, 
could  only  be  made  against  the  three 
jointly,  or  against  each  separately,  but  not 
against  two  jointly.  Therefore  the  proof 
must  be  expunged. 

Mr.  Swanston  and  Mr,  Anderdom,  in  sup- 
port of  the  proof. — The  covenant  cannot 
have  merged  in  the  judgment,  ibr  it  was 
expressly  agreed  between  the  parties,  that 
the  judgment  should  be  for  an  additional 
security.  The  grantors  of  annuities  are 
certainly  the  persons  against  whom  proof, 
for  the  value  of  the  annuity  is  intended 
by  6  Geo.  4,  to  be  admitted ;  but  the 
actual  grantors  in  this  case  were  the  two 
bankmpts.  Wm.  Kearsley  joined  only  as  a 
surety ;  the  bankrupts  alone  received  the 
consideration  money — 

Thompson  v..  Thompson,  2  Bing.  N.C. 
168;  8.  c.  4  Law  J.  Rep.  (k.s.)  C.P. 
811. 

Ex  parte  Christy ,  2  Dea.  &  Chit.  155  ; 
s.  c.  1  Law  J.  Rep.  (N;.s.)  Bankr.  104. 

Maber  v.  Hobbs,  ft  You.  &  C.  81 7 ;  s.  c. 
6  Law  J.  Rep.  (n.s.)  Ex.  Eq.  12. 

Ex  parte  Bate,  S  Dea.  858. 

Twopenny  v.  Young,  8  B.  &  C.  208. 

Mr,  Spence,  in  reply. 

Sir  J.  Cross. — This  was  an  application, 
on  the  part  of  the  assignees,  to  have  the 
proof  of  a  debt  expunged  from  the  pro- 
ceedings, which  they  allege  has  been  im- 
properly admitted  by  the  commissioners. 
The  debt  arose  upon  an  annuity ;  the 
annuity  has  been  valued  in  the  regular 
way,  and  proof  has  been  admitted.  Two 
objections  have  been  raised  to  the  proof; 
first,  that  the  debt  upon  the  covenant  had 

(1)  Moot.  &  BU.  85ti  8.  c  1  Law  J.  Rep. 
(m.8.)  Bankr.  105. 
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merged  in  the  judgment,  and  that  as  the 
judgment  was  joint  against  the  three  grant- 
ors, proof  could  not  be  admitted  against  the 
twooankrupts.  Secondly ,  that  as  the  deed 
was  joint  and  several,  proof  could  not  be 
admitted  under  it,  but  against  the  three 
jointly,  or  each  separately.  It  is  clear, 
from  the  authorities  which  have  been  cited, 
that  a  debt  need  not  necessarily  merge  in 
a  higher  security,  and  that  merger  may  be 
prevented  by  the  agreement  or  intention 
of  the  parties.  Now,  it  was  expressly 
agreed  between  the  parties  here,  that  the 
judgment  should  operate  as  a  collateral 
and  further  security  for  the  annuity.  I 
am  therefore  of  opinion,  that  the  covenant 
did  not  merge, in  the  judgment.  It  would 
be  contrary  to  reason,  that  a  future  annuity 
debt  should  merge  in  a  by -gone  judgment. 
The  question  then  is,  whether  the  annuitant 
is  warranted  in  charging  the  debt  against 
any  two  of  the  grantors.  It  appears  that  the 
consideration  for  the  annuity  was  received 
by  the  two  bankrupts  alone  ;  and  that,  in 
fact,  Wm.  Kearsley  was  a  party  to  the 
deed  only  as  a  surety.  By  the  terms  of 
the  deed,  the  three,  and  each  and  every  of 
them,  granted  the  annuity,  and  then  cove- 
nanted.— [His  Honour  then  read  the  co* 
Tenant.] — There  is  certainly  much  confu- 
sion and  tautology  in  this  covenant ;  but 
I  am  of  opinion,  that  the  intention  of  it 
was,  to  bind  the  three,  or  any  two,  or  one, 
|o  the  payment ;  and,  therefore,  that  the 
commissioners  were  right  in  admitting 
proof  of  this  debt 

Petition  dismissed^  costs  ofallpar" 
ties  out  of  the  estate. 


Ex  parte  smith  and  an- 
other in  re   sty  an,  a 

BANKRUPT. 

Insurance — Assignment  of  Policy — iVo- 
tice — Order  and  Disposition, 

The  bankrupt,  who  was  the  owner  of  two 
policies  of  assurance  in  a  mutual  assurance 
office,  assigned  them  to  a  creditor  to  secure 
a  debt ;  but  no  notice  of  the  assignment  and 
transfer  was  given  to  the  company,  until 
after  the  act  of  bankruptcy,  which  occurred 
seven  years  after  the  assignment : — Held, 
that  the  bankrupt  was  not  the  reputed  owner 
of  them,  qfter  so  long  a  period  as  seven  years, 


and  that  they  could  not  be  considered  to  be 
in  his  order  and  disposition  from  the  want  of 
notice  only, 

Semble —  The  question  of  reputed  owner" 
ship  is  purely  a  question  of  fact. 

Quaere — Must  not  a  dealing  and  trans" 
action,  to  be  within  the  protection  of  the  2  <$■ 
S  Vict,  c.  29,  be  a  dealing  or  transaction 
with  the  bankrupt  personally  ? 

This  was  the  petition  of  the  executors 
of  a  creditor  to  whom  the  bankrupt  had 
assigned  and  transferred  two  policies  of 
assurance,  effected  by  the  bankrupt  in  the 
Equitable  Insurance  Office,  whidi  was  a 
mutual  assurance  company,  for  the  purpose 
of  securing  his  debt  of  d,000/.  No  notice 
was  given  to  the  company  of  the  assign- 
ment. Seven  years  elapsed,  and  then, 
upon  the  1 5th  of  March  last,  the  bankrupt 
committed  an  act  of  bankruptcy,  of  which 
the  petitioners  had  no  notice.  On  the 
22nd  of  March  the  petitioners  gave  notice 
to  the  company  of  the  assignment ;  and 
on  the  1st  of  April,  a  fiat  issued  against 
the  bankrupt. 

The  object  of  the  petition  was,  to  obtain 
an  order  for  the  sale  of  the  policies,  the 
proceeds  to  be  applied  in  payment  of  the 
debt,  with  leave  to  prove  for  any  deficiency. 

The  first  question  was,  whether  the 
notice  to  the  company,  on  the  22nd  of 
March,  was  such  a  dealing  and  transaction 
by  and  with  the  bankrupt,  as  was  protected 
by  the  2  &  8  Vict.  c.  29,'  and  so  a  good 
notice  to  the  company  of  the  assignment, 
although  afler  the  act  of  bankruptcy.  That 
statute  enacted,  amongstother  things,"That 
all  contracts,  dealing,  and  transactions,  by 
and  with  any  bankrupt,  really  and  bond 
fide  made  and  entered  into  before  the  date 
and  issuing  of  the  fiat  against  him,  should 
be  deemed  to  be  valid,  notwithstanding  any 
prior  act  of  bankruptcy  by  such  bankrupt 
committed,  provided  the  party  had  no  no- 
tice of  such  act  of  bankruptcy." 

The  next  question  was,  whether,  sup- 
posing that  notice,  on  the  22nd  of  March, 
not  to  be  good,  the  want  of  notice  was 
sufficient  to  leave  the  policies  in  the  order 
and  disposition  of  the  bankrupt,  as  reputed 
owner,  so  as  to  pass  to  his  assignees. 

Mr,  Swanston  and  Mr.  Bacon,  in  support 
of  the  petition. — This  was  a  transaction 
within  the  meaning  of  the  2  &  3  Vict.  c.  29 ; 
it  would  be  absurd  to  say,  that  the  tjrans- 
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action  must  be  personally  with  the  bank- 
rupt, for  then  a  transaction  with  an  agent 
would  not  be  protected.  In  this  case,  the 
bankrupt  was  a  partner  in  the  company, 
and  therefore  was  bound  by  their  acts,  as 
much  as  by  an  appointed  agent. 

[Sir  J.  Cross. — Is  not  the  meaning  of 
the  statute  this,  that  the  transaction  must 
be  between  two  persons  at  the  least,  one  of 
whom  must  be  the  bankrupt  ?  You  seem 
not  to  give  any  effect  to  the  word  "  by  ;**  the 
statute  says, "  by  and  with  the  bankrupt."] 
That  is  to  meet  the  case  where  the 
transaction  was  by  the  bankrupt,  as  the 
only  active  party  ;  in  other  transactions  he 
might  be  quite  passive,  and  the  meaning 
of  the  statute  is,  such  a  transaction  as 
would  bind  the  bankrupt.  The  only  effect 
of  the  statute  is  to  change  the  time  of  the 
fiat's  issuing,  as  the  period  at  which  the 
bankrupt  law  is  to  take  effect,  in  certain 
cases,  mstead  of  the  date  of  the  act  of 
bankruptcy.  But  supposing  the  notice,  on 
the  22nd  o£  March,  bad,  still  notice  was 
not  'necessary,  and  afler  so  long  a  period 
as  seven  years,  the  bankrupt  was  not  to 
be  considered  as  the  reputed  owner,  or 
as  having  the  policies  in  his  order  and  dis- 
position. The  company  would  not  have 
paid  the  amount  without  the  production 
of  the  policies. 

Mr,  Stinton,  contrl,  for  the  assignees, 
cited — 

Williams  v.    Tharp^  %  Sim.    263,  and 

the     Vice    Chancellor's     judgment 

there,    commenting    on  Ex   parte 

Monro,  Buck.  300. 
Ex  parte  Usbome,  1  Glyn  &  Jam.  358. 
Ex  parte  the  Vauxhall  Bridge  Company y 

1  Glyn  &  Jam.  101. 
Ex  parte  Cohill,  Mont.  110. 

Mr.  Swanstottf  in  reply,  cited  Gibson  v. 
Overbury  (1). 

July  80. — Sir  J.  Cross. — The  petition  in 
this  case  prays  for  the  usual  order  to  have 
two  policies  sold,  the  proceeds  to  be  ap- 
(1)  Post,  Ezch.  p.  1 19. 


plied  in  payment  of  the  testator's  debt,  and 
liberty  to  prove  for  any  deficiency.  The 
testator  and  th6  petitioners  have  had  the 
possession  of  the  policies  for  the  last  seven 
years ;  but  it  was  contended  on  the  part 
of  the  assignees,  that,  unless  notice  of 
the  transfer  and  assignment  was  shewn  to 
have  been  given  to  the  company,  the  poln 
cies  must  be  presumed  to  be  in  the  order 
find  disposition  of  the  bankrupt,  with  the 
consent  of  the  true  owner ;  and  that  the 
bankrupt  was  the  reputed  owner  of  the 
policies.  It  appears  to  me  too  strong  a 
proposition  to  contend  for,  that,  because 
the  holders  of  these  policies  have  not 
proved  that  they  gave  notice  to  the  com- 
pany, the  Court  is  bound  to  conclude  that 
they  lefl  the  property  in  the  hands  of  the 
bankrupt,  to  be  dealt  with  by  him  in  such 
manner  as  he  might  please,  and  also  that 
he  was  the  reputed  owner.  I  cannot  come 
to  this  conclusion  merely  from  the  want  of 
notice,  it  being  clear  that  the  policy  holders 
have  had  possession  of  them  for  the  last 
seven  years.  It  was  urged,  that  the  bank- 
rupt had  the  power  of  parting  with  the 
olicies  to  some  one  else,  that  is,  that  he 
ad  the  power  to  commit  a  fraud.  Under 
these  circumstances,  though  the  petitioners 
cannot  prove  that  they  gave  notice  of  the 
assignment  of  the  policies,  I  cannot  come 
to  the  conclusion  that  the  property  was 
lefl  in  the  order  and  disposition  of  the 
bankrupt,  or  that  he  was  the  reputed  owner 
thercfbf.  I  am  aware  that  this  opinion  is 
at  variance  with  some  of  the  authorities;  but 
it  has  been  agreed  on  all  hands,  that  the 
question,  whether  or  not  a  bankrupt  was 
the  reputed  owner  of  property,  is  always  a 
pure  question  of  fact ;  and  upon  the  evi- 
dence here,  I  cannot  decide  that  he  was  the 
reputed  owner  of  these  policies.  Under 
these  circumstances,  I  think  the  petitioners 
are  entitled  to  prove  their  debt,  and  to  have 
the  policies  sold ;  but,  as  this  question  is 
of  very  frequent  occurrence,  I  should  wish 
it  to  be  decided  upon  a  special  case. 

Ordered  as  prayed. 


I 


In  the  course  of  this  year,  His  Honour  Sir  Gborob  Rose  was  appointed  to  the  office  of  a 
Master  in  Chancery,  and  subsequently  to  such  appointment  did  not  sit  as  a  Judge  in  the  Court 
of  Review. 
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CHANCERY  and  EXCHEQUER  IN  EQUITY. 


Jeeottttt — Covenant  by  A^  on  the  mftrriage  of  his 
daughter,  with  trustees,  to  pay  2,0001.  on  trusts  of 
settlement  Bill  on  death  of  A,  by  two  trustees,  for 
account  and  payment,  against  his  executrix,  and 
against  B,  the  remaining  trustee  claiming  to  have 
mortgage  over  the  whole  estate  of  A,  impeaching 
the  mortgage,  and  praying  inquiry  as  to  that,  in  case 
executrix  should  deny  assets,  not  demurrable  by  B 
'  for  multifariousness,  and  want  of  title  in  plaintiflb 
to  sue,  Bx.  Eq.  78 

—  See  Injunction. 

Accounts — Where  compoimd  interest  to  be  charged, 
Ch.  12 

^^—  How  to  be  set  out,  by  defendants  standing  in  the 
situation  of  representatives  of  a  deceased  accounting 
party,  Ch.  145 

Aaminitlratlon — Bill  for  administration  of  real  and 
personal  estates  of  deceased  partners,  sustainable  by 
joint  creditor,  in  one  suit,  against  Uieir  representa- 
tives  and  the  sundving  partners.  Heir-at-law  a 
necessary  party  to  suit  for  administering  assets  of 
deceased  debtor  under  47  Geo.  S.  at.  2.  c.  74,  or 
S  &  4  WilL  4.  c.  104.  (Weeks  v.  Evans  overruled,) 
Ch.  190 

Costa  of  administration  suit,  Ch.  197 

See  Executor. 

Administrator — Answer  and  inventory  of,  where  an 
acknowledgment  of  a  debt,  so  as  to  take  it  out  of 
the  Statute  of  Limitations,  Ch.  192 

Advaneement,    See  Will. 

Affidarit—Bm  of  interpleader  and  affidavit  Uken  off 
the  file,  where  plaintiff,  being  a  marksman,  signed 
the  affidavit,  having  his  hand  guided,  Ch.  145 

—  See  Imunction. 

./(^</m;i/s— General  rule  as  to  allowance  of  costs  of, 
Ch.  115 

Age —Legacy  directed  to  be  paid  when  legatee  attains 
her  twent y-fifth  year,  payable  immediately  after  she 
has  completed  her  twenty-fourth  year,  Ex.  £q.  5 

Agreement.    See  Contract 

New  Serie;,  X.—Imdex,  E^u.  4*  Bankr. 


Amended  Bill,    See  Amendment 
Amendment — of  specification  of  patent,  Ch.  86 
Motion  of  course,  that  bill  be  dismissed,  not  re- 
quiring notice,  where  plaintiff  has  liberty  to  amend 
bill ;  and  in  default  ot  amendment  within  a  certain 
time,  that  bill  shall  stand  dismissed  with  costs, 
Ch.  160 
.—  Six  weeks,  within  whkh  bill  may  be  amended 
under  13th  Order  of  1831,  to  be  counted  from  the 
time  at  which  the  hut  answer  put  in  to  original  bill 
was  to  be  deemed  sufficient,  where  b^  has  been 
amended,  and  defendants  to  amended  bill  have  not 
answered,  Ch.  233 
— —  Course  of  proceeding  if  defendant  does  not  put 
in  his  answer,  or  obtain  an  order  for  further  time  to 
answer,  seven  weeks  after  filing  amended  bill ;  and 
as  to  payment  of  costs  of  motion  for  putting  in 
answer  after  replication,  Ch.  346 
— — -  Terms  imposed  on  plaintiff  in  contempt  for  pre- 
vious costs,  on  obtaining  order  to  amend  after  repli- 
cation, by  adding  a  party  whom  he  knew  to  be  a 
necessigry  party  two  years  before  application,  Ex. 
Eq.  2 
Annuity — Purchase  of,  by  party  standing  in  fiduciary 
character,  set  aside,  Ch.  129 

—  Mode  of  raising  arrears  of  annuity  charged  by 
will  on  real  estate,  Ch.  185 

' Arrears  of,  with  interest,  in  suit  on  annuity  bond, 

from  the  respective  times  at  which  it  became  due, 
but  not  beyond  the  penalty  of  the  bond,  Ch.  219 

—  See  Lmcj, 

Answer — **  The  answer  of  A  to  the  original  bill  of  B, 
since  deceased,"  enUtied  irregularly,  and  taken  off 
the  file,  Ch.  222 

Impertinence  ftrom  unnecessary  proUxity,  Ch. 

282 

See  Orders,  26  Aug.  1841,  Ch.  411 

Appeal — Where  trustees,  not  parties  to  charity  infor- 
mation, not  allowed  to  be  heard  on  appeal,  though 
they  have  presented  and  been  heard  oo  theb  peti- 
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tion  in  the  court  belovr,  and  attended  proceedings 
before  the  Master,  Ch.201 
Appeal — to    Lord    Chfinrellor,    from    interlocutory 
order,  on  petition  in  court  below,  not  an  appeal 
within  Order  42  of  1828,  Ch.  375 

See  Diicovcry. 

Arrest — Construction  of  act  for  abolition  of,  as  to 
charging  judgment  debt  on  funds  in  court,  and  stop- 
orders,  Ch.  21 

Master  of  the  Rolls  no  jurisdiction  over  Master 

of  the  Court  of  Common  Pleas,  to  order  him  to  va- 
cate memorandum  or  minute  of  order  directing 
payment  by  defendant  of  sum  of  money  into  court, 
which  memorandum  or  minute  lias  been  entered  pur- 
suant to  the  provisions  of  1  &  2  Vict.  c.  1 10,  and  aher- 
wards  the  person  of  the  defendant  had  been  attached 
upon  process  of  contempt,  for  non-obedience  to  the 
order.  Semble^  no  such  order  to  vacate  necessary,  if 
Court  had  jurisdiction  in  the  case.  As  to  exercise 
of  jurisdiction  of  Court  in  such  a  case,  so  as  not  to 
leave  the  defendant  in  custody,  where  he  offers 
proper  terms,  Ch.  97 

Assignment.    See  Assurance. 

Assurance — Notice  to  society  of  assignment  of  a  life  po- 
licy not  necessary  to  complete  title  of  assignee,  where 
assurers  and  assured  partners,  Ch.  307 

Attachment — Writ  of,  returnable  immediately,  means 
immediately  af^er  the  caption  ;  and  execution  is  not 
limited  to  any  particular  lime ;  but,  sembUf  must  be 
within  a  reasonable  time.  Attachment  issued  bt- fore 
abatement  of  original  cause,  revived  by  order  to 
revive  the  suit,  Ex.  Eq.  56 

Attorney  General — Necessity  of  certificate  of,  to  peti- 
tions under  52  Geo.  3.  c.  101,  Ch.  172 

— < —  not  allowed  to  appear,  except  in  support  of  charity 
information,  where  there  is  a  relator,  Ch.  201 

Attornment.    See  Interpleader. 

Banker.    See  Bankrupt. 

Banking.  Company— B\\\  by  two  shareholders,  (who 

•  had  paid  lip  their  calls,)  onbehalf  of  themselves  and 
all  the  other  sharehelders  except  the  defendants, 
affainst  several  directors,  trustees,  registered  officer 
of  the  company,  and  such  of  the  shareholders  as  had 
not  paid  their  calls,  and  praying  the  assistance  of 
the  Court  to  relieve  them  from  difficulty  that  had 
arisen,  by  causing  the  assets  of  the  company  to  be 
realized,  and  the  debts  to  be  paid,  and  that  for  such 
purpose  a  receiver  miffht  be  appointed  .and  autho- 
rised to  sue  for  the  calls  remaining  unpaid,  and  for 
the^  debts  due  to  the  company,  in  the  name  of  the 
registered  officer,  not  demurrable  for  want  of  eauity 
and  want  of  parties,  where  joint-stock  banking 
company  established  under  7  Geo.  4.  c.  46,  stopped 
payment,  being  very  largely  in  debt  at  the  time: 
the  business  became  wholly  suspended,  but  not  dis- 
solved ;  and  there  were  considerable  assets  in  the 
hands  of  tlie  directors  (who  had  all  become  bank- 
rupt except  one)  and  trustees  of  the  company,  though 
not  equal  to  the  debts ;  and  the  directors  who  had 
become  bankrupt,  had,  according  to  the  rules  of  the 
company,  become  Incapable  of  acting,  and  the  trus- 
tees nad  refused  further  to  act  in  the  affiurs  of  the 
company,  Ch.  137 

Bankrupt — Right  of  plaintiffs  to  setoff  debt  due  from 
them  to  A  against  balance  due  from  A  to  banking 
firm,  where  A  had  executed  a  mortgage  to  bankers, 
M  and  B,  to  secure  any  balance  that  might  become 
due  on  his  banking  account,  either  to  them  or  per- 
sons who  should  constitute  the  banking  firm,  and 
A  became  indebted  on  his  account  to  M  and  B, 
|ind  after  the  death  of  B,  to  M  and  D,  and  after- 
wards, when  the  balance  was  against  him,  the  bank- 
ing business,  and  all  debts  and  securities  were  as- 
signed to  the  plaintiffj,  who  subsequently  became 
indebted  for  work  and  labour  to  A,  Ch.  113 


Bankrupt — Purchaser  of  shares  of  mine  from  assignee 
of  bankrupt,  the  assignee  having  become  a  subscril>er 
in  the  name  of"  himself  and  friends,"  on  sale  of  the 
mine  to  new  adventurers,  a  trustee  of  the  sharesand 
subsequent  profits  for  the  benefit  of  the  bankrupt's 
creditors,  Ch.  249 

—  Obligee  of  joint  bond  of  bankrupt  proving  against 
his  estate  for  principal  and  interest,  where  estate 
yields  a  surplus,  entitled  to  apply  dividends  received 
from  time  to  time  in  discharge  of  interest  then  due, 
and  the  surplus  in  discharge,  pro  ratd,  of  the  prin- 
cipal ;  and  his  remedy  against  the  co-obliger  not 
affected  by  such  payments.  Official  and  general  as- 
signees ought  not  to  sever  and  appear  separately  at 
the  hearing,  Ch.  356 

Assignment  by  trader,  indebted  to  estate  of  tes- 
tator, in  May  1831,  to  residuary  legatee  of  a  share  in 
a  manufacturing  conc^n,  in  consideration  of  a  sum 
of  money  paid  to  the  trader,_and  the  securities  for 
his  debt  being  given  up.  Manufacturing  business 
carried  on  in  the  name  of  the  trader,  until  the  2nd 
of  January  1832.  26th  of  January,  fiat  in  bank- 
ruptcy issued  on  a  debt  prior  to  the  assignment : — 
Share  in  the  manu&cturing  concern  held  not  in  the 
order  and  disposition  of  the  bankrupt.  Assignmoit 
of  house  and  furniture,  in  July  1831,  to  the  trustee* 
of  son's  marriage  settlement,  as  a  further  aecaritj 
for  the  payment  of  a  sum  of  money  secured  to  them 
upon  the  bond  of  the  trader,  not  an  act  of  bank- 

•ruptcy,  Ch.  385 

See  Injunction.    Legacy. 

Baron  and  Feme — Mortgage  money  sufficiently  re- 
duced into  husband's  possession,  where  wife  before 
marriage  entitled  to  sum  secured  by  mortgages,  the 
le^al  estate  in  the  premises  in  one  of  the  mortgages 
being  vested  in  her,  and  in  the  other  in  a  trustee, 
and  the  husband,  in  consequence  of  the  mortgagor's 
being  unable  to  pay  off  the  mortgages,  has  procured 
another  person  to  do  so,  on  an  agreement  to  assign 
all  his  interest  in  the  premises  to  such  person, 
Ch.40 

—  Invalidity  of  marriace  celebrated  in  a  foreign 
country,  according  to  the  rites  of  the  Church  of 
England,  not  at  the  residence  of  a  British  ambassa- 
dor, or  in  a  BriUsh  factory,  or  according  to  the  lex 
loci.  Where  settlement  on  marriage  of  a  ward  of 
court  directed,  so  as  that  husband  shall  not  take  any 
interest  in  wife's  fortune,  Ch.  100 

Protection  of  wife's  separate  settled  estate,  where 

some  trustees  under  marriage  settlement  aid  her 
husband  to  disturb  her  enjoyment  thereof,  and  where 
she  has  revoked  an  authority  to  the  trustees  to  pay 
the  rents  to  her  husband,  Ch.  116 

—  Right  of  married  woman  living  separate  from 
her  husband,  to  a  settlement,  where  she  is  entitled 
to  a  chose  in  action,  consisting  of  a  principal  sum, 
and  not  being  in  the  shape  of  income,  Ch.  199 

—  Process  against  a  married  woman  as  %femt  so<r, 
where  she  sues  as  plaintiff  by  her  next  friend, 
Ch.  208 

—  Where  feme  eoeert  stated  to  be  a  partner,  a  ne- 
cessary party  to  bill  respecting  the  partnership,  Ex. 
Eq.  24 

—  See  Legacy.    Trust. 

Bill — not  dismissed  where  replication  filed,  bnt  snb- 
pcena  to  rejoin,  or  order  for  commission  to  examine 
witnesses,  not  served  until  three  weeks  after  date 
of  replication ;  temble,  defendant  should  discharge 
order  for  issuing  commission  to  examine  witnesses, 
Ch.  261 

See  Orders,  26  Aug.  1841,  Ch.  411 

Bill  of  Revivor.    See  Pleading. 

Bill  pro  Confetto.    See  Contempt. 

Bona — Admission  of  destruction  of,  by  one  of  two 
obligort,  where  sufficient  to  support  decree  for  pay- 
«ient  Against  botli.    As  to  decreeing  payment  of 
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arrears  with   interest   lo   suit  on  annuity  bond, 
Ch.  219 
B^nd — Application  of  dividends  received  by  obligee 
from  estate  of  banlcrupt  joint  oblif^r,  and  remedy 
and  amoant  of  claim  against  co-obligor,  Ch.  356 

—  See  Principal  and  Surety. 

CaM§ — Where  court  of  equity  will  send  a  special  case 
for  the  opinion  of  a  court  of  law,  Ch.  38 

Charity — Order'  confirming  Master's  report  as  to 
scheme,  on  petition  presented  under  52  Geo.  3.  c.  101, 
no  answer  to  information  by  Attorney  General, 
complaining  of  scheme  adopted  on  report  obtained 
under  that  act  in  his  absence.  Necessity  of  Attorney 
General  being  a  party  to  inouiries  directed  under 
that  act.  Principle  on  whicn  the  Court  acts,  and 
course  pursued,  where  new  interests  have  been  cre- 
ated, and  much  money  has  been  expended  under 
scheme  adopted  by  the  Court,  where  no  one  has 
attended  on  behalf  of  the  Attorney  General  before 
the  Master:  PresumpUon  as  to  faithful  discharge 
of  duties  of  parties  assigned  to  settle  receiver's  ac- 
count<,  where  no  allegation  or  procf  of  neglect  or 
error.  Where  masters  of  chsrity  school  not  per- 
mitted  to  take  boarders,  and  where  the  Court  will 
disapprove  of  a  scheme  sanctioning  their  doing  so. 
Proper  object  to  provide  means  of  gratuitous  in- 
atruction  in  all  branches  of  lemming  and  information 
likely  to  be  beneficial  to  scholars,  and  children 
under  six  years  of  age.  if  capable  of  receiving  in- 
struction, not  to  be  excluded,  where  foundation  or- 
dinance *'  to  instruct  and  teach  all  boys  and  very 
young  children,  that  should  come  to  learn  their  A, 
fi,  C,  primer  and  sorts  till  they  be  in  grammar," 
Ch.  58 

What  an  admission  of  assets,  to  render  executor 

of  executor  liable  to  purchase  stock  to  produce  an 
annual  sum  to  be  paid  to  the  poor  of  a  parish,  Ch.  90 

General  demurrer  allowed  lo  information  and 

bill  by  Attorney  General  on  behalf  of  charity  on 
relation  of  persons  also  plaintifiR},  as  no  title  stated 
to  individual  relief,  though  title  to  relief  shewn  so 
far  as  sought,  for  the  benefit  of  the  charity.  Amend- 
ment generally,  but  not  to  remove  plainiiffi  from 
continuing  as  relators,  Ch.  110 

Reference  to  Master  to  approve  of  such  sale  or 

mortgage  of  charity  estate,  as  might  be  necessary 
to  pay  costs  ordered  to  be  paid  out  of  the  estate 
Ch.  162 

Discretion  of  the  Court  to  decline  making  order 

on  petition,  under  52  Geo.  3.  c.  101,  and  to  require 
Dirties  to  proceed  by  information.  Reference  to  the 
Master  under  52  Geo.  3.  c.  101,  to  approve  of  a 
scheme  (at  application  and  administration  of  surplus 
income,  ought  not  to  be  made  pending  questions 
respecting  the  administration  of  the  charity ;  but  if 
made  ex  parley  and  the  whole  subject  so  referred  is 
left  to  the  exclusive  management  of  the  petitioners 
(the  trustees),  whose  administration  of  the  funds  is 
complained  of,  and  right  to  be  trustees  disputed,  the 
question  of  costs  of  other  petitioners  under  the  act 
raising  the  points  in  difference,  will  be  reserved 
until  tne  deayion  of  the  Court,  upon  an  information 
filed  for  the  administration  of  the  surplus  fund. 
Necessity  of  certificate  of  Attorney  General  to  all 

{>ctiiions  under  52  Geo.  3.  c.  101,  except  such  as  re- 
ate  to  matters  growing  oat  of,  or  have  reference  to 
what  the  Court  has  before  done  on  a  petition  pro- 
perly certified.  (The  Attorney  General  v.  the  Earl 
of  Stamford  recognized  «od  confirmed.)  Ch.  172 

—  Construction  of  a  will  as  to  the  application  of  a 
fund,  where  direct  objects  of  a  charitable  bequest 
&il;  and  when  the  doctrine  of  ey-pres  may  be 
adopted.  As  to  right  of  Attorney  General  to  appear, 
wliere  tliere  is  a  relator,  except  in  support  of  charily 
information,  Ch.  201 


Charity—Ordtr,  without  reference  to  the  Master,  to 
increase  allowance  of  Craven  scholars,  from  SO/,  to 
75/.  per  annum,  on  certificate  by  trustees  of  appro- 
val of  such  application  of  surplus  income,  Ch-  3ol 

■  Petition  presented  under  2  Will.  4.  c.  57,  and 
praying  for  a  reference  for  the  appointment  of  new 
trustees,  and  for  the  approval  of  a  scheme,  and  for 
an  inquiry  as  to  the  charity  property,  and  in  whom 
the  legal  estate  was  vested,  neea  not  be  intituled  in 
Sir  Samuel  Romilly's  Act  (52  Geo.  3.  c.  101), 
Ch.  368 

What  costs  are  usually  allowed  to  successful  re- 
lator ;  where  he  will  be  entitled  to  costs,  charges  and 
expenses  incidental  and  preparatory  to  the  infor- 
mation; and  on  what  fund  such  costs  are  to  be 
charged,  Ch.  373 

Company — Liability  of  directors  who  have  subscribed 
for  shares  in  trust  for  the  company,  for  the  purpose 
of  procuring  act  of  parliament,  and  after  the  act  has 
been  obtained  have  transferred  them  to  the  secre- 
tary, to  be  held  by  him  at  the  disposal  of  the  bo.-ird ; 
and  duty  as  to  making  calls  in  respect  of  all  such 
shares  equally  with  the  calls  on  registered  shares, 
Ch.73 

-  See  Banking  Company. 
Compensation.    See  Devise. 

Contempt — Right  of  prisoner  in  custody  for,  fi>r  want 
of  appearance.to  discharge  at  the  expiration  of  thirty- 
five  oays  of  rule  13,  1  Will.  4,  where  plaintiff  has 
not  entered  an  appearance  within  that  lime,  Ch. 
326 

Rule  2  of  1  Will.  4.  c.  36,  not  applicable  to  pro- 
ceedings in  Exchequer.  Whether  defendant  brought 
up  under  rule  6,  is  to  be  examined  by  the  plaintift*, 
or  must  plead  his  excuse  ?  Ex.  Eq.  1 

See  Arrest    Exceptions. 

Contingent  Remainder.    See  Power. 

Con/rac/— Plea  to  bill  to  carry  into  effect  a  contract 
made  in  a  foreign  country,  and  to  take  an  account 
on  the  fooling  thereof,  that  by  the  law  of  that  coun- 
try the  contract  was  illegal  and  void,  and  would 
subject  the  parties  to  a  criminal  prosecution,  a  good 
plea  in  bar  to  the  relief  sought,  and  not  double,  on 
the  ground  that  some  of  its  averments  went  only  to 
'  a  discovery,  Ch.  47 

Agreement  by  owner  of  leasehold  estate,  on 

persuasion  of  conveyancer  that  other  parties  were 
entitled,  tliat  the  estate  should  be  sold,  that  all  par- 
ties should  share  in  the  purchase-money,  and  that 
conveyancer  should  receive  40/.,  ordered  to  be  deli- 
vered up  to  be  cancelled,  with  costs  as  against  the 
conveyanc€;,r,  Ch.  84 

^—  W  here  bill  for  specific  performance,  and  action 
for  damages,  sustainable  at  the  same  time,  Ch.  251 

Where  vendor  no  right  to  rescind,  Ex.  Eq.  46 

Convertion,    See  WilL 

Conveyancer.    See  Contract 

Copyhold — Court  of  equity  no  jurisdiction  to  decree 
partition  of  copyhold  lands,  Ch.  35 

Lord  not  compellable  to  renew  for  life  or  lives 

without  remuneration,  nor  without  proof  of  custom 
to  reuew  for  life  or  lives,  on  payment  of  fine  certain, 
on  bill  by  A  and  B,  assignees  from  M,  by  way  of 
mortgage,  where  L,  the  surviving  life  of  copyhold 
property  in  a  manor,  in  which  copyholds  are  held 
for  lives  only,  renewable  on  payment  of  a  fine  to  be 
agreed  on  between  lord  and  tenant,  surrenders  *'  to 
the  intent  and  purpose  that  the  lord  of  the  manor 
may  re-grant  the  same  lo  J.  M.  or  such  other  .person 
or  persons,  and  for  such  life  or  lives,  estate  or  in- 
terest, as  shall  be  agreed  on  between  lord  and  J.  M," 
but  J.  M.  is  never  admitted,  and  the  lord  takes  pos- 
session af^er  the  death  of  L.  J.  M.  a  proper  party 
to  bill  by  assignees  to  compel  grant ;  but  bill  dis- 
missed, without  costs,  on  account  of  laches  of  lord  in 
presenting  petition  of  appeal,  Ch.  289 
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CopjfAoltf— Af  to  Injunction  to  restrain  working  mioei 
so  S8  to  iniure  copyholdera'  houses,  Ch.  398 

Copyright — ^Where  the  Court  will  not  restrain  an  ad- 
vertisement of  statement,  that  an  edition  of  a  woric 
to  be  published  by  defendants,  would  contain  the 
whole  of  the  commentaries  or  observations  as  writ- 
ten by  the  author,  or  bequeathed  by  him,  or  the 
whole  of  his  last  corrections  or  improvements  and 
additions,  where  additional  copyrignt  of  commen- 
tary, and  author's  revisions  and  additions  made 
thereto,  sold  to  plsdntiflT,  and  copyright  of  early  edi- 
tion has  expired ;  and  distinction  between  injunc- 
tion to  prevent  publication  of  libel  on  work,  and  to 
protect  copyright^  Ch.  275 

Whether  party  who  has  parol  assignment  of  a 

work,  but  no  legal  title,  and  has  permitted  importa- 
tion in  the  trade  for  six  years,  can,  by  obtaining  the 
l^al  title  afterwards,  acquire  the  right  of  excluding 
others  from  the  privilege  of  publication?  Copyright 
communicable  by  a  foreigner  to  a  subject  of  tnis 
country,  for  the  time  limited  by  8  Ann.  c.  19.  Sem- 
bU,  legal  title  in  plaintiff  not  absolutely  necessary 
for  an  ii\junction,  Ex.  Eq.  50 

Corporation — Rule  as  to  making  oflScer  of  corporation 
a  defendant,  applicable  to  bill  for  relief  as  well  aa 
discovery,  and  also  to  making  several  officers  de- 
fendantiu  Conmion  injunctron  obtained  against 
corporation  dissolved  on  coming  in  of  their  answer, 
though  officers  made  defendants  to  obtain  discovery 
on  oath  have  not  answered,  Ch.  30 

not  divested  of  interest  in  trust  property,  by  re- 
solution of  SOth  of  May  1835,  after  leave  given  to 
bring  in  Municipal  Corporation  Act,  that  stock  and 
turnpike  bonds  should  be  transferred  to  certain 
persons,  **  so  as  to  vest  in  them,  and  to  divest  the 
corporation  of  all  power  and  controul  over  the  same," 
deed  of  transfer  executed  bv  corporation  on  the 
nme  day,  and  deeds  executed  in  November  by  par- 
ties to  whom  the  transfer  was  made,  declaring  the 
purposesLto  which  the  stock  and  funds  were  to  be 
applied,  which  were  for  the  benefit  of  charitable 
institutions  and  endowment  of  churches  in  the  bo- 
rough. Corporation  entitled  to  relief  against  acts 
done  by  offlcen  amounting  to  breaches  of  trust ; 
and  against  some  of  the  members  who  have  ioined 
in  committing  a  breach  of  trusti  without  bringing  all 
before  the  Court,  Ch.  53 

CoMli— of  persons  establishing  their  claim  as  some  of 
the  next-of-kin,  though  not  parties  to  the  cause,  the 
same  as  successful  claimanU  who  are  parties ;  but 
auch  cosU  do  not  include  the  cosU  of  esUblishing 
their  claims  before  the  Master,  Ch.  2 

— -  of  aeparate  motions  for  production  of  documents 
and  payment  of  money  into  court,  where  ordered  to 
be  paid  by  plaintiff,  Ch.  30 

Extra  costs  to  be  home  by  B,  where  A,  having 

received  notice  of  motion  to  dismiss,  filed  replication, 
and  tendered  20f.  costs  to  B,  who  requested  time, 
and,  upon  the  whole  of  the  day  being  given  him  to 
answer,  gave  no  answer  till  the  following  day, 
which  was  motion  day,  and  A  delivered  his  brief 
on  the  motion  after  eight  on  the  preceding  evening, 
Ch.  69 

— —  of  affidavits  filed  in  support  of  or  oppodtton  to 
petition  allowed,  whether  read  or  not  at  the  hearing, 
unless  special  directions  with  reference  to  such  oosU 
given,  Ch.  115 

Interest  on,  not  chargeable,  where  ordered  to  be 

paid  out  of  an  estate.  Reference  to  Master  to  ap- 
prove sale  or  mortgage  of  charity  estate,  for  the  pur- 
pose of  raising  a  sum  for  cosu  directed  to  be  paid 
out  of  the  estate,  Ch.  162 

— --  of  proceedings  to  procure  representation  on  bill 
for  foredosura  of  leaseholds,  against  representative 


of  mort^ 
—  Defen 


gago 
endai 


or,  Ch.  163 
nt  ordered  by  decree  to  pay  coats  as 


between  partv  and  party,  not  liable  to  par  citrB 
costs  incurred  by  relator  being  obliged  to  take  new 
office  copiea,  in  consequence  of  original  papen  being 
destroyed  by  fire  in  bu  solicitor's  office,  (5h.  177 

CosU — Who  entitled  to  costs  in  legatees'  suit  bj  adult, 
and  infant  plaintiff  bv  next  friend,  where,  after  de- 
cree and  payment  of  money  into  court,  next  friend 
dies,  no  other  next  friend  is  appointed,  adult  pUin- 
tiff  does  not  prosecute  the  suit,  and  the  defondaat, 
the  executor,  files  a  supplemental  bill,  and  brings  on 
the  cause  for  further  directions,  Ch.  197     - 

— -~  of  motion  to  discharge  prior  order  included, 
where  notice  of  motion  to  dischaige  order  with 
and  order  is  obtained  accordingly,  Ch.  218 

— —  Refusal  of,  on  notice  of  motion  entitled  In  ai 
"  by  bill  of  revivor,"  and  bill  was  property  of 
vivor  and  supplement,  Ch.  222 

— —  Question  aa  to  irregularity  of  order  for  taxation 
of  bill  of,  where  petition  for,  entitled  in  a  canae  not 
in  existence,  is  amended  after  hearing  is  adjourned 
for  that  purpose,  without  affixing  a  new  fiat,  Ch.230 

of  impertinent  and  scandalous  affidavits  payable 

by  pauper,  Ch.  232 

—  of  suit  to  administer  estate,  out  of  what  funda  to 
be  paid,  Ch.  241 

-*—  Jurisdiction Df  Chancellor  with  respect  to  costaof 
petition  that  patent  may  be  sealed,  Ch.  248 

Where  mil  dismissed  without,  on  account  of 

laches  in  presenting  petition  of  appeal,  Ch.  289 

—  of  motion  in  court  below,  where  injunction  is 
granted,  costs  in  the  cause,  where  uncertain  bow 
tne  foots  of  the  case  will  ultimately  turn  ovt, 
Ch.  317 

—  of  application  for  re-convejrance,  Ch.  340 
of  motion   to  put  in  answer  after  replication, 

Ch.346 
•^—  Where  trustees,  defending  separately,  entitled  to 

two  sets  of,  Ch.  363 
^—  Amount  of  relator's  costs  on  charity  infomatioo, 

and  out  of  what  fund  payable,  Ch.  373 
— —  of  application  to  amend  by  adding  pajty,  where 

made  a  condition  precedent    to  obtaining  order, 

£x.  Eq.  2 

—  See  Demurrer.  Mortgage.  Savings  Bank.  Trust 
Creditors*  Suit — Admission  of  debt  by  answer  of  one 

of  two  executors,  aauffident  foundation  for  decree 
in.  Ch.  356 

•~—  Where  creditor,  who  has  obtained  judgment 
against  debtor's  executor,  on  a  bill'  for  payment  out 
of  the  real  estate,  will  not  have  lesve  at  the  hearing 
to  exhibit  interrogatories  to  prove  the  debt  i^unst 
the  devisees  i  and  as  to  the  aismissal  of  the  bill  as 
against  the  devisees  not  being  preiodidal  to  the 
filing  of  another  bill  against  them,  Ch.  384 

See  Orders,  26  Aug.  1841,  Ch.  411 

—  See  Administration. 

Debtor  and  Creditor — Court  of  equity  no  power  under 
1  &  2  Vict.  c.  110,  to  make  order  of  charge  upon 
funds  or  interest  in,  belonging  to  a  Judgment  credi- 
tor. Funds  standing  in  the  name  of  the  Accountant 
General,  as  well  as  of  private  trustee,  chargeable 
under  the  act.  Judgment  creditor,  whose  ifobt  is 
charged  upon  fund  in  court,  may  obtain  stop-order 
before  eipiration  of  six  months  ftom  order  of  charge. 
Such  order  not  void,  though  extending  to  whole  of 
fund  in  which  debtor  has  only  a  partial  interest,  but 
limited  to  operate  upon  that  only.  Stop  order  on 
fund  in  court  must  be  taken  subject  to,  and  after 
satisfaction  of,  prior  claims,  or  all  prior  claimants 
must  have  notice  of  the  petition,  Ch.  21 

— —  Where  composition  void,  bv  reason  of  fraudulent 
representations  of  party  agreeing  to  advance  a  sum 
for  payment  of  the  composition,  and  to  fiirnish 
debtor  with  ca|^tal  to  carry  on  his  business,  and  the 
receiving  of  securities  from  debtor*!  firicods,  and 
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•gredog  wHh  debtor  to  dedoet  a  part  of  the  advance 
in  respect  of  a  demand  not  made  known  to  the  cre- 
ditor*, Ex.  Eq.27 

Dfcrrtf—Conttruction  oC  as  to  charging  defendant  with 
compound  interest,  Ch.  12 

Demurrer — Allowance  of,  without  costs,  where  causes 
assigned  on  record  disallowed,  but  causes  assigned 
ore  tenut  allowed,  Ch.  14 

—  Effect  of  allowing  demurrer,  and  giving  plaintiff 
libert]r  to  amend  by  the  ssme  order,  as  to  defendant's 
right  to  dismiss  bill  for  want  of  prosecution,  if  plain- 
tiff do  not  amend,  Ch.  68 

Notliing  admitted  by,  but  what  is  properly 

pleaded,  Ex.  Eq.  38 

— —  See  Account    Discovery. 

Devise — A,  seised  of  fee  simple  in  Jamaica,  subject 
to  mortga^  in  favour  of  B,  devised  the  same  to  C 
for  life,  with  remainder  to  his  first  and  other  sons, 
in  tail  male,  with  remainder,  in  default  of  such  issue, 
to  the  right  heirs  of  A,  and  then  gave  a  legacy  of 
5,0001.  to  L,  on  the  last  contingency  nappening,  pay- 
able out  of  the  same  estate.  A,  by  the  same  will, 
created  other  charges  on  the  estate,  and  also  em- 
powered C  to  charge  the  estate  with  certain  portions 
for  his  daughters.  C  devised  the  estate  to  his  daugh- 
ters for  successive  estates  for  life,  with  remainders 
to  their  first  and  other  sons  in  tail,  subject  to  the 
mortgage  to  B,  who  was  in  possession  of  the  estate, 
and  to  other  charges  after  a  prior  life  estate  to  hb 
wife.  The  personal  representatives  of  L  did  not  dis- 
pute that  B  was  entitled  to  possession  of  tne  estate, 
if  anything  remained  due  to  him  on  his  mortgage, 
and  admitted  that  C  had,  out  of  the  income  of  the 
estate,  paid  off  part  of  the  mortgage  and  of  the 
charges  created  by  the  will  of  A,  and  had  taken  as- 
signments of  some  of  such  charges  to  preserve  a 
daim  on  the  estate,  in  the  event  of  bis  havinj^  issue 
male : — Held,  that  the  tenant  for  life  was  entitled  as 
against  the  devised  estate,  to  stand  in  the  niace  of 
the  mortgagee  for  so  much  of  the  rents  ana  profits 
as  during  bis  lifetime  had  been  applied  in  reduc- 
tion of  the  principal  sum  due  on  the  mortgage  i  and 
that  tlie  personal  representatives  of  L  were  not  en- 
titled to  have  a  receiver  appointed  over  the  estate,  as 
against  B,  the  assignee  or  C,  of  the  charges  paid  off 
by  him  ;  and  having  failed  to  shew  that  there  was 
not  vested  in  B,  the  mortgagee,  a  title  to  charges  on 
the  estate  prior  to  their  claim,  and  exceeding  in 
amount  the  amount  of  compensation  money  stand- 
ing in  the  name  of  the  Accountant  General,  there 
was  no  ground  for  ordering  the  same  to  be  trans- 
ferred into  the  cause,  Ch.  83 

Real  estates  devised  to  heir-at-law  considered  as 

descended  estates,  but  not  liable  to  pay  testator's 
specialty  debts  in  exoneration  of  estates  deviled  to 
other  parties,  but  all  the  estates  to  contribute  pro 
raid,  c:h.  177 

—  Residue  of  personal  e£tate*directed  to  be  invested 
in  the  purchase  of  lands  situate  as  conveniently  as 
might  be  to  testator's  estates  in  the  parish  of  N,  such 
lands  to  be  conveyed  to  such  uses,  &c.  as  his  present 
lands  were  limited  to.  Devise  of  one  close  of  land 
at  N.  to  C.  M.  C,  in  fee,  and  limitation  of  the  rest  of 
his  estates  at  N.  to  several  nephews  successively  for 
life,  with  remainder  to  their  issue  as  purchasers,  in 
tail  male.  Testator  also  devises  an  estate  in  the 
parii>h  of  S.  K,  ten  miles  {torn  N,  to  J.  T.  C,  for  life, 
remainder  to  heirs  of  his  body ;  and  restricts  the 
tenants  for  life  from  working  lime-kilns,  and  em- 
powers them  to  jointure  their  wives  to  an  extent 
greatly  exceeding  the  annual  rents  of  the  estates  at 
S.  K,  on  which  there  are  no  lime-kilos : — Held,  that 
the  principal  estates  at  N.  constitute  the  property  to 
which  the  after-purchased  lands  were  to  be  added, 
Ch.  176 


Bfvlf^— Construction  of  will  and  codicils  upon  the  ques- 
tion, whether  devisee  takes  an  estate  for  life  or  in 
tail ;  whether  devise  is  revoked  by  codicil ;  and 
whether  arrears  of  annuity  charged  upon  lands,  shall 
be  raised  by  means  of  sale  or  mortage,  Ch.  185 

— —  Rejection  of  the  word  •*  respective**  in  devise  to 
three  trustees  and  their  respective  heirs  and  assigns, 
with  power  to  them  and  tneir  respective  heirs  and 
assigns  to  sell  and  give  receipts  for  the  purchase- 
money,  the  same  persons  '*  and  their  respective  heirs 
and  assigns"  being  appointed  executors,  the  estate 
being  charged  with  debts,  so  as  to  enable  two  sur- 
vivine  trustees  as  executors,  who  had  contracted  to 
•sell  the  estate,  to  make  a  good  title,  and  give  a  suffi- 
cient discharge  for  the  purchase-money,  Ch. 195 

-^—  of  all  testator's  property,  whatsoever  and  where- 
soever, to  his  wife,  **  for  her  sole  use  for  ever,"  does 
not  pass  a  mere  legal  or  trust  estate,  in  heredita- 
ments, in  which  the  testator  had  no  beneficial  in- 
terest, Ch.  348 

.— ^  of  ftvehold  premises  to  wife,  for  her  sole  use  and 
benefit,  and  appointment  of  wife,  if  she  remahied 
nnmarried,  **  sole  executrix  and  residuary  legatee  to 
all  other  property"  testator  might  possess  at  his  de- 
cease, passes  the  fee  simple  to  the  wife  in  the  free- 
hold premises,  Ch.  349 

.— —  As  to  passing  of  real  estates  purchased  afterdate 
of  will,  by  will  and  codicil;  and  foundation  of 
exception  to^neral  rule  that  such  estates  will  pass, 
Ex.  Eq.  5 

See  Power.    Will. 

Discovery— Ku\e  as  to  making  officers  of  corporation 
defenclants  applicable  to  bill  for  relief.  Defendant 
at  law  entitled  to,  not  only  to  support  affirmative 
case,  but  to  susUin  defence  negatively,  by  disprov- 
ing fiicts  that  plaintiff  will  be  required  to  prove  to 
maintain  his  action,  Ch.  30 

Allegation  in  the  bill  of,  in  aid  of  action  bv  de- 
visor of  lessor  of  copyholds  to  recover  arrears  of  rent, 
that  at  the  time  of  granting  the  lease  the  lessor  was 
*'  seised  or  otherwise  well  entitled,"  not  sufficiently 
•  dear  as  to  the  title  of  the  lessor,  and  demurrer  al- 
lowed, Ch.  36 

• Mode  of  setting  out  accounts  by  representatives 

of  deceased  accounting  party.  Description  of  docu- 
ments inquired  after,  wliere  numerous,  in  schedule 
to  answer,  by  general  character,  as  contained  in 
sealed  packets,  sufficient,  Ch.  145 

.— -  That  books  of  accounts  belong  to  a  partnership 
in  which  defendant  or  examinant  has  only  a  joint 
interest  with  others  not  parties,  no  ground  of  objec- 
tion to  setting  them  forth  in  answer  or  examination. 
Party  otherwise  bound  to  make  discovery,  only  pro- 
tected where  he  shews  absence  of  legal  power  or  of 
physical  ability,  Ch.  169 

— —  Plaintiff,  on  bill  for  relief  and  discovery,  not  en- 
titled to  answers  to  interrogatories,  relating  to  facts 
not  material  to  relief,  though  defendants  have  an- 
swered some  of  such  interrogatories  containing  im- 
puUtions  on  their  character.  Whether  bill  for  dis- 
covery of  further  evidence  of  matters,  to  be  adjudi- 
cated upon  by  Privy  Council,  sustainable  in  this 
court  by  pwtj  who  has  appealed,  Ch.  257 

^—  See  Pleading. 

Dismissal  of  BiU,    See  Costs. 

for  vfont  of  Prosecution,  See  Practice. 

Dissenting  Congregation— Vfhere  injunction  to  restrain 
action  of  ^ectment  by  trustees  against  minister  not 
mainUinable,  Ch.  71 

Dower— Widow  of  K.  not  entitled  to  dower  out  of 
undivided  moiety  of  freeholds  vested  in  K  as  mort- 
gagee, subject  to  equity  of  redemption  of  F,  K  also 
claiming  to  be  entitled  to  such  undivided  moiety, 
but  the  claim  being  disputed  bv  F,  and  established 
by  decree  after  K's  death,  Ch.  247 


VI 
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Dower — Title  of  widow  to  income  trisine  frooA  one- 
third  of  fund  produced  by  timber  cut  oown  l>efore 
dower  set  out,  Ch.  302 

EccUsiatticai  £ato— Certificate  of  contumacy  in  cause 
in  Arciies  Court  rightly  issued  by  and  in  the  name 
of  the  official  principal.  Competency  of  Ecclesias- 
tical Court  tu  proceed  against  absent  party  who  is 
contumacious,  by  condemninff  him  to  pavment  of 
the  sum  for  which  the  suit  is  brought ;  and  subject- 
matter  of  suit  sufficiently  shewn  to  be  within  juris- 
diction of  (hat  court,  though  sum  claimed  under  10/., 
where  certificate  states  contumacy  in  not  obeying 
lawful  commands  to  pay  21.  5a.,  rated  and  assessed 
upon  the  party,  and  1251.  3«.  cosu,  pursuant  to  mo- 
nition duly  issued,  and  by  not  paying  those  sums  in 
a  certain  cause  or  business  of  subtraction  of  church- 
rate,  the  proceedinga  wherein  were  carried  on  in 
pain  of  his  contumacy.  Statement  that  writ  was 
"*'  delivered  of  record  to  sheriff  of  Leicestershire, 
before  the  Queen  herself  at  Westminster,"  suffident 
Decrees  of  Ecclesiastical  Court  not  interfered  with 
bv  Court  of  Chancery,  on  the  ground  of  irregularity, 
if  subject-matter  of  the  suit  within  the  juriadiction, 
Ch.  108 

Ejectmtnt — by  trustees  against  minister  of  dissenting 
congregation,  where  not  restrained  by  injunction, 
Ch.  71 

EUeiion — Where  plaintiff  not  required  to  elect  to  pro- 
ceed at  law  or  in  equity ;  and  effect  of  order  to  elect 
within  a  given  time,  as  to  staying  proceedings, 
Ch.  251 

See  Legacy. 

Elegit.    See  Mortgage. 

Equity — of  owner  of  works  occasioning  a  nuisance, 
against  party  who  has  allowed  them  to  be  erected, 
without  -notice  of  intention  to  object.  Where  lost 
b^  permitting  party  against  whom  it  exists,  to  deal 
with  property  in  ignorance  thereof,  so  as  to  raise 
another  inconsistent  interest,  Ch.  149 

—  jSee  Parties.    Pleading. 

Estate  Tail — Where  barred  in  case  of  legacy  directed 
to  be  invested  ia  land,  Ch.  341 

Evidence — Whether  parol  evidence  admissible  to  ex- 
plain intention  of  testator,  upon  the  question  whether 
gift  of  annuities  by  will  was  to  be  in  addition  to 
annuities  previously  granted,  Ch.  10 

Presumption  of  due  discharge  of  duties  of  party 

appointed  to  settle  accounts  of  receiver  of  charity, 
Ch.  58 

Effect  of  admission  of  destruction  of  bond  by 

one  of  two  joint  and  several  obligors,  in  suit  against 
both,  Ch.  219 

Parol  declarations  of  testator,  where  not  suffered 

to  countervail  directions  in  will,  Ex.  Eo.  2 

—  Judgment  In  action  on  mortgage  deed,  strong 
primdficie  evidence  of  debt  then  due,  and  not  im- 
peachable in  equity,  by  evidence  of  conversations 
and  general  admissions,  which  miglit  have  been  used 

^  as  a  defence  to  the  action  at  law,  £x.  Eq.  26 
-~—  Entries  in  steward's  book  in  his  favour,  not  re- 
ferring to,  or  necessary  to  explain  entriea  against 
him,  not  evidence  of  such  facts ;  even  though,  at 
the  end  of  the  account,  a  balance  is  struck  of  all  the 
items,  which  balance  is  against  the  steward,  Ex. 
Eq.  57 
Examination.    See  Witnesa. 

Exceptions — Master  empowered  to  make  several  en- 
largements for  making  his  report  upon,  and  none 
but  the  first  required,  under  12th  Order  of.  1831,  to 
be  within  fourteen  days  from  date  of  order  of  refer- 
ence, Ch.  7 

^  Time  for  excepting  to  answer,  where  defendant 
in  contempt  puts  in  answer,  but  does  not  pay  costs 
of  contempt  tUl  several  days  afterwards,  Ch.  288 


Exceptions.    See  Impertinence.    Master.    Witness. 

Executor — How  fkr  payment  of  an  annual  som  by 
executor  of  an  executor  fur  several  years  is  an  ad- 
misaion  of  assets,  so  as  to  render  him  liable  to  pur- 
chase, according  to  the  direction  of  original  vnll, 
sufficient  stock  to  produce  that  amount  per  annum, 
to  be  divided  amongst  the  poor  of  a  parish,  Ch.  20 

— —  or  personal  representative  not  ordered  to  execute 
assignment  of  leasehold  premises  without  indemnity 
against  past  or  future  breaches  of  covenant,  though 
no  evidence  of  such  breaches,  and  though  he  has 
never  beei^  in  possession,  and  the  premises  have 
been  sold  under  a  decree  of  the  Court,  Ch.  109 

—  Personal  liability  of  executor,  the  son  of  the  tes- 
tator, claiming  a  considerable  part  of  the  personal 
estate  as  a  gift,  where  he  has  acknowledjfred  the 
right  of  legatees,  and  prombed  to  pay  them,  and 
has  paid  a  sum  to  one  legatee,  to  pay  the  legacies,  if 
he  has  not  recslled  his  promise  to  pa^  withm  a  rea- 
sonable time.  Where  executor  will  be  relieved 
from  admission  of  liability  made  incautiously  and 
by  mistake.  Pavment  of  Interest  on  legacy,  or  state- 
ment that  it  will  be  ready  for  legatee  at  twenty-one, 
or,  as  reason  for  refusal  to  pay,  that  personal  estate 
was  out  on  mortgage,  semole,  admission  of  assets. 
Forbearance  of  present  demand  on  payment  of 
interest,  semble,  a  sufficient  consideration  to  make 
executor  personally  liable,  Ch.  124 

•^—  Contribution  pro  raid  for  payment  of  specialty 
debts,  where  estates  devised  to  heir-at-law,  and  to 
other  parties,  Ch.  177 

not  allowed  to  defend  a  suit  la  formd  poMperis, 

Ch.  232 

—  Charge  of  4/.  per  cent,  only  on  balanee  due  from 
estate  of  executrix,  from  the  time  of  her  death,  to 
the  payment  of  balance  into  court,  where  ahe  was 
entitled  to  the  income  of  the  realduanr  estate  for  life, 
and  omitted  to  Invest  a  portion  of^ihe  testator's 
assets,  on  the  supposition  that  she  was  absolutely 
entided  to  it,  Cti.  260 

As  to  application  of  specific  legacies  in  payment 

of  debts,  Ch.  364 

As  to  payment  of  assets  into  court,  on  obtaining 

injunction  to  restrain  creditor  from  suing  at  law, 
Ch.383 

•^—  Order  on  executrix  of  executor  to  pay  money 
into  court,  where  executor  has  improperly  invested 
money  in  promissory  note,  and  the  executrix,  after 
his  death,  has  renewed  it  to  herself,  Ex.  Eq.  93 

Family  J rrangement-^  Where  cancelled  for  fraud, 
Ch.  84 

Flae—No  operation  on  tithes,  whilst  they  rcm^n  spi- 
ritual, Ex.  Eq.57 

Foreign  Law.    See  Contract. 

Fraud— Vf  here  agreement  ordered  to  be  delivered  up 
for,  Ch.  84 

—  Setting  aside  sales  of  reversionary  interest  after 
twenty  years,  on  bill  by  eldest  son  of  reversioner, 
Ch.  284 

.— —  Necessity  of  stating  particular  facts  on  which  a 
charge  of  fraud  is  grounded,  Ex.  Eq.  24 

Grammar  SchooL    See  Charity. 

Ouarantie — Relief  in  equity  of  gturantor  under  com- 
position deed,  from  guarantee  given  to  bankera,  oo 
their  a^eeing  to  advance  a  sum  to  debtor  to  pay 
composition,  and  furnish  capital  in  his  trade,  by  rea- 
son of  misrepresentations  of  bankers,  and  agree- 
ment between  them  and  the  debtor  that  they  should 
deduct  a  sum  to  pay  their  own  debt  ^bm  other 
guarantors  not  necessary  parties,  Ex.  Eq.  t! 

Habeas  Corpus^kt  to  non-interference  of  Court  of 
Chancery  with  decrees  of  Ecclesiastical  Courts, 
where  matters  within  their  jurisdiction,  Ch.  108 
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Heir^at'LaW'^When  a  necenary  party  to  suit  for 
administering  assets*  Cti.  190 

Practice  as  to  not  inquiring  as  to  customary  heir, 

on  decree  or  order  to  inquire  who  is  the  heir-at-law, 
Ch.  315 

—  Right  ott  to  rents  of  real  estate  contracted  to  be 
sold  by  intestate,  Ch.  362 

See  Devise. 

Impertinence — Plaintiff  not  allowed  to  file  exceptions 
to  part  of  report,  finding  portion  of  answer  not  im- 
pertinent, without  special  leave,  where  part  reported 
by  Master  impertinent  and  the  other  not,  and  plain- 
tiff takes  the  usual  proceedings  to  expunge  the  part 
found  impertinent,  Ch.  79 

Exceptioh  to  matter  contained  in  schedule  an- 
nexed to  answer  of  trustees  to  bill  by  infonts  for 
account  of  lands,  &c,  setting  forth  names,  acreage, 
boundaries,  ftc.  of  all  the  lands,  llth  .Order  of  1828 
not  applicable ;  but  Norway  r.  Rowe  an  authority, 
notwithstanding  that  order,  Ch.  282 

Imprisonment  fmr  Dfbi  JeL    See  Arrest. 
Indemnity,    See  Executor. 

Infant — Order  on  petition  for  nuuntenance  out  of  in- 
come, though  more  than  300^  a  year,  Ch.  79 

—  Jurisdiction  of  the  Court  to  appoint  guardians  to 
infant  child  of  a  domiciled  Scotchman  having  no 
property  in  this  country,  where  tutors  and  curators 
are  appointed  by  instrument  executed  in  the  Scotch 
form,  as  to  such  ixAon  being  considered  as  testa- 
mentary guardians  in  this  country,  and  adding  other 
guardians  resident  in  this  country,  but  not  appoint- 
mg  guardians  without  reference  to  the  Master, 
Ch.  300 

—  One  of  two  infants  on  attaining  twenty-one  not 
entitled  to  petition  to  discharge  receiver  appointed 
in  suit  instituted  for  the  protection  of  both,  or  dis- 
miss bill,  or  to  be  indemnified  against  future  expenses 
of  the  suit,  Ch.344 

•>— —  Decree  against  infant  heir  of  devisee  of  estate 
charged  with  le^cies,  directing  sale  to  raise  amount 
to  pay  the  legacies,  but  not  declaring  the  infant  a 
trustee  to  enable  Court  to  order  conveyance  under 
sections  6.  and  18.  of  1  Will.  4.  c.  60,  Ch.  383 
"—  See  Maintenance.    Mortgage.    Railway.   Trust 
Information — Relator  not  entitled  to  make  any  appli- 
cation on  his  own  behalf,  Ch.  234 
/ftjaac/ion— Dissolution  of  common  injunction  against 
corporation  on  coming  in  of  their  answer,  though 
oflBcera  made   defendants  to  obtain  discovery  on 
oath,  have  not  answered,  Ch.  30 

Plaintiff  not  allowed  to  file  affidavits  at  such  time 

.  as  to  postpone  motion  to  dis«>lve,  where  notice  of 
such  motion  given ;  and  plaintiff  not  at  liberty, 
where  motion  stands  over  at  his  request,  to  read 
affidavit  filed  during  the  interval  of  iU  standing  over, 
Ch.115 

—  to  restrain  from  proceeding  in  action  for  nuisance 
in  respect  of  injury  done  by  copper  works,  where 
party  knew  of  existence  of  works,  and  encouraged 
the  erection  of,  and  expenditure  of  large  sums  upon 
them.  Loss  of  Equity  by  permitting  party  against 
whom  it  exists  to  deal  with  property  in  ignorance 
thereoC  Duty  of  party  seeing  nuisance  in  progress, 
to  give  notice  of  intention  to  object,  Ch.  149 

—  Admissibility  of  additional  affidavits  filed  before 
further  answer,  in  support  of  special  injunction  ob- 
tained ex  parte  against  one  o€  several  defendants, 
where  that  defendant  puts  in  his  answer  and  gives 
notice  to  dissolve,  and  exceptions  are  afterwards 
taken  to  the  answer  and  submitted  to,  and  before 
the  further  answer  is  put  in,  such  affidavits  are  filed 
in  support  of  the  injunction,  Ch.  163 

— —  Proceedings  in  action  to  recover  damages  for 
breach  of  a  contract,  not  restrained  until  account  of 
mercantile  dealings  and  transactions  between  the 


parties  is  taken  In  a  suit  In  equity,  Instituted  by  the 
defendants  at  law,  and  the  result  of  such  account 
ascertained.  Mere  existence  of  cross  demand  of 
plaintifiii  against  defendant,  is  not  a  sufficient  ground 
to  restrain  defendant  in  equity  from  taking  out  ex- 
ecution on  a  judgment  recovered  by  him  in  an  action 
for  damages,  against  the  plaintiffs  m  equity,  until  an 
account  shall  have  been  taken  in  equity  between  the 
parties.  The  plaintiffs  in  equity,  in  such  a  case, 
must,  for  the  purpose  of  the  injunction  sought  by 
them,  establish  from  adniissions  contained  in  the 
answer  of  the  defendant,  or  from  documents  nro- 
duced  by  him,  the  case  made  by  their  bill,  Ch.  214 

/»; Miic/ion*-Common  iniunction  after  the  expiration  of 
eight  days  from  the  filfne  of  an  injunction  bill,  without 
appearance  by  the  denndant,  though  in  vacation, 
and  neither  a  seal  day  nor  a  day  to  which  the  teal 
has  been  adjourned,  Ch.  222 

*—  Plaintiff  not  permitted  to  read  affidavits,  on  shew- 
ing cause  againt»t  dissolving  common  injunction,  in 
{troof  of  &ct8  of  which  answer  states  defendant  it 
gnorant,  Ch.  223 

— —  Where  granted  to  restrain  action  by  assignees  of 
uncertificated  bankrupt,  to  whom  a  lease  has  been 
granted,  to  recover  a  sum  arising  from  the  sale  of 
the  premises,  received  by  parties  who  have  ad- 
vanced the  amount  to  enable  the  bankrupt  to  pay 
the  consideration  money.  Duty  of  the  Court  as  to 
giving  parties  an  opportunity  of  making  out  their 
equity,  and  as  to  not  permitting  a  question  of 
equitable  lien  on  a  deposit  of  deeds  to  be  adjudi- 
cated upon,  in  an  action  for  money  had  and  receivedi 
Ch.  225 

— ^  by  owners  of  goods  to  restrain  captain  firom  sell- 
ing cargo  for  the  purpose  of  paying  for  repairs,  when 
and  on  what  conditions  granted,  Uh.  297 

*—  Committal  of  part^  guilty  of  breach  of,  without 
producing  the  writ  of  ir\junctton,  Ch."297 

—  to  restrain  holders  of  bottomry  bond  from  pro- 
ceeding with  suit  in  the  Admiralty  Court,  Ch.  335 

.— —  Order  for  special  injunction  discharged  with 
costs,  where  office  copies  of  the  affidavits  on  which 
it  was  founded,  were  not  obtained  early  enough  to 
be  in  court  at  the  time  the  motion  for  the  injunction 
was  made,  Ch.  356 

—  to  restrain  lessee  of  coal  and  ironstone  mines 
from  working  them  so  as  to  injure  copyholders' 
houses,  without  giving  copyholders  compensation, 
where  the  mines  had  been  worked  for  many  years, 
refused,  but  issue  to  try  the  right  directed;  Ch.  398 

— —  \¥here  injunction  to  restrain  action  on  account 
stated,  reftised,  on  the  ground  that  tlie  court  of  law 

^  had  first  possession  of  the  case ;  but  bill  charging 
fi-aud  and  praying  accounts  retained,  to  abide  the 
issue  of  trial  at  law,  Ex.  Eq.  43 

— —  Semite,  legal  title  in  copyright  not  absolutely 
necessary  for,  Ex.  Eq.  50 

See  Executor.    Limitatioiit,  Sutute  of.    Patent. 

Trust. 

Imolvent  Debtor — Creditors  of,  anterior  to  insolvency, 
entitled  to  assistance  of  Court  to  realiie  and  protect 
asseu  left  at  his  decease,  beyond  what  was  necessary 
to  pay  all  his  debts  contracted  subsequently  to  his 
insolvency :  but,  qusere,  whether  the  Court  will  ad- 
minister the  surplus  amongst  such  creditors?  Ch.  4 

•^—  Voluntary  assignment  by  party  when  insolvent 
may  be  set  aside  by  assignee  subsequently  appointed 
by  Insolvent  Debtors  Court,  though  subject-matter 
of  assignment  a  chose  in  action,  Ch.  296 

/a^rresl— Question,  whether  form  of  decree  requires 
Master,  in  takine.accounts,  to  charge  the  defendant 
with  compound  mterest,  Ch.  12 

—  3  &  4  Will.  4.  c.  42.  s.  28,  not  applicable  to  case 
of  bond  given  to  secure  an  annuity  in  common  form, 
Ch.  219 

— —  See  Executor. 
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/vl^fplMdSrr— Bill  of^  niiinK  tod  CeBdering  qnetdon 
between  pUintiff  mod  one  of  the  defendants,  not  «iis- 
tainaUe.  Bill  by  party  in  poMetnon  of  money  be- 
longing to  one  of  several  claimants  against  such 
disimants,  tendering  a  questioa  as  to  the  amount 
which  the  plaintiff  is  liable  to  pay,  not  sustainable  as 
a  bill  in  the  nature  of  an  interpleading  bill,  and  de- 
murrable for  multifariousness,  Ch»  91 

Right  of  tenant  who  has  stated  account  with  and 

pi^  rent  to  devisecv  of  landlord,  to  file  bill  of  in- 
terpleader against  deMsees  who  have  distrained  for 
rent,  and  co-heirs  who  have  threatened  to  cmnpel 
payment,  Ch.  261 

Question  as  to  case  oU  where  auctioneer,  by  direc- 
tion of  vendor,  has  sold  estate  twice  and  received 
deposits  from  purdiasers,  and  vendor  brings  an  action 
lor  deposits,  tne  first  purchaser  files  a  bill  for  specific 
performance,  and  the  second  purchaser  reaoircs  a 
good  title  or  repayment  of  his  deposit,  Ch.  314 

See  AflBdavit. 

Jmierrogatories — Where  pUintiff  allowed  to  exhibit,  to 
prove  defendants  who  have  not  appeared  or  been 
served  with  satyMMo,  areoutof  thejiuisdiction,  Ch.  1 

-  not  properly  entitled  in  original  suit  only,  where 
suit  has  abated  and  been  revived,  and  petition  and 
order  to  examine  witnesses  on  oonmiission  are  en- 
titled in  original  and  revived  suit,  Ch.  17 

-^«  How  to  be  framed  so  as  toavoid  leading,  Ch.  331 
Irregulariijf.    See  Witness. 

Joint'Sioek  Comwuty.    See  Company. 

JuHtdiction-^  the  Court  as  to  enabling  parties  to 
make  out  their  equity,  and  upon  oaestions  of  equit- 
able lien,  on  deposit  of  deeds  under  a  written  con- 
tract, Ch.  225 

of  Lord  Chancellor  as  to  costs  on  petition  that 

patent  may  be  sealed,  Ch.  248 

of  Court  of  Chancery  to  restrain  holdera  of  bot- 
tomry bond  from  proceeding  in  the  Court  of  Admi- 
ralty. Ch.  335 

• Abolition  ofjorisdictionofConrt  of  Exdiequer  in 

Equity,  Ex.  Eq.  94 

Sec  Arrest.  Costs.  Ecclesiastical  Court  Mort- 
gage- 

Laekes^Efteet  of,  as  to  costs,  Ch.  289 

See  Creditors'  Suit 

Lmndtord  amd  TVium/— Tenant's  right  to  file  a  bill  of 
interpleader  against  devisees  and  heirs  of  landlord, 
although  be  has  paid  rent  and  attorned  to  devisees, 
Ch.  261 

X/>^acy— Construction  of  will,  upon  the  question 
-whether  annuities  given  thereby  were  intended  to 
be  in  addition  to  those  granted  during  the  life  of  the 
testator,  for  valuable  consideration,  Ch.  10 

How  far  bequest  of  plate,  pictures,  books,  fitc,  to 

trustees,  to  permit  the  same  to  be  used  by  the 
person  or  persons  entitled  in  possession  to  testator's 
mansion-house  under  his  marriage  settlement,  and 
the  limitations  in  his  will  until  a  tenant  in  tail  shall 
be  in  possession  of  the  mansion-house,  is  void  for 
remoteness ;  and  residuary  legatee  held  to  take  ab- 
solutely, Ch.  49 

Residuary  le^lees  not  entitled  to  sum  of  2,700^ 

whera  testator  directs  trustees  to  invest  3,000/L  upon 
trust  for  his  daughter  for  life,  and  after  her  death 
upon  such  trusts  as  she  shall  appoint  giving  share  of 
his  residuary  estate  to  her  absolutely,  and  she  by 
will,  reciting  that  trustees  have  purchased  stock  with 
the  3,000/.  and  her  share  of  the  reddoe,  directs  the 
whole  of  the  stock  to  be  transferred  to  trustees,  on 
trust  to  pay  2,7001.,  part  thereof,  to  her  mother,  and 
to  stand  pos«essed  of  the  residue  of  the  trust  funds, 
f™'  «tisfying  the  legacies,  upon  trust  for  the  ^ 
benefit  of  other  parties,  and  her  mother  dies  during 
her  tifctime,  Ch.  81  ^ 


Ltgmeff  Power  wettcaeeMed  by  wiid—iy  bcgusst  of 
all  other  personal  estate,  and  over  wfaidi  testatrix  has 
an]r  disposing  power,  though  no  refetenee  to  sum  of 
which  she  has  appointment,  and  ri^  of  residuary 
legatee  to  the  whole  sum,  in  exclusion  of  the  Ic^ih 
tees  whoie  legacica  exceed  the  amount  of  the  rest  of 
her  estste,  Ch.  83 

Portion  of  income  given  fi>r  maintenance  of  chil- 
dren unapplied  bv  trustees,  where  children  die  in- 
testate, held  to  belong  to  the  reprcaentative  of  anrvi- 
vor,  and  not  to  residuary  legatee  or  testator,  Ch.  89 

«-—  Freightofshipnot  so  annexed  or  incident  these- 
to  as  to  pass  to  legatee  of  the  ship,  where  engage- 
meot  in  charter-party  not  completed  till  after  testa- 
tor's death.  Bequest  of  dividends  and  annual  pro- 
ceeds of  such  stock  and  property  as  testator  should 
have  and  be  entitled  to  at  his  decease,  a  q>ecifie  be- 
quest, Ch.93 

^■~-  Loss  occasioned  after  residue  has  been  ascettsined 
by  misapplication  of  executor,  who  is  also  a  tiusiu 
for  legatees,  to  he  borne  jtro  ratd,  aa  well  by  specific 
as  residuary  legatees,  Ch.  106 

'—  Where  executor  who  has  adUMwledged  the 
right  of  legatees,  and  promised  to  pay  the  legacies 
when  due,  is  personally  liable  to  pay  tSem  noovith- 
standlng  be  allegea  that  the  acKnowledgment  waa 
made  inadvertently,  and  under  a  misapfurebensHm 
of  ftcts — what  is  an  admisaon  of  assets,  or  a  saft- 
eient  consideration,  to  make  an  executor  peiaoaally 
liable  on  a  contract  to  pay  a  legacy,  Ch.  h4 

—  Portion  advanced  bT  parent  or  party  is  Isea 
pareniis,  of  less  amount  Uian  provision  made  by  will, 
an  ademption  only  pro  toMio,  Ch.  153 

•~^  Trusts  of  term  created  by  settlor  for  raising  por- 
tions (or  children,  providing  that  any  sum  or  soass 
of  money,  which  the  settlor  shall  in  his  lifetime,  or  by 
bis  will,  settle  or  give  upon  or  to  the  children  en- 
titled to  such  portions,  shall  be  taken  in  satis&ction 
thereof,  unless  the  settlor  by  writing  declare  the 
contrary.  Settlor  devises  estate  charged  with  the ' 
portions,  subject  to  that  chaige,  upon  trust  for  sale, 
and  out  of  the  proceeds  to  pay  2,0001  each  to  two 
of  the  diildren,  entitled  to  portions  under  the  trusts 
of  the  term.  Priwtdfacie  the  legacies  must  be  taken 
to  be  in  satisfaction  of  tlie  portions,  and  it  lies  upon 
the  children  claiming  both,  to  shew  a  dedaration'by 

-  the  settlor  to  the  contrary.  Devise  of  the  estate, 
subject  to  the  chaige  of  tlie  amount  of  the  fund  raised 
for  portions,  does  not  entitle  the  childmi  to  the  por- 
tions in  addition  to  the  lecades,  in  the  abamce  of 
any  express  declaration  to  thateffisct  Ch.  181 

Gift  of  a  legacy  to  A,  of  a  legacy  to  A's  sister,  M, 

and  a  legacy  to  their  motlier ;  and  then  a  bequest 
to  the  three  aunu  of  A  and  his  uster  If  of  lOOL 
each.  The  aunts  only,  and  not  the  sister,  entitled  to 
the  legacies  of  lOOt,  Ch.  200 

^—'  Construction  of  bequest  of  residue  to  a  company, 
to  apply  the  interest  of  one  moietr  to  the  redemption 
of  British  slaves  in  Turkey  and  Barbary,  one-feurth 
to  charity  schools  in  the  city  and  suburbs  of  London 
established  according  to  the  doctrines  of  the  Church 
of  England,  and  in  consideration  of  the  cara  and 
nains  taken  by  the  company,  the  remaining  one- 
tburth  to  be  applied  by  the  company  towards  neceati- 
tated  freemen,  their  wives  and  «^ldren,  w^  re- 
ference to  the  way  in  which  the  moiety  is  to  be 
applied  on  failura  of  direct  objects.  The  klico 
chsrity,  for  the  ndemptkm  of  poor  slaves  in  the 
British  colonies,  not  one  to  which  the  moietY  can  be 
applied  on  the  doctrine  of  cy-prt* ;  but  the  fimd 
applicable  in  support  of  charity  aehools  in  Bnglaod 
and  Wales,  whera  the  education  is  acconfiog  to  the 
Chnrch  of  England,  Ch.  201 

»—  by  A  to  C.<3,  a  married  woman,  of  l/KWt  to  be 
transfeired  to  her  in  her  own  name,  fi»r  her  separate 
use,  and  the  priudpul  to  remain  in  trust  ^  A's  traa- 
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ten  till  C.  C's  yoangett  child  shall  attain  twenty- 
one,  when  the  principal  is  to  be  her  own.  A'l  execu- 
tors transfer  1,000/.  into  the  name  of  C.  C,  and  she 
and  her  husband  sell  the  stock  before  their  youngest 
child  attains  twenty^one.  C.  C,  after  her  bus- 
band's  death,  files  a  bill  to  have  this  sum  invested  by 
A*s  executors.  The  executors  decreed  to  pay  the 
money  into  court :  but  C.  C.  held  to  have  a  valid 
disposition  of  the  dividends  which  should  accrue  due 
before  her  youngest  child  attained  twenty- one,  and 
consequently  not  to  be  entitled  to  any  of  sach  divi- 
dends, Ch.  212 

Zf^ar^— Absolute  interest  taken  by  testator's  daughter 
in  1,950/.  and  in  remainder  of  5,000/.,  where  testator 
bequeaths  residue  lof  personal  estate  to  trustees,  upon 
trust,  to  raise  therefrom  5,000/.  for  his  daughter,  and 
to  place  out  her  legncy  at  interest,  and  pay  the  divi- 
dends to  her  during  lier  life.  Tor  her  separate  use ; 
and,  aAer  her  decease,  the  legacy  so  given  to  her 
children:  and  authorizes  her,  if  she  marries,  to 
appoinr  the  interest  to  her  husband  for  his  life, 
if  he  survive  her;  with  authority  to  raise  the 
legacy  out  of  real  estates,  if  personal  insufficient ; 
and  by  a  deed  of  appointment,  of  even  date  with 
the  will,  the  testator  and  his  wife  charge  other 
real  estates  with  1,950/.  in  favour  of  the  daughter, 
upon  the  same  trusts  as  are  expressed  in  the  will, 
with  an  ultimate  gift  over,  in  aefault  of  children, 
to  the  daughter  absolutely ;  and  by  a  codicil,  also 
of  the  same  date,  after  reciting  the  appointment, 
the  festator  directs  tliat  this  1,950/.  shall  be  taken 
as  part  of  the  legacy  given  to  her  by  the  will, 
and  charges  the  residue  on  certain  real  estate; 
the  testator's  personal  estate  being  exhausted  by  the 
payment  of  his  debts;  and  the  daughter  dying  un- 
married, Ch.  2IG 

Proceeds  of  real  and  personal  estate  to  form  one 

common  fund,  and  bequest  of  100/.  and  sixth  part  of 
share  in  residue  to  legutce  who  dies  in  testator's  life - 
lime.  Lapsed  legacy  of  100/.  falls  into  re&itjlue,  but 
.  share  of  residue  goes  to  testator's  heir* at- law  and 
next-of-kin,  in  proportion  to  amount  contributed  to 
residue  by  real  and  personal  estate  respectively, 
Ch.  234 

—  Kesidue  to  devolve  to  M.  S.  and  the  children  of 
J.  S.,  to  be  e(|ually  divided :  M.  8.  and  the  children 
of  J.  S.  tuke  m  equal  shares  oer  capita,  Ch.  235 
to  A,  in  case  of  her  deatn  to  devolve  to  her  chil- 


dren, with  gift  over  in  the  event,  of  their  being  dead 
at  her  decease,  to  be  /paid  to  clilldren  living  at  her 
dece<}8e,  children  dying  in  A's  lifetime  taking  no  in- 
terest, Ch.  304 

—  Kesiduary  personal  estate  to  be  divided  by  trus- 
tees into  three  shares,  out  of  one  500/.  to  be  paid  to 
a  son,  intere.<(t  of  remainder  to  him  for  life,  and  afler 
his  death  principal  to  be  divided  amongst  his  children : 
if  son  dies  in  lifetime  of  testatrix  the  500/.  lapses  to 
the  next-of-kin,  Ch.  327 

—  Construction  of  bequest  of  annuitv  to  A  for  ever, 
where  A  survives  testator  and  dies  intestate,  to  be 
most  beneficial  to  legatee,  and  declaration  that  it  is 
given  to  his  executors,  administrators  and  assigni 
absolutely,  Ch.  339 

—  2,000/.  to  daughter,  with  direction  that  she  shall 
let  it  remain  in  the  hands  of  executors  (testator's 
three  suns,)  until  she  shall  marry ;  and  payment  of 
it  charged  upon  real  estate  devised  to  the  three  sons. 
'J'hree  sons  die,  having  devised  their  property  to 
parties  who  become  bankrupts.  Legacy  payable 
out  of  the  real  estate,  though  the  legatee  was  never 
married,  Ch.  340 

—  Funds  brought  into  cotirt,  directed  by  testator  to 
be  invested  in  lands  to  be  settled  upon  A  in  tail, 
subject  to  the  payment  of  an  annuity.  Order  made 
upon  petition  by  A,  that  a  sufficient  sum  to  answer 
the  annuity  khoi'dd  be  set  apart,  and  that  the  reridue 
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of  the  fund  should  be  paid  to  him.  Upon  the  death 
of  the  annuitant,  A  held  to  have  elected  to  take  th^ 
whole  fund  as  money,  thereby  barring  the  entail, 
and  A's  executors  are  entitled  to  the  sum  set  apart 
for  the  annuity,  Ch.  34 1 
Legacy — Annuity  of  COO/,  per  annum  to  B  for  life, 
but  not  to  be  liable  to  the  controul  of  any  hus- 
band, to  be  paid  quarterly,  from  time  to  time,  on 
her  receipt  only,  &c.,  and  after  her  death,  the  said 
annuity  to  be  equally  divided  between  six  persoiu 
named  in  the  will,  or  the  survivors  or  survivor. 
Five  of  such  six  who  survive  B  take  an  annuity  of 
600/.  as  tenants  in  common,  and  not  as  Joint  tenants, 
and  are  not  entitled  on  A's  death  to  receive  a  sum 
of  money  sufficient  to  raise  the  annuity  of  600/., 
Ch.  342 

—  Uequest  to  executors  of  East  India  stock,  upon 
trust,  to  accumulate  the  interest  till    D.    attains 

'  twenty- five,  and  then  to  transfer  the  stock,  with  the 
accumulations,  to  D.  Legacy  vested,  and  D,  having 
attained  twenty-one,  is  entitled  to  call  for  a  transfer 
of  the  fund,  Ch.  354 

—  Gif^  of  residue  unto  all  and  every  the  children, 
sons  and  daughters  of  ihe  testator's  dauffhter,  in 
equal  shares  and  proportions,  as  and  when  they  shall 
respectively  attain  their  respective  ages  of  twenty- 
two  years,  takes  eflfect  as  a  gift  to  the  children  living 
at  the  death  of  the  testator,  but  is  void  as  to  after- 
born  issue,  Ch.  363 

— —  Specific  legacies  to  be  wholly  applied  in  payment 
of  debts,  where  the  rest  of  the  personal  estate  is 
insufficient,  afler  the  application  of  real  estate  de- 
scended, but  before  the  application  of  any  part  of 
the  devised  real  estates.  'Testator  gives  to  his  toh 
all  his  furniture  and  articles  of  domestic  use  and 
ornament ;  and  to  his  widow  the  use  of^  all  hi^ 
books:  books  pass  to  the  son,  under  the  first  gift; 
and  the  widow  takes  a  life  interest  in  them  under 
the  second,  Ch.  364 

■■  Rents  of  estates  to  be  divided  eqtully  between 
four  persons  (one  S.  I>,  the  widow  of  W.  B,)  until 
all  the  children  of  W.  B.  should  attain  twenty-one. 
Estates  then  to  be  sold,  and  the  produce  divided 
equally  between  the  three  former  legatees,  and  the 
children  of  W.  B.  >^ho  should  attain  twenty-one. 
Residue  of  estate,  to  be  equallv  divided  between  the 
same  three  persons  and  the  cfiildren  of  W.  B.  who 
should  attain  twenty-one:  Children  ofW.  B.  attain- 
ing twenty-one,  entitled  to  one-fourth  share  of  the 
residue,  to  be  equally  divided  among  themselves, 
Ch.  371 

'  Bequest  cf  share  of  residuarv  estate  to  be  accu- 

mulated for  the  benefit  of  all  tne  children  of  two 
nephews,  in  equal  shares,  to  be  vested  interests,  in 
sons  at  twenty-five,  and  in  daughters  at  twenty-five 
or  marriage,  too  remote,  and  consequently  void, 
Ch.  372 

—  Legatee  entitled  to  payment  of,  immediately 
tAer  completing  24th  year,  where  it  is  directed 
to  be  paid  upon  the  day  she  attains  her  25th  year, 
Ex.  Eq.  5 

Sec  Will. 

Legacy  Duty — Bequest  of  residue  of  personal  estate, 
upon  trust  for  daughter,  J.  A.  P,  for  her  life; 
and  after  her  decease,  upon  trust,  for  such  persons 
(except  certain  parties  named  in  the  will)  as  J.  A.  P. 
•  should  appoint  by  will ;  and  in  default  of  appoint- 
ment, upon  trust  for  other  parties.  J.  A.  P,  by  her 
will,  appointed  the  trust  fund  in  exercise  of  this 
power : — Held,  that  this  was  a  general  and  absolute 
power  within  the  meaning  of  the  36  Geo.  3.  c.  52; 
and,  first,  that  a  lesacy  duty  of  1/.  per  cent,  was  pay- 
able in  respect  of  tne  testator's  rckiduary  estate,  t>e- 
oueathed  in  the  manner  before  mentioned  ;  secondly, 
that  no  probate  duty  was  payable  upon  the  probate 
of  J.  A.  P's  will,  in  respect  of  her  Other's  residuary 
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estate*  so  appointed  by  her ;  and  thirdly,  that  legacy 
duty  was  payable  in  respect  of  the  bequests  con- 
tained in  the  will  of  J.  A.  P,  at  Uie  same  rate  as  if 
these  legacies  had  been  payable  out  of  her  personal 
estate,  Ch.  131 

Lien — Where  question  of  equitable  lien  upon  deposit 
of  deeds  not  allowed  to  be  adjudicated  upon  in  an 
action  for  money  bad  and  received,  Ch.  225 

See  Solicitor. 

Limitaiions,  Statute  q^Debts  taken  out  of,  by  answer 
and  inventory  in  the  Ecclesiastical  Court,  stating 
debts  due  from  the  estate  of  the. deceased,  signed  by 
administrator,  on  citation  of  next-of-kin,  Ch.  192 

— —  Plea  to  bill  of  discovery  by  heir-at-law  against 
parties  in  possession,  that  no  rent  had  been  paid  for 
twenty  years,  not  alleging  rent  paid  to  adverse  claim- 
ant, overruled,  Ch.  242 

— —  A  deed  was  executed  by  C  and  D,  reciting  that 
C  was  indebted  to  D  in  various  sums,  but  that  the 
precise  balance  was  not  yet  ascertained,  and  that  C 
vras  willing  to  pay  to  D  the  balance  that  might  be 
due  to  him,  '*  such  balance  to  be  ascertained,  and 
paid  in  manner  hereinafter  mentioned."  It  then 
provided  for  submitting  the  accounts  to  arbitrators 
named  in  the  deed.  The  arbitrators  died  before 
they  made  their  award :— Held,  that  this  constituted 
an  abaolute  promise  to  pay  the  amount  due;  and, 
therefore,  notwithstanding  that  clause,  these  recitals 
coupled  with  extrinsic  parol  evidence  »$  to  the 
amount,  were  sufiScient  to  take  the  case  out  of  the 
operation  of  the  Statute  of  Limitations.  This  is  a 
question  of  fact  to  be  determined  on  an  examination 
of  the  whole  instrument,  Ex.  Eq.  24 

£Mifa/tc— Commission  to  appoint  a  guardian,  without 
affidavit  of  medical  man,  where  party  confined  in 
lunatic  asylum  by  order  of  Secretary  of  State,  after 
trial  for  a  misdemeanour,  Ch.  315 

— —  Right  of  party,  found  to  be  of  unsound  mind,  to 
traverse  inqmsition,  Ch.  404 

— —  See  Mortgage. 

Maintenance — Who  entitled  to  unappropriated  portion 
of  monies  given  for  maintenance,  where  children  die 
intestate,  Ch.  89 

Master — Exception  and  objection  to  examination  of 
witnesses  before ;  and  how  the  Court  will  interfere 
with  bi«  judgment  in  the  conduct  of  inquiries  before 
him,  Ch.  105 

Mtaster*i  Report,    See  Exceptions. 

Mine — Where  purchaser  ot  shares  from  assignee  of 
bankrupt,  who  has  bought  them  on  sale  of  mine,  a 
trustee  for  creditors,  Ch.  249 

— -  Sec  {injunction.     Parties. 

i/l{;oiWrr— of  plaintiff,  as  legatee  and  proekein  amy 
to  infants  entitled  in  remainder,  Ex.  Lq.  9 

— —  of  plaintiffs,  where  a  good  objection  or  not  at  the 
hearing,  Ex.  Eq.  17 

Mlemamer — Order  obtained  on  affidavit  of  service  of 
notice  of  motion,  dlschai^d  for  misnomer  of  defen- 
dant in  notice,  Ch.  327 

Mortgage — Where  mortgage  money,  to  which  married 
woman  before  marriage  is  entitled,  is  not  sufficiently 
reduced  into  husband's  possession,  Ch.  40 

Allowance  to  mortgagee  of  costs  of  proceedings 

in  Ecclesiastical  Court  to  procure  representation,  not 
directed  in  decree  for  foreclosure  of  leaseholds  against 
representative  of  mortgagor,  unless  fact  of  such  pro- 
ceedings having  been  taken,  is  stated  in  the  bill, 
Ch.  163 

•—  As  to  union  of  le^l  and  equitable  estates,  such 
as  will  give  widow  a  title  to  dower,  Ch.  247 

Mortgagor  to  pay  costs  of  petition  and  proceed- 
ings to  obtain  reconveyance  from  infant  heir  of  mort- 
gagee, Ch.  315 

— -—  As  to  right  of  equitable  mortgagees  by  deposit, 
where  no  ^ud  is  proved,  to  priorny  over  a  judg* 


ment  creditor  of  subsequent  date,  who,  tvhhoiit  notiee 
of  the  equitable  mortgage,  has  entered,  under  an 
elegit^  into  possession  of  the  debtor's  land ;  and  case 
where  Court  will  not  interfere  with  defendant's  title, 
plaintiffs  not  insisting  on  priority  independently  of 
fraud  and  collusion,  Ch.  317 
Ifor/^a^e— Covenant  by  H  with  C  &  Co.  to  pay  the 
principal  sum  (6,648(.  3«.  4^.)  and  interest  thereon  at 
5/.  per  cent  ftc,  and  to  pay  during  the  life  of  R  the 
premiums  on  three  policies  of  insurance,  and  in  case 
of  default  C  &  Co.  to  pay  any  sums  requisite  for 
keeping  on  foot  or  renewing  the  policies;  the  sums 
so  advanced  to  be  charged  upon  the  mortgaged  pre- 
mises, and  carry  interest  at  5^  per  cent.,  and  be 
raised  in  like  manner  as  the  other  monies  thereby 
secured:  provided,  that  the  total  amount  of  the 
monies  secured,  and  to  be  ultioMtely  recoverable  by 
virtue  of  the  mortgage  security,  exclusive  of  the 
sums  of  3,0002.  and  2,000t  secured  by  bonds,  (being 
part  of  the  said  principal  sum)  in  respect  whereM 
the  proper  ad  vaMreai  stamp  duties  had  been  already 
paid,  should  not  exceed  the  sum  of  3,000/. ;  the 
stamp  impressed  on  the  mortgage  security  covered 
only  the  sum  of  8,000/.  Amount  due  to  the  mort- 
gagees the  principal  sum  originally  advanced,  and  a 
furtlier  »um,  being  the  amount  of  monies  advanced 
in  payment  of  certain  only  of  the  premiuma  due  on 
the  three  policies  of  assurance,  all<^ther  amounting 
to  the  sum  of  8,000/.,  and  also  t>^  further  sums  of 
3,417/.  17s.  Id,  and  497/.  14s.  C</.,  being  interest  due 
respectively  on  the  original  principal  sums  of  6.648/. 
3s.  Ad,  and  1,351/.  16s.  8</.,  the  amount  paid  in  re- 
spect of  such  premiums,  correctly  found  by  the 
Master,  Ch.  329 

—  Mortgagor  to  pay  costs  of  application  for  recon- 
veyance on  payment  of  principal  and  interest,  where 
mort^Lgee  of  unsound  mind,  but  not  found  so  by  ia- 

Juisition.    As  to  authority  of  Ex  parte  Richards,  1 
ac.  &  Walk.  264.  Such  application  not  to  be  made 
ei  parte,  Ch.  340 

Lord  Chancellor  no  iurisdiction  on  petitioa  to 

obtain  re-conveyance,  aUeging  mortgagee  to  be  of 
unsound  mind,  if  that  allegation  is  disputed,  Ch.  355 

Refusal  of  motion  to  appoint  receiver,  in  suit  by 

equitable  mortgagee,  upon  service  of  notice  of  mo- 
tion personally,  until  Court  satisfied  that  plaintiff 
has  taken  all  proper  steps  to  compel  an  appnrance, 
Ch.  302 

—  In(|uiry  of  who  was  heir-at-law  of  party  entitled 
to  equHy  of  redemption,  not  directed  under  5th  Order 
of9thofMay,  1839,  Ch.371 

Where  judgment  in  action  on  mortgage  deed 

conclusive  evidence  of  debt  due,  in  suit  for  fore-, 
closure,  Ex.  Eq.  26 

—  Allegation  of  interest  in  defendant,  where  he  b 
not  in  possession,  in  bill  to  redeem,  Ex.  Eq.  33 

—  See  Devise.    Witness. 
Multifariousnesi—'BiXL  by  personal  representative  of 

testatrix  and  devisee,  against  solicitor  of  testatrix,  fur 
account  of  rents  of  real  and  of  personal  estate  of 
testatrix  received  since  her  death,  where  he  had  re- 
ceived both,  during  the  litigation  of  the  will  fur 
several  years,  but  had  not  accounted  for  either, mul- 
ti&rious,  Ch.  5  -^ 

Where  bill  of  revivor  bad  for,  Ex.  Eq.  34 

See  Account.    Interpleader.    Pleading    Vendor 

and  Purchaser. 
Municipal  Corporation  Jet,    See  Corporation. 


New  TWo/ — As  to  granting,  on  issue  of  dememmi  ffei 

non,  and  verdict  affirming  the  will,  on  appUcation  of 

heir-at-law,  Ch.  305 
Next-of-Kln—yfhtit  costs  persons  rstablishing  their 

claims  as,  are  entitled  to,  though  not  parties  to  the 

suit,  Ch.  2 
Notice  ^^o/ton— Title  of,  Ch.  222 
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NmitancB — Equity  of  party  erecting  works  that  pro- 
duce, again»t  purty  who  allows  or  encourages  such 
erection  or  expenditure  of  money  thereon,  or  does 
not  give  notice  of  tiis  intention  to  object^  Ch.  149 

Or<feff— Construction  of  12th  Order  of  1831,  as  to 
period  for  mailing  enlargement  of  time  for  making 
Master's  report  on  exceptions,  Cli.  7 

Construction  of  13ih  Order  of  1831  (time  for 

amending  bill),  Ch.  233 

—  As  to  payment  of  costs  by  party  obtaining  order 
to  prevent  tranitfer  of  funds  or  stock,  without  notice, 
and  on  whom  service  of  petition  for  such  order  is 
to  be  made,  Ch.  272 

—  Motion  to  discharge  order  founded  on  Master's 
report,  not  prevented  by  abandonment  of  party  ob- 
taining it  Second  order  obtained  by  plaintiff,  who 
has  abandoned  first  irregular  order,  before  defen- 
dant has  moved  to  discharge  it.  irregular,  Ch.  353 

Construction  of  5ih  Order  of  9th  May,  1839,  Ch. 

371 

Construction  of  Order  42  of  1828,  Ch.  375 

New  Orders  of  26th  of  August  1841,  to  Uke  effect 

from  the  last  day  of  Michaelmas  term,  1841,  Ch.  411 

Parties — As  to  exhibiting  interrogatories,  to  'prove 
defendants  are  out  of  the  jurisdiction,  Ch.  1 

^— >  Objection  that  defendants  are  not  answerable  to 
creditors,  but  only  to  personal  representatives,  and 
that  no  such  representatives  are  parties,  an  objection 
for  want  of  parties,  and  not  tor  want  of  equity, 
Ch.  14 

—  Who  necessary  parties  to  bill  for  restoration  of 
shares  and  account  of  interim  profits,  and  for  receiver 
of  mines,  where  the  original  shareholders  had  be- 
come bankrupt,  and  there  had  been  a  fictitious  sale 
under  a  decree  of  the  Stannaries,  and  a  new  com- 
panv  of  shareholders  tlicn  established,  Ch.  26 

—  Interlocutory  proceeding  before  hearing,  to  de- 
termine whether  plaintiff  sustains  the  character  he 
assumes,  Ch.  100 

•^^  Necessity  of  making  heir-at-law  a  party  to  suit, 
for  administeiing  assets  of  deceased  debtor,  Ch.  190 

—  As  to  striking  out  name  of  co-plaintiff  who  has 
given  authority  to  institute  a  suit,  but  refuses  to  con- 
unue  it,  and  making  him  a  defendant,  and  what 
costs  he  will  be  ordered  to  pay,  240 

See  Orders,  26th  of  Aug.  1841,  Ch.  411 

'  Mi^joinder  of  plaintiff  as  legatee  and  as  next 

friend  of  infant  children,  where  renewable  lease- 
holds given  to  W.  and  wife  for  life,  in  trust  to  renew, 
and  out  of  rents  and  profits  to  pay  fines,  &c.,  and 
as  to  residue  for  wife  fur  life,  remainder  to  children 
of  marriage,  residuary  estate  being  charged  with  an- 
nuity to  nlalntiff;  the  bill  prajring  payment  of  ar- 
rears, and  investment  out  ot  residue  to  answer  grow- 
ing payments  of  annuity,  and  that  trusts  of  the  lease- 
holds might  be  carried  into  execution,  and  trustees 
decreed  to  renew,  Kx.  Eq.  9 

—  One  plaintiff  having  no  interest  on  the  record, 
not  a  valid  objection  at  the  hearing,  if  the  Court  can 
make  a  just  and  complete  decree:  but  bill  may  be 
dismissed  at  the  hearing,  if  interests  of  co-plaintiffi 
conflicting,  Ex.  Eq.  17 

Feme  covert  slated  to  be  a  partner,  not  a  neces- 
sary partv  to  bill  respecting  the  partnership,  unless 
suggested  that  she  had  the  authority  of  her  nusband, 
Ex.  Eq.  24 

Question,  whether  guarantors  are  co-sureties, 

Ex.  Eq.  27 

— -~  See  Account.  Amendment.  Copyhold.  Cor- 
poration.    Multifariousness. 

Partithn — of  copyhold  lands  not  within  the  junsdic- 
diction  of  court  of  equity,  whether  bill  relates  to 
such  lands  only,  or  to  copyholds  and  freeholds  inter- 
mixed, Ch.  35 


Por/Z/jon  —  Assignee  of  undivided  portion  of  laroe 
estate  not  entitled  to  require,  on  partition,  that  the 
particular  premises  he  has  purchased,  or  any  part  of 
them,  shall  be  allotted  to  him,  Ch.  219 

Partners— Separate  creditors  of  deceased  partner,  to  be 
satisfied  before  joint  creditors  can  have  their  debts 
paid  out  of  his  separate  estate.  Joint  creditor  en- 
titled to  decree  In  one  suit  on  behalf  of  himself  and 
alt  other  creditors,  against  the  representatives  of 
several  deceased  partners,  and  the  surviving  part- 
ners, for  the  administration  of  estates  of  all  tne  de- 
ceased partners,  Ch.  14 

•— -  How  far  doctrine  in  Loscombe  «.  Russell,  4  Sim. 
11,  *<  that  Court  will  stand  neuter  on  occasional 
breaches  of  contract  between  partners,  when  they 
are  not  of  so  grievous  a  nature  as  to  make  it  impos- 
sible the  partnership  should  continue,"  is  consistent 
with  principle  in  Hichens  v,  Congreve,  Taylor  v. 
Salmon,  and  other  cases,  Ch.  130 

^—  As  to  ordering  one  partner  to  produce  or  set 
forth  the  contents  of  partnership  books  or  accounts, 
Ch.  169 

—  Where  service  of  subpoena  upon  some  deemed 
good  service  upon  all,  Ch.  178 

—  As  to  partnership  in  Life  Assurance  Society,  so 
as  to  render  actual  notice  of  assignment  of  lifo  policy 
unnecessary  for  the  purpose  of  completing  the  title 
of  the  assignee,  Ch.  307 

—  Purchase  by  A  and  B,  brothers,  in  partnership, 
of  freehold  premises ;  a  moiety  conveyed  to  each  m 
fee,  the  premises  being  ever  afterwards  used  in  their 
trade.  A  dies  intestate,  leaving  B  his  heir-at-law, 
the  premises  being  in  mortj^age  to  their  father,  upon 
whose  death,  and  B  entering;  into  partnership  with 
C,  another  brother,  in  the  same  trade,  B  and  C  pay 
off  the  mortgage,  and  the  devisees  of  the  father  ex- 
ecute an  indenture,  conveying  the  premises  to  B 
and  C  as  joint  tenants  in  fee.  This  Indenture  was 
not  executed  by  B  or  C.  B  dies  intestate,  and  his 
beir-at  law  files  his  bill  against  C,  the  surviving 
partner,  and  the  personal  representatives  of  A  and  B, 
praying  a  conveyance  of  tne  preraiites  to  him  (the 
neir  of  B)  in  fee,  and  the  payment  of  one  moiety  of 
the  mortgage  money  out  of  the  personal  estate  of  A, 
and  the  other  out  of  the  personal  estate  of  B : — Held, 
that  the  premises  must  be  regarded  as  personal 
estate,  and  the  bill  dismissed  with  costs,  Ch.  310 

See  Parties. 

Pa/en/— Jurisdiction  of  Master  of  the  Rolls  to  amend 
clerical  error  in  specification,  but  not  on  petition  of 
party  claiming  adversely  to  patentee,  to  order  part 
of  specification  or  memorandum,  which  patentee  is 
desirous  to  sustain,  to  be  struck  out.  Ch.  86 

—  Motion  for  liberty  to  try  question  at  law,  not 
too  late,  though  suit  m  equity  to  restrain  infringe- 
ment of  patent  at  issue.  If  pubhcatlon  has  not  passed, 
Ch.  219 

—  Lord  Chancellor  no  power  to  give  petitioner 
costs,  charges,  and  expenses,  of  and  occasioned  by 
caveat  and  opposition  to  petition  that  patent  may  be 
forthwith  sealed,  but  merely  costs,  Ch.  248 

Pamper — Executors  not  allowed  to  defend  suits  m 
formd  pauperis.  Liability. of  pauper  defendant  to 
pay  costs  of  impertinent  and  scandalous  affidavits, 
Ch.  232 

Patpuent  of  Money  into  C&urt^Vfhtre  separate  mo- 
tion fur,  and  for  production  of  documents,  irregular, 
Ch.30 

— out  of  Court.    See  Railway. 

Personal  Estate,    See  Partnership. 

Pe/i/ioif— Necessity  of  new  petition  to  vary  order  made 
on  petition,  where  the  order  has  been  drawn  up, 
Ch.  340 

— —  Service  of,  after  petition  day,  for  which  it  is 
answered,  irregular,  Ch.  347 

-^-  Intituling  in  Sir  Samuel  Romilly's  Act,  Ch.  368 
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Petition — Where  the  proper  mode  of  settling  the  rights 

of  vendor  nnd  purchaser,  Ex.  Eq.  46 
Pleading— Vfhert  bill  multifarious  Ch.  5,  91 
— —  Where  allegations  as  to  title  of  lessor  t*  legal 
estate,  insufficient  in  bill  of  discovery,  in  aid  of  action 
for  arrears  of  rent  by  devisee  of  lessor,  Cli.  36 

Where  plea  not  double,  Ch.  47 

^— >  Allowance  of  demurrer  to  information  and  bill  of 
Attorney  General  on  behalf  of  a  charity,  at  the  re- 
lation of  persons  alao  plaintiffs,  as  they  did  not  slate 
any  title  to  individuxl  relief,  though  title  for  relief 
shewn  so  far  as  it  was  sought  for  the  benefit  of  the 
charity.  Leave  to  amend  generally,  but  not  to 
remove  any  of  the  plaintiffs  from  continuing  as 
relators,  Ch.  1 1 1 

—  Mode  of  setting  forth  accounts  by  representa- 
tives, and  general  description  of  documents  in  sche- 
dule to  answer,  Ch.  145 

—  Bill  for  administration  of  real  and  personal 
estates  of  deceased  partners,  sustainable  by  joint 
creditor,  in  one  suit  against  their  representatives  i>nd 
the  surviving  partners,  Ch.  190 

■  Defendant  at  liberty  to  put  in  a  new  defence  by 
wa^  of  plea,  where  plea  overruled,  leave  given  to 
plamtiff  to  amend,  and  to  defendant  to  plead  de 
nopo,  and  plaintiff  has  amended  his  bill.  Plea  to 
bill  of  discovery  by  heir-at-hw,  that  plaintiff  was 
not  heir  of  party  who  died  seised,  denying  inter- 

•  mediate  steps  of  descent  from  ancestors  to  plaintiff, 
and  that  there  was  any  descent  or  seisin  in  an^  of 
the  parties,  irregular,  as  comprising  several  distmct 
matters.  Plea  overruled  by  answer  as  to  matters 
not  material  to  displace  plea.  Whether  negative 
plea  can  be  put  in  to  mere  bill  of  discovery,  Ch.  243 

—  Where  plaintiff  not  entitled  to  answer  to  inter- 
rogatories not  material  to  relief,  Ch.  257 

—  Original  bill|  for  administration  of  estate  of  A« 
stated  that  B  and  C  were  his  executors,  and  had 
proved  his  will.  Bill  of  revivor  stated,  that  the 
statement  in  the  original  bill,  that  B  had  proved  the 
will  of  A  was  inaccurate ;  that  C  alone  had  proved 
the  will ;  that  C  was  since  dead,  having  appointed 
B  his  executor,  and  that  B  had  proved  C's  will,  and 
thereby  become  his  personal  representative,  and  aUo 
the  Ifgal  pertonal  representative  of  A,  and  had  since 
possessed  effects  of  boih  A  and  B.  B,  bj  plea  to 
the  bill  of  revivor,  averred,  that  in  the  liftrtnne,  and 
since  the  death  of  C,  he  (B)  renounced  probate  of 
the  will  of  A,  and  that  lie  (B)  had^  never  inter- 
meddled with  the  estate  or  effects  of  A,  and  that  no 
personal  representative  of  A  was  a  party: — Held, 
that  the  statement  in  the  bill  of  revivor  could  not 
be  taken  as  displacing  the  Statement  in  the  original 
bill  i  but  the  statement  of  the  original  bill  could  only 
be  displaced  by  amendment;  and  that  the  objec- 
tion was  therefore  properly  taken  by  plea,  and  not 
by  demurrer.  That  the  plea  averred  only  such  niatter 
as  was  necessary  to  negative  the  statement  that  B 
was  the  executor  of  A,  and  it  was,  therefore,  not 
double,  Ch.  351 

See  Orders  of  26  Aug.  1841,  Ch.  411 

— —  Bill  b^  A,  B,  and  C  for  an  account,  and  to  re- 
strain actions  at  law  against  each  for  freight  and 
average,  not  demurrable  for  multifariousness  or  want 
of  equitv,  where  plaintiffs,  on  their  separate  ac- 
counts, had  put  casks  of  oil  on  board  defendant's 
vessel,  and  several  of  the  casks  having  leaked  during 
the  voysge,  the  leakage  oil  was  sold  by  defendant's 
agent,  and  the  plaintiffs,  being  unable  to  ascertain 
how  much  of  the  oil  belonged  to  each,  agreed  to 
apportion  the  proceeds,  and  required  defendant  to 
pay  the  money  to  them  in  such  proportions,  Ex.* 

——  Insufficiency  of  assertion  in  bill  that  defendant 
claims  some  interest,  without  stating  what ;  and  how 
it  affects  the  plaintiff,  where  defendant  is  n^t  in  pos- 


session of  property.  Nothing  Admitted  by  demurrer 
but  what  is  properly  pleaded,  Ex.  Eq.  33 

Policy  of  Assurance.    See  Mortgage. 

Power — Appointment  of  estates  to  trustees  to  the  nse 
of  A  for  life,  remainder  to  trustees  to  preserve  con- 
tingent remainders,  remainder  to  the  nrst  and  other 
sons  of  A  in  tail  male,  remainder  to  Ihe  use  of  the 
right  heirs  of  B,  for  ever ;  and  if  the  tenant  for  life  or 
in  tail  in  possession  should  become  entitled  to  cer- 
tain other  estates,  the  former  estates  to  g^  over  as  if 
such  tenant  for  life  was  dead,  or  tenant  in  tail  dead 
without  issue.  In  the  life  of  A,  but  before  he  had 
any  son,  the  event  happened  on  which  the  6rtt 
estates  were  to  go  over :— Held,  that  the  right  heirs 
of  B  could  not  take  the  rents  and  profits  of  the 
estates  during  the  life,  or  until  the  birth  of  a  son  of 
A,  inasmuch  as  there  was  the  prior  estate  of  the 
trustees  to  preserve  contingent  remainders,  who 
could  not  be  construed  to  be  trustees  of  such  rents 
and  profits  for  the  benefit  of  the  persons  entitled 
under  the  remote  limitation  to  the  right  heirs  of  B. 
That  such  intermediate  rents  and  profits  did  not 
pass  by  the  devise  of  **  all  the  residue  of  *  my'  real 
and  personal  estate,"  in  the  will  of  the  person  having 
the  power  of  appointment ;  although  in  other  parts 
of  the  will  he  haa  used  the  word  '*  tny**'  >n  reference 
to  estates  subject  to  the  power.  That  though  the 
le^al  estate  was  vested  in  the  trustees  bv  the  ap- 
pointment, yet  in  default  of  appointment  of  the  bene- 
ficial interest,  the  Court  would  send  a  case  for  the 
decision  of  a  court  of  law,  on  the  question  of  the 
effect  of  the  shifting  clause  in  the  prior  limitations, 
upon  the  application  of  either  of  the  parties  claiming 
under  such  limitation,  Ch.  38 

Validity  of  appointment  of  funds  subject  to  |>ower, 

where,  through  mistake,  other  funds  not  within  the 
power  are  also  appointed ;  and  effect  of  hotchpot 
clauses  in  instruments  of  appointment  as  to  excluding 
appointees  from  the  whole  benefit  intended,  unless 
they  give  up  their  shares  of  the  fund  not  Subject  to 
the  power,  to  which  they  are  entitled  under  the  deed 
creating  the  power,  Ch.  43 

— ->  Where  will  does  not  operate  as  appointment  of  a 
fund  mixed  by  trustees  with  funds  to  which  testatrix 
was  entitled  absolutely,  Ch.  81 

Where  will  executed  by  a  residuary  bequest; 

and  right  of  residuary  legatee  to  whole  sum  over 
which  testatrix  has  appointment,  exclusive  of  other 
legatees,  Ch.  83 

What  a  general  and  absolute  power  within  36 

Geo.  3.  c.  52,  Ch.  131 

Question  whether  power  of  appointment  given 

by  marriage  settlement  to  husband  and  wife  is  extin- 
guished by  conveyance  to  provisional  assignee,  by 
husband,  under  the  Insolvent  Debtors  Act;  and 
what  estate  is  vested  by  subsequent  appointment  of 
husband  and  wife  to  trustees  for  sale,  Ob.  165 

Power  of  jit tomey— Where  service  of  subpcsna  to 
appear  on  agent  apponited  by,  good,  Ch.  377 

Practice — As  to  examining  witnesses  and  exhibiting 
interrogatories  to  prove  that  defendants  are  out  of 
the  jurisdiction,  Ch.  1 

As  to  time  of  making  enlargements  of  time  ibr 

making  Master's  report  upon  exception?,  Ch.  7 

-  As  to  serving  other  defendants  with  notice  on 
application  by  one  to  enlarge  publication,  Ch.  14 

As  to  entitling  interrogatories,  where  peUtioo 

and  order  to  examine  witnesses  after  suit  revived, 
Ch.  17 

As  to  compelling  party  to  proceed  with  exami- 
nation of  witnesses,  or  pay  costs,  on  bill  to  perpe- 
tuate testimony,  Ch.  18 

As  to  charging  funds  in  court,  under  1  &  2  Vict. 

c  110.  and  2  &  3  Vict.  c.  82,  and  as  to  stop-orders, 
Ch.21 

As  to  production  uf  title-deeds,  Ch.  2 1 
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Practice — Where'  separate  motions  for  production  of 
documents  and  payment  of  money  into  court,  irre- 
gular, and  where  plaintiff  ordered  to  pay  the  costs  of 
such  irregularity,  Cli.  30 

— —  -  Effect  of  order  allowing  demurrer  and  giving 
plaintiff  liberty  to  amend  bul,  that  suit  remains  a 
pending  suit ;  and  defendant  entitled  to  dismiss  bill 
with  costs,  for  want  of  prosecution,  if  plaintiff  do 
not  amend,  though  be  pays  the  costs  of  demurrer, 
Ch.68 

Arto  obtaining  order  for  the  examination  of  wit- 
nesses ez  parte,  Ch.  70 

As  to  order  for  maintenance  of  infant  on  petidon, 

Ch.  79 

Discharge  on  motion,  of  an  order  made  on  a 

petition  entitled  in  a  cause  which  did  not  exist, 
Ch.88 

'  As  to  interlocutory  proceeding  before  hearing  of 

cause,  to  determine  whether  plaintiff  sustains  the 
character  he  assumes,  Ch.  100 

As  to  not  allowing  personal  representative  of 


defendant,  who  has  put  in  answer  and  examination 
allowed  to  be  untrue,  to  put  in  further  answer  and 
examination,  and  allowing  party  who,  in  his  exami- 
nation has  denied  having  receipts  or  making  pay- 
ments within  a  certuin  period,  to  give  evidence  of 
such  payments,  in  contradiction  to  his  answer  and 
examination,  where  he  is  afterwards  charged  by 
other  evidence  with  receipts  during  that  time ;  and 
as  to  interference  with  Master's  examination  and 
judgment  in  the  conduct  of  inquiries  before  him, 
Ch.  105 

—  No  irregularity  to  examine  witnesses  on  first  day 
of  term,  where  publication  enlarged  until  that  day. 
Wluther  order  by  Master  fur  enlarging  publication 
within  24(h  Order  of  1833,  Ch.  112 

As  to  allowance  of  costsof  affiJavits  filed  in  sup- 


port of  or  opposiiion  to  petition,  though  not  read  at 
the  hearing.  As  to  filing  affitiavits,  so  as  to  have 
the  effect  of  postponing  motion  to  dissolve  injunc- 
tion, where  notice  of  such  motion  given  ;  and  as  to 
Elaintiff  reading  affidavits  filed  by  him  aAer  motion 
as  stood  over  at  his  request,  Ch.  115 

—  As  to  motion  of  course  to  dismiss  bill,  where 
plaintiff  has  liberty  to  amend  wilhin  a  certain  time, 
Ch.  160 

—  As  to  admitting  further  affidavits  in  support  of 
injunction,  Ch.  163 

—  As  to  ordering  a  party  to  produce  or  set  forth  the 
contents  of  partnership  books  and  accounts,  Ch.  169 

—  As  to  transfer  of  cause  to  another  branch  of  the 
court,  Ch.  178 

As  to  defendant  obtaining  order  to  revive,  unless 


plaintiff  shall  do  so  within  a  limited  time,  Ch.  200 

—  Causes  going  out  of  Lord  Chancellor's  paper,  for 
want  of  attendance,  to  be  placed  at  the  end  of  the 
list  of  causes.  Ch.  200 

—  As  to  appearance  of  Attorney  General,  except  in 
support  of  charity  information,  where  there  is  a 
relator ;  and  as  to  hearing  trustees  not  parlies  to  the 
information,  on  appeal,  where  they  have  presented 
and  been  heard  on  their  petition  in  the  court  below« 
and  have  attended  by  their  solicitor  proceedings 
before  the  Master,  Ch.  201 

As  to  time  for  motion  to  try  question  at  law,  ih 


suit  to  restrain  infringement  of  patent,  Ch.  219 
—  As  to  time  for  obtaining  the  common  injunction, 
Ch.  222 

As  to  reading  affidavits  on  shewing  cause  against 


dissolving  common  injunction,  Ch.  223 

—  As  to  ordering  payment  of  money  to  solvent 
trustees,  where  one  has  become  bankrupt  after 
decree  to  pay  to  all,  Ch.  234 

—  As  to  striking  out  name  of  co-plaintiff,  and 
making  him  a  defendant,  and  what  costs  he  will  be 
ordered  to  pay,  Ch.  210 


Practice — As  to  operation  of  order  to  elect  within  eight 
days,  whether  plaintiff  will  proceed  at  law  or  in 
equity,  in  staying  proceedings  during  that  time, 
Ch.  251 

• As  to  granting  new  commissions  to  cross-exa- 
mine witnesses,  and  generally,  and  as  to  authority 
and  duty  of  commissioner,  Ch.  253 

As  to  dismissing  bill  for  non-compliance  with 

17th  Order  of  1831,  Ch.  261 

Two  months  for  excepting  to  answer,  computed 

from  day  when  filed,  Ch.  288 

■ As  to  committing  party  guilty  of  breach  of  injunc- 
tion, without  producing  writ,  (Jh.  297 

As  to  removal  of  defect  of  title,  on  bill  for  specific 


performance,  after  title  declared  bad,  Ch.  302 

—  As  to  granting  new  trial  on  issue  devitavit  vel 
non,  Ch.  305 

—  As  to  issuing  commission  of  lunacy  without  affi- 
davit of  medical  man,  Ch.  315 

—  As  to  inquiring  who  is  customary  heir  on  decease, 
or  order  to  inquire  as  to  heir-at-law  of  deceased 
person,  Ch.  315 

—  As  to  new  commission  to  cross-examine  witness 
discovered  to  be  interested,  Ch.  323 

—  As  to  discharging  for  contempt  for  not  entering 
appearance,  after  thirty-five  days,  Ch.  325 

As  to  discharging  order  for  misnomer  of  defendant 


in  notice  of  motion,  Ch.  327 
—  on  application  by  mortgagor  for  re-conveyance^ 
where  mortgagee  a  lunatic.  New  petition  to  be 
presented  where  order  made  on  petition  has  been 
drawn  up,  and  is  sought  to  be  varied,  Ch.  340 
— —  ^Vhere  defendant  does  not  put  in  his  answer  afier 
expiration  of  seven  weeks  from  filing  amended  bill, 
and  as  to  costs  of  motion  to  put  in  answer  after  re- 
plication, Ch.  340 

As  to  discharging  receiver,  where  one  of  two  in- 


fants attains  twenty-one,  Ch.  344 

—  Irregularity  of  serving  petition  after  petition  day 
for  which  it  is  answered.  Ch.  347 

— >-  As  to  motion  to  discharge  irregular  order  aban- 
doned by  the  party  who  has  obtained  It,  and  as 
to  obtaining  another  order  for  the  same  purpose, 
Ch.  353 

As  to  time  of  obtaining  office  copies  of  affidavits 

on  which  motion  for  injunction  is  founded,  Ch.  356 

■  As  to  official  and  creditors'  assignees  severing  and 
appearing  separately  at  the  hearing,  Ch.  356 

—  As  to  order  to  increase  allowance  out  of  surplus 
income  of  charity  estate,  without  reference  to  the 
Master,  Ch.  361 

— —  As  to  production  and  inspection  of  letters,  Ch.  369 

■  ■  — -  As  to  appointing  receiver  in  suit  by  equitable 

mortgagee  where  defendant  has  not  appeared,  Ch. 
362 

-*—  As  to  service  of  subpcena  to  appear  on  agent, 
Ch.  377 

i— -  See  Orders  of  26th  of  August,  1841,  Ch.  411 

— —  As  to  making  payment  of  costs  of  application,  a 
condition  precedent  to  order  to  amend  by  adding  a 
party,  Ex.  Eq.  2 

— -  See  Costs.  Infant  Information.  Supplemental 
Bill.    Witness. 

Prescription  Act,    See  Limitations,  Statute  of. 

Principal  and  ^^en/— Distinction  bietween  a  particular 
and  general  authority  explained.  Situation  of  pur- 
chaser who  has  paid  part  of  the  uurchase- money  to 
general  agent  or  vendor,  before  Uie  day  of  payment 
•greed  upon,  with  respect  to  hb  right  to  receive 
that  amount  from  a  sub -vendee,  or  to  a  lien  on  the 
land,  Ch.  18 

—  Set-off  in  action  for  commission  by  agent,  who 
has  received  more  than  he  is  entitled  to,  Ex.  Eq.  43 

—  See  Bankrupt. 

Principal  and  Surely — Agreement  by  R,  and  J,  as 
surety,  to  give  a  bond  to  bankers  to  secure  advances 
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made  to  R  ft  Co.,  and  by  R  ft  Go.  to  gilve  J  a  bond 
to  indemnify  him ;  indemnity  bond  given  to  J,  and 
surely  bond  executed  by  him  but  not  by  11 :  J  not 
liable  to  the  bankers.  Promissory  note  given  by  J 
and  R  to  banking  firm,  of  which  R  is  a  member,  as 
security  for  bill  to  be  renewed  advanced  by  that  firm 
to  D  &  Co.»  in  which  R  is  alto  a  member.  R  re- 
tires from  banking  firm,  who  afterwards  accept  and 
pay  another  bill  drawn  by  D  &  Co.  The  last  bill 
considered  a  renewal  of  the  first,  and  J  liable  on  bis 
promissory  note,  Ch.  395 

Probate  Duty.    See  Legacy  Duty. 

Process — Service  of  sulnxxna  on  some  partners,  where 
others  could  not  be  found,  ordered  to  be  good  ser- 
vice, Ch.  178 

' against  a  married  woman,  where  allowed  to  issue 

as  if  she  were  a  ferae  sole,  Ch.  208 

Service  of  sub^ua  to  appear  on  agent  of  defen- 


dant abroad,  havnig  special  power  to  act  on  his  be- 
half, and  to  prosecute  and  defend  any  suits  in  re- 
spect of  the  subject-matter  of  the  cause,  Ch.  377 
See  New  Orders  of  1841,  Ch.  411 


Production  and  Inspection  of  £0//«rs— Defendant  al- 
lowed a  month's  time  to  answer  after  inspection  of 
letters  set  forth  in  schedule  to  bill,  but  production 
thereof  and  of  other  letters  in  plaintiff's  possession, 
forming  part  of  the  correspondence,  but  not  stated  in 
the  bill,  not  ordered,  Ch.  369 

Production  of  Books  and  Accounts — Where  not  ordered^ 
by  reason  of  their  belonging  to  a  partnership,  and 
defendant  or  examinant  having  only  •  joint  interest 
therein,  Ch.  169 

Production  of  Documents — Where  separate  motion  for, 
and  for  payment  of  money  into  court,  irregular,  Ch. 
30 

Bill  to  compel  payment  of  a  le^cy  left  plaintiff 

by  will  of  bis  f^randuther  (who  died  in  1795),  and 
charged  specially  on  the  estates  of  his  grandfather, 
<*  not  in  settlement.*' .  Answer  of  defendant,  abso- 
lutely entitled  to  the  estates  in  question,  subject  to 
the  legacy,  as  well  as  the  estates  in  settlement,  that 
the  unsettled  estates  bad  been  long  since  entirely 
exhausted  by  mortga^^es  of  large  amount,  to  different 
persons,  prior,  in  point  of  date,  to  the  time  of  the 
death  of  the  grandfather,  and  the  date  of  his  will ; 
admitting  the  possession  of  copies  of  certain  deeds 
and  documents  making  out  title  of  defendant  to 
settled  and  unsettled  estates:  defendant  bound  to 
produce  the  same  (with  the  exception  of  anv  cases 
and  opinions  of  counsel),  notwithstanding  the  ab- 
sence as  parties  to  the  suit  of  the  mortgagees  of  those 
esUtes,  Ch.  273 

Production  of  Title-deeds — Defendant  not  bound  to 

f>roduce  his  title-deeds,  on  information  claiming 
and,  out  of  which  rent-charge,  paid  by  owner  of  a 
farm  to  a  charity  for  many  years,  has  been  paid,  the 
answer  setting  up  that  tlie  charity  is  not  entitled  to 
more  than  the  rent-charge ;  that  it  is  uncertain  which 
were  the  lands  charged ;  and  that  the  party  under 
whom  the  defendant  claims,  was  a  parcnaser  with- 
out notice  for  valuable  consideration ;  and  admitting 
that  he  has  title-deeds  constituting  his  own  title,  bnt 
denying  that  they  shew  the  title  of  the  claimants, 
Ch.  24 
Publication — Other  defendants  to  be  served  with  no- 
tice on  application  by  one  to  enlarge  publication, 
Ch.  14 

Railway — Purchaser  of  scrip  certificates  of  shares  in 
projected  railway,  before  passing  of  act  bv  which 
company  is  incorporated,  not  liable  for  calls ;  and 
biU  by  vendor,  after  passing  of  the  act,  to  compel 
him  to  accept  transfer  of  sliares,  and  to  indemnify 
vendor  against  all  calls  in  respect  of  them,  not  am- 
tainaUe,  Ch.S36 

"— —  Gotta  of  dup9oal«  conveywice,  rendeied  iiecet« 


iary  by  price  exceedUig  ailioanC  paid  Into  cimrt  by 
company,  not  allowed  to  trustees ;  nor  costs  of  ex- 
ception to  Master's  report  against  the  purchase. 
Trustees  allowed  to  take  extra  costs  oat  of^ principal 
money  in  court,  though  some  entitled  in  remainder 
infanU.  Ex.  Eq.  49 

Railway — Small  sum  of  money  paid  into  court  by 
railway  company  for  farm  buildings  taken  by  them* 
ordered  to  be  paid  out  to  a  tarustee>  for  tbe  purpose 
of  being  expended  in  new  buildings  proposed  to  be 
erects,  Ex.  Eq.  92 

iZec#/oer— Presumption  as  to  dischkrge  of  duty  of  par- 
ties appointed  to  settle  accounts  of  receiver  of  cha- 
rity. Ch.  58 

Discharge  of,  on  application  of  pluntiff,  on  new 

trustees  appointed  by  the  Court  undertaking  (with- 
out entering  into  recognisances)  to  pay  their  accounts 
half-yearlv,  as  the  receiver  had  done,  when  the  re- 
ceiver had  been  appointed,  at  the  instance  of  the 
plaintiff,  by  reason  of  the  misconduct  of  one  trustee 
and  the  incapacity  of  tbe  other,  though  the  applica- 
tion was  resisted  by  legatees,  whose  legacies  were 
charged  on  the  estate,  Ch.  193 

See  Devise.     Infant.    Mortgage. 

Aespec/ttv— Rejection  of  this  word  in  a  will,  Ch.  195 

Revivor — Order  to  defendant  for  Hbertv  to  revrre, 
unless  plaintiff  shall  do  so  within  a  limited  time, 
where  plaintiff  files  a  bill  of  revivor  and  delays  to 
obtain  order  to  revive,  Ch.  200 

itK/es— 13  and  5  of  1  WiU.  4.  c  36,  how  construed,  Ch. 
325 

Savings  Bank'-Ordet  on  petition  under  3  WilL  4.  e. 
14.  s.  28,  for  payment  of  debt  to  savings  bank,  firom 
treasurer,  out  of  first  monies  to  be  received,  before 
any  report  made,  in  suit  for  administration  of  estate 
of  treasurer,  but  not  fur  payment  of  costs  of  petition, 
Ch.  223 

Set'off—Xii  action  by  agent  for  commission,  where  by 
coUusion  he  has  received  more  than  he  isentided  to» 
Ex.  Eq.  43 

—  See  Bankrupt.    Injunction. 
Setllewtent'-on  marriage  of  ward  of  court,  ao  as  that 

husband  shall  not  take  any  interett  in  vrife's  fortune, 
Ch.  100 

Liability  of  trustees,  aiding  husband  in  defeating 

wife's  enjoyment  of  her  separate  estate,  to  payment 
of  costs  of  suit  rendered  necessary  by  husband's  un- 
founded claims,  and  of  parties  interested  in  re- 
mainder, not  necessary  parties  to  the  snit,  where 
they,  on  the  part  of  the  husband,  set  up  a  cUiim  of 
the  husband  tor  life.  Appointment  and  coatlnoance 
of  trustee  favourable  to  wife  as  receiver  of  estates, 
where  no  motion  to  discharge  him.  and  appointment 
of  new  trustees  necessary,  Ch.  110 

Where  legacy  a  satMkction  of  portion  under, 

Ch.  184 

Provision  on  man^age  of  H.  W.  with  E.  M, 

that  within  six  months  atlcr  the  death  of  J.  M,  the 
father  of  E.  M,  his  executors  shall  pay  to  the  tmsteet 
of  the  settlement  lO.OOOr,  to  be  invested,  the  inter- 
est to  be  paid  to  E.  M.  for  her  life,  with  remainder 
to  H.  W.  for  his  life,  remainder  to  tbe  ohHdren  of 
the  marria^,  as  the  parents  or  -survivor  shall  ap- 
point, and  in  default  of  appointment,  for  the  only 
child  of  tbe  marriage,  if  but  one,  but  if  more  than 
one,  in  eqnsl  shares,  the  same  to  be  Tested  interests 
in  sons  at  twenty-one,  and  in  dauahtert  at  twenty- 
one  or  marrii^e ;  and  if  no  such  ^ild  shall  attain  a 
vested  interest,  the  10,000/.  to  go  amongst  the 
brothers  and  sisters  of  E.  M,'  as  she  may  appoint, 
and.  In  default  of  appoiritment,  the  same  to  be  held 
in  trust  for  such  person  or  persons  as,  at  the  time  of 
the  death  of  E.  M,  shall  be  her  next-of  kin.  Mar- 
riage solemnised,  and  issue  only  one  child,  who  Sur- 
vives its  mother  only  a  few  days,  and  diet  an  iaftnt, 
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and  parent!  of  B.  M.  turriTe  the  child.  The  child 
and  the  parents  of  B.  M,  by  virtue  of  the  limitation 
to  the  next-of-kin  of  B.  M,  talce  the  10,0001.  as  joint 
tennnts;  and  ilie  parents  of  B.  M.  on  surviving  the 
child,  are  entitled  to  the  whole  10,000/.  at  the  sur- 
vivors, Ch.  391 

Settlement,    See  Baron  and  Feme.    Power. 

Shtfliug  Ute.    See  Power. 

Skip  tmd  Shipping — Where  freight  does  not  pass  to 
legatee  of  ship  as  a  part  of  his  specific  legacy,  Ch.  93 

■  As  to  granting  ii\junction  at  the  instance  of 

owners  of  goods  to  restrain  captain  from  selling 
cargo  for  the  purpose  of  repairing  the  vessel,  and 
what  plaintiff^  will  be  required  to  do  before  it  it 
granted,  Ch.  297 

— —  See  Injunction. 

ScUdtor — Right  to  costs  for  services  in  respect  of 
trusts,  where  deed  by  which  he  is  appointed  trustee, 

Jrovides  for  the  payment  of  his  proiMsional  charges 
:h.2 

^—  Lien  on  client's  papers  equivalent  to  contract, 
and  papers  not  ordered  to  be  delivered  up  merely 
on  payment>into  court  of  amount  due.  What  course 
the  Court  will  take  to  prevent  the  lien  of  the  solicitor 
on  a  document,  from  l>eing  productive  of  ii\jury  to, 
or  loss  of  property  to  which  it  relates,  as  in  the  case 
of  a  policy  or  assurance,  Ch.  375 

See  Orders  of  26th  of  August,  Ch.  411 

Taxation  of  bill,  after  setUement,  upon  the  com- 
mon petition,  without  stating  objectionable  items, 
Ex.  Eq.  49 

Specialty  Debt — Contribution  for  payment  of,proraidt 
where  estates  devised  to  heir-at-law  and  other  par- 
ties, Ch.  177 

Specifk  Petformance — Bill  for,  of  agreement  for  lease, 
and  Miction  for  damages  accrued  for  non* performance 
of  parts  of  agreement,  not  for  the  same  matter,  and 
both  may  be  continued,  Ch.  251 

As  to  removal  of  defect  of  title  after  title  declared 

bad,  Ch.  302 

See  Vendor  and  Purchaser. 

StwKip*    See  Mortgage. 

iSlo/a/e—Construction  of  1  &  2  Vict  e.  110.  a.  14.  and 
3  &  4  VicL  c  82.  s.  2,  Ch.  21 

Construction  of  5  &  6  Will.  4.  c.  83,  on  question 

of  extent  of  authority  of  Master  of  the  Rolls  to 
amend  tlio  specification  of  a  patent,  Ch.  83 

Construction  of  1  &  2  Vict  c  110,  Ch.  162 

Construction  of  52  Geo.  3.  c.  101.  (Charity  Peti- 
tions), Ch.  172  .  X  / 

47  Geo.  3.  c  74,  and  3  &  4  WUU  4.  c.  104, 

Ch.  100 

Construction  of  sec.  28  of  3  WIIL  4.  c  14,  (Sav- 


ings Bank  Act),  Ch.  223 

Plea  of  non-payment  of  rent  for  twenty  years, 

under  3  &  4  WiU.  4.  c  27,  where  insuflScicnt,  Ch. 
242 

Construction  of  39  &  40  Geo.  3.  c.  90,  Ch.  266 

11  Geo.  4.  and  1  Will.  4.  c  60.  ss.  8,  19,  and 

24,  Ch.  345 

1  Will  4.  c.  60,  Ch.  383 

Staying  Proeeedingi — Where  proceedings  not  stayed 
by  order  to  elect  within  a  given  time  to  proceed  at  law 
or  in  equity,  Ch.  251 

Stock — Party  obtaining  order  to  prevent  transfer  or 
payment,  without  notice,  to  pay  costs  occasioned 
thereby;  but  party  presenting  petition  for  such 
order,  not  required  to  serve  it  on  parties  or  persons 
interested  in  parts  of  stock  or  funds  not  sought  to  be 
affected.  Ch.  272 

See  Time. 

Stop-order,    See  Debtor  and  Creditor. 

Snpjilemenlal  Bl//— Order,  upon  motion,  directing  cer- 
tain preliminary  inquiries  to  be  made,  obatined 
under  the  General  Orde^of  May  1839,  by  sole  plain- 
tiff, who  dies  before  any  report  is  made,  and  before 


any  decree  has  been  made  in  the  caoie.  Supplemen- 
tal bill  by  one  of  the  defendants  to  have  benefits 
of  the  order  and  the  inquiries,  regular.  CIi.  328 
SuppretsioH  of  Depotitiont — Where  motion  for  too  late, 
and  what  not  good  grounds  for,  Ch.  331 

Tenant  for  Z(/e— Right  of  tenant  for  Hie,  unimpeach- 
able for  waste,  to  have  principal,  and  stock,  and 
monies  produced  by  timber  cut  by  trustee,  with  con- 
sent of  previous  tenant  for  life  impeachable  for  waste, 
transferred  and  paid  to  him,  Ch.  312 

Timber.    See  Tenant  for  Life. 

Time — 5th  of  January  1841  included  in  twenty-one 
years,  and  dividends  due  on  that  day  form  part  of 
accumulation  fund,  where  testator,  dying  the  5th  of 
January  1820,  directs  income  for  twentv-one  years 
from  his  death,  to  be  laid  out  in  purchase  of  real 
estate  and  accumulated,  and  then  to  be  held  on  cer- 
tain trusts,  Ch.  161 

for  amending  bill  under  13th  Order  of  1831, 

Ch.233 

of  payment  of  legacy,  Bx.  Eq.  5 

Titke*^V/ood  of  the  growth  of  twenty  years  or  up- 
wards, springing  from  roots  or  stools  of  trees  formerly 
felled,  exempt  from  payment  of,  Ch.  103 

Defence  to  bill  by  rector  of  F,  for  account  of, 

against  lord  .of  manor  of  F  and  his  tenants,  that 
manor  of  F  was  situate  in  the  parish  of  F,  and  that 
from  time  immemorial  there  had  been  payable  and 
paid  by  the  owner  of  the  manor  of  F  to  the  rector 
the  sum  of  40^  annually,  by  two  equal  payments,  at 
Lady-day  and  Michaelmas,  in  lieu  of  all  tithes;  and 
that  from  time  immemorial,  the  owner  of  the  manor 
of  F, "  or  his  assigns,"  had  been  accustomed  to  have, 
and  in  respect  of  the  sum  so  paid  to  the  rector  ou^ht 
to  have,  the  tenth  of  all  titheable  matters  arising 
within  the  manor :  a  double  prescription,  the  first 
branch  being  an  ordinary  district  modus,  but  con- 
tradicted by  the  evidence,  the  receipt  of  tithes  in 
kind  by 'any  one  being  inconsistent  with  a  modus  in 
lieu  of  tithes.  Whether  a  prescription  for  the  lord 
of  the  manor,  or  the  proprietor  of  lands,  *'or  his  as- 
signs,'* to  take  tithes  from  the  terre-tenanU,  In  con- 
sideration of  a  money  payment  to  the  rector,  can  be 
sustained.  Gross  absurdity  of  presumed  bargain 
between  the  church  and  the  lord,  (as  also  the  rank- 
ness  of  a  modus,)  not,  strictly  speaking,  an  objection 
in  point  of  law,  but  a  circumstance  offset,  to  be  used 
as  a  criterion  in  judging  of  the  rest  of  the  evidence. 
Clear  proof  necessary  to  sustain  prescription  above 
stated,  and  what  evidence  insufficient.  Modus  good 
mro  tanto  where  set  up  for  manor  of  F,  of  which  H 
is  alleged  to  be  part,  and  H  ia  not  proved  to  be  part 
of  the  manor.  No  operation  of  fine  or  tithes  wtiilst 
they  remain  spiritual,  Bx.  Bq.  57 

TilU'deede—yi  hereparty  not  bound  to  produce,  Ch.  24 

Transfer  of  Came  —Order  for,  to  another  branch  of  the 
Court,  where  made,  Ch.  178 

TVaeerse— of  inquisition  of  lunacy  a  matter  of  right, 
Ch.404 

Xrais/— -Right  of  solicitor,  who  is  alsa  trustee,  to  retain 
for  his  professional  charges,  where  deed  of  trust 
makes  provision  for  the  same,  Ch.  2 

Minister  and  part  of  congregation  seceding,  not 

congregation  for  which  trust  created,  where  trust 
was  "  for  the  use  of  the  congregation  of  Protestant 
Dis»enters  of  the  Presbyterian  Persuasion,  who  then 
OMasionally  met  at  the  house  of  J  A  :*'  and  injunc- 
tion to  restrain  action  by  trustees  against  the  minis- 
ter, dissolved,  Ch.  71 

By  what  legatees  loss  4>ccasioned  by  misapplica- 
tion by  executor,  who  is  also  trustee,  is  to  be  borne, 
Ch.106 

Liability  of  trustees  of  msrriage  settlement,  who 

support  unfounded  claim  of  husband  to  defeat  wife's 
enjoyment  of  her  separate  estate,  to  pay  coats  of  auit 
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rendered  necessary  by  such  unfounded  claims,  and 
rUo  the  costs  of  parties  interested  in  remainder 
tinder  tlie  settlement,  though  not  necessary  parties 
to  tlie  suit,  where,  on  the  part  of  the  husband,  they 
set  up  a  claim  to  a  tenancy  for  life  in  money  pro- 
duced by  felling  timber,  which  raises  a  question 
whether  remainder- men  are  interested,  Ch.  116 

Trust — Setting  aside  purchase  of  annuity  by  party 
standing  in  a  fiduciary  character.  Rule  relative  to 
purchases  by  parties  standing  in  a  fiduciary  character, 
not  confined  to  particular  classes,  but  extended  to  all 
persons  coming  within  the  principle  of  the  rule,  as 
naving  duties  to  perform  inconsistent  with  the  cha* 
racter  of  purcha<ier8.  Party  intrusted  to  sell  and 
mansge  for  others,  undertakes  not  to  manage  for 
benefit  and  interest  of  himself.  Cb.  129 

Refusal  of  order  under  4  &  5  Will.  4.  c  29,  for 

investment  of  trust  fund  upon  real  securities  in 
Ireland,  on  petition  by  party  entitled  for  life  to  in- 
come of  fund,  where  other  persons,  infants  and 
married  women,  interested  in  remainder,  investment 
not  being  shewn  to  be  beneficial  to  those  parties, 
Ch.  148 

Right  of  trustees  to  costs  of  suit,  instituted  to 

obtain  as:»ignmeni  of  term  limited  by  marriage  set- 
tlement to  trustees  to  secure  a  jointure  for  the  wife, 
if  she  survives  her  husband ;  where  husband  sells, 
wife  releases  her  Jointure,  and  trustees  are  applied 
to  by  the  purchaser  to  surrender  the  term,  Ch.  209 
Order  for  payment  of  a  sum  of  money  to  two 


solvent  trustees  and  solicitor,  where  the  third  trustee 
had  become  bankrupt  afler  decree  for  payment  to 
the  three,  without  a  new  application  and  supple- 
mental order,  Ch.  234 

Decree  for  sale,  and  husband  declared  a  trustee 

within  11  Geo.  4.  &  1  Will.  4.  c.  60.  s.  9,  where  a 
woman,  who  is  sole  trustee  for  sale,  has  married  a 
man  who  has  absconded,  and  has  not  been  heard  of 
up  to  the  hearing  of  the  cause,  but  a  person  to  con- 
vey in  his  room  not  appointed.  Proof  of  search  for ' 
trustee,  under  s.  24,  to  be  given  at  the  hearing  by 
aflSdavit,  Ch.  345 

Where  trustees  defending  separately  entitled  to 

two  sets  of  costs,  Ch.  303 

See  Executor.     Infant.     Legacy.     Railway. 

Trnttee.    See  Mortgage. 

Vendor  and  Purchater — Purchaser  who  has  paid  part 
of  purchase- money  to  general  agent  of  vendor, 
before  day  of  payment  stipulated  in  contract,  not 
entitled  to  receive  the  amount  from  sub-purchaser, 
or  to  a  lien  on  the  lands,  Ch.  18 

As  to  right  of  executor  or  personal  representative 

to  indemnity  against  breaches  of  covenant  before 
executing  assignment,  where  leasehold  premises 
belonging  to  testator  have  been  sold  under  a  decree 
of  the  Court,  Ch.  109 

Rule  as  to  purchase  of  property  by  parties  stand- 


ing in  aYiduciary  character,  Ch.  129 

Sale  to  a  defendant  in  the  cause  not  set  aside  on 


application  of  another  defendant  present  at  the  sale, 
and  making  no  obiection  to  the  bidding,  though  no 
order  for  Lave  to  bid  by, the  Court ;  but  motion  re- 
fused without  costsf  Ch.  176 

Purchaser  of  undivided  share  of  part  of  large 


estate  not  entitled  on  partitiou  to  allotment  of  part 
of  premises  he  has  purchased,  Ch.  221 

—  Sale  of  reversionary  interest  to  C,  under  circum- 
stances of  fraud,  knd  afterwards  to  tenant  for  life,  by 
C,  fur  a  fair  consideration,  set  aside  after  twenty 
years,  on  bill  filed  by  eldest  son  of  reversioner,  Ch. 
284 

—  Concurrence  of  assignee,  under  Insolvent  Act 
necessary  on  sale  by  assignee  of  bankrupt,  where 
owner  has  taken  the  benefit  of  Inaolvent  Act,  and 
then  become  bankrupt;  and  non- concurrence  an 


objection  to  the  title,  and  not  merely  a  question  of 
conveyance.  Order  for  reference  whether  good  title 
could  be  made,  on  bill  by  assignee  for  specific  per- 
formance, after  title  dedared  bad.  and  ciuse  aet 
down  for  further  direction,  on  petition  offering  to 
obtain  concurrence  of  assignee  under  the  insolvency, 
Ch.  302 

Vendor  and  Purchater— RenU  of  real  estate  contracted 
to  be  sold  by  intestate  belong  to  his  heir-at-law 
until  time  of  completion  of  contract,  Ch.  362 

• Bill  for  specific  performance  of  contract,  by  one 

of  two  joint  purchasers,  against  the  other  purchaser 
and  the  vendor  not  objectionable  by  the  defendant, 
the  vendor,  on  the  ground  of  multifariousness,  and 
that  the  plaintiff  could  not  support  his  bill,  unless 
the  JMint  purchaser  join  him  as  aco-plaintiflTtherein. 
Semble — acceptance  of  the  title  by  the  co-defendant, 
the  joint  purchaser,  is  no  answer  to  the  plaintiff's 
right  to  have  a  good  title  proved.  A  subsidiary  con- 
tract, by  which  the  defendant,  the  vendor,  became 
the  occupant  of  part  of  the  estate  sold,  at  a  fair 
annual  rent,  affords  no  impediment  to  a  specific 
performance  of  the  contract,  Ch.  367 

Concurrence  of  annuitants  not  necessary  to  enable 

devisee  to  make  good  title  to  purchaser,  where  gift 
and  devise  of  estate  real  and  personal  absolutdy, 
subject  to  payment  of  debts,  legiades,  and  suinuities, 
Ch.407 

Prindplc,  that  purchaser  of  fee  subiect  to  leasea 

is  deemeo  to  have  notice  of  contents  of  leases,  appli- 
cable to  purchaser  of  a  particular  lease.  Exceptions 
to  Master's  report  of  good  title,  on  the  ground  of 
misrepresentation  and  unusual  covenants,  overruled* 
where  leasehold  property  descsibed  in  particulars  oT 
sale  as  parcelled  into  small  lots,  with  housea  thereon, 
and  let  for  long  terms,  at  fixed  groun  !•  rents  upon 
each,  with  the  exception  of  two  lots  of  groand  let  as 
gardens  to  tenants  at  will,  the  whole  producing  to  the 

{lurchaser  a  yearly  income  of  120/.,  and  held  on  lease 
or  forty- nine  years,  at  a  ground-rent  of  86/.  per 
annum,  and  the  abstract  of  title  shewed  a  reserva- 
tion in  the  original  lease  of  a  rent  of  80/ ,  and  such 
additional  rent  as  should  be  equal  to  one-Uiird  of  the 
Improved  yearly  rent,  the  lease  alto  containing  tome 
ttnngent  covenantt,  Ex-  Bq.  13 
'^—  Right  of  assignees  of  bankrupt  purchater  to  tum 
for  which  he  has  contracted  to  tell  the  property, 
though  he  has  not  paid  the  whole  of  the  purchase- 
money  within  time  spedfied  in  agreement,  where 
vendor  obtains  from  purchaser  a  warrant  of  attorney 
in  ejectment,  upon  which  he  signt  judgment  and 
issues  execution,  but  afterwards  receives  the  last 
payment ;  and  where  vendor,  if  he  sella  the  pro- 
perty, will  be  deemed  a  trustee  for  surplut  for  the 
purchaser,  Ex.  Eq.  46 

•> Circumstances  of  evidence  generally  leading  to 

notion  of  surprise  or  mistake,  sufficient  to  induce 
Court  to  withhold  decree  for  specific  performance, 
where  contract  of  sale  signed  dt  vendors,  without 

Srofessional  assistance,  and  purchaser  is  a  tolidtor, 
;x.  Eq.  54 
— ^  Where  purchaser  entitled  to  be  relieved  by  reason 
of  inaccuracy  of  a  plan  of  the  premises,  though  auc- 
tioneer, at  the  time  of  the  sale,  givet  out  that  be  tells 
by  the  particulart  only,  Ex.  Eq.  92 
— ^  See  Interpleader. 

Ward.    See  Baron  and  Feme. 

IFi//— Where  parol  evidence  admisiible  to  explain  b- 

tention,  Ch.  10 
Construction  of,  as  to  computation  of  time,  Ch. 

161 
— —  Where  devise  construed  to  be  revoked  by  codicil, 

Ch.  185 
— -  Rejection  of  the  word  »*  respective*'  in  the  cou- 

ttruction  of,  Ch.  195 
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^i/^— Coftt  of  tiiit  to  adminUter  estate,  to  be  paid  out 
of  real  estate  and  personal  estate  savourinff  of  realty, 
and  pure  personal  estate  pro  ratd,  and  funeral  ex- 
penses, deots,  and  legacies,  out  of  both  descrtp tioni 
of  personal  estate  pro  ratd,  where  real,  leasehold, 
and  personal  estate,  devised  and  bequeathed  tu  trua- 
tees  to  make  swle  of  and  get  in  all  real  and  pergonal 
estate,  and  out  of  the  produce  to  pay  funeral  and  tes- 
tamentary expenses,  debts,  and  certain  legacies,  the 
residue  being  given  for  charitable  purposes,  €h.  241 

— •  Construction  of,  as  to  trust  for  accumulation 
during  minority,  and  time  between  death  of  testator 
and  commencement  of  minotity,  being  void,  and  ai 
to  allowance  for  maintenance  after  twenty-one,  aa 
to  disposition  of  surplus  annual  produce,  and  who 
take  vested  interests  in  trust  funds,  Ch.  260 

— —  As  to  granting  new  trial  on  iitue  devtsopil  wel  mm, 
Ch.805 

•»—  Parol  dedarationt  of  testator,  as  to  setting  up 
his  son  in  business,  and  asking  custom  for  him,  not 
allowed  to  countervail  direction  in  will,  tl^at  son  shall 
have  the  option  of  puroliasing  the  good-will  of  the 
business,  tne  purchase  money  to  form  part  of  the 
residuary  estate, .the  son  claiming  the  business  as  an 
advancement,  Ex.  Eq.  2 

—  Where  real  estates  purchased  after  date  of  will, 
pass  by  will  and  codicil ;  and  foundation  for  excep- 
tion that  such  estates  do  not  pass,  that  new  words 
would  be  necessary  to  pass  them,  if  testator  had  re- 
peated hb  will  verbatim  in  the  codicil,  Ex.  Eq.  5 

Surplus  of  produce  of  real  estates,  after  pavroent 

of  legacies,  to  go  according  to  directions  of  will,  and 
of  personal  estate  to  next-of-kin,  where  real  estate 
ana  personal  estate  given  in  trust  to  sell  and  pay 
debts,  funeral  expenses,  and  the  expenses  of  the  trust, 
then  legacies  to  be  repaid  out  of  real  estate,  residue 
over,  but  no  disposition  of  residue  of  personal  estate, 
Ex.  Eq.  40 

— ^  Jurisdiction  of  courts  of  equity  with  respect  to 
validity  of,  and  as  to  directing  ejrctment  or  issue  of 
devitavit  velwm,  and  decreeing  delivery  up  of  the 
will  or  perpetual  injunction  against  devisee,  and 
granting  receiver  on  motion  before  the  hearing  of 
bill  by  neir*at  law  impeaching  validity  of  will  of  real 
estate,  alleging  outstanding  terms  in  the  way  of  try- 
ing the  Question  at  law,  and  praying  that  the  will 
may  be  aeclarcd  invalid,  an  issue  of  omsoW/  vti  mom 
directed  a  removal  of  the  terms  and  a  receiver. 
What  is  **  undue  influence,"  so  aa  to  affect  gifts  by 
will  or  inter  vivos,  in  the  case  of  a  confessor,  Ex.  Eq. 
75 

See  Devise.    Legacy.    Vendor  and  Purchaser. 

Witnett — Mortgage  by  M.  to  T.  &  Co.,  who  become 
bankrupts,  but  before  their  bankruptcy  give  a  secu- 
rity to  W.  to  the  amount  of  what  was  due  to  them 
from  M.  Subsequent  mortgage  of  same  estate  to  C. 
F,  a  creditor  of  M,  8.  P.  joining  with  M.  in  a  cove- 
nant for  the  payment  of  the  mortgage- money,  and 
giving  a  guarantie  for  the  same.     S.  P.  a  compe- 


tent witness  for  M,  on  a  bill  by  W.  against  M.  for  an 
account,  the  question  being,  what  sum  was  due  to  W. 
in  respect  of  the  first  mortgage,  Ch.  7 

Witneu — As  to  entitling  interrogatories  on  petition  and 
order  to  examine  witnesses,  after  original  suit  has 
abated  and  been  revived.  Irregularity  in  examin- 
inff  witnesses  after  day  for  publication,  cured  by 
subsequent  order,  by  consent,  to  enlarge  publication^ 
Ch.  1/ 

•— -  Bill  to  'perpetuate  testimony,  not  dismissed  for 
want  of  prosecution,  but  plaintiff  ordered  to  proceed 
with  examination  or  pa^  defendant  his  costs,  Ch.  18 

Order  for  examination  of,  d4  bent  esse,  he  alone 

being  able  to  drpose  to  particular  facts,  if  made  ex 
parte,  irregular.  As  to  necessity  of  shewing  that 
such  witness  knows  the  facts  touching  which  he  is 
to  be  examined,  and  it  the  only  person  who  knows 
them,  Ch.  70 

— »-  As  to  objection  and  exception  to  examination  of 
witnesses  vivd  voce  before  the  Master,  and  where 
and  how  the  Court  will  interfere  with  the  Judgment 
of  the  Master  in  the  conduct  of  inquiries  before  him, 
Ch.  105 

—  Examination  of  witnesses  on  first  day  of  term  not 
irregular,  where  publication  enlarged  until  that  day. 
Whether  order  by  Master  for  enlarging  publication 
within  24th  Order  of  1833,  Ch.  112 

As  to  producing  or  setting  forth  contents  of  part- 
nership books,  Ch.  169 

—  Where  new  commission  granted  to  enable  defen- 
dant to  cross-examine.  Rules  as  to  granting  new 
commissions,  and  authority  and  duty  of  commis- 
sioners. Ch.  253 

— —  Right  to  new  commission  to  cross-examine  wit- 
ness, discovered,  after  examination,  to  be  interested, 
and  to  examine  other  witnesses  as  to  matter  of  h:s 
interest,  on  payment  of  costs  of  motion  and  new 
commission,  Ch.  323 

Irregularity  of  order  to  examine  a  member  of  a 

corporate  body  comprised  in  the  act  6  &  7  Will.  4. 
c.  104,  defendants  in  a  suit,  saving  all  just  exceptions. 
as  a  witness  for  the  plaintiff,  after  a  replication  had 
been  filed  to  the  answer  by  the  corporate  body,  and 
without  the  same  beingpreviou»ly  withdrawn,  Ch.324 

— —  Depositions  on  the  part  of  plaintifla  in  cause  in 
which  J.  K.  is  alleged  to  be  plaintiff  aa  next  friend 
of  other  plaintiffii,  infants,  not  suppressed  by  reason 
of  J.  K.  being  dead,  where  defendants  Join  in  the 
commission  and  make  no  objection  till  after  pub- 
lication, or  where  order  for  commisaion,  commiwion, 
and  return  name  L.  as  a  defendant,  but  hia  name  is 
omitted  in  title  to  interrogatories,  (he  having  been 
dismissed  from  the  suit  between  service  of  older  for 
commission  and  oieuhprnna  to  hear  iudgment,^  and 
the  name  of  J.  K.  is  mentioned  as  if  living  in  title  to 
interrogatories  ofplaintiflb  and  defendants.  Ques- 
tion, as  to  Interro^tories  being  improper  as  sugges- 
tive of  the  answer,  Ch.  330 

Writ—^tiwm  ot    See  Attachment. 
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Account — Surplus  tppearing  by  necetiary  inference  in 
petition  by  bankrupt  to  remove  assignees,  and  for 
an  account,  sufficient,  7 

As  to  requiring  assignees,  or  sunriving  assignee, 

after  long  lapse  of  time,  to  account  as- to  personal 
estate,  or  the  rents  and  profits  of  real  estate.  Audit 
upon  the  dividends  taken  as  evidence  of  correctness 
or  accounts  as  to  personal  estate  up  to  date  thereof, 
38 

Jtct  of  Bankruptcy — As  to  substituting  a  new  act  of 
bankruptcy  (o  support  a  fiat,  where  there  is  concert 
between  the  petitioning  creditor  and  the  bankrupt,  5 

Act  of  bankruptcy  not  allowed  to  be  founded  on 

lapse  of  twenty-one  days  under  1  &  2  Vict.  c.  110. 
s.  8,  where  they  have  expired  from  arrangement 
to  which  creditor  is  privy,  especially  where  affidavit 
of  debt  filed  for  other  purposes  than  proceeding  to  a 
bankruptcy,  17 

•—  Where  constituted  by  failure  of  debtor  to  attend 
a  meeting  of  creditors,  and  sending  his  solicitor  to 
attend  on  his  behalf,  33 

-^—  Creditor  assenting  to  an  assignment  of  debtor's 
property  for  the  benefit  of  creditors,  not  precluded 
from  taking  advantage  of  it  as  an  act  of  bankruptcy, 
if  the  assignment  made  contain  unusual  provisions, 
giving  priority  to  solicitor,  or  preference  to  any  one 
creditor,  34 

—  BondJIde  deposit  of  lease  after  act  of  bankruptcy 
unknown  to  depositee,  not  protected  by  2  ft  3  Vict, 
c.  29,  where  assignees  appointed  before  that  act 
passed,  50 

—  1  &  2  Vict  c  118.  s.  8.  not  eomplied  with,  so  as 
to  avoid,  where  bond  with  two  sureties  executed 
within  twenty-one  days  after  affidavit  filed,  if  not 
allowed  by  commissioner  before  expiration  of  that 
time,  though  approval  of  commissioner  before  fiat 
issues,  72 

jtmemdwtemt'-ot  misdescription  of  bankrupt,  72 

.itf/uiKlly~Proof  of  grantee  of,  for  value  of  full  amount, 
without  deducting  yearly  premiums  and  giving  up 
policies,  where  annuity  granted  by  bankrupt,  witn 
liberty  to  redeem  for  aum  paid,  and  upon  repur- 
chase the  grantee  to  assign  policies  effected  upon 
bankrupt's  life,  50 

«*— ^  Proof  against  two  granton  for  value  of,  where 
joint  and  several  grant  by  three,  and  covenant  that 
they  or  some  one  «f  them  will  pay  the  annuity,  a 
warrant  of  attorney  to  enter  up  Judgment  against 
the  three  or  cither  of  them,  being  given  as  a  further 
aecnrity,  and  Judpnent  having  been  entered  up 
against  the  three,  77 

jfrrui — Bankrupt  arrested  by  petitioning  creditor 
under  1  ft  2  Vict.  c.  110,  remaining  in  prison  for 
some  time,  and  then  presenting  his  petition  to  Court 
of  Review  for  his  discharge,  entitled  to  his  dischaive, 
but  not  to  coats,  loss,  or  expenses  incurred  by  bis 
imprisonment,  from  petitioning  creditor,  27 

jtttignees — Surplus  appearing  by  necessary  inference 
on  petition  by  bankrupt  to  remove,  and  for  an  ac- 
count, sufficient,  7 

*— —  Right  of  assigee,  to  extra  costs  of  employing  his 
own  solicitor  to  tax  bill  of  solicitor  to  the  fiat,  in  op- 
position to  the  wish  of  his  co-auignees,  28 

Right  of  one  of  several  assignees  to  apply  to  re- 
move solicitor,  29 

After  what  lapse  of  time  required  to  account,  38 


Jstigmeti — Choice  of,  vacated,  and  new  dioke  directed, 
on  improper  r^ection  of  proof  of  debt  larger  in 
amount  than  all  the  others,  such  proof  having;  been 
opposed  to  prevent  creditor  voting  on  the  choioe,  48 

Bankrupt  not  entitled  to  prayer  of  petition  for 

new  choice  of,  by  reason  of  two  assigneee  not  agree- 
ing in  appointment  of  solicitor,  where  it  appears  that 
he  and  one  of  the  assignees  are  colluding  m  the  pe- 
tition for  the  purpose  of  having  a  solicitor  appointed 
who  has  been  already  removed  b^  the  Court.  Ltnu 
standi  of  bankrupt  whose  estate  la  not  likely  to  pay 
1«.  in  the  pound,  in  petition  for  new  choice,  66 

Asaignmni  —  Assent  oy  creditor  to  assignment  by 
debtor  for  the  benefit  of  creditors,  an  assent  to  the 
common  assignment ;  and  therefore,  if  assignncnt 
made  contain  unusual  provisions,  he  may  tdte  sul- 
vantage  of  it  as  an  act  of  bankruptcy,  34 

of  policy  of  insuranoe  without  notioe  to  company, 

79 

Jttonuy  and  Sotteilor — Where  liable  to  bankrupt  laws, 
by  reason  of  receiving  other  men's  monies  into  his 
trust  or  custody,  though  not  strictly  a  money  broker 
or  scrivener,  41 

Judit — upon  dividend,  evidence  of  correctness  of  ac- 
counts as  to  personal  estate  up  to  that  date,  38 

Banker — Case  of  equitable  mortgage  as  to  one  Joint 
tenant,  though  deeds  depositeof  originally  by  both 
for  safe  custody,  and  partition  takes  place,  though 
partition  deed  not  depoMted.  55  ' 

—  See  Partners. 

Banking  Company — Proof  by,  for  balance  ducMi  bank- 
ing account,  from  bankrupt  member,  58 

Bill  of  Exchamgg~^Yfnittn  acknowledgment  by  bank- 
rupt of  liabihty  on  forged  acceptances,  after  the  bills 
have  been  dishonoured,  where  not  sufficient  to  make 
the  bankrupt  liable,  on  qoestibn  as  to  existence  of 
good  petitioning  creditor^i  debt,  62 

iloM^— under  1  ft  2  Vict.  c.  110.  s.  8,  when  to  be  ap- 
proved of  by  commissioner,  72 

Colltuiom.    See  Assignees. 

Cawtpany.    See  Tttftners. 

Cot/s— of  substituting  good  petitioning  creditor's  debt, 
to  be  paid  by  petitioning  creditor  who  has  sued  out 
fiat  before  he  became  a  creditor,  10 

One  of  several  auignees  taxing  off  ooa-sixth  of 

solicitor's  bill,  entitled  to  extra  costs  of  omploying  a 
solicitor  for  himself,  and  bankrupt's  esUte  liable  to 
diiforenoe  between  costs  incurred,  on  taxation  be- 
tween party  and  party  and  solicitor  and  dient,  28 

of  superseding  concerted  fiat,  by  whom  to  be  paid, 

71 

See  Arrest.    Solicitor. 

Cowenani,    See  Annuity* 

Diejifratf— Declaration  of,  in  old  commission,  where 
proceedings  lost,  67 

Equitablt  Mortgago,    See  Mortaage. 

JSs/«p/»e/— Where  creditor  who  has  a  choice  of  rights, 
and  has  obtained  an  order  to  enforce  one  right,  al- 
though he  has  not  acted  uj>on  it,  is  estopped  ftom 
petitioning  to  enforce  another,  of  which  he  was  not 
aware  at  the  time  when  he  obtained  such  order,  1 
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JStrfddtef— Where  tdmbskm  of  btnknipt  eiecutoi^  on 
bill  orieffatee,tlHit  he  it  indebted  (o  tectator't  estate 
in  a  panktibir  turn,  and  writ  of  execution  command- 
ing him  to  pay  that  turn  into  court,  U  not  cTidence 
oTthe  existence  of  it  as  a  proveable  debt,  so  as  to 
lead  the  Court  to  order  the  commissioners  to  enter  a 
proof  for  the  amount,  37 

— -  Extendinff  eqoiuble  mortgage  to  secure  advances 
to  a  spedfied  amount,  by  parol  evidence,  to  secure 
further  advances,  67 

— —  See  Stamp. 

Exeeutitm — Writ  dtt  in  Chancery,  where  not  evidence 
of  amount  or  existence  of  proveable  debt,  33 

Executor,   See  Order  and  Disposition. 

Fiai'-~9M  to  superseding  and  substituting  another  act  of 
bankmptcv,  in  cases  of  concert  between  the  bank- 
rupt and  the  petitioning  creditor,  5 

— -  Direction  of,  to  London  commissioners,  where 
debts  1,400/.,  and  creditors  to  the  amount  of  1,300^ 
resided  in  London,  32 

—  Amendment  of  misdescription  of  bankrupt,  72 

—  Direction  of,  to  London  commissioner,  where  no 
creditors  reside  in  the  place  where  bankrupt  carried 
on  business,  and  witnesses  to  prove  trading  and  act 
of  bankruptcy  live  in  London,  72 

Forgery,    See  Bill  of  Exchange. 

Fraudulent  Preference*    See  Act  of  Bankruptcy. 

Friendly  59c/e/y— Right  to  be  paid  in  full,  as  for  money 
due  from  the  treasurer  at  the  time  of  the  bankruptcyt 
where  he  has  paid  himself  a  debt  out  of  the  funds  of 
the  society,  and  taken  from  his  debtor,  for  the  secu- 
rity of  the  society,  an  insufficient  mortgage,  which 
two  of  the  trustees  have  executed,  30 

-Good-will— Ab  to  existence  of,  forJsale,3where  lease 

expires  by  bankruptcy,  75 
Omarantie.    See  Stamp. 

Infant — Statements  in  petition  to  supersede  Bat  by 
reason  of  one  of  the  petitioning  creditors  being  an 
infimt,  26 

Insurance.    See  Order  and  Disposition. 

Interest.    See  Partners. 

Judgment  Creditor — Where   election  to^make  proof 

as,  on  simple  contract  debt,  office  copy  of  Judgment 

need  not  be  produced,  48 
Jurisdiction — Judgment  of  the  Court  of  Review  on  the 

rights  of  the  parties,  though  commissioner  has  not 

given  hisjadgment,  11 

Xeoft— No  good-will.for  sale  where  leasefiexpires  by 
bankruptcy,  75 

Legacy — to  daughter,  to  remain  in  the  hands  of  exe- 
cutors (testator's  sons)  until  she  shall  marry,  and 
payment  charged  on*  real  estate  devised  to  sons. 
Sons  die  devising  to  bankrupts.  Legacy  payable  on 
bankruptcy  out  of  real  esute,  though]  legatee  not 
married,  24 

Lien — Risht  of  vendor  retaining  some  warrants  of  teas 
sold,  where  vendee  makes  part  payment,  saying, 
**  You  may  hold  the  warrant  for  the  teas  as'a  secu- 
rity for  the  remainder  of  the  account,"  to  sell  teas, 

I  and  prove  for  deficiency  under  bankruptcy  of  vendee, 
60 

Lott  /VoceaiHHfs— Declaration  of  dividend  in  case  et,  67 

Merger,    See  Annuity. 

MiMtake  rfJUgkti,    See  Estoppel. 

Mortgage—**!  will  thank  you  to  send  me  the  deeds  I 
called  for.  You  will  reuin  the  B  deeds  and  the 
bond.  Those  you  let  me  have  shall  be  returned 
again  about  the  middle  of  the  month,  and  this  in  the 
meantime  shall  be  my  receipt  for  them,  and  under- 


takhig  for  re-deliverr,"  a  sufficient  roemonmdnm  in 
writing,  by  ^ty  who  has  deposited  title-deeds  of 
estate  to  which  he  is  entitled  In  fee,  subject  to  a 
mortffaffe,  and  of  another  estate,  to  two-thirds  of 
which  be  is  entitled,  where,  after  the  letter,  he  re- 
deems the  mortgage,  and  takes  a  surrender  of  the 
term,  and  procures  a  partition  of  the  other  estate, 
not  depositing  the  deeds  effecting  these  alterations ; 
and  equitable  mortgage  extends  to  estate  freed  from 
mortgage,  and  the  estate  received  in  partition,  9 
Morfgage—Rquhtible  mortgage  by  heir  good  against 
simple  contract  creditors  of  IntesUte,  16 

—  A  testator  devised  certain  building  land  to  true- 
.  tees  for  sale,  and  declared  **  that  they  might  make 

such  agreements  with  the  purchasers  thereof,  as  to 
the  forbearance  of  payment  of  the  purchase- money, 
and  to  advance  such  sums  for  the  purpose  of  assist- 
ing the  purchasers,  in  building  or  otherwise,  in  the 
manner  he  had  been  accustomed  to  do.'*  The  tes- 
tator was  in  tlie  habit  of  allowing  the  purchase- 
money  to  remain  secured  upon  the  land  ;  and  also 
subsequent  advances  made  bv  him  to  assist  the  pur- 
chasers in  building ;  and  had  dealt  with  the  bank- 
rupts upon  thb  system.  After  the  testator's  death, 
the  bankrupts  purchase  a  piece  of  land  ftrom  the 
trustees,  leaving  the  purchase-money  secured  upon 
the  premises;  subsequently  the  trustees  advance 
600/.  to  them  for  building,  but  take  no  security  for 
it.  Upon  the  bankruptcy  of  the  purchasers,  the 
trustees  are  equitable  mortgagees,  as  well  for  the 
advances  as  for  the  purchase-money,  22 
——Where  bankers  equitable  mortgagees,  though 
title  deeds  originally  deposited  for  safe  custody,  and 
where  memorandum  that  deeds  are  to  remain  a 
security  **for  any  advances  you  may  make  on  my 
account,"  not  confined  to  subsequent  advances,  55 

—  Depositee  mortgagee  for  balance  of  general  ac- 
count, with  memorandum  in  writing,  and  entitled  to 
costs,  where  first  memorandum  **as  security  for 
account  of  the  bill,"  and  subsequent  memorandum 
**  security  for  the  amount  of  my  account,"  65 

—  Extension  of  eouitable  mortgage  to  secure  spe- 
cified sum,  by  parol  evidence,  to  secure  further  ad- 
vances, 67 

—  Where  new  firm  of  bankers  constituted  equitable 
mortgagees,  on  deposit  of  title  deeds  with  old  firm  to 
secure  a  floating  balance,  69 

Qfcial  ^st^ee— Where  allowed  to  retain  securities 
in  his  hands,  if  transferring  them  to  the  Bank  would 
cause  delay  and  inconvenience  in  getting  in  estate, 
and  settling  accounts,  33 

Order  and  DinNwI/iow— Question  as  to,  with  respect 
to  effects  of  intestate  with  which  executor  de  son  tort 
carries  on  trade,  and  then  becomes  bankmnt,  75 

—  with  respect  to  policies  of  insurance  assigned  by 
bankrupt  seven  years  before  his  bankruptcy,  without 
notice  of  the  assignment  or  transfer  to  the  insurance 
company;  whether  reputed  ownership  purely  a 
question  of  fact,  79 

Por/aers— Property  remaining,  after  dissolution,  in 
possession  of  continuing  partner,  who  carries  on 
business  in  the  partnership  name,  but  upon  his  own 
separate  account,  without  any  assignment,  to  be  ad- 
ministered on  bankruptcy  as  partnership  property. 
Section  72  inapplicable  as  between  partners.  Pro- 
perty assigned,  or  agreed  to  be  assigned,  on  dissolu- 
tion, to  continuing  partner,  converted;  $ecus,  if 
agreement  only  executory,  11 

Where  new  firm  equiuble  mortgagees  on  deposit 

of  title  deeds  with  old  firm  to  secure  floating  balance, 
69 

■Joint  creditors  entitled  to  receive  dividends  out 
of  surplus  separate  esute  of  one  partner,  though 
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Joint  estate  not  adminUtered,  and  separate  creditors 
not  to  be  paid  interest  prior  to  joint  creditors  being 
made  equal  as  to  the  principal,  73 
Partnert.    See  Estoppel. 

Petitioning  Creditor — Where  not  liable  to  costs  occa- 
sioned by  arresting  bankrupt  under  1  &  2  Vict«  c  110, 
27 

—  Limitation  of  right  to  prove,  and  receive  divi- 
dends upon  joint  debt,  under  separate  fiat,  45 

Petitioning  Creditor' t  Debt — Costs  of  substituting  a 
good  one,  to  be  paid  by  petitioning  creditor,  who  has 
sued  out  fiat  before  he  actually  became  a  creditor,  10 

— —  See  Bill  of  Exchange. 

Practice — As  to  order  for  bringiqg  petition  to  super* 
sede  into  the  paper  for  hearing,  and  for  vivd  voce 
examination  thereon,  where  Court  divided  in  opi- 
nion as  to  evidence  of  petitioning  creditor's  debt, 
and  as  to  such  order  being  analogous  to  a  rule  to 
shew  cause  at  commun  law,  40 

—  As  to  notice  to  petitioning  creditor  on  taxation  of 
solicitor's  bill  up  to  choice  of  assignees,  and  as  to  his 
joining  in  petition  to  tax,  or  being  served  with  it,  64 

As  to  superseding  commission  where  bankrupt  is 

abroad,  although  he  has  not  surrendered,  65 
■  As  to  amending  misdescription  of  bankrupt,  72 
Proof— Commissioners  not  ordered  to  enter  proof  for 
sum  admitted  by  bankrupt  trustee,  and  executor,  in 
answer  to  hill  by  legatee,  to  be  due  to  testator's 
estate,  though  writ  of  execution  commanding  defen- 
dant to  pay  that  sum  within  a  week  produced ;  but 
common  order  to  make  such  proof  as  petitioner  shall 
be  advised,  alone  made,  37 

—  Joint  and  separate  creditor  suing  out  separate  fiat, 
not  allowed  to  prove  and  receive  dividends  on  joint 
debt,  if  separate  debt  suflicient  to  support  fiat,  45 

^—  Ofllce  copy  of  judgment  need  not  be  produced, 
where  judgment  creditor  elects  to  prove  under  bank- 
ruptcy, as  for  simple  contract  debt,  48 

->—  by  banking  company  against  bankrupt  member, 
for  balance  due  on  his  banking  account  with  the 
company,  under  1  &  2  Vict.  c.  96,  58 

See  Annuity.    Estoppel.    Lien. 

Scrivener,    See  Trading. 

Seeuritiet — Retainer  of,  by  official  assigneei  where 

allowed,  33 
Solicitor — Common  order  for  taxation  of  bill  of,  not 

varied  except  under  special  circumstances,  4 

—  Costs  incurred  in  bankruptcy  referred  for  taxa- 
tion in  the  ordinary  way,  but  costs  at  law  not  within 
the  jurisdiction  of"^  this  Court,  on  petition  to  have 
bills  of  costs  taxed,  having  regard  to  acts  of  unskil- 
fulness  and  negligence.  Taxing  officer  not  directed 
to  have  regard  to  imputed  negligence,  except  where 
bill  of  costs  constitutes  petitioning  creditor's  debt,  13 

— -  Taxation  of  bill  of,  by  one  of  several  assignees,  28 
-~ —  Removal  of,  for  misconduct,  on  the  application  of 
one  aasignee  only,  2y 


SoUdtoT'^Kt  to  notice  to  petltiohing  creditor  of  order  to 
tax  solicitor's  bill  up  t^  choice  of  assignees,  with 
liberty  to  attend,  and  leave  to  apply,  and  as  to  peti- 
tioning creditor  joining  in  petition  to  tax,  or  being 
served  with  it,  64 

-^—  As  to  petition  for  new  choice  of  assignees  where 
they  disagree  as  to  appointment  of,  &Q 

Liability  for  costs  of  superseding  fiat,  upon  act  of 

bankruptcy  concerted  between  him,  petitioning  cre- 
ditor, and  bankrupt.  Title  to  costs  up  to  choice  of 
assignees,  where  act  of  bankruptcy  concerted,  and 
invalid  fiat  sued  out  on  hu  advice,  /O 

Stamp— Proof  on  guarantie  stamped  after  the  date  of 
the  bankruptcy,  receivable,  8 

Statute— A  &  5  Will  4.  c.  40.  and  10  Geo.  4.  c.  56,  30 

2  &  3  Vict,  c  29,  not  retrospective,  50  * 

1  &  2  Vict.  c.  96,  58 

Construction  of  s.  8  of  1  &  2  Vict.  c.  1 10,  where 

bond  executed,  but  not  allowed  by  commissioner, 
within  twenty-one  days  after  affidavit  of  debt  filed, 
72 

—  Whether  dealing  and  transaction  to  be  within 
protection  of  2  &  3  Vict.  c.  29,  must  be  with  bank- 
rupt personally,  79 

Supertrdeas—FiBit  not  superseded  by  reason  of  concert 
between  the  petitioning  creditor  and  the  bankrupt, 
where  a  considerable  period  has  elapsed  since  the 
date  thereof,  unless  it  appears  that  the  property  can 
be  better  administered  under  the  new  fiat,  if  the  title 
of  the  assignee!  can  be  made  good  by  a  subsequent 
act  of  bankruptcy ;  or,  tembie,  if  the  creditors  do 
not  allege  that  they  are  in  any  way  aggrieved  by  the 
proceedings,  5 

What  petitioning  creditor's  petition  to  supersede 

fiat,  in  consequence  of  one  of  the  petitioners  being 
an  infant,  bhould  state,  26 

—<—  As  to  bringing  petition  to  supersede  into  paper 
for  hearing  and  for  vivd  voce  examination  thereon, 
on  ex  parte  application  of  bankrupt,  where  Judges 
divided  in  opinion  as  to  evidence  of  petitioning  cre- 
ditor's debt,  40 

— —  Where  bankrupt  it  abroad,  although  he  has  not 
surrendered,  65 

^-—  Costs  of  superseding  fiat  concerted  between  bank- 
rupt, petitioning  creditor,  and  solicitor,  to  be  paid  by 
the  three,  71 

Surrender — Supersedeas  where  bankrupt  has  not  smr- 
rendered,  65 

Trading — Where  attorney  or  solicitor"  receiving  otiier 
men's  monies  into  bis  trust  and  custody,"  liable  to 
the  bankrupt  laws ;  and  where  unnecessary  to  con- 
sider whether  he  is  properly  a  scrivener  or  money 
broker,  41 


Vendor  and  Pitrckaser,    See  Lien« 

Vivd  Foce  Examination,    See  Practice.   SoperMdjeaa. 


TABLE  6?  THE  CASES. 


Lozon  V.  Prvie,  103 
Lucas  VtrCole,  815 
Lumsden  ▼.  Frazer,  862 
MackreCh  v.  Dunn,  367 
M'Neil  V.  Garratt,  297 
Maddeford  v.  Aattwick,  105 
Marrow,  in  re,  840 
Martin  v.  Whichelo,  884 
Mayer  r.  Townsend,  216 
MeuxT.  Smith,  225 
Moore  y.  Vinten,  845 
Morrice  ▼.  Langham,  88 
Mousley  y.  Carr,  269 
New  Orden,  411 
Newman  v.  Williams,  106 
Nicklin  ^  Patten,  288 
NorcuH  Y.  Dodd,  296 
Oldfield  V.  Cobbett,  282 
Ommane^,  in  re,  815 
Ottway  V*  Wing,  208 
Page  V.  Adam,  407 
PapiUon  y.  Papillon,  184 
Pearce  y.  Gray,  858 
Piper  Y.  Gitteni,  69 
PlaUY.  Routb,  131 
Preston  y.  Guy  on,  78 
•  •••••  Y.  Hau,  73 

Pritchard  y.  Foulkes,  17 
Y.Gladstone,  17 


Pym  Y.  Lo«fcyer,  11^3  Taylor  y.  Martindale,  389 

Ramsbottom  y.  Freeman,  862  Trail  y.  Kibblewhite,  20a 

lUwson  Y.  Samnelf  214  Turner  y.  Borlase,  26 

Rayne  y.  Benedict,  297  Y.  Trelawney,  249 

Reece  y.  Hjimble,  ^  Upjobn  y.  Upjohn,  328 

Rees  Y.  Keith,  4<^  Upton  y.  Lowten,  222  . 

IUcharda.Y.  Macdtsfield,  829  Waldo  y.  Waldo,  812 

......  Y.  PUtef,  875  Walker,  in  re,  365 

Saloman  y.  Stalman,'  827  ....••  y.  Abingdon,  289 

Salt  Y.  Chattaway,  284  y.  Thomason,  218 

SttlYidge  Y.  Tutton,  847  Walters  y.  Jackson,  888 

Saunders  y.  Vautier,  854  Walworth  y.  Holt,  138 

Seddon  y.  Evans,  68  Ward  Y.  Barton,  163 

Seeley  y.  Fisher^  274  .  • .  •  Y.  Pakiter,  4 

Selway^.  phappell,  828  Warde  y.  Firroin,  48 

Sharp's  Pafent,  in  w,  86  Warner  y.  Moov«,  871 

Sfftrwood,  in  re,  2  Weeks  y.  Pitt,  5 

Shiittleworth  y.  I^wartb,  2  Wells  y.  Gibbs,  97 
Sidebotham  y.  Barangton,  8^2      Welt  y.  Smith,  80, 2^18,  230 

Skrine  y,  Powell,  18  Whhe  y.  Rtgg.  112 

Smith  Y.  Cleuby,  163  Whitworth  y.  Gaugain,  317 

....  Y.  Lyster,  844  Willatsv.  Busby,  1 

. . . .  Y.  Poole,  192  Williams  y.  Jersey  (Earl  of,)  149 

Snow  Y.  Hole,  178  Wilson  y.  Beddard,  805 

Stephenson  t.  Dowson,  93  ..••••  y.  Greenwood,  176,  n* 
Stnckland  y.  Strickland,  261,  351   Wing  y.  Ottway,  208 

Stuart  Y.  Stuart,  148  Withy  y.  Mangles,  891 

Swift  Y.  Kelly,  102,  n.  Wood  y.  Uitchings,  257 

Taylor  y.  Heming,  869  Wormild  y.  Mackintosh,  7 


BXOHBQVBR     IN     BQVITY« 


Addison  y.  Walker,  73 
Anderson  y.  Wallis,  9 
Boulter  v.  Broderip,  98 
Caldecott  y.  Williams,  26 
Chappell  Y.  Purday,  50 
Cheslyn  y.  Daiby,  21 
DaYies  y.  Quarterman,  17 
Deardon  y.  Bamford,  54 
Gardiner,  ex  parte,  re  Eastern 
Counties  Railway  Company,  46 
Grant  y.  Grant,  5 


Jones  Y.  Moore,  1 1 

....  Y.-POWYS,  49 

Knight  Y.  Waterford,  Marquis  of, 

57 
Llovd  Y.  Douglas,  34 
Middleton  y.  Sherboume,  75 
Newton,  ex  parte,  re  Manchester 
and  Birmingham  Railway  Com- 
pany, 49 
Norris  y.  Day,  43 
Oldfield  Y.  Cobbet,  1  . 


Pendlebury  y.  Walker,  27 
Plum  Y.  Plum,  83 
Plumb  Y.  Plumb,  2 
Pope  Y.  Garland,  18,.92 
Price  Y.  Hartley,  24 
Sharpe  y.  Shi^rpe.  2 
Shaw,  ex  parte,  re  Manchester  and 
Sheffield  Railway  Company,  92 
Snowball  y.  Pixon,  S6 
West  Y.Cole,  40 
Yaisold  Y,  WaUis,  5 


Ex  parte  Baine  re  Boden,  16 
....  Beach  re  Oakes,  29 
....  Beer  re  Beer,  83 
....  Billinton  re  Billinton,  13 

•  • .  •  Bisdee  re  Baker,  9 

•  •  •  •  Bostock  re  Whitehead,  5 
• .  • .  Budd  re  Budd,  17 

•  •  •  •  Burge  re  Baker,  30 

• .  •  •  Burnett  re  Blake,  45 
....  ■  re  HardY,  71 

....  Chadwick  re  Bell,  64 
....  Chitty  re  Chitty,  65 
• .  •  •  Cooper  re  Johnston,  II 

•  • . .  Cerbett  re  Edwards,  65 
. .  •  •  DaYenport  re  Buxton,  1 

•  •  • .  DaYidson  re  Caldecott,  58 
....  Edwards  re  Latham,  62 


BANKBVPTOY. 

Ex  parte  Farley  re  New,  $5 
• . .  •  Forster  re  Forster,  24 

•  • .  •  Fosbrooke  re  Fisher,  28 
....  Gem  re  Rumsey,  41 
....  Gooddy  re  Gooddy,  72 

•  • . .  Lawden  re  Standley,  37 
. . « .  Linden  re  Baker,  22 
....  Malaohy  re  Malachy,  7 
....  Marshall  re  Marshall,  84 
....  Nettlesbip  re  Buskill,  67 
....  Newhottse  re  Newhouse,  88 

•  •  ••  Nicholson  re  Sheppard,  8 
....  Oakes  re  Oakes,  66 

.  • .  • re  Worters,  69 

•  • .  •  Pennell  re  Kearsley,  77 
....  Potts  re  Ayre,  26 
....  Randall  re  Oakes,  29 


Ex  parte  Randall  re  Shirley,  4 
....  Smith  re  Styan,  79 
....  Spiller  re  Warters,  48 

•  • .  •  Thomas  re  Thomas,  75 
....  Twining  re  Coles,  60 

•  • ..  Ullathbme  re  Reed,  10 

•  •  •  •  Varnish  re  Burghart,  50 
....  Webber  re  Webber,  27 
....  Wood  re  Webster,  73 
....  Woodwsrd  re  Hardy,  70 
In  re  EIy,  40 

....  Robinson,  67 
....  Wright,  34 
Re  Baker,  82 
. .  BiUings,  72 
. .  Kay,  72 


Printed  by  Jambs  Holmbs,  4,  Took's  Court,  Chancery  Lane,  London. 


